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Twenty-sixth report of the Eritrea-Ethiopia
Boundary Commission

1. This is the twenty-sixth, and probably final, report of the Eritrea-Ethiopia
Boundary Commission, covering the period from 27 September to 31 December 2007.
The previous report covered the period from 10 July to 26 September 2007.

2. The Commission must begin this report by recording with profound regret the
passing of Sir Arthur Watts KCMG QC on 16 November 2007. His service to the
Commission and to international law was unsurpassed, and he will be greatly missed.
On 20 November 2007, the Commission notified the Parties of his death and informed
them that, as Sir Arthur was appointed by Ethiopia, in accordance with articles 4 (6) and
4 (4) of the Algiers Agreement and article 11 of the Commission Rules of Procedure,
Ethiopia had 45 days (until 4 January 2008) within which it might appoint a substitute
Commissioner. Ethiopia has stated that it does not consider it necessary to appoint a
replacement.

3. The Commission believes it important to recall the terms of paragraph 22 of its
Statement of 27 November 2006:

“As the Commission evidently cannot remain in existence indefinitely, it proposes
that the Parties should, over the next 12 months, terminating at the end of
November 2007, consider their positions and seek to reach agreement on the
emplacement of pillars. If, by the end of that period, the Parties have not by
themselves reached the necessary agreement and proceeded significantly to
implement it, or have not requested and enabled the Commission to resume its
activity, the Commission hereby determines that the boundary will automatically
stand as demarcated by the boundary points listed in the Annex hereto and that the
mandate of the Commission can then be regarded as fulfilled. Until that time,
however, it must be emphasized that the Commission remains in existence and its
mandate to demarcate has not been discharged. Until such time as the boundary is
finally demarcated, the Delimitation Decision of 13 April 2002 continues as the
only valid legal description of the boundary”.

4.  Notwithstanding the meeting on 6 and 7 September 2007, described in the
Commission’s previous report, no progress has been made towards the construction of
boundary pillars in the manner foreseen in the above-mentioned Statement.

5. Asthe 30 November 2007 deadline approached, the Commission received letters
from the Parties.

6. Inaletter dated 19 November 2007, Eritrea maintained that the responsibility for
the Commission’s inability to proceed further with the physical demarcation lies
squarely on the shoulders of the Ethiopian Government and its supporters. It affirmed
Eritrea's acceptance of the procedure set out in the Commission's Statement of 27
November 2006 as an important step forward towards the demarcation on the ground
and urged the Commission to proceed with the erection of pillars so as to bring the
process to its natural conclusion. It stated, further, that it recognized UNMEE's
important contribution to physical demarcation of the border and that it is prepared to
extend unreserved cooperation to UNMEE.
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7. In a letter dated 27 November 2007, Ethiopia recalled the Commission’'s
statements that it would end its work on 1 December 2007, and stated that it respects the
Commission’s decision in this regard. It asserted that the demarcation coordinates set
out in the Commission’s Statement of 27 November 2006 “are invalid because they are
not the product of a demarcation process recognized by international law”. It suggested
that “[t]o the extent [that] the parties are not in agreement as to how demarcation should
proceed, the dispute resolution provisions of the Algiers Agreements apply”. Ethiopia
added some responses to Eritred’s letter of 19 November 2007, maintaining that Eritrea
was responsible for creating a dangerous situation in the boundary region “by its blatant
breaches of the Algiers Agreements’ and stating that Eritrea “ could end immediately the
escalation of tensions noted in its letter by complying with its fundamental obligations
under the Algiers Agreements”. It characterized Eritrea’s references to its willingness to
“extend unreserved cooperation to UNMEE” as a “vague promise of cooperation with
UNMEE [that] cannot be trusted’. Ethiopia said further that “[d]espite Eritrea's
intransigence, Ethiopia will continue to give peace a chance, and work for peaceful
resolution of disputes and demarcation of the boundary in accordance with international
law, including the Algiers Agreements, after the Commission ends its work”. It
concluded by saying that as “[tlhe Commission’s decision to end its substantive work
automatically by November 30 has long been established and known by the parties ... it
will not be necessary for Ethiopia to appoint a replacement for Sir Arthur Watts, and
Ethiopia does not intend to do so”.

8.  FEritrea communicated a detailed response to Ethiopia's contentions in a letter to
the Commission dated 29 November 2007, of which the following are some of the
principal points:

* “Ethiopia is simply wrong in stating that ‘neither Ethiopia nor Eritrea have
accepted the Commission’s November [27], 2006 demarcation coordinates as
congtituting a final, valid demarcation’. To the contrary, Eritrea acknowledges as
both final and valid the coordinates that the Commission has specified and
believes that these coordinates are as binding as other Commission decisions.”

* “Eritrea believes ... that the Commission’s decisions about how best to approach
demarcation are not challengeable by a dissatisfied party ... Ethiopiais not entitled
under the Algiers Agreement to second guess the Commission”.

 Eritrea rejected Ethiopia’'s statement that the “implementation of the
Commission’s 2002 Delimitation Decision is now a métter for the parties’. Eritrea
observed that adherence to the Commission’s decision “is not optiona under the
Algiers Agreement”.

« Eritrea further observed that “it is Ethiopia and not Eritrea that is responsible for
the fact that boundary pillars have not been erected”.

« Recalling the statements made by Ethiopia at the meeting held on 6-7 September
2007, it added that Ethiopia has been in grave breach of the Algiers Agreement
since the day that the Delimitation Award was announced and gave details of what
it views as these breaches.

9. Thetexts of the above three letters, which are important to a balanced assessment
of the positions of the Parties, are attached hereto.

10. For its part, the Commission feels obliged to reaffirm the considerations of fact
and the statements of law set out in its Statement of 27 November 2006. The
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Delimitation Decision of 13 April 2002 and the Statement of 27 November 2006 remain
binding on the Parties.

11. In stipulating that the boundary now automatically stands as demarcated by the
boundary points listed in the annex to the 27 November 2006 Statement, the
Commission considers that it has fulfilled the mandate given to it. It remains in
existence in order to deal with any remaining administrative matters. For this purpose,
as within 45 days following notification to it of the death of Sir Arthur Watts Ethiopia
has not nominated a substitute Commissioner, the Secretary-General may wish to
consider exercising his power of appointment pursuant to article 4, paragraph 4, of the
Algiers Agreement of 12 December 2000. The filling of the vacancy would facilitate the
discharge by the Commission of any request that might be made to it.

12. Signed copies of the maps illustrating the points identified in the annex to the 27
November 2006 Statement were officially sent to the Parties on 30 November 2007. A
copy will presently be deposited with the United Nations and another copy for public
reference will be retained in the office of the United Nations Cartographer.

13. As noted in the Commission’s last report, Ethiopia continues to be in arrears in
payment of its share of the Commission’s expenses, in breach of article 4 (17) of the
Algiers Agreement. The Registrar will presently send to the Parties an accounting
recording the present financial position.

14. The Commission cannot conclude this report without expressing its appreciation
of the outstanding support given to it by its Secretary, the United Nations Cartographer,
Hiroshi Murakami, his successor, Kyoung-Soo Eom, and their Deputy, Alice Chow, and
by the Registrar of the Commission, initially Bette Shifman, and her successor Dane
Ratliff, of the Permanent Court of Arbitration, and their staff. In the work that the
Commission was able to do in the field, it was greatly aided by the support of UNMEE,
for which it is most grateful, as it is also to its Special Consultant, Bill Robertson, and
its Chief Surveyor, Vincent Belgrave, for their highly skilled and experienced technical
contribution. The Commission also recalls with gratitude the contributions of the donors
to the United Nations Trust Fund for Eritrea and Ethiopia, which enabled it to continue
itswork.

(Signed) Sir Elihu L auter pacht
President of the Eritrea-Ethiopia Boundary Commission

7 January 2008
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