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ERITREA-ETHIOPIA BOUNDARY COMMISSION

26TH REPORT TO THE SECRETARY-GENERAL OF
THE UNITED NATIONS

1. This is the twenty-sixth, and probably final, Report of the Eritrea-Ethiopia
Boundary Commission, covering the period from 27 September to 31 December 2007.
The previous Report covered the period from 10 July to 26 September 2007.

2. The Commission must begin this Report by recording with profound regret the
passing of Sir Arthur Watts KCMG QC on 16 November 2007. His service to the
Commission and to international law was unsurpassed and he will be greatly missed.
On 20 November 2007 the Commission notified the Parties of his death and informed
them that, as Sir Arthur was appointed by Ethiopia, in accordance with Articles 4(6)
and 4(4) of the Algiers Agreement and Article 11 of the Commission’s Rules of
Procedure, Ethiopia had 45 days (i.e. until 4 January 2008) in which it might appoint a
substitute Commissioner.  Ethiopia has stated that it does not consider it necessary to
appoint areplacement.

3. The Commission believesit important to recall the terms of paragraph
22 of its Statement of 27 November 2006:

“As the Commission evidently cannot remain in existence indefinitely, it
proposes that the Parties should, over the next twelve months, terminating at the
end of November 2007, consider their positions and seek to reach agreement on
the emplacement of pillars. If, by the end of that period, the Parties have not by
themselves reached the necessary agreement and proceeded significantly to
implement it, or have not requested and enabled the Commission to resume its
activity, the Commission hereby determines that the boundary will automatically
stand as demarcated by the boundary points listed in the Annex hereto and that
the mandate of the Commission can then be regarded as fulfilled. Until that
time, however, it must be emphasised that the Commission remains in existence
and its mandate to demarcate has not been discharged. Until such time as the
boundary is finally demarcated, the Delimitation Decision of 13 April 2002
continues as the only valid legal description of the boundary”.

4. Notwithstanding the meeting on 6 and 7 September 2007, described in the
Commission’s previous Report, no progress has been made towards the construction of
boundary pillarsin the manner foreseen in the above-mentioned Statement.
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5. Asthe 30 November 2007 deadline approached, the Commission received letters
from the Parties.

6. Inaletter dated 19 November 2007, Eritrea maintained that the responsibility for
the Commission’s inability to proceed further with the physical demarcation lies
squarely on the shoulders of the Ethiopian Government and its supporters. It
affirmed Eritrea’s acceptance of the procedure set out in the Commission’s Statement
of 27 November 2006 as an important step forward towards the demarcation on the
ground and urged the Commission to proceed with the erection of pillars so asto bring
the process to its natural conclusion. It stated, further, that it recognised UNMEE's
important contribution to physical demarcation of the border and that it is prepared to
extend unreserved cooperation to UNMEE.

7. In a letter dated 27 November 2007, Ethiopia recalled the Commission’s
statements that it would end its work on 1 December 2007 and stated that it respects
the Commission’s decision in this regard. It asserted that the demarcation
coordinates set out in the Commission’s Statement of 27 November 2006 “are invalid
because they are not the product of a demarcation process recognised by international
law”. It suggested that “[t]o the extent [that] the parties are not in agreement as to
how demarcation should proceed, the dispute resolution provisions of the Algiers
Agreements apply”. Ethiopia added some responses to Eritrea’s letter of 19
November 2007, maintaining that Eritrea was responsible for creating a dangerous
situation in the boundary region “by its blatant breaches of the Algiers Agreements’
and stating that Eritrea “could end immediately the escalation of tensions noted in its
letter by complying with its fundamental obligations under the Algiers Agreements’.
It characterised Eritreas references to its willingness to “extend unreserved
cooperation to UNMEE” as a “vague promise of cooperation with UNMEE [that]
cannot be trusted”. Ethiopia said further that “[d]espite Eritred's intransigence,
Ethiopia will continue to give peace a chance, and work for peaceful resolution of
disputes and demarcation of the boundary in accordance with internationa law,
including the Algiers Agreements, after the Commission endsitswork”. It concluded
by saying that as “[tlhe Commission's decision to end its substantive work
automatically by November 30 has long been established and known by the parties. . .
it will not be necessary for Ethiopia to appoint a replacement for Sir Arthur Watts, and
Ethiopia does not intend to do so0.”

8.  Eritrea communicated a detailed response to Ethiopia’s contentions in a letter to

the Commission dated 29 November 2007, of which the following are some of the
principal points:

e “Ethiopiais simply wrong in stating that ‘neither Ethiopia nor Eritrea have

accepted the Commission’s November [27], 2006 demarcation coordinates

as constituting a final, valid demarcation.” To the contrary, Eritrea
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acknowledges as both final and valid the coordinates that the Commission
has specified and believes that these coordinates are as binding as other
Commission decisions.”

*  “FEritrea believes . . . that the Commission’s decisions about how best to
approach demarcation are not challengeable by a dissatisfied party . . .
Ethiopia is not entitled under the Algiers Agreement to second guess the
Commission”.

e  Eritrea rejected Ethiopias statement that the “implementation of the
Commission’s 2002 Delimitation Decision is now a matter for the parties’.
Eritrea observed that adherence to the Commission’s decision “is not
optional under the Algiers Agreement”.

e FEritrea further observed that “it is Ethiopia and not Eritrea that is
responsible for the fact that boundary pillars have not been erected”.

* Recdling the statements made by Ethiopia at the meeting of 6-7 September
2007, it added that Ethiopia has been in grave breach of the Algiers
Agreement since the day that the Delimitation Award was announced and
gave details of what it views as these breaches.

9. Thetexts of the above three letters, which are important to a balanced assessment
of the positions of the Parties, are attached hereto.

10. For its part, the Commission feels abliged to re-affirm the considerations of fact
and the statements of law set out in its Statement of 27 November 2006. The
Delimitation Decision of 13 April 2002 and the Statement of 27 November 2006
remain binding on the Parties.

11. In dtipulating that the boundary now automatically stands as demarcated by the
boundary points listed in the Annex to the 27 November 2006 Statement, the
Commission considers that it has fulfilled the mandate given to it. It remains in
existence in order to dea with any remaining administrative matters. For this
purpose, as within 45 days following notification to it of the death of Sir Arthur Watts
Ethiopia has not nominated a substitute Commissioner, the Secretary-General may
wish to consider exercising his power of appointment pursuant to Article 4, paragraph
4, of the Algiers Agreement of 12 December 2000. The filling of the vacancy would
facilitate the discharge by the Commission of any request that might be made to it.

12. Signed copies of the maps illustrating the points identified in the Annex to the 27
November 2006 Statement were officially sent to the Parties on 30 November 2007.
A copy will presently be deposited with the United Nations and another copy for
public reference will be retained in the office of the UN Cartographer.
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13. As noted in the Commission’s last Report, Ethiopia continues to be in arrears in
payment of its share of the Commission’s expenses, in breach of Article 4(17) of the
Algiers Agreement. The Registrar will presently send to the Parties an accounting
recording the present financial position.

14. The Commission cannot conclude this Report without expressing its appreciation
of the outstanding support given to it by its Secretary, the Cartographer of the United
Nations, Mr Hiroshi Murakami and his successor, Mr Kyoung-Soo Eom, and their
Deputy, Ms Alice Chow, and by the Registrar of the Commission, initially Mrs Bette
Shifman, and her successor Mr Dane Ratliff, of the Permanent Court of Arbitration,
and their staff. In the work that the Commission was able to do in the field, it was
greatly aided by the support of UNMEE, for which it is most grateful, asit isaso toits
Special Consultant, Mr Bill Robertson and its Chief Surveyor, Mr Vincent Belgrave
for their highly skilled and experienced technical contribution. The Commission also
recalls with gratitude the contributions of the donors to the UN Trust Fund for Eritrea
and Ethiopia which enabled it to continue its work.

s AT i

Sir Elihu Lauterpacht CBE QC
President of the Eritrea-Ethiopia Boundary Commission
7 January 2008
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Asmara, 19 November 2007

President Sir Elihu Lauterpacht

Eritrea Ethiopia Boundary Commission
Permanent Court of Arbitration

The Hague, The Netherlands

Dear President Lautherpacht,
Allow me to convey to you my best wishes for your personal well being.

It has been almost one year since the Eritrea Ethiopia Boundary Commission
announced its decision to conclude the demarcation of its final and binding 13
April 2002 Delimitation Award by way of maps and coordinates (“virtual
demarcation”). Eritrea understands the reasons for this decision: the
Commission’s practical inability to implement the Award in the manner envisaged
in the Algiers Peace Agreement.

Your decision to do so has no doubt provoked a number of questions. It has also
prompted various parties to speculate on and predict a number of scenarios and
consequences.

As the Commission’s deadline for the taking effect of this virtual demarcation is
fast approaching, permit me to outline my observations and express Eritrea’s
position,

iy

has continued to respect the rule of law and to uphold the integrity of the Algiers
Peace Agreement; has accepted the final and binding Award without equivocation;
and has patiently waited for the implementation of the Award through physical
demarcation so as to bring the matter to closure. Encouraged by its supporters,
however, the Government of Ethiopia has endeavoured to force renegotiation of
the final and binding Award even while all along pretending to abide by the
Algiers Agreement. The result has been an endless series of pretexts designed to
frustrate the demarcation process, to paralyze the EEBC, and to force the adoption
of an “alternative” mechanism. In the cynical views of the Ethiopian Government,
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an interminable paralysis of the process would inevitably entail “the death of the
lender, the death of the borrower, or the death of the broker culminating in the
death of the process itself’. In the meantime, Ethiopia continues to occupy
Eritrean territories by force in violation of international law and the Algiers
Agreement. But force - despite Ethiopia’s best efforts — cannot be permitted to
create a de facto situation. Qur sovereign territorics cannot remain under
occupation through the violation of the rule of law. -

2. President Lauterpacht, you are more familiar with the history of the current

situation than anyone, and there is no need to rehearse in detail how we have come
to where we stand today. Notwithstanding the Commission’s best efforts, the
Ethiopian Government has been able (with the support of third parties) to halt the
implementation of the Award. As noted above, Eritrea has, in accordance with its
treaty obligations, extended its unreserved cooperation to ensure the physical
demarcation of the boundary. We wish it to be noted that responsibility for the
Commission’s inability to proceed further towards physical demarcation lies
squarely on the shoulders of the Ethiopian Government and its external supporters.

3. Had the Algiers Agreement been respected, the final and binding Award fully
accepted, and the demarcation of the boundary expeditiously completed, the
peaples of Eritrea and Ethiopia would long ago have returned to their natural state
of neighborliness and cooperation. Instead, the violation of the Agreement has not

" only embroiled the peoples of Eritrea and Ethiopia in conflict but also plunged the

whole region in a spiral of dangerously escalating crisis. Again, we wish it to be
noted that responsibility for the unremitting hostility and tension rests squarely on
the shoulders of the Ethiopian Government and those that have encouraged its

unlawful conduct.

4. The time and effort spent in the attempts to enforce the final and binding Award
have been substantial. The efforts of the Commission, in particular, to bring the
matter to closure are widely known and appreciated. Notwithstanding the

. justifiable frustration that the Commission no doubt feels, I urge the Commission

to continue to shoulder this burden, with all its challenges, until the process is
consummated. No other entity can fulfill the Commission’s mandate to demarcate
the boundary physically.
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5. As far as “virtual demarcation” is concerned, there are obviously numerous
questions that could be raised in regard to its meaning, content and implications.
Mindful however, of the difficulties that the Commission already faces in carrying
out its mandate, [ choose simply to affirm, at this stage, Eritrea’s acceptance of
this procedure as an important step forward towards the demarcation on the
ground. But since virtual demarcation does not represent completion of the
process, I urge the Commission to persist until erection of pillars to bring the
process to its natural conclusion.

6. As previously confirmed, we recognize UNMEE’s important contribution, in
combination with the efforts of other sources of technical support and expertise, in
the tasks of physical demarcation of the boundary. In this spirit, Eritrea is
prepared to extend unreserved cooperation to UNMEE.

In conclusion, let me add that I shall communicate to you a more detailed and
technical statement of Eritrea’s position reflecting advice from our legal Counsel
concerning the meaning, contents and implications of “virtual demarcation”.
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Ministry of Forelgn Affairs

November 27, 2007
Dear President,

I am writing to convey my Government's views with respect to varipus issues of
relevance to the Commission.

In its November 26, 2006 Statement and subsequent statements, including those
appearing in the transcript of the most recent meeting of the Boundary Commission of
September 6-7, 2007, and in the Commission's 25th Report to the Secretary-General of
September 28, 2007, the Commission has repeatedly made clear its decision to end its work
and existence on December 1, 2007, apart from any administrative details that might arise in that
connection. This decision of the Commission was made and reconfirmed prior to the sudden
death of Commissioner Sir Arthur Watts and, by its terms, was to take effect automatically. At
our meetingin The Hague on September 6-7, neither party raised objection to the
Commission's confirmation of its decision to end its work and existence upan the conclusion of
this month. Ethiopia respects the Commission's decision in this regard.

As the Boundary Commission, the Secretary-General, and the United Nations Security
Council have recognized, implementation of the Commission's 2002 Delimitation Decision is
now a matter for the parttes. The Commission found numerous occasions during our recent
meeting to remind the parties that a number of obstacles to demarcation now remaining are of a
political nature and exceed the scope of the Commission's mandate as the Commission
understands it. Bthiopia has accepted without preconditionthe Delimitation Decision: yet
neither Eritrea, nor Ethiopia have accepted the Commission's November 26, 2006 demarcation
coordinates as constituting a final, valid demarcation. In Ethiopia's view, these demarcation
coordinates are invalid because they are not the product of a demarcation process recognized by
international law.

To the extent the parties are not in agreement as to how demarcation should proceed, the
dispute resolution provisions of the Algiers Agreements apply. These require inter aliu
renunciation of the use of force and peaceful resolution through normal diplomatic
interaction, This is nov a "new mechanism” as charged by Eritrea. This is the mechanism for
dispute resolution agreed to by both parties in the Algiers Agreements. Ethiopia takes its
commitments in the Algiers Agreements seriously. It is time for Eritrea as well to conform its
behavior to the commitments it has undertaken in the Algiers Agreements.

Although beyond the scope of the Commission's view of its mandate, certain comments
in Eritrea’s letter to the Commission of November 19, 2007, require a response for the record.
Eritrea is responsible for creating a dangerous situation in the boundary region and preventing
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demarcation by its blatant breaches of the Algiers Agreements. Eritrea has completely shatter
the Agreement on Cessation of Hostilities. It has violated the provision for the separation
forces by positioning thousands of traops and weapons along the boundary. Eritrea Is supportil
terrorist groups and organizations carrying out activities in and against Gthiopia. Eritrea h
virtually shut down UNMEE's operations. Eritrea could end Immediately the escalation

tensions noted in its letter by complying with Its fundamertal obligations under the Algie
Agreements, namely, to discontinue its threats and use of force and resolve disputes throu,
peaceful means, to allow UNMEE to fulfill its mission, and lo remave its military forces frc
the Temporary Security Zone. _

Yet Eritrea's letter makes no teference to removing its troops and ceasing its support
terrorist activities; and its vague promise of cooperation with UNMEE cannot be trusted,
Eritrea were commilted to the peace process and Lo establishing a final boundary, it could fu
restore the integrity of the Temporary Security Zone and UNMEE freedom of operations tod
and cease support of terrorist operations, Eritrea's refusal to do so has brought the situation to
current state. :

It should not be overlooked, in this regard, that Eritrea is yet to respond to Ethiopl
Notification in which we made it clear that Ethiopia would exercise the peaceful and le,

options available to it should Eritrea continue to refuse to return to full compliance with |

Algiers Agreements. Despite Eritrea's intransigence, Ethiopla will continue to give peact
chance, and work for peaceful resolution of disputes and demarcation of the boundary
aceordance with international law, including the Algiers Agreements, after the Commission et
its work.

Finally, may 1 say that Ethiopia has been deeply saddened by the sudden death of
Arthur Watts. His learning, wisdom, and good judgment have made a tremendous contribut
o the work of the Boundary Commission. Al this point, whatever work remalns for
Commission is administrative, The Commission's decision to end its substantive w
automatically by November 30 has long been established and known by the parties and
international community, including the Witnesses to the Algiers Agreements. This decision
reconfirmed during the Commission's September meetings in The Hague, in which Sir Art
participated, Therefore, it will not be necessary for Ethiopiato appoint a replacement for
Arthur Watts, and Ethiopia does not intend to do so.

Please accept, Dear President, the assurances of my highes{ bonsideration.

Yours st re]y. _
£ 7
o]l esfin
Fore{g Ministet

President Sir Elihu Lauterpachut
Eritrea Ethiopia Boundary Commission -
Permanent Court of Arbitration
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THE STATE OF ERITREA
LEGAL ADVISOR TO THE
OFFICE OF THE PRESIDENT

Sir Elihu Lauterpacht

President, Eritrea Ethiopia Boundary Commission
Permanent Court of Arbitration

The Hague, The Netherlands

29 November 2007

Dear President Lauterpacht;

Allow me to express our deep regret at your news of the passing of Sir Arthur Watts. |
speak on behalf of both the Government of Eritrea and also myself personally in
recognizing the great service that Sir Arthur performed as a member of the Eritrea
Ethiopia Boundary Commission as well as to the wider practice of international law.

Eritreafindsit necessary, unfortunately, to answer Ethiopian Foreign Minister Seyoum
Mesfin’s letter of 27 November 2007. This letter’ s misstatements of fact, and Ethiopia’'s
continuing efforts to undermine the finality of the Commission’s decisions, require a
response.

1. First, Ethiopiais simply wrong in stating that “neither Ethiopia nor Eritrea have
accepted the Commission’s November 26, 2006 demarcation coordinates as constituting
afinal, valid demarcation.” To the contrary, Eritrea acknowledges as both final and valid
the coordinates that the Commission has specified and believes that these coordinates are
as binding as other Commission decisions. While Eritrea does hope that the Commission
will persist inits efforts to arrange for placement of pillars on the ground, thisis not
because of any lack of finality or validity to the Commission’ s identification of
coordinates.

Eritrea believes, moreover, that the Commission’s decisions about how best to approach
demarcation are not challengeable by a dissatisfied party. The Algiers Agreement is
explicit that the parties are bound to honor the Commission’s decisions; thisincludes the
Commission’s rulings concerning the best method for demarcation. Ethiopiais
apparently of the view that it has aright to review the Commission’s choice of
demarcation methods and needs honor only those that it agrees with. However, Ethiopia
is not entitled under the Algiers Agreement to second guess the Commission, to conclude
that its coordinates “are invalid because they are not the product of a demarcation process
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recognized by international law”, or to insist that its own chosen methods be employed in
place of the ones that the Commission adopted.

2. Second, Ethiopiais not correct to state that “implementation of the Commission’s
2002 Delimitation Decision is now a matter for the parties.” Adherence to the
Commission’ s decisionsis not optional under the Algiers Agreement. The Algiers
Agreement makes the EEBC the sole method for resolving disputes over delimitation and
demarcation. Article 4 paragraph 15 provides, “ The parties agree that the delimitation
and demarcation determinations of the Commission shall be final and binding...” Itisfor
the parties to respect the Commission’s decisions, not to attempt to renegotiate them.

3. Third, asthe Commission iswell aware, it is Ethiopia and not Eritreathat is
responsible for the fact that boundary pillars have not been erected. At the Commission’s
meeting of 6-7 September 2007, Ethiopia demonstrated clearly once again its
unwillingness to honor the Commission’s decisions. Ethiopia at that meeting demanded
that Eritreafulfill an extraneous and ever-expanding set of preconditions, after which (it
said) it would “discuss’ whether to demarcate the boundary. Ethiopia stated clearly its
rejection of the Commission’s demarcation approach (an approach that includes a refusal
to alter the delimitation line to reflect so-called *“human geography”) and it further
rejected the Commission’ sinstructions about what Ethiopia would have to do in order
that demarcation might proceed. Eritrea, as will be recalled, pledged complete
cooperation with these instructions.

Ethiopia has been in grave breach of the Algiers Agreement aimost since the day that the
2002 Delimitation Award was first announced. Ethiopia s longstanding treaty violations
include: failure to remove the unlawful settlementsthat it placed on the Eritrean side of
the boundary in the summer of 2002; refusal to pay its financial assessments to support
the Commission’s work; and instances of physical interference with the Commission’s
technical team too numerous to list. It goes without saying that Ethiopiais not entitled
first to make it impossible to place boundary pillars and then to insist that the
Commission’s approach isinvalid because it did not complete the task of pillar
emplacement that Ethiopiaitself made impossible.

Eritrea therefore requests that the Commission specifically reiterate, as provided in the
Algiers Agreement, that (1) Ethiopiais bound by its demarcation decisions, just asit is
bound by the delimitation Award; (2) Ethiopia’s claim to have aright to terminate the
Algiers Agreements can have no effect on the finality of the Commission’s decisions,
whether relating to demarcation or to delimitation; and (3) the methodology and
coordinates that the Commission has identified are final and binding under Article 4
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paragraph 15 of the Algiers Agreement. The Commission should reaffirm at this
juncture the finality and validity of the coordinates and methodology that it had adopted,
aswell as Ethiopia s obligation to respect them.

Sincerely,

Cee fovitney.~

Professor Lea Brilmayer
Lega Advisor to the President of Eritrea
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