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Executive Summary

Introduction

Ever since it was adopted into EU law, Council Regulation (EC) No 343/2003 — better known as the ‘Dublin Regulation’ —
has never been short of controversy.

One of the original intentions of the regulation and the system it has since established was and remains to ensure that an
EU government would be responsible for an asylum seeker’s application. One application, one EU member state; this is
the principle underlying the architecture of the Dublin system. The regulation also ensures that, by having one responsible
member state for an individual asylum application, asylum seekers would not be able to move around Europe in search of
a country that would grant them protection. To put an end to what is commonly termed ‘asylum shopping’, was a very
worthy goal from the perspective of the EU and its member states.

But somewhere along the line, notably in 2007 when the European Commission evaluated the Dublin system,1 these
intentions went wrong in their implementation, and controversy began to grow. Numerous refugee NGOs throughout
Europe have criticised the Dublin Regulation as failing to provide asylum seekers with access to fair and efficient asylum
procedures in Europe. In the regulation’s “hierarchy of criteria” to decide which member state is responsible for an asylum
application, the ‘first EU country of entry’ criterion has attracted the most vociferous criticism. Critical voices have long
argued that to force asylum seekers to process their claim in the first country to which they entered is unfair, because
more likely than not the ‘first EU country of entry’ would have had more to do with happenstance than with a logical choice
on the part of the asylum seeker.

A large amount of research done by a variety of stakeholders has since substantiated these criticisms. As a result of the
Dublin Regulation, people are forced to be in EU countries with weak asylum systems; families are split apart; detention is
often used to undertake ‘Dublin transfers’; people’s asylum applications get lost in the din of complexity that results from
applying a rigid system to nuanced human need.

Although the Dublin Regulation itself is the source of many concerns, it is not the main culprit. Rather, differing reception
conditions and asylum procedures among the EU member states are known to be a root cause of many of the problems.
The Dublin Regulation is supposed to be situated within a Common European Asylum System, in which an asylum seeker
can have access to the same conditions and procedures regardless of whichever EU country they are in. Sadly, this is far
from the reality at hand. In one country, an asylum seeker may enjoy state accommodation and a decent subsistence
allowance; in another, they may live on streets. An individual may have a better chance of getting their asylum claim
accepted in one member state than another. These differences are not superficial: they are at the crux of what goes wrong
with the Dublin Regulation, and by connection, the EU asylum system.

A new perspective: the DIASP methodology

The objective of the research that is at the heart of this report is to examine these issues from a particular perspective: that
of the asylum seeker and migrant who is in the Dublin system. Much of the existing research on the Dublin Regulation has
been done from an institutional perspective: member state ‘Dublin practices’, legal reasoning in court judgements, the
quality of reception conditions and access to asylum procedures. Yet there is still much to learn from the point of the view
of the people who are directly concerned with the Dublin Regulation.

Thus we and our partners sought out to systematically interview asylum seekers and migrants in the Dublin system, using
a mixed qualitative-quantitative social questionnaire to gauge their experience with several areas related to their
fundamental rights. We assessed their knowledge of Dublin procedures and of their asylum case; their experience with
appealing Dublin decisions and their knowledge of the so-called ‘discretionary clauses’; their take on the level of reception
conditions where they were, and how it affected their daily needs; the impact of the regulation on their family, and

! COM (2007) 299 final, Report from the Commission to the European Parliament and the Council on the evaluation of the Dublin system;
available at: http://www.detention-in-europe.org/images/stories/commission%20evaluation%200f%20dublin. pdf
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experiences with detention. We concluded every interview by asking people to share their personal opinions about the
Dublin system, and what they would think to be the best solution for their own situation.

One of the best ways to evaluate a policy is to know more about the people who are affected by it. Asylum seekers and
migrants in the Dublin system are regularly interviewed by member state authorities, but only to obtain just enough
information so a state can decide how to handle a person’s Dublin procedure. Our methodology aspires to know
something more: how the Dublin Regulation impacts their ability to seek protection in Europe.

To this end, our partners interviewed 257 asylum seekers and migrants in nine EU countries. These interviews were
analysed to understand how frequently people have access to fundamental rights — to information, judicial remedies,
family unit, freedom of movement — and which relationships exist between particular factors. These interviews are situated
in an objective account of how EU member states implement the Dublin Regulation, which we did in order to learn how
specific practices affect people, and to assess which support people’'s fundamental rights and which do not. We also
examined how the Dublin Regulation sits with national, regional and international case law and human rights standards, to
be aware of the broader implications it poses for asylum protection.

This report is divided into four main parts: 1) the interview data findings, analytic conclusions and policy recommendations,
2) an assessment of EU member state Dublin practices based on the research, 3) a review of the Dublin Regulation based
on case law and human rights standards, and 4) national reports from each of our 10 project partners. The main
highlights from the first three sections are described in this executive summary.

DIASP interviews: Data findings

Who did we interview?
Out of the 257 interviews collected, 59.1% were in the transfer process, i.e. ‘transferees’, and 40.9% had been returned
from another EU member state, i.e. ‘returnees’.

Four tenths of our interviewees said their family was present in the EU, most likely in France, Germany or Sweden. About
75% claimed they could speak a second language, with most saying they could communicate in English, French, Russian,
Italian and Arabic.

Among transferees, 46% were still awaiting a decision as to whether they would be transferred or not, and 35% had
already received a transfer order. A minority were holders of subsidiary protection, all of whom were interviewed in Italy
and Malta.

Transferees had spent an average of 2.48 months in Dublin procedures. A small number had spent from 12 to 21 months.
Four tenths of all interviewees were detained for an average duration of 1.90 months. The longest duration recorded was
10 months.

Personal ‘Dublin stories’

Every interviewee was asked to tell their Dublin story. People’s interactions with the Dublin system are never as linear as
the text of the regulation. This is why we felt it important to allow people to express themselves freely at the beginning. In
doing so we learned that people describe their Dublin journey in Europe in four ways.

First, people describe their experience with the regulation in terms of the country of first entry. Most have difficulty coming
to terms with this criterion in the hierarchy of member state responsibility. For most it does not make sense that they are
sent back to the country through which they first entered the EU, because in all likelihood they came through that country
by happenstance, and not as a logical choice of where they had wanted to be.

Secondly, people describe their frequent travels between EU countries. On average, our interviewees had made four to
five trips between member states prior to their DIASP interview. If people are not where they want to be, then move
onward, travelling until they reach an EU country where they want to submit their asylum claim. They base their decision
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on wherever they feel they can get the best protection possible; more often than not, they also take into account a
country’s reception conditions into their decision on where the best protection is. Ultimately people are subjected to a
game of human Ping-Pong with severely negative impacts: frequent detention, interrupted asylum applications and
separated families.

Thirdly, people often speak of detention. Most EU countries detain during the transfer process. Under the Dublin
Regulation there are no common rules on detention, meaning that practices vary widely among member states. Detention
is thus a fact-of-life for the majority of people in the Dublin system. It is already known that detention severely harms
anyone who experiences it; for people in the Dublin system, the harm is compounded because of the greater uncertainty
of their situations.

Fourthly, people speak of the number of times they apply for asylum. Although the intention of Dublin is to limit people to
one application, and one decision, in actuality people try to submit multiple applications in more than one member state.
Among the holders of subsidiary protection, we spoke to many who had insisted on applying anew in another country
because they wanted refugee protection. For the most part these decisions are too based on where the better reception
conditions are.

The vast majority feel that the transfer process itself has worsened their chances to have their asylum application
accepted. Most people feel this is so because they cannot choose where to submit their own asylum claim.

Knowledge of Dublin procedures

Ironically, people are more likely to know about Dublin procedures if they had made multiple journeys to the EU country
where we interviewed them, or to other EU countries. But as the regulation is there to limit secondary movements, this is
obviously not a sustainable way for people to learn about the Dublin system.

Ultimately people do not know enough. The majority claims to know little or nothing about Dublin procedures. And for
those who do know something, it is mostly about the ‘responsible EU country’ and less about the other technical aspects
of the regulation.

We found that any information about Dublin procedures is more likely to be understood if people are given repeated and
thorough oral explanations, rather than only being given written documentation. Lawyers help people to understand
specific and technical aspects of the Dublin Regulation; NGOs help people understand the bigger picture that comprises
the Dublin system in Europe.

Appeals

Nearly half of interviewees did not know how to appeal a Dublin transfer, and 60% had never tried to actually challenge a
transfer. Our findings show that people are more likely to appeal a transfer if they have been informed about it, especially
by a lawyer.

Most people did not know about articles 3 and 15 of the Dublin Regulation: the sovereignty and humanitarian clauses,
respectively (and to be called the ‘discretionary clause’ in the Dublin Il Regulation). People who know about the
discretionary clauses are more likely to take action to appeal their transfer. Also, people who are informed about these
clauses via oral and written means are more likely to take action on them than if they are informed by only an oral
explanation, or by only written information. In this sense knowledge is indeed power.

Asylum case
Nearly half of the asylum seekers in our sample knew little or nothing about their case. As in other areas, people are likely
to know more about their asylum case if they are being supported by a lawyer.

Nearly half of the transferees we interviewed did not know how to apply for asylum in the country they were being
transferred to; the majority did not know what they would do with their lives after they were transferred. Only 39% of
returnees said they had gotten information about the asylum system of the country where we interviewed them prior to
having been transferred there.
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Personal well-being
Interviewees were asked to rate their experiences with several reception conditions that are closely connected to their
well-being. Medical care is the most widely accessed reception condition.

Conversely, people felt the most negatively about access to accommodation, with 65% saying that it was either poorly
provided or not at all in the countries where we interviewed them. There are great differences between member states: in
some countries people are left homeless, and in others they must resort to squatting in buildings or staying with friends
and families; some states are able to provide state accommodation, but others resort to detention, which we do not
consider as an appropriate form of housing.

Reception conditions are a key determinant of how protected a person feels. We found that the availability of basic
services — such as public transportation, food and clothing, housing and subsistence payments — and sharing the same
language are important reasons who one might feel more connected to one particular EU country than another.
Interestingly, we find that transferees are more likely to feel a connection to the EU country they are in than returnees,
showing that people in the transfer process are being sent away from countries where they may actually prefer to be in.

Just over one-third of interviewees felt that the regulation negatively impacted their family situation. Most spoke of family
separation as the most negative consequence.

Four tenths of all interviewees were in detention. We find that detainees are much less informed about Dublin procedures
than non-detainees are. Detainees are less likely to speak a second language than non-detainees, which is important
because the people in our sample who know multiple languages are also more knowledgeable about Dublin procedures.
People in Dublin detention also expressed suffering from severe stress and symptoms related to anxiety and depression,
which corroborates our findings from an earlier study: that people detained during Dublin procedures are more vulnerable
to harm than non-Dublin detainees.?

A significant majority of people, or 70%, had never absconded from the authorities. People very much base their decision
to do so on their well-being. Individuals who fear the state authorities, or who feel that the reception conditions of an EU
country are inadequate, may try to abscond as a means of personal survival rather than on a decision to undermine the
system.

Worryingly, we found that most of the detainees we interviewed had never had prior experience with absconding, putting
into question why they were detained in the first place. This finding also raises the question of the efficacy of member state
risk assessment procedures, if they exist at all.

Personal opinions about the Dublin system

The vast majority of interviewees feel that the Dublin system is unfair and unjust. Most feel this way because it restricts
where they can choose to apply for asylum. Interestingly, people interviewed at the eastern and southern EU borders —
typically the first EU countries of entry for most — feel the most negatively about the Dublin Regulation.

Detention, the inability to work and the lack of stability are the three biggest problems people experience as a
consequence of the Dublin system. Transferees are particularly fearful of being sent to their first EU country of entry;
returnees are deeply concerned about being separated from their families.

People’s ideas for how they would feel protected are as unique as people’s reasons for fleeing persecution. Yet we find
that most people want to stay in the EU country where they are and obtain a refugee status or a residence permit. Many
people just want to be somewhere where they can feel dignified and protected, and integrated in an EU country that
provides for this.

2 JRS Europe (2010). Becoming Vulnerable in Detention, p. 69; available at http://www.jrseurope.org/publications/JRS-
Europe Becoming%20Vulnerable%20In%20Detention_June%202010 PUBLIC updated%200n%2012July10.pdf.
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DIASP interviews: Analysis

Information is a key factor for fundamental rights

The complexity of the Dublin system means that people typically understand only one aspect of it: that they must be
transferred to the ‘responsible’ EU member state. This is the part of the Dublin system that asylum seekers and other
migrants most frequently encounter. That only 20% of the persons we interviewed could express an advanced
understanding of Dublin is indicative of a system that is difficult for many to grasp.

One of the most negative implications of being poorly informed about the Dublin Regulation is that a person’s ability to
access their fundamental rights becomes severely limited.

In our sample, 47% of persons were not informed on how to appeal a transfer and 64% were not informed about the
discretionary clauses. The consequence is that these persons were not aware of the two aspects in the Dublin system —
appeals and the discretionary clauses — that may have positively impacted their cases; at the least, they might have had
an opportunity to express their wishes and personal choices.

There are strong relationships between being informed about appeals and/or the discretionary clauses, and actually taking
action on them. The alarming conclusion is that so many people are unable to enforce their right to challenge a Dublin
decision simply because they are uninformed about it.

Language is a key means for people to understand information that is given to them. Knowing multiple languages is
correlated with being well informed about the Dublin system. For those who do not know more than one language, it would
thus be important to provide them with information in their mother tongue.

It is also important for people to receive multiple explanations that are thorough and presented orally and in writing. A
person is more likely to understand Dublin procedures, as well as the appeals process and the discretionary clauses, if
they are given both written documentation and repeated verbal explanations.

Access to lawyers and legal assistance is important

People who had met with a lawyer are more likely to understand the technical aspects of the Dublin Regulation than
people who had not. People who are in contact with and informed by a lawyer — whether or not they are detained — are
much more likely to actually challenge a transfer or demand that the discretionary clauses be applied in their case.
Lawyers thus play a critical role with safeguarding the fundamental rights of people in the Dublin system, especially when
it comes to being informed and enforcing judicial remedies.

‘Protection’ also means reception conditions

People assess their safety not only in terms of their ability to apply for asylum, but also on the quality of reception
conditions in a particular country. Poor reception conditions are a major factor for people’s negative attitudes towards the
Dublin system in general. Half of the people who felt that the Dublin system is ‘unfair and unjust’ also said they were not
provided with basic services in the country where we interviewed them.

People’s perceptions of an EU country’s reception conditions also affect how they interact with the Dublin system. Those
who feel negatively about a country’s basic services, for example, are more likely to abscond than people who feel more
positively.

Most of the people we interviewed assess the Dublin system based on how well reception conditions uphold their dignity.
Homelessness or inadequate housing and a lack of basic services run counter to people’s sense of dignity. And the
concept of dignity is important because it is equated with protection.

Detention still a negative measure

From our interviews it is clear that detention is one of the most negative measures of the Dublin system. From the point of
view of the asylum seeker or migrant, detention achieves no other purpose than to increase people’s frustration.
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Though detention and the Dublin Regulation often go hand-in-hand, it is important to emphasise that a sizable number of
our interviewees were not in detention: 60% of the entire sample and 55% of transferees specifically. This raises an
important question: If not everyone is detained, then is it necessary to detain anyone in the Dublin system in the first
place? From the data we see that people are detained for very unclear reasons.

The variance in the number of people who are detained seems to have much to do with incidental EU member state
practices than with any systematic needs or risk assessment of an individual's case. This means that detention appears to
be used rather inconsistently in the Dublin system.

The consequences of the arbitrary use of detention are startling. Detainees are poorly informed about Dublin procedures,
and they are less likely to actually appeal a Dublin decision than non-detained persons are. Detainees have less access to
lawyers, who can in turn help them appeal Dublin decisions. Moreover, the closed nature of a detention centre means that
detainees learn about the discretionary clauses much later than non-detained persons. Detained persons are therefore at
a stark disadvantage when it comes to the realisation of their fundamental rights.

Personal choice as a measure of dignity
Personal choice matters. A procedure that systematically removes personal choice from the calculus of asylum protection
cannot be sustainable for very long.

People choose to travel to a particular EU country based on a variety of factors. Despite these many differences it is still
possible to broadly stratify people’s reasons for choosing a particular EU country to be in.

First and foremost is how well a person feels he or she would be protected. Secondly, people choose where in the EU to
go based also on where they feel they can best maintain a livelihood and uphold their well-being. Since asylum seekers in
the EU generally cannot work, despite their eagerness to do so, the only way to sustain a livelihood is to be in an EU
member state with decent reception conditions. Aside from reception conditions, people are keen to maintain their
livelihood by being close to family; knowing the same language helps, too.

At the root of people’s choices of where they want to seek protection is their desire to safeguard their dignity. People often
manifest their sense of dignity through their freedom to choose: in this case, ‘choice’ is about where to people can protect
themselves and their loved ones, where to live and how to maintain a livelihood. Against this standard, the Dublin
Regulation continues to perform poorly because it suppresses nearly every element of individual choice.

A disruptive system

The biggest effect of the Dublin system is the way that it severely disrupts people’s lives. Asylum seekers and others who
are seeking protection come to Europe with a definitive plan that is more often than not scattered to pieces because they
are transferred to other EU countries not of their choosing. This begs the question: does the Dublin Regulation
meaningfully contribute to people’s fundamental right to seek protection, or does it just needlessly disrupt people’s lives?

Many NGOs in the asylum sector in Europe have already expressed their agreement to the latter point. After analysing the
interviews, we too cannot arrive to any other conclusion. Just as detention is harmful for nearly everyone who experiences
it, so too is the Dublin Regulation for nearly any asylum seeker or third country national who comes into contact with it.

There is no evidence that the Dublin Regulation makes it any easier, safer or more reliable for a person to access an
asylum procedure somewhere in Europe. Rather, from the perspective of the asylum seeker, the regulation is an obstacle
to their protection. It is also an obstacle to integration: people that spend much of their time moving around Europe in
search of genuine protection become excluded from our communities.

Aside from the difficulties posed by the regulation for asylum seekers, are those posed for EU member states. Dublin
transfers are resource-intensive, and bring governments no closer towards fulfilling the original intentions of the Dublin
system. ‘Dublin practices’ have come to highly differ from one member state to the next. This has created an uneven
terrain which has costly implications for the Dublin system as a whole. Court judgements lead to blockages in the system
that force governments to expend resources even if Dublin transfers are not possible. Moreover, governments expend
resources on detention and countering legal challenges brought forth by lawyers.
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Aside from our conclusion that member state Dublin practices ineffectively people’s protection needs, from our interviews
with asylum seekers and other migrants we can also infer that the expenditure of state resources on the Dublin system
appears to bring little or no added value to the Common European Asylum System. People are not accessing asylum
procedures any more easily or effectively. If such a malfunctioning policy were to exist in any other sector, it would surely
be scrapped.

Further evidence that the Dublin system needlessly disrupts lives can be found at the core of its very existence: in spite of
the regulation’s primary intention to prevent secondary asylum movements, people still move around Europe to an
alarming degree. Asylum seekers and other migrants are still in orbit.

People circumvent the system to better protect themselves because they perceive the system to not protect them enough.
Poor reception conditions in particular EU countries, which force people into homelessness and destitution, are a major
reason for people’s secondary or tertiary movements.

However, circumventing the Dublin system comes with a high degree of personal risk: interception by the authorities,
detention and transfer to another member state, separation from family and so forth. That so many people feel they must
take this great personal risk to protect themselves is perhaps the biggest indictment of the Dublin Regulation as a system
that needlessly disrupts people’s lives and interrupts their search for protection.

Summary of EU member state practices

Provision of information

Although most EU countries provide information about the Dublin system in one way or another, most do not offer
comprehensive information. This means that many people do not learn about the technical aspects of the regulation, such
as how transfer decisions are made, and how to access procedural safeguards such as judicial remedies.

In Belgium, asylum seekers receive information and can express their story during a ‘Dublin interview’ with the national
authorities. Though this is an exceptional practice, it is a good one because people can express specific vulnerabilities and
needs, and the authorities can better determine whether the discretionary clauses can be used. Having the chance to do
this is an important element of personal dignity, and may lead to a fairer procedure over all.

However in Italy, asylum seekers have great difficulty with being informed because the Dublin Unit does not offer does not
provide it. This is a missed opportunity because in our research we find that people tend to feel more knowledgeable
about Dublin procedures if they receive information from the authorities.

Linguistic assistance

Good practices were found with member states that regularly provide interpreters to people in the Dublin system. the
DIASP research shows that people are more likely to understand the Dublin system if they are informed in a language
they can understand Language is a critical element of comprehension, and thus a crucial key to accessing one's
fundamental right to information.

In some states the quality of interpretation is insufficient, with some interpreters being unable to describe administrative
asylum procedures in a person’s own language. In France and Italy, important documentation and proceedings are not
interpreted into languages that most migrants can understand which leaves many feeling left out of the process and
unable to enforce their rights.

Legal assistance, access and quality
Some form of legal aid and assistance is available to asylum seekers in many EU member states, but accessing it can be

difficult for several reasons.

Lawyer reimbursement schemes can be low, as in Germany, which discourage lawyers from assisting asylum seekers. In
Belgium and Poland, lawyers are not always specialised in asylum and immigration law and in Dublin procedures,
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reducing the effectiveness of their assistance. And legal assistance is not provided at all stages of the Dublin procedure,
as in Sweden: there the Dublin procedure is considered only as a formal process and not a substantive one, so people are
left without legal assistance.

Each of these obstacles is to the detriment of asylum seekers. Our research shows that lawyers help people to understand
the technical aspects of the Dublin process, especially appealing decisions and the discretionary clauses. Thus having a
lawyer is a crucial element in accessing one’s fundamental rights to information and judicial remedies.

Transparency of Dublin procedures

Data on Dublin procedures is published by the state on the Internet, as in Sweden and Belgium. Having access to reliable
data is absolutely necessary for the analysis of policies and their impacts. The DIASP project itself has benefitted from the
openness of some member state authorities. It would also be important for lawyers and NGOs who are supporting asylum
seekers to have access to such information so they can help people feel better protected and dignified.

Use of the discretionary clauses

In every country the discretionary clauses — articles 3 and 15 of the Dublin Regulation — are scantily used. Nor are people
regularly informed about their existence. The discretionary clauses are the one facet of the Dublin system that enables
asylum seekers to express at least a modicum of personal choice based on particular factors. Interviewees who were not
informed of these clauses were likely to not have appealed their Dublin decisions. People cannot uphold their fundamental
rights if they are not informed of the procedures that would allow them to do so, nor if they are left without the agency to
actually take action.

There are few guidelines to assist states with deciding on whether to use the discretionary clauses for a particular case.
But even in states that do systematise their decisions, implementation rates remain low. Sweden, for example, rarely uses
the discretionary clauses even though it bases its application on guidelines from a chief juridical officer of the Swedish
Migration Board. In Belgium, the ‘Dublin interviews’ are structured to assess whether a person can benefit from the
discretionary clause, which in itself is a good practice, though asylum systems must know that such a possibility exists in
order for them to request its usage.

Appeals and judicial remedies

Most member states do not provide for an automatic suspensive effect during an appeal. The Dublin transfer deprives
people of agency. People who feel that they did not have a fair procedure are likely to circumvent the system. Fair
procedures at every step of the Dublin process, especially at the appeals stage which ought to include a suspensive
effect, are a minimum of what asylum seekers should get on the basis of their dignity.

There are a few exceptional practices. In Poland, appeals made on transfer decisions come with an automatic suspensive
effect; in Malta this is also done in practice (though it is not specified in law). As our research shows that the transfer is the
most disruptive part of the Dublin process, it behoves member states to suspend a transfer until all appeals and
challenges are dealt with.

In Germany, courts now take into account the asylum system of an EU member state where a person may be transferred
to when considering a decision to suspend a transfer. This is a positive step because it allows a state to examine more
closely whether a transfer to a particular country might pose harm for the concerned individual; unfortunately, it is an
exceptional practice in Europe.

Reception conditions

Belgium, Germany, Poland and Sweden provide reception conditions to people in the Dublin system in the same way as to
other asylum seekers: accommodation, daily allowance, food and health care. Yet Belgium and Germany also frequently
detain Dublin asylum seekers, which is not appropriate as a reception condition.

Dublin asylum seekers in France are excluded from vital reception conditions that other asylum seekers are entitled to,
such as the daily allowance and accommodation in state-run centres.
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Our research shows that reception conditions are one of the top three problems experienced by our interviewees. The lack
of decent housing is a particular concern. Having a temporary fixed address means everything: a place where a person
can receive important documents by post, a place to sleep for the night, a space for privacy and a place to feel safe. Aside
from accommodation, interviewees rate ‘basic services’ as another important condition. These include daily subsistence
allowances, assistance with paying for public transport and even having a space to wash one’s clothing. These two
elements are at the minimum of a dignified reception system.

Detention

The detention of asylum seekers and migrants in the Dublin system is the rule, rather than the exception. And detention
seems to be ordered for people who are simply in a Dublin procedure, and not based on a systematic assessment of risk
or needs. The DIASP research shows that detention is one of the three biggest problems faced by interviewees.
Detainees in Dublin procedures face particularly high levels of stress and anxiety. Oftentimes people experience multiple
detentions in many countries throughout Europe, as a consequence of regular Dublin transfers. This means that a person
may be detained on several occasions before their asylum claim is assessed.

Better practices are found in Sweden, France and Italy where automatic detention during Dublin procedures is not the
norm. Our research demonstrates that non-detained persons are better informed about the Dublin system, have greater
access to lawyers and other sources of support and are more likely to enforce their fundamental rights to judicial
remedies. That said, although France and ltaly do not regularly detain Dublin asylum seekers, there is also a lack of
community housing which leaves many homeless.

Implementation of Dublin decisions
Some countries prioritise voluntary Dublin transfers, as in Sweden, France, Belgium and Poland. Since the transfer is an
inherently disruptive process, it is important to allow asylum seekers to do it on their own terms as much possible, with
appropriate support from the state.

In other countries, government authorities implement Dublin decisions with little notice. Transferees in Germany are only
notified on the day the transfer is to be carried out, leaving no time to challenge the decision. The Italian authorities send
letters to people asking that they go to the local Questura, without telling them that if they show up they will be immediately
transferred. Member states ought to issue their decisions well in advance of its implementation. This is a minimum point of
dignity for asylum seekers and the basis for a fairer Dublin procedure.

DIASP conclusions & policy recommendations

The long awaited Common European Asylum System (CEAS) is finally at hand. The European Parliament and the Council
of the EU reached a political agreement on the recast Dublin Regulation — first proposed by the European Commission
four years ago — by the end of 2012. A formal adoption of the new “Dublin 1l Regulation” by the European Parliament is
expected by June 2013; the Council will follow soon after. This new EU asylum law will join with the newly agreed
directives on qualification for protection, reception conditions, asylum procedures and the EURODAC regulation, to
establish a CEAS. The decision-making process has indeed been difficult and complex. And for asylum seekers who have
experienced the full brunt of the Dublin Regulation during the last decade, the difficulties and complexities have been no
less daunting.

Although the research for this project took place while the negotiations on the recast Dublin Regulation were on-going, its
focus is exclusively on the application of the Dublin “Il” Regulation, which as of this writing is still in force. This report
cannot influence the EU political negotiations on Dublin Ill as they are since concluded. But its research findings and
conclusions are very relevant for how Dublin Il will be implemented in the member states, and monitored by the European
Commission and Parliament as well as other EU institutions, intergovernmental and nongovernmental organisations.
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The new Dublin Il Regulation, as stipulated in the Council’s ‘first reading’ position as of 14 December 2012,% contains
several major changes that already address many of the issues highlighted in this report, such as:

< Arright to information (art. 4) obliging member states to inform asylum seekers on elements such as the objectives of
Dublin, the criteria for determining responsibility, the chance to conduct a “personal interview” (art. 5) enabling the
applicant to bring forth further information.

% The production of a common leaflet (art. 4.3) containing such information in a language the applicant understands “or
is reasonably supposed to understand”.

% Guarantees for minors (art. 6) which include the consideration of the minor’s “well-being and social development”.

< New guidelines on detention (art. 28) obliging member states to not “hold a person in detention for the sole reason
that he or she is subject to the procedure established in this Regulation”, and only insofar as “other less coercive
alternative measures cannot be applied effectively.”

% Guidelines on judicial remedies (art. 27) requiring that applicants have access to an effective remedy either as an

appeal or a review, and have the option to suspend their transfer during an appeal of the transfer decision.

Access to legal assistance and linguistic assistance (art. 27.5)

The possibility to suspend transfers to member states with “systemic flaws” in their asylum procedures and reception

conditions (art. 3.2), opening up the possibility that the determining member state becomes the responsible member

state for a person’s asylum application.

0,
o

9,
o

That these issues are to be addressed by Dublin Il is a positive step; but it does not automatically resolve the variety of
problems and protection gaps revealed in this report. Member states must now practically improve their Dublin
procedures, and generally their asylum systems, in order to make the most out of the changes proposed by EU law. The
Commission and Parliament must endeavour to closely monitor how Dublin Il is implemented, too. In particular the
Commission should stand ready to use the mechanisms available to it to decisively enforce Dublin Il in a manner that
protects the fundamental rights of asylum seekers.

Below are a set of recommendations that are based on the three major components parts of this report: 1) the
qualitative and quantitative interviews with 257 migrants, 2) the analysis of Dublin based on case law and international
human rights standards and 3) the summary of member state ‘Dublin practices’. They are proposed with the motivation of
achieving the best possible practice standards under the new Dublin Il Regulation, and maintaining the highest level of
human dignity and fundamental rights for asylum seekers and other migrants who experience this regulation.

To the European Commission:

1. Inview of creating a “common leaflet” of information about Dublin procedures:*
It should have clearly worded and precise information on all aspects of the Dublin procedure and what the asylum
seeker ought to expect, including all avenues for judicial remedies and stages in which the asylum seeker can
express the personal factors associated with his situation;
It should be available in a language that the asylum seeker can understand;
Versions should be tested in advance with samples of asylum seekers and NGO practitioners to ensure that the
leaflet is as accessible and relevant as possible.

2. Closely monitor member states’ implementation of the current Dublin Regulation and its recast, “Dublin III”, to ensure
that asylum seekers’ fundamental rights are protected; if necessary, infringement procedures against member states
should be taken.

% Council of the European Union, position of the Council at first reading with a view to the adoption of a Regulation of the European
Parliament and of the Council establishing the criteria and mechanisms for determining the Member State responsible for examining an
application for international protection lodged in one of the Member States by a third-country national or a stateless person (recast).
ASILE 129, CODEC 2520, OC 601, Inter-institutional file: 2008/0243 (COD), Brussels, 14 December 2012,
http://reqister.consilium.europa.eu/pdf/en/12/st15/st15605.en12.pdf; accessed on 07/05/2012.

* As foreseen in article 4.3 of the recast Dublin Regulation, Council first reading position of 14 December 2012,
http://reqister.consilium.europa.eu/pdf/en/12/st15/st15605.en12.pdf (not yet formally adopted by the Parliament and Council), “The
Commission shall, by means of implementing acts, draw up a common leaflet ...”
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Produce qualitative and gquantitative research based on indicators such as family unity, access to information, use of
the discretionary clauses, access to legal aid and detention, to demonstrate the extent and frequency to which they
are applied in the implementation of Dublin at the national level.

Assist member states with the development of alternatives to detention in the Dublin system, by highlighting existing
practices and applying them together with member states, with the participation of civil society organisations and
asylum seekers.

Assist member states with the development of an assessment tool to aid states’ decision-making on the usage of the
discretionary clauses. Such an assessment tool should, for example, check for vulnerabilities, mental and physical
illnesses and the person’s family situation.

Develop benchmarks to determine whether Dublin transfers to a member state should be temporarily suspended due
to systemic flaws in their asylum procedures and reception system. Such benchmarks should include, for example,
the availability of housing, the availability of medical care, the quality of asylum procedures and the use and
conditions of detention.

To the EU member states:

7.

10.

11.

12.

13.

14.

15.

Thoroughly inform asylum seekers about all aspects of Dublin procedures as early as possible. Information should be
provided by way of frequent oral explanation and through the provision of written documentation, in a language the
asylum seeker can understand. Such information should cover the entire range of Dublin procedures, including (but
not limited to) judicial remedies, rights and obligations, the discretionary clauses, detention and chances to reunite
with family; such information should also enable asylum seekers to learn about the asylum systems of EU countries
they may be transferred to.

End the automatic detention of asylum seekers in the Dublin system and implement instead a legal presumption
against detention, and practical community-based alternatives, as a standard first step.

Provide for reception conditions that are of an appropriate standard, including (but not limited to) decent housing in
the community, a daily subsistence allowance, access to educational activities, medical care for acute and chronic
illnesses and basic services to assist asylums seekers with meeting day-to-day needs.

Provide asylum seekers with access to lawyers and legal aid free of charge; as much as possible ensure that
assisting lawyers are competent in asylum and migration law.

Grant a ‘personal interview’ to all Dublin asylum seekers at the earliest stage of the procedure, and incorporate into
the interview a point when the asylum seeker can express personal factors that might impact his or her case and the
Dublin decision.

Implement the discretionary clauses on the basis of a detailed assessment tool that checks for vulnerabilities, physical
and mental iliness, family situation and other indicators, including which other EU member states the asylum seeker
has travelled from and special connections the asylum seeker may have to a particular EU country; this tool should
also take into account the asylum procedures and reception system of the potentially responsible EU member state,
in order to suspend a transfer so as to avoid endangering an asylum seeker’'s fundamental rights and access to
protection.

Allow relevant NGOs and other civil society groups to meet with Dublin asylum seekers; such groups should also be
able to join member state authorities in providing information to asylum seekers.

Keep families together for the duration of Dublin procedures, and uphold the best interests of the child at all times.

Inform asylum seekers of Dublin decisions well in advance of the actual date and time of its implementation, and
thoroughly explain available remedies and how decisions are to be implemented.
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To the European Parliament:

16. Regqularly request information from the Commission and the Council on the implementation of the Dublin liI
Reqgulation by member states, analyse existing and new protection gaps and request the Commission to make
legislative proposals that would close these gaps.

17. Regularly consult relevant actors, most notably civil society organisations that work with Dublin cases, in order to be
updated on developments in member states’ policies and practices.

18. Urge the Commission to make proposals with a view of a further and real harmonisation of protection in the EU,
taking into consideration that the Dublin system will never properly work as long as the differences across member
states with regard to protection rates, refugee definition, asylum procedures and reception conditions continue to
persist.
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Introduction

Ever since it was adopted into EU law, Council Regulation (EC) No 343/2003 — better known as the ‘Dublin Regulation’ —
has never been short of controversy.5

One of the original intentions of the regulation and the system it has since established was and remains to ensure that an
EU government would be responsible for an asylum seeker’s application. One application, one EU member state; this is
the principle underlying the architecture of the Dublin system. The regulation also ensures that, by having one responsible
member state for an individual asylum application, asylum seekers would not be able to move around Europe in search of
a country that would grant them protection. To put an end to what is commonly termed ‘asylum shopping’, was a very
worthy goal from the perspective of the EU and its member states.

But somewhere along the line, notably in 2007 when the European Commission evaluated the Dublin system,6 these
intentions went wrong in their implementation, and controversy began to grow. Numerous refugee NGOs throughout
Europe have criticised the Dublin Regulation as failing to provide asylum seekers with access to fair and efficient asylum
procedures in Europe. In the regulation’s “hierarchy of criteria” to decide which member state is responsible for an asylum
application, the ‘first EU country of entry’ criterion has attracted the most vociferous criticism. Critical voices have long
argued that to force asylum seekers to process their claim in the first country to which they entered is unfair, because
more likely than not the ‘first EU country of entry’ would have had more to do with happenstance than with a logical choice
on the part of the asylum seeker. Additionally NGOs and other civil society groups have criticised the regulation for
splitting families apart, detaining individuals who are awaiting ‘Dublin transfers’, complicating people’s search for
protection and applying an overall rigid system to nuanced human need.

Although the Dublin Regulation itself is the source of many concerns, it is not the main culprit. Rather, differing reception
conditions and asylum procedures among the EU member states are known to be a root cause of many of the problems.
The Dublin Regulation is supposed to be situated within a Common European Asylum System,7 in which an asylum
seeker can have access to the same conditions and procedures regardless of whichever EU country they are in. Sadly,
this is far from the reality at hand. In one country, an asylum seeker may enjoy state accommodation and a decent
subsistence allowance; in another, they may live on streets. An individual may have a better chance of getting their asylum
claim accepted in one member state than another.® These differences are not superficial: they are at the crux of what goes
wrong with the Dublin Regulation, and by connection, the EU asylum system.9

The DIASP methodology

The DIASP project (Dublin’s Impact on Asylum Seekers’ Protection) was co-financed under the 2010 European Refugee
Fund Community Actions (HOME/2010/ERFX/CA/1712). The project was launched in October 2011. A first steering
committee meeting was held in January 2012 with all project partners, to create the research instruments and decide on
the project’s methodology. A second steering committee was held in November 2012 to review a preliminary analysis of

® Council Regulation (EC) No 343/2003 of 18 February 2003 establishing the criteria and mechanisms for determining the Member State
responsible for examining an asylum application lodged in one of the Member States by a third-country national. Accessible at:
http://europa.eu/legislation_summaries/justice freedom_security/free_movement of persons_asylum_immigration/I33153_en.htm

® COM (2007) 299 final, Report from the Commission to the European Parliament and the Council on the evaluation of the Dublin system;
available at: http://www.detention-in-europe.org/images/stories/commission%20evaluation%200f%20dublin. pdf

” See European Commission DG Home Affairs, Asylum, http:/ec.europa.eu/dgs/home-affairs/what-we-do/policies/asylum/index_en.htm;
accessed on 22/05/2013.

8 See European Council on Refugees and Exiles (ECRE), Asylum Lottery in the EU in 2011,
http://www.ecre.org/component/content/article/56-ecre-actions/294-asylum-lottery-in-the-eu-in-2011.html; accessed on 22/05/2013.

° The literature on the Dublin Regulation is far too diverse and wide to cite in its entirety. For readers who are interested to learn more
about NGO criticisms towards the Dublin Regulation, we would advise a browsing of these websites as they are a rich source of
information: ECRE, What is the Dublin System? http://www.ecre.org/topics/areas-of-work/protection-in-europe/10-dublin-regulation.html;
The Dublin Transnational Project, http://www.dublin-project.eu; UNHCR Ref World, search query “Dublin Regulation”,
http://www.refworld.org/cqgi-bin/texis/vtx/rwmain?page=search&skip=0&query=Dublin+Requlation&coi=. Readers are also advised to
review the European Commission’s 2007 evaluation of the Dublin Regulation, which underscores many of the diverging practices among
EU member states in their implementation of the regulation, and even their ability to carry out transfer decisions, http://www.detention-in-
europe.org/images/stories/commission%20evaluation%200f%20dublin.pdf.
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the data; a third and final meeting was held following the public conference organised by JRS Europe on 4 June 2013, to
disseminate this report.

Asylum seeker and migrant interviews

The objective of the research that is at the heart of this report is to examine these issues from a particular perspective: that
of the asylum seeker and migrant who is in the Dublin system. Much of the existing research on the Dublin Regulation has
been done from an institutional perspective: member state ‘Dublin practices’, legal reasoning in court judgements, the
quality of reception conditions and access to asylum procedures. Yet there is still much to learn from the point of the view
of the people who are directly affected by the Dublin Regulation.

Thus we and our partners sought out to systematically interview asylum seekers and migrants in the Dublin system, using
a mixed qualitative-quantitative social questionnaire to gauge their experience with several areas related to their
fundamental rights. Our questions were organised under these headings:

®,
o

Personal ‘Dublin story’

Knowledge of Dublin procedures

Knowledge of, and experience with, appealing Dublin decisions

Knowledge of the so-called ‘discretionary clauses’ (articles 3 and 15 of the Dublin Regulation)

Personal ratings of the level of reception conditions where they were, and how it affected their daily needs
Special connections they felt to have had with particular EU countries

The impact of the regulation on their family

Experiences with detention and absconding

Personal opinions about the Dublin system

®,
o

®,
o

X3

o

X3

o

X3

o

X3

o

X3

o
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o

We concluded every interview by asking people to describe what they would think to be the best solution for their own
situation, by completing the sentence: “the best solution for me would be to ...”

Two questionnaires were used for asylum seeker and migrant interviews: one for people in transfer procedures, i.e.
transferees, and another for people who had been returned from another EU country, i.e. returnees. Both questionnaires
contained nearly the same questions with a few exceptions. For example, we asked transferees, “Do you know how to
apply for asylum in the country you will be transferred to?” and to returnees, “Did you receive information about this
country’s asylum system prior to be transferred here?”

Interviews were carried out by our project partners from January to December 2012. Each partner was asked to obtain 30
interviews using a random sampling method best suited to them. Some partners were able to interview people they
normally provide services to, while others visited detention centres and open reception centres. In the end not every
partner was able to obtain the requested 30 interviews, largely because of the difficultly with accessing an interview
sample.

All interviews were conducted in a language the interviewee could understand, and with their full voluntary and informed
consent. On average, each interview lasted for approximately one hour. Partners recorded the responses of every
interviewee on the questionnaire itself.

All interviews were submitted to JRS Europe and analysed from September 2012 to May 2013. Each interviewed was
entered into a central database and analysed for frequencies, correlations and cross-tabulations. The interviews of each
project country were analysed individually and sent back to the project partners with a preliminary analysis to aid them
with the writing of their national reports. Data from all project countries were analysed together for the European report.

Member state practices

Every project partner examined the ‘Dublin practices’ of their respective country. This was done by way of desk research
and in-person interviews with government authorities, expert NGOs and lawyers, between January and December 2012.
The purpose of doing this research was to better understand and contextualise the responses of asylum seekers and
migrants, whom are of course affected by how an EU government enacts the Dublin Regulation. Together with our
partners we investigated:
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9,
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The provision of information on Dublin procedures

Linguistic assistance (translation and interpretation services)

Legal assistance, access and quality

The level of transparency of Dublin procedures

The use of the discretionary clauses (articles 3 and 15 of the Dublin Regulation)
Access to appeals and judicial remedies

Availability and standard of reception conditions

Asylum procedures

Use of detention

Implementation of Dublin decisions
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In the chapter entitled, “summary of EU member state practices”, a selection of practices are presented, some of which
are labelled as being either good or bad practices. This assessment was made on the basis of our research conclusions
from the asylum seeker and migrant interviews. A fuller reading of individual member state practices can be found within
the national reports.

Regional and international case-law and human rights

Lastly, JRS Europe conducted a review of the Dublin Regulation based on relevant case-law and human rights standards
at the regional and international level. This was done to better understand how the regulation fits with prevailing norms of
fundamental human rights. Though this analysis is located in the appendix to this report, its relevance and importance is
no less than the other two primary sections. It permits the reader to understand the broader context of individual asylum
seeker and migrant responses as well as individual EU member state ‘Dublin practices’. It demonstrates that any critical
gaps in protection that were identified are not singular experiences, but ones that have occurred elsewhere in recent times
and have been considered by other important stakeholders, such as the EU Court of Justice and the European Court of
Human Rights. This paper was researched and written between January and April 2012 by JRS Europe.

The European report

This section comprises the findings of all 257 interviews we conducted and the summary of EU member state practices
related to the Dublin Regulation. The former is sub-divided by research theme, and at the beginning of each sub-section
the reader can find a summary of its main data findings. Following this is an analysis of the main themes that emerge from
the interviews, and a listing of EU state Dublin practices. These two sections are completed by conclusions and policy
recommendations.

The national reports

Each partner wrote a national report, which is a microcosm of the European report in that each report presents their
country’s Dublin practices, their interview data findings and analysis, and conclusions and policy recommendations.
Though JRS Europe was closely involved in the preparation and editing of the national reports, sole authorship lies with
the respective project partner.

Methodological shortcomings

All of our major research components — the interviews, member state practices, analysis of Dublin based on case-law and
rights standards and national reports — capture a specific moment in time, and is thus vulnerable to changes in the
political, legal and social context. The research was done while the Dublin 1l Regulation was still in force (and as of this
writing, it still is); by June 2013, the European Parliament, and soon after the Council of the EU, will adopt a new Dublin
“III” Regulation. Thus soon after this report his published, it is likely that the practices of EU member states will change in
order to fit the new regulation.

Researching member state practices proved challenging with some countries due to the difficult in obtaining information
from the authorities. Some of the interviews were conducted in stressful environments such as detention centres and
immigration jails. This may have affected the quality of some responses. Finding people to interview proved difficult in
some countries as the ‘Dublin population’ is a highly transitory one. It was relatively easier to interview people in transfer
procedures because they are more easily identifiable because of their engagement with the state authorities. It was more
difficult to interview returnees, because once returned they blend in with the country’s asylum and immigration system. No
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one was interviewed for a second time, meaning that the responses provided might have been particular to that given time
and whichever stresses and circumstances were occurring.

The biggest methodological shortcoming of this study is that we were not able to conduct asylum seeker and migrant
interviews in the United Kingdom. The UK Border Agency refused our project partner, JRS UK, permission to interview
Dublin detainees at the Harmondsworth and Colnbrook Immigration Removal Centres (IRCs). Several efforts were made
by JRS UK to reverse the UKBA's decision, with numerous inquiries made to parliamentarians and NGOs. As an
alternative, attempts were made to recruit non-detained interviewees in the Dublin process, but this was unsuccessful. As
a result, the national report of JRS UK — which describes UK Dublin practices — is placed as an annex to this report
because they were not able to adhere to the project methodology.
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1. Who did we interview?

1.1. Demographics, family presence in EU, frequency  of travel to EU

Our partners interviewed 257 persons in nine EU countries. Of these, 59.1% were people in the transfer process, i.e.
transferees, and 40.9% were people who had been returned from another EU member state, i.e. returnees.

Table 1 — Percentage of people interviewed in each D  IASP partner country

General sample Transferees Returnees

(country % out of a total (country % out of a (country % out of a

of 257) total of 152) total of 105)
Belgium 15.6% 26.9% 0.0%
Germany 12.8% 20.4% 1.9%
Hungary 11.7% 5.3% 20.9%
Italy 11.7% 9.2% 15.2%
Poland 11.7% 5.3% 20.9%
Sweden 10.9% 15.1% 4.8%
France 10.5% 17.7% 0.0%
Malta 8.9% 0.0% 21.9%
Romania 6.2% 0.7% 14.3%

In Belgium, Germany, France, Sweden we mostly interviewed transferees. Countries that lie at the eastern and southern
EU periphery — Hungary, Italy, Poland, Malta, Romania — are where we interviewed a majority of returnees. This
breakdown generally reflects the actual reality of incoming and outgoing Dublin requests from these particular countries
from 2008 to 2011."°

The average interviewee is 29 years old, male and single; about a third are married. Our interviewees hail from nine
different regions of the world, with the top three being South Asia (Afghanistan, Pakistan), West Africa (Nigeria, Ghana,
Cote d’lvoire) and East Africa (Eritrea, Somalia).

Four tenths of interviewees said that their family was present somewhere inside the EU. Germany, France and Sweden
rank the highest in terms of where people’s families are located, with the United Kingdom, Belgium and Netherlands just
behind. Few people reported to have families in the eastern and southern EU periphery states that we researched.

Approximately 75% of interviewees told us that they can speak a second language. While we did not test their language
abilities, at face value the breadth and scope of the languages they claim to speak is impressive: English and French are
by far the most widely spoken second languages, followed by Russian, Italian and Arabic. Taken altogether, about 40
languages were represented in our sample.

Most of the transferees that we spoke with had never previously been to the country where we interviewed them. However
a smaller group of transferees, 14%, told us that they had been to the country before. For example, a 27-year-old
Cameroonian man we met in Belgium had come and gone from the country prior to our interview with him because of
protection concerns.

In November 2009 | went from Turkey to Cyprus, where | applied for asylum. | stayed for about a year in
Cyprus. Then | left Cyprus to Turkey. | was wanted in Cameroon and | found out that they knew | was in

19 Eurostat, Asylum Statistics, http:/epp.eurostat.ec.europa.eu/statistics_explained/index.php/Asylum_statistics, accessed on 30-04-2013;
outgoing requests, last updated on 26-04-2013, http://appsso.eurostat.ec.europa.eu/nui/show.do, accessed on 30-04-2013; incoming

requests, last updated on 26-04-2013, http://appsso.eurostat.ec.europa.eu/nui/show.do?dataset=migr_dubin&lang=en, accessed on 30-
04-2013.
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Turkey. So | left Turkey for Greece, and from there | went to Belgium. | left Belgium for the Netherlands
because Cameroon got to know that | was staying here (sometimes he calls his sister in Cameroon and
that's how they could trace him). | was arrested in the Netherlands and detained for two months before |
was sent to Belgium.

Another person we met in Belgium, a 21-year-old Afghani man, had moved between other EU countries and Belgium in
what amounted to a search for decent reception conditions. With 30 other people he took a boat from Greece to Italy,
where they were immediately intercepted at a train station. Knowing that they could not be returned to Greece, the
authorities offered a basic accommodation but with no access to food. He left the housing and lived on the streets for over
a week; soon after he travelled to Belgium where a cousin of his was living. He applied for asylum in Belgium but
accommodation was not available. The authorities advised him to find his own housing and that they would reimburse him,
but because he could not speak the local language he could not find a flat. He stayed at friends’ houses and in railway
stations. Eventually the Belgian authorities arrested him and transferred him back to Italy, where he again was left
homeless due to the lack of housing. Having no other option, he returned to Belgium, where he again tried to apply for
asylum. When JRS Belgium had met with him, a decision was pending to transfer him back to Italy.

Most of the returnees we interviewed had of course previously been to the country where we interviewed them. Yet for an
exceptional few this was not the case. These individuals who had come from Greece but, since Dublin transfers to that
country are not possible, they were transferred elsewhere. In other cases, people were transferred to an EU country they
had never been to only because they were intercepted with a group of migrants who had been to that country.

< “As a student | had problems in Pakistan. | was beaten at a rally and | am still injured. | have newspaper articles
with me documenting my case. | had to flee. | first went to Greece and then to Austria. | spent six months in
Austria. | applied for asylum there and had two interviews but was rejected. | was stopped by the police there, put
into jail in Vienna for five days and then | was deported to Hungary despite the fact that | have never been to
Hungary before. | do not have my fingerprints here.” 24-year-old Pakistani man interviewed in Hungary

< “| first went to Greece and then to Austria. From Austria | went to Germany where | was caught together with
three other people. | was sent back to Austria. There | was stopped by the police on together with a group of
people who came through Hungary and Serbia. Together with them | was deported to Hungary despite the fact
that | did not come through Hungary and they took my fingerprint in Austria. | am also injured. When we were
deported to Hungary some people were sent to the open camp in Debrecen and some were detained like me.”
32-year-old Afghani man interviewed in Hungary

1.2. Stage and length in Dublin procedures, legal s  tatuses, detention

Among transferees, 35% had received a transfer order and were awaiting its implementation, 46% were still awaiting a
decision whether they would be transferred or not, and 9% were in the process of appealing a transfer order they had
already received.

Among returnees, 43% were asylum seekers in the procedure. Nearly all of these persons were predominately from
Afghanistan and Russia, and most of them were interviewed by our DIASP partners in Poland and Hungary. Also among
returnees, 21% were holders of subsidiary protection interviewed exclusively in Italy and Malta, and 20% were refused
asylum seekers, most of who were interviewed in Hungary but also Malta, Romania and Sweden. Two and three per cent
of returnees were undocumented and recognised refugees, respectively; all of the recognised refugees were interviewed
in ltaly.

A third of returnees said they were returned to the responsible member state with no further action planned, meaning they
did not intend to apply for protection or did not know what they would do. Another one-third of returnees said they had
been returned and were applying for asylum; approximately a quarter of returnees said they had been returned to a
member state who had already given them some form of protection. For this latter group the responsible states were Malta
and Italy, and the majority had previously been given subsidiary protection status.
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Transferees spent an average of 2.48 months in Dublin procedures. Nineteen of these persons spent six months or more
in Dublin procedures when they were interviewed. Six people had spent 12 to 21 months; five of these persons were
interviewed in Germany, and two in Italy. Below is a testimony for a 25-year-old Chechen man who had been in Dublin
procedures for 12 months, and was in the process of challenging his transfer, when we interviewed him.

At first | came to Poland, where the police interviewed me and took my fingerprints. The Polish police were
very mad and unfriendly to all refugees. It was a hell. After the interview, they arrested me and | was in a
jail for couple of days. After arrest they gave me a paper and | was directed to the refugee camp, but |
used the moment to escape. | took the taxi to the German border. | was so afraid to stay in Poland. Some
of refugees whom | met in Poland told me that a lot of refugees from Chechnya disappear in Poland. And
behind these incidents are people [sent by] Chechnya president Ramzan Kadryow. | heard that they Kkill
refugees. When | came to Berlin | went to the central place for asylum seekers in the TurmstraBe. |
showed to the people working there the paper which | got in Poland after arrest. | asked to go to the
camp. It was another very bad experience after staying in Poland. The workers had a very bad attitude
without any sense of respect. They treated us like dogs. | got psychological problems. | was in this disaster
for five months. | was transferred to Firstenwalde. At the moment | live in an apartment with another
Chechen refugee. | am waiting and waiting for decision what is going to happen to me. | have sleepless
nights full of nightmares.

Four tenths of DIASP interviewees were in detention and had been there for an average duration of 1.90 months. The
longest duration of detention recorded was 10 months, experienced by a Pakistani refused asylum seeker who had been
returned to Hungary. On average, 32% of returnees were detained compared with 45% of transferees. However returnees
spent an average of 3.10 months in detention, approximately 1.5 more months than transferees.

Table 2 — Country breakdown of detained DIASP intervi  ewees

Country and percentage detained within

Transferees Belgium 49%
Germany 24%
Hungary, Poland &
Sweden 9%
Returnees Hungary 36%
Romania 30%
Poland 18%

2. Personal ‘Dublin stories’

Every person we interviewed was first asked to describe their ‘Dublin story’. People’s interactions with the Dublin system
are never as linear or hierarchical as the text of the actual Dublin Regulation. This is why we felt it important to capture
people’s stories at the beginning of the interview: to come face-to-face with the complexity of people’s experiences, and to
help us to better understand the comprehensive impact the Dublin system has on their lives. More importantly, this
permitted people to fully reveal the complete arc of their journey without pretext or hesitation. For many it was the first time
they could tell their story in such an unencumbered way.

Everyone’s ‘Dublin story’ is unique and thus difficult to compare. However, from each of the 257 stories we received we
were able to distinguish four ways in which people primarily described their journeys: by talking about the country of first
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entry, the number of times they travelled between EU countries, the times they were detained and the occasions when
they applied for asylum. Each category is exemplified below by migrant testimonies.

2.1. Country of first entry

| came to Sweden in 2009. Since then | have trying to get asylum, as | heard that it was easiest in Sweden. | have
relatives in Germany, but they told me better to try Sweden. Now, | also have an aunt in Finland. After | received no
— | went through all legal instances, including the European Court of Human rights — | took the ferry from Stockholm
to Turku in Finland, because my aunt has lived there for some time with her daughter. Finland was okay, but
unfortunately | was caught by Finnish Police. | travelled without a ticket on the train, and the train controllers reported
me to the police. | did not have an ID. Then, a few weeks ago | was returned to Sweden. | know | might have to go
back to Iraq. Sweden is planning deportation. But | think | better cooperate with the authorities, so | can then maybe
try again to ask for asylum either to Finland or to Germany. | have friends in Erbil, in northern Irag. | think it is safer
there.

27-year-old man from Iraq, interviewed in Sweden

On April 2011, | arrived in Spain. When | was there ... the Spanish authorities and their welcome ... | don't agree. |
made a decision to back to my country in Congo. | stayed two months and a half in Spain. | arrived in Melilla; |
stayed for one month and a half. | was in Red Cross camp. | was fingerprinted there, they forced me to be
fingerprinted, | did not want to. | did not apply for asylum. | was told that | could not stay more than three months.
The policemen kept me locked for three days and sent me to Murcia. | was in jail for 26 days, because | entered
Spain illegally. There were lots of illegal people. | was without my children. They set me free. | made my decision: |
went back to my country. | stayed three months in Congo. | arrived in July and | left Congo in September. | came to
Brazzaville. Someone told me, ‘I can help you to go to France.” He told me that there it was too dangerous. | just
gave him my money. He gave me a fake passport and | boarded a plane to France. | arrived in Paris. Some people
told me there was no place for me to sleep there. | did not go to the Prefecture. They advised me to go to Lyon. In
Lyon, | met an African brother and | asked him where the Prefecture was. They took my fingerprints. Then, a lady
told me | crossed another European country. She told me that they go to ask Spain. But | did not apply for asylum
there.

26-year-old woman from Democratic Republic of Congo, interviewed in France

In general, asylum seekers report having difficulty coming to terms with the fact that the Dublin system is based on the rule
that people must have their applications assessed in the first EU country they arrived to. People aspire to submit their
asylum applications elsewhere in Europe no matter how many times they are returned to the ‘first country of entry’. For
many, the return to the first EU country is a necessary part of their journey to seek protection in an EU country of their own
choosing. For others, it simply does not make sense that they should be sent to the first EU country of arrival if they never
had any intention of settling there or applying for asylum.

2.2. Travels between EU countries

On average people made four to five trips between EU countries prior to their interviews for the DIASP project. For the
most part, migrants are acting outside of the expectations that the Dublin system expects them to follow. If people are not
where they want to be, then they tend not to stay in the EU country that either already gave them protection status or is
responsible for assessing their asylum application. Instead they continue travelling to a variety of EU countries based on
where they think they can get the best protection or where they think the best reception conditions are. They might travel to
an EU country where they have a relative, even if it is a distant relative they have not seen or spoken to in a long time. Yet
because of the rules of the Dublin system people are constantly sent back to their country of first entry in what amounts to
a game of human Ping-Pong with severely negative impacts: people are frequently detained, their asylum applications are
interrupted and families remain separated.
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| came to Malta in 2007. | applied for asylum, but | was rejected. After this rejection, | travelled to Norway in 2010. |
went to Italy by boat, then to Germany by train, after that | went to Sweden by train, and then to Norway by train. |
lived in Norway for one year and six months. When | arrived in Norway | first asked the authorities for Asylum. | told
the authorities that | have a wife living in Norway, so | got a permission to live with her in a flat. After one year and six
months the Dublin Regulation ‘sent’ me back to Malta. When | was back in Malta | spent four months in detention [he
is referring to time he spent in prison after he was sentenced for leaving the country without the requisite
documents]. After they released me | went to back Sweden. | crossed Holland and Denmark, where | spent 11
months in detention. | asked for asylum and the Dublin Regulation sent me back to Malta. | came back to Malta
2012. | was in detention for two months. Now | live in the Hal Far Hangar.

31-year-old man from Eritrea, married, and interviewed in Malta

| left Somalia in 2005. | went to Kenya, Ethiopia, Uganda, Sudan and finally to Libya. In Libya | spent one year in
prison. From there | went in Italy by boat in 2008. | arrived in Sicily where | sought asylum and | got a permit for
subsidiary protection. After six months, without having a job, | decided to go to Sweden where | spent eight months.
When the police discovered me without a specific authorisation for working they sent me back to Italy. | stayed in
Rome for two months, and then | went to Finland for one month. | came back to Italy for two months and then | went
away again. | chose to go to Holland where | spent one year. | found a job but when the police controlled my
document they sent me back to Italy on the basis of the Dublin Regulation. | came back to Italy (now 2009), | stayed
for two months and then | went to Switzerland for four months. The police sent me back to Italy again in December
2011.

29-year-old man from Somalia and interviewed in Italy

2.3. Number of times detained

Detention is a fact-of-life for asylum seekers and migrants in the Dublin system. Most EU countries detain people who are
to be transferred to another member state. Under the Dublin Regulation there are no common rules regulating how
detention should be used, leaving migrants within a grey zone in EU law,™ but also permitting divergent member state
practices. The soon-to-be-adopted Dublin ‘llI' Regulation, by contrast, does contain a few legal articles on detention,
namely obliging member states to refer to the detention rules in the recast Reception Conditions Directive. In Dublin I
there is also an article requiring governments to use less coercive alternatives to detention first. Though while some
progress has been achieved on paper, in reality there is still much to be done. For migrants, the threat of detention is an
ever-present part of the Dublin system.

A 23-year-old Afghan man, single, arrives to the EU in 2009. He first arrives through Greece, then goes to
Macedonia, Serbia and then to Hungary. This journey took one year, so now it's 2010. In Hungary, he was detained
and his asylum claim rejected. He left for Germany, where he was jailed and returned to Hungary. Then he went to
Austria and was detained for 2 months; upon release, he fled to Switzerland. From there he was deported back to
Hungary. He went to Germany again, and stayed for three months in jail before being deported back to Hungary. He
again went to Austria but was sent again back to Hungary. He went back to Switzerland and spent another 3 months
in detention. He tried several more journeys to Germany, always failing. Basically his entire time in Europe was spent
in detention. During one of his last times in Switzerland he tried to hang himself, but was saved at the last moment by
detention centre staff.

Testimony from a 23-year-old man from Afghanistan, interviewed in Hungary

" The ‘Returns’ Directive is the only EU law that lists guidelines for the detention, in this case irregular migrants in return procedures. EU
asylum laws, namely the Reception Conditions Directive and Asylum Procedures Directive, do not have such guidelines; the latter is an
exception as it states, “Member States shall not hold a person in detention for the sole reason that he/she is an applicant for asylum” (art.
18.1). However the new recast Reception Conditions Directive, and recast Dublin Regulation, will have more guidelines on detention.
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2.4. Number of times applied for asylum

The main purpose of the Dublin system is to ensure that one EU country is responsible for assessing one person’s asylum
application. On paper this is a neat system but in reality it is anything but. Whether they know the rules or not, people
apply for asylum in a country of their choice even if they have already applied — and received a decision — in another EU
member state. We spoke with people who submitted multiple applications and were thus transferred multiple times back to
their first country of origin. In Malta and Italy, many of our interviewees had again applied for asylum in northern European
countries despite already having subsidiary protection status. For these persons, refugee protection is what they seek and
subsidiary protection is somehow perceived as insufficient. Nevertheless, they are eventually intercepted and transferred
back, from where they embark upon another journey to yet another EU country. And for other people, the concept of ‘one
application, one decision’ is not understood.

In 2009 | came to Malta and spent two months and thirteen days in detention. During this time | obtained subsidiary
protection. After detention they sent me to Hal Far tent village where | lived in a tent with 14 women. After seven
months | decided to leave Malta. | went straight to Denmark, by plane, and from Denmark | took the train straight to
Sweden. | lived in Sweden for one year and two months. In Sweden | had work. There | applied immediately for
asylum and the government sent me to a camp. They told me, that because | have fingerprints in Malta they’ll send
me back there because of the Dublin Il Regulation. They also said that if the Maltese government doesn’t want to
take me one more time, | could stay in Sweden. After one year and two months, they sent me back to Malta.
24-year-old Somali woman interviewed in Malta

In 2008 | came from Sri Lanka to Norway, applied for asylum there and was rejected three times. | had to leave the
territory, but | didn’t want to because of problems in Sri Lanka. In 2010 | went back to Sri Lanka, where | stayed for
one year and a half, but again | had problems. In 2011, | left Sri Lanka for an African country where | stayed for two
months. From there | went to France and then to Belgium by car. In February 2012, | arrived to Belgium and applied
for asylum. That day they told me | should come back some days later for my first interview. But in March | was
arrested and detained. A few days later they brought me to the airport but | refused to get in the plane because | was
still waiting for an answer from my lawyer. Tomorrow they will bring me to the airport for a second time.

Testimony from a 25-year-old man from Sri Lanka, interviewed in Belgium

2.5. Impact of Dublin transfers on asylum applicati  ons

The vast majority of people we interviewed, 93%, felt that the transfer process itself negatively impacted the chance their
asylum application would be accepted. Underlying these sentiments is that ultimately the Dublin Regulation, and
especially the transfer process, drastically restricts the level of personal agency that one can exercise. People cannot
choose where to apply for asylum or even how to organise their own lives.

Taking a closer look at people’s responses, 54% felt that the transfer process left them with little to no choice in terms of
where they could lodge an asylum application and where they could seek the best protection in their point-of-view. Nearly
one sixth felt that the Dublin transfer left them with no choice with meeting their daily needs pertaining to reception
conditions, accommodation, medical care, or simply to continue their life in a European country of their choice. Another
15% expressed that the Dublin transfer process has wasted their time, that the procedures have gone on for far too long.
These reasons, along with the possibility of detention and poor conditions in the country of return, are the basis for why
people feel that the Dublin Regulation negatively impacts the chances their asylum applications would be accepted.

< “Psychologically, it is a very difficult and tiring. To return to your own country is not an option because
there is no future there. Once you're used to living in one country, you get a negative decision for your
asylum application and then you have to move on to the next country.” 30-year-old Georgian man
interviewed in Belgium
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X3

*

“If I go back to Hungary, then | will be deported to Syria, where | risk to be imprisoned for one year. | have
no money, no social help; there is no democracy, there are political problems. | keep on being sent back to
Hungary, where | have a negative decision for asylum. They will deport me. | don’t have any chance.” 37-
year-old Syrian man interviewed in Belgium

< “Everyone tells us to do as we liked, decisions were taken but no one explained to us the procedure. In
Holland nobody interviewed me concerning my asylum application. In the three countries where | applied
for asylum, | have never been interviewed.” 29-year-old Mongolian man interview in France

X3

*

“In Greece the conditions were very bad. Then Austria wanted to send me back to Greece, then Sweden
sent me back to Greece and now in Hungary | was waiting for positive answers from Sweden or Austria,
but they don't want to take me back. In Hungary | received a negative decision in admissibility procedure
and | will be transferred back to Serbia, which is a considered as a safe country for Hungary. | therefore
did not have any chance to have my asylum claim examined on the merits in EU.” 41-year-old Iranian man
interviewed in Hungary

« “Easy to explain: | think | do not have a fair chance to get an asylum in Malta. | think it is impossible there.
Anyway, | never wanted to come to Malta, | wanted to ask for asylum on the European mainland,
Germany, Sweden, Norway, France.” 26-year-old Syrian man interviewed in Sweden

< “In Italy | was sacked out of the camp together with my wife. No job, no money, no house. Why stay there?
There is nothing for us. So we want to apply for asylum here. But we will be sent back to Italy probably and
so we can't.” 32-year-old Ghanaian man interviewed in Germany

< “I'm not able to focus on my plans. | want to live a secure life in Germany. | want to work, pay taxes and
support my family in Pakistan or to bring them here. But with the Dublin procedure my plans are

disturbed.” 19-year-old Afghani man interviewed in Germany

< “The Dublin made worse my asylum procedure because after more than one year out of my country | don't
have yet a stay permit.” 33-year-old Turkish man interviewed in Italy

3. Knowledge of Dublin procedures

Main findings

People are likely to know more about the Dublin system if they have already made
multiple journeys between EU countries.

55% know little or nothing about Dublin procedures.

Information is more likely to be understood if people are given thorough oral
explanations, than if they are only given written information.

Lawyers help people understand specific and technical information about Dublin;
NGOs help people understand the bigger picture.

The Dublin Regulation is an inherently complicated EU law even by the standards of seasoned practitioners and lawyers,
not to mention migrants and asylum seekers. Thus we asked our interviewees to tell us about their knowledge of the
Dublin system, who informed them and how they received this information. Although the Dublin Il Regulation contains
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specific legal provisions that require member states to inform asylum seekers — such as a new “right to information™? — the
Dublin Il Regulation contains nothing of the sort. This means that the way people are informed about the Dublin system
can greatly vary from country to country, and even with one country.

3.1. What do people know about Dublin?

The first question we put to people was: what do you know about the Dublin Regulation? To this, 20% of interviewees
expressed having what we labelled as ‘advanced knowledge’ of Dublin procedures, meaning that they knew two or more
aspects about it. Someone with this level of knowledge would be able to describe, for example, the EURODAC system
and the first country of entry rule, and that people could only seek asylum in one EU country. A 29-year-old C6te d’lvoirian
man we interviewed in Italy explained the Dublin Regulation in this way: “I know that if your fingerprints are taken in one
EU country, then you cannot move from there to another EU country and you have to stay there and seek asylum in the
first country you entered.”

Having advanced knowledge of Dublin procedures is strongly related with having been to the country before (see table 4).
Conversely, people who had not previously been to the EU country where we interviewed them are not likely to have
advanced knowledge about Dublin.

Table 3 Knowledge of Dublin based on previous visits

People who have not People who have

previously been to the previously been to the
EU country where they EU country where they

were interviewed for were interviewed for
DIASP (62% of sample) DIASP (39% of sample)
Advanced knowledge 15% 29%
Only fingerprinting 11% 19%
Only the transfer 17% 10%
process
Only the ‘responsible 57% 43%

country’ aspect

Yet for the most part the people we interviewed tend to know only one aspect of Dublin transfers. And in our general
sample, 51% expressed knowing only about the ‘responsible country’ element of Dublin. “I know that one country is
responsible for one’s case”, said a 19-year-old Serbian man interviewed in Germany. A person we met in ltaly said, “It's a
European law that foresees that the first European country you enter is the place where you have to seek asylum; it is
compulsory, you cannot choose.” A Somali man interviewed in Sweden explained it this way: “I understand that we are
only allowed to ask for asylum in one EU country. | cannot travel around and ask for asylum anywhere. Can | not
challenge my decision?”

Another 14% of persons in our sample expressed only the fingerprinting aspect of Dublin; another 14% only described the
transfer process. “If there is a fingerprint in one country and | go to another one and ask for asylum there, | get deported
back to where | had my fingerprint”, is how a Pakistani man in Hungary described it. Another person said, “I know very
little. | know | can be sent back to Italy, but | don’t understand why. | didn’t ask for asylum in Italy.”

After first asking people, ‘what do you know?’ we then asked ‘how well informed are you about Dublin procedures?’ In
general, the people we interviewed say they are poorly informed about Dublin procedures (see chart 1).

2 Found in article 4 of the recast Dublin “/II” Regulation as adopted by the Council of the EU in their ‘first reading’ position, 14 December
2012, see: http://register.consilium.europa.eu/pdf/en/12/st15/st15605.en12.pdf
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Chart 1 How well informed are you about Dublin procedures?

I know nothing | know a little In the middle Well informed Fully understand

The picture becomes more nuanced as we break the sample apart. Approximately one-third of returnees claim to “know
nothing” about Dublin procedures, which is more than transferees and the general sample. At first glance this seems to
contradict our earlier finding that returnees have more ‘advanced knowledge’ about Dublin than transferees. But a closer
look at the data says otherwise: when we disaggregate the group of returnees into a) those who had previously been to
the DIASP country of interview, and b) those who have not, the latter proves to be far less knowledgeable. Of returnees
who had not previously been to the DIASP country of interview, 41% claimed to know nothing about Dublin, compared
with 28% of returnees who have made multiple Dublin journeys. The same is true for transferees: of those who had not
previously been to the DIASP country of interview, 26% claim to know nothing, compared with 14% of transferees who
had. All of this adds to our finding that people seem to know more about the Dublin system by practice — the more they
travel, the more they learn.

3.2. Who informs people about Dublin, and how?

Most people are informed about Dublin procedures by EU member state administrative authorities, followed by local
NGOs and then lawyers. Information is generally given to migrants orally, with only 19% of persons in our total sample
saying they received information both orally and in writing.

We found a strong relationship between feeling knowledgeable and having received information from the administrative
authorities: 31% of people who said they had been informed by the authorities fell well informed about Dublin, compared
with just 17% of people who said they had not gotten information about Dublin from the authorities.

People understand Dublin procedures primarily if the information is given to them in the right language, and to a lesser but
not insignificant extent if people are given a thorough explanation. People who claimed not to understand the information
given to them said it was because it was given to them in a language they did not understand, or because the information
was too complicated. Many people who understood the information given to them had an interpreter.

When determining how well people are informed about the Dublin system, an important aspect to consider is whether
people can acquire further information from member state authorities. To this, 34% told us that they do receive information
from state authorities when they ask for it; 17% said this is not the case, while 49% claimed that they had never asked the
state for more information.

People’s knowledge about Dublin is very much affected by who tells them about it. Individuals who are informed by
lawyers tend to have more ‘advanced knowledge’ — knowing two or more aspects about Dublin — than those informed by
administrative authorities. If one gets their information from an administrative authority, then they are likely to know more
about the ‘responsible country’ aspect of Dublin than anything else; the same can be said for people who get their
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information from NGOs. Interestingly, however, is that the most ‘fully informed’ people are those who received information
from NGOs, followed closely by administrative authorities. Although lawyers may provide people with more advanced
information about Dublin, they do not seem to be helping people to fully understand the entire Dublin system.

But there is a contradiction: although interviewees who receive information from NGOs claim to be more ‘fully informed’
than people who get information from other sources, when we later asked interviewees if they understood the information
given to them by the providers that they mentioned, just over one quarter of persons who were informed by NGOs said no.

A potential reason for this contradiction is that our findings show a strong relationship between how one is informed about
Dublin procedures, and whether or not they understand the information. More specifically, people who are informed orally
are more likely to understand the information they get than if they are only given information in writing. Interviewees say
that NGOs provide them with more information in writing than orally when compared to administrative authorities and
lawyers, which explains why fewer of our interviewees claim to understand the information given to them by NGOs. Since
lawyers provide more information orally, this relationship also explains why our interviewees understand what lawyers tell
them compared with NGOs and administrative authorities.

These findings mean that while it is good to provide written documentation about Dublin, it would be even better to
accompany that with thorough oral explanations. By discussing the information, migrants can ask questions about
particularly technical aspects of Dublin, or they can have information explained to them in different ways. This holds true
for any type of information provider.

4. Appeals

Main findings

47% did not know how to appeal a Dublin transfer; for returnees, 50%.

60% have never actually tried to challenge a transfer.

People are more likely to appeal a transfer only if they have been informed about it,
especially by a lawyer.

64% did not know about the discretionary clauses.

People who are informed about the discretionary clauses through verbal and written
explanations are more likely to challenge their transfer than people who are informed
by only a verbal or only a written, explanation.

The ability to challenge a Dublin procedure, such as a transfer to a responsible member state, is one of the most important
safeguards available to asylum seekers. Appealing a Dublin decision is the only way for an asylum seeker to exert their
choice in a regulation that otherwise ignores their personal preferences. During interviews with asylum seekers we asked
them if they are informed about appeals, and if so who informs them and how. We also asked them whether they have
actually tried to appeal a procedure, and if they have been in contact with a lawyer. When considering the appeals process
it is especially important to investigate asylum seekers’ knowledge of the Dublin Regulation’s discretionary clauses, known
as the humanitarian and sovereignty clauses™. Both clauses permit member states to assume responsibility for an asylum
applicant for humanitarian reasons, such as family reunification, or if they conclude that the member state they would send
a person to would be unable to properly assess their asylum claim. These two clauses are very important for the asylum

'3 Articles 15 and 3, respectively, of the Dublin Regulation (Council Regulation (EC) 343/2003). In the recast Dublin “lII” Regulation, these
articles are to be incorporated under heading of “discretionary clauses”; see article 17 of the Council's first reading of the recast
regulation, http:/register.consilium.europa.eu/pdf/en/12/st15/st15605.en12.pdf
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seeker, but existing research suggests that it is hardly used.* This is why we asked them directly in our interviews if they
know about the discretionary clauses, who tells them and how, and if they ever had the chance to use them.

4.1. How are people informed about appealing?

First we asked people if anyone had informed them on how to appeal a transfer. To this, 53% said yes and 47% said no.
For transferees specifically, only a few more people admitted having been informed about appealing a transfer; however
exactly 50% of returnees said they had not been. The telling conclusion from this basic description of the data findings is
that, in general, approximately half of the people we interviewed claimed not to be informed by anyone on how they might
appeal their transfer.

Secondly, we asked people to tell us who informed them. Nearly a third said they had received this information from the
member state administrative authorities. Lawyers and NGOs are rated slightly higher as being information sources.
However there are stark differences when comparing transferees to returnees. Most people are informed about appeals
orally, with only 13% in our general sample saying that they had received written information about appeals.

Sixty per cent of people in our sample had never tried to appeal their transfer. When we asked why, 42% said it was
because they lacked information on how to appeal. Alarmingly, 64% of returnees said this was their reason for not
appealing.

We found that there is a very strong relationship between whether one is informed about how to appeal a transfer and the
reasons they choose not to do it. People who say they are not informed about appealing are very likely to say that they did
not try to appeal because they lacked information. Though this finding may be obvious to many — that one can only act
upon something one knows about — it does show that in the case of the Dublin Regulation, many people do not enforce
their right to challenge a Dublin decision simply because they are uninformed about how to do it. The finding is simple, but
its implications are troubling.

Table 4 Differences between persons who appealed a transfer |, and those who did not.
Persons who appealed Persons who did not appeal
(40% of the entire sample) (60% of the entire sample)
Did anyone inform you how to Yes 91% 34%
appeal a transfer? No 9% 66%
Who informed you? NGOs 32% 44%
Lawyers 42% 22%

Administrative

0, 0,
authorities 22 el

There are important contrasts to highlight when looking at people who did not appeal a transfer and those who did. As the
basic findings show in table 7, many more people who are not informed about appeals have not tried to actually challenge
their transfer decision. Interestingly, those who did appeal their transfer pointed to lawyers as a source of their information
much more than people who did not appeal. This too is a strong relationship: people who are informed about appealing a
transfer by a lawyer are much more likely to actually go through with it than people who are not. The link between
information and action, and taking action when informed by a lawyer, also exists when specifically examining transferees
in our sample, as shown in table 8.

! See ECRE/Forum réfugies-Cosi (2013), Lives on Hold, pp. 45-49.
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Table 5 Differences among transferees who appealed their transfer decision and those who did not

Transferees who appealed Transferees who did not appeal
(21% of entire sample) (36% of entire sample)

Did anyone inform you how to Yes 89% 38%

appeal a transfer? No 11% 62%

Who informed you? NGOs 46% 56%
Lawyers 33% 22%

Administrative

0, 0,
authorities sl L

4.2 Contacts with lawyers

Sixty five per cent of all persons we interviewed told us they had had contact with a lawyer. Yet given the complexity of the
Dublin Regulation it is concerning that not more people have had access to a lawyer: just over a third in our general
sample said they had not met with a lawyer, while 42% of transferees specifically said they had not taken contact with a
lawyer. We found that there is a strong relationship between having contact with a lawyer and appealing a transfer, which
demonstrates their critical importance in a person’s Dublin case.

We asked people to tell us which kind of lawyer they had contact with. About half of the persons in our sample said the
lawyer was appointed by the state; 26% said they had met with an NGO lawyer and 21% with a private lawyer.

Six tenths of interviewees believed their lawyer had taken good care of their case; a third felt their lawyer had not, and 7%
did not have any perception about the quality of their lawyer. There are contrasts when we break the sample down. Nearly
half of returnees said their lawyer had not taken good care of their case; within this group, 39% said it was because they
thought their lawyer did not put enough effort into their case. Conversely, 66% of transferees felt their lawyer was taking
good care of their case, with 55% attributing it to the high level of effort their lawyer was putting in. Evidently, people who
are eventually returned may feel more negatively about their lawyer's performance than people who still have a Dublin
decision pending.

4.3. Discretionary clauses

Worryingly, many of the people we interviewed claimed not to know about the humanitarian and sovereignty clauses™ in
the Dublin Regulation.

Chart 2 Percentage of persons who know about the discretiona ry clause

Yes
No

64% 58%
74%

Entire sample Transferees Returnees

' Throughout this report we use the term “discretionary clauses” to describe articles 3 and 15 of the Dublin Il Regulation: the ‘sovereignty’
and ‘humanitarian’ clause, respectively. “Discretionary clauses” is the term to be used in the new Dublin Ill Regulation when it is adopted
in June 2013, and this term will replace the ones used in Dublin Il. We find that the term “discretionary” still fits even when writing within
the context of Dublin I, because the ‘humanitarian’ and ‘sovereignty’ clauses are indeed used at member states’ discretion.
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Among those who are informed about the discretionary clause, NGOs rank highest as their source of information, followed
by member state authorities and lawyers. Most of our interviewees are informed about the clauses via oral explanation.
About 30% of interviewees claimed they had gotten this information too late, i.e. after a decision had been taken on their
case.

To people who said they had been informed about the discretionary clauses, we asked if they had actually tried to argue
for its implementation in their case. To this, 46% said yes, they had tried to argue for it, and mostly for health reasons.
Within this group, a slight majority felt like their request to have the discretionary clause applied in their case was listened
to by the state authorities. However few persons had experienced any success, i.e. in terms of not being transferred. Most
were either refused to have the discretionary clause apply in their case, or they were still waiting to receive a decision but
felt pessimistic about their chances. Looking specifically at returnees, only a third told us they had a chance to argue for
the discretionary clauses in their cases, and within this group much fewer felt that they were being listened to by the
authorities.

Our findings point to a strong relationship between knowing about the discretionary clauses and taking action to appeal a
transfer. People who know about the discretionary clauses are more likely to actually appeal their transfer, in comparison
to people who do not know about them. This is especially true in the case for transferees who tried to appeal their transfer
and those who did not: within the former, 57% knew about the discretionary clause, whereas only 36% of the latter did.

How people are informed about discretionary clauses also impact the likelihood that they may appeal their transfer.
Interestingly, our data indicates that transferees who are informed about the discretionary clause via oral and written
means are more likely to challenge their transfer than people who are only informed orally, or only through written
documentation. Thus it seems critically important for people to be informed about the discretionary clauses as thoroughly
as possible, with written information and oral explanations, so they can actually enforce their right to an appeal.

5. Asylum case

The main purpose of the Dublin system is to ensure that every person who wants to apply for refugee protection has their
asylum application assessed by one EU member state. It was never meant to be a ‘burden-sharing’ instrument that
distributes asylum seekers equitably among member states. However, in reality, this is how it has turned out to be. And it
has redistributed asylum seekers to countries at the EU’s periphery who also are known to have weak asylum systems. To
investigate this further, we asked interviewees to tell us how much they know about their asylum claims and what kind of
information they received. We also asked them if the information they received about a country’s asylum system matches
the actual reality they experience, and if this has resulted in any difficulties with lodging their asylum claim. Most of these
questions pertain specifically to returnees, because these are persons who have been returned to the responsible EU
member state and in theory should be in an asylum procedure. But we also ask transferees to tell us about what plans
they have after they have been transferred, and if they know how to apply for asylum in the country they are being
transferred to.
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5.1. Accessing asylum in the EU member state of ret  urn

We asked returnees to estimate how much they know about their asylum case. Here, 42% expressed knowing little or
nothing; 27% felt uncertain about how much they knew; and 32% felt either well informed or fully informed about their
asylum case.

It is important to keep in mind that in our sample ‘returnees’ consist of many groups: asylum seekers in the procedure,
refused asylum seekers, recognised refugees, subsidiary protection holders and irregular migrants. Therefore some have
obviously gone through an asylum procedure and have been given either a positive or negative decision. Taking this into
account, we also looked specifically at asylum seekers in the procedure within the larger group of returnees. After doing so
we found that 48% of asylum seekers know little or nothing about what is happening in their case; only 19% felt well
informed.

Taking again the entire group of returnees into account, we found a relationship between how much a person knows about
his or her asylum case and whether or not he or she had taken contact with a lawyer. Specifically, returnees who have met
with a lawyer are more likely to have been well informed about what has happened — or is happening in the case of
applicants in the procedure — to their asylum case.

We asked returnees whether they had received information about the asylum system of the country where we interviewed
them, before they were transferred there. To this, only 39% of returnees said they had been given such information in
advance. Those who are informed are told many different things, sometimes by other migrants and sometimes by state
officials. In some cases the information received seemed to be complete, telling asylum seekers why they were being
transferred and that the authorities in that country would examine their asylum application. In other cases people seem to
have received incomplete information.

In Belgium they told me that Hungary is more or less a paradise.
They did not tell me that | can be detained for up to 12 months.

34-year-old Tunisian returned to Hungary I couldn’t read it because it

was in German. Nobody
helped me to translate it.

| got some information about money and asylum. But | don’t 36-year-old Russian
remember very well. returned to Poland
19-year-old Serbian returned to Germany

When the Migration Service of Sweden explained to me that | would be transferred to Poland on the
grounds of the Dublin regulation they also explained that my application for asylum could be
examined in that country. They gave me also leaflets with information on Poland and on Warsaw.
34-year-old Tunisian returned to Hungary

For the most part, returnees — and specifically asylum seekers within the group of returnees — felt that the information they
received prior to their transfer matches the reality they face in the responsible EU member state. Few people told our
interviewers that they information they received was incorrect. But half of the returnees we spoke to still had questions
about their asylum case that they felt were unresolved. Most of these questions are specifically about asylum procedures
or simply what might happen to them. In some of these responses there are clear signs of anger and fear because there
are so many unknowns.

< “Why does nobody care about our problems?” demanded a 19-year-old Serbian man whom we interviewed in
Germany. “What can | do? Why isn’t anybody interested in our situation?”

< A Russian woman interviewed in Poland, married with four children, asked what would become of her: “What will
happen when | receive the negative decision in the refugee procedure?”
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% A 28-year-old married Saudi Arabian man interviewed in Hungary wondered why the Dublin rules were not being
applied in his case. “Why am | not transferred to Greece if | have asked for this and Greece was the first country
of entry into the EU? Why do | have to stay in detention in Hungary for so long?”

< A Georgian woman interviewed in Poland asked a simple enough question whose answer runs directly against
the core of the Dublin system. “I would like to know if there is any possibility to transfer my procedure to another
country. | think that some countries are more willing to grant a refugee status.”

Despite having such questions, very few returnees reported experiencing any difficulties with applying for asylum in the
responsible country. Those who felt otherwise reported problems relating to being in detention, or not understanding the
language of the administrative authorities. For example, an Iranian man interviewed in Italy said, “The police at the
immigration office don’t speak my language, and there wasn't a translator.” An Eritrean man interviewed in Malta worried
that procedural delays in the asylum system would keep him from supporting his family. “The asylum procedure takes so
long, so that | am not able to be responsible to my family in my country of origin, for example by sending money back or
telephoning them.”

5.2. Knowing about asylum procedures prior to trans fer, and post-transfer plans

Just under half of transferees, or 47%, told us that they did not know how to apply for asylum in the country they were to
be transferred to. Among all the possible sources of information, NGOs, administrative authorities and other migrants
ranked highest. Sometimes transferees were given one kind of information from officials and another from migrants. For
example, a Ghanaian man interviewed in Germany said: “The border guards and the detention centre staff told me about it
[applying for asylum in the responsible country]. Migrants told me about their cases and about the procedures.” Lawyers
did not feature highly as a source of information about another country’s asylum system, except in cases in which the
lawyers were working for an NGO, such as in Malta.

To get a sense of their intentions, we asked transferees to tell us what plans they have for themselves after they are
transferred to the responsible member state. As shown below in chart 5, the majority of transferees have no plan at all. A
33-year-old woman interviewed in Belgium, for example, knew not what she would do, but only how she wanted to be
treated: “I want to live here like the others are living, because now | am abandoned. | want to find my place in the society.”

Chart 3 What will you do after you are transferred?

m Return to country that did the transfer
m Harm oneself

= Apply for asylum

56%

® Find work/shelter/education

Return to the country of origin

No plan

An Afghani man interviewed in Germany had no plan for himself because he still did not know how his case would be
resolved. “I do not think about it. First of all | am waiting for a decision from the German authorities. This is like a closed
bag: you do not know what is in it, what the decision will be.” And while a Guinean man interviewed Belgium had no plan
for himself, he knew what would happen to him so long as he was not in control of his destiny. “It is better to send me
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straight to my country, where | will be killed. | don’t have any options, because in Spain [where he is to be transferred to] |
will only suffer in detention.”

The people we interviewed were the most forthcoming when we asked them to give their opinions on their personal
situation, and not on specific procedures. A basic question — ‘what will you do?’ — unleashes a wave of emotion-filled
responses from people who have clearly had no control over their lives and their quest for protection in Europe. Below are
several examples of what interviewees told to our researchers.

0,
o

K3
o

K2
o

K3
o

3
o

“If 1 will be transferred to Italy again, | will return to Belgium. | cannot return to Italy. There, my situation is not
better than in Afghanistan.” 21-year-old Afghan male interviewed in Belgium

“l don't think that Italy can protect me. I'm pretty sure that Italy would transfer me back to Armenia and so there
my life will end. | don't know any people who have been able to stay in Italy. So, I'll be deported and for me the
only solution would be to go to France again.” 61-year-old Armenian man interviewed in France

“My husband said that he would commit suicide. We know that we will be transferred directly from Norway to
Chechnya. The application for asylum of our neighbours was rejected in Belgium and they had to return to
Chechnya.” 36-year-old married woman from Ingushetia interviewed in Germany

“I will not go. | do know the Baltic countries very well; they can send me anywhere else. Maybe | would kill myself.
If I do kill myself in front of them, who will be responsible?” 45-year-old Armenian man interviewed in France

“My plan is to marry my girlfriend. She is from Sweden. Afterwards | want to apply for asylum in Sweden.” 22-
year-old Somali man interviewed in Germany

“A new procedure and maybe no new chance, no matter what. | know that | will end up on the street and find no
place to live; it is difficult, just like in Belgium and anywhere else. | have bad experiences, no hope. You manage
to getin, but not to get out. You're stuck, like a mouse.” 31-year-old Iranian man interviewed in Belgium

“I want to live in peace in Europe, | want to find a job and have a normal life.” 35-year-old Nigerian man
interviewed in Poland

“I will go back to Iraq. Ten years without seeing my country is long enough. | think today it is secure enough in the
part where | come from. And I'm tired of the procedure in Sweden and Europe. | live here so long, | work, | pay
my taxes and | never committed a crime. But still 'm not accepted and don't get papers. Now I'm even arrested.
I'm tired of being a second class human. But in the long run | want to return to Sweden with good papers. | still
have hope. But now I'm tired.” 31-year-old Iragi man interviewed in Germany
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6. Personal well being

Main findings

» Basic medical care is the most widely accessed reception condition.

* The availability of basic services (i.e. public transportation, food and clothing,
subsistence payments), and sharing the same language, are key reasons why one
might feel more ‘connected’ to a country than not.

38% said that Dublin has negatively impacted their family situation.
40% of all interviewees were in detention.

Detainees are much less informed about Dublin procedures, and less likely to speak a
second language, than non-detained persons.

70% of all interviewees have never absconded from the authorities.

73% of detainees have never absconded, putting into question why they are there in
the first place.

The lack of basic services and reception conditions in an EU country is a main reason
why some people abscond.

The Dublin Regulation is not just about organising people’s asylum applications in the EU. More often than not it has a
direct impact on people’s personal well-being because it exposes them to the variety of reception conditions found within
each member state. Whereas in one country an asylum seeker may have access to basic housing in the community, in
another country they would be detained or left homeless. To assess the impact of the Dublin system on people’s personal
well-being we asked them to rate several reception conditions based on their experience as transferees and returnees.
We also asked interviewees to describe any differences between the reception conditions of EU countries. We also felt it
important to ask people about the impact of the Dublin system on their families. Special connections to particular EU
countries were explored, as this is an important indicator of well-being and where a person would prefer to be in the EU.'®
Finally we asked interviewees to tell us about their life plans prior to encountering the Dublin system, whether their plans
have been affected and if they have ever absconded from the authorities in order to fulfil their own plans.

6.1. Assessment of reception conditions

Interviewees were asked to rate their experiences with several reception conditions that are closely connected to their
well-being. These including access to housing, work, education and medical care; food and clothing, basic services such
as public transportation assistance, and access to a lawyer. Most of these conditions can be had in a detention centre. But
for the purposes of this research, we do not specifically consider ‘housing’ as fulfilled when it is provided within the context
of a detention centre, where liberty is deprived. Rather we would consider ‘housing’ to be fulfilled when it is provided in the
community in a non-secure facility, or in one with as minimal restrictions as possible. As with any reception condition the
quality of housing even within the community varies, which we explore in the following paragraphs.

A majority of persons in our sample, 72%, say that basic medical care is provided and even in some cases provided well.
Access to basic medical care ranks the highest out of all other reception conditions in terms of availability and positive
feedback. But there are differences between groups: while 80% of transferees felt very positive about their access to

® In our research questionnaire we asked people, “Do you have a special connection to the country you are in right now?” and to
elaborate on the type of connection by choosing from a list of reception conditions, e.g. clothing, medical care, housing, food,
transportation, work, education, recreational activities. Thus we operationally define ‘connection’ as factors of association or preference
that a person has with a particularly EU country, e.g. a person is connected to a country because her family lives there, or because she
experienced fair asylum procedures there.
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medical care, only 60% of returnees felt the same way. Most of these returnees were interviewed in Malta, Poland,
Hungary and Italy. They describe their access to medical care in terms of its differences to the EU country that transferred
them. Usually the care they receive elsewhere is much better, in their estimation, than in the country of return. A 23-year-
old Chechen man interviewed in Poland gave interviewers a detailed criticism:

The treatment of asylum seekers with traumatic experiences and contagious diseases is particularly poor
in Poland. Also psychological assistance does not meet existent needs in Poland. In Belgium, for
example, asylum seekers staying at reception centres qualify for free specialised healthcare almost
every day and hospitalisation in case of emergency.

A 30-year-old Afghani man interviewed in Hungary also felt medical care was better elsewhere. “In France it was very
good. Here in Hungary we don’t know when the doctor will arrive to the shelter. He stays maximum one hour and there is
no fixed hour. If no one is waiting in front of his office, he would leave and would not even stay for one hour.”

Conversely, transferees who felt the most positive about their access to basic medical care were interviewed in Belgium,
Germany and France, respectively. A 19-year-old Afghani man interviewed in Germany offers his own comparison of
medical care between EU countries: “The medical treatment and the access to medicine are much better than in Hungary.
There | had no access to medicine even though I'm sick and need proper medication. Here [in Germany] it is better than in
Hungary.” A 38-year-old Congolese man interviewed in France said, “I have got a cmut’ (universal medical care) since
one month and a half. | saw a doctor and I've got another appointment with a cardiologist. | have breathing problems
[because] | suffer from pneumonia.”

It is important to emphasise that in the contexts of the interviewees, and save for a few exceptions, ‘medical care’ actually
means care at its most basic level, for acute conditions and pain relief. Meeting with a nurse to obtain treatment for a brief
bout of illness would be considered as ‘medical care’. Most people did not have access to medical care for chronic
ailments.

Aside from medical care, other reception conditions that are rated highly across the board are access to food and clothing,
and basic services such as public transportation assistance and toiletries. The exception to this last condition differed for
returnees, who felt more negatively about it. For example, a 32-year-old Eritrean man interviewed in Malta said:

In Switzerland, if you wanted to wash your clothes there was a washing machine in the camp. You just
have to collect your clothes and they wash them and iron them and put them in a shelf for you. They also
give you 21 Swiss francs in the weekend for transportation. | was in a camp before | was transferred to the
open centre. In the camps and open centres there were cleaners. They reduce 10 Swiss francs every
month for detergents; even if you are willing to clean there they pay you 10 francs each day. Then you
receive an allowance of 190 francs instead of 120 francs per week. In Malta, | got an allowance while in
the open centre but no cleaners or anything of the sort. You just had to make do with the money given. In
detention they gave me a blade to shave and toothpaste and detergent to wash clothes.

Access to housing is another reception condition that people feel very differently about. Only 37% in our sample say that
housing is provided in the country where we interviewed them, and 65% of persons said that housing was either poorly
provided or not provided at all.

When it comes to housing, clear differences emerge in people’s perceptions between EU member states. People
interviewed in France often describe living on the streets or taking advantage of any charity that is offered to them. In
Hungary and Belgium most were living in a detention centre, which we do not consider to be appropriate housing. In
Germany, though a high percentage of interviewees were detained, we also met with interviewees who were not detained
and living in state-sponsored accommodation. Persons interviewed in Italy were either staying in CARA reception centres
(Centro Accoglienza Richiedenti Asilo), or when that was not provided with friends, in abandoned buildings or as in France

Y The Couverture maladie universelle is offered to asylum seekers if they have been in France for three months or more, and provided
that they can prove their residence and asylum seeking status. See, http://www.immigration.interieur.gouv.fr/Asile/L-accueil-des-
demandeurs-d-asile/Les-droits-sociaux-des-demandeurs-d-asile.
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in the streets. A 27-year-old Nigerian man interviewed in Italy told of his despair, “Italy is the only country where | had to
sleep on the streets because | could not find an accommodation place. In other EU countries | have always found a place
to sleep.” In Sweden, many of the people we interviewed said they were sleeping at friends’ houses, or living in an
apartment with people they do not know.

Approximately 45% of people in the entire sample say they have access to some sort of education. For the most part this
consists of language courses paid by the state. A few individuals with children whom we interviewed in Belgium and
Poland, for example, said that their children could attend local schools. People interviewed in Malta and Romania
frequently told our interviewers that even basic educational courses were not provided. For some people education is not
just a means to bide their time, but a valuable way to integrate into local society. A 31-year-old Ethiopian man interviewed
in Malta had this to say: “I was offered courses about the people, society, culture, communication and language while |
was in The Netherlands. However | wasn’t offered any sort of education in Malta.”

As regards access to lawyers, for the most part people feel positive. Largely this was due to a heavy presence of NGO
lawyers in the open reception and detention centres where we interviewed people. In this respect countries of return, such
as Poland and Malta, sometimes fared better than countries of transfer. A 27-year-old Chechen man interviewed in
Poland, for example, felt access to lawyers was better than in France. “In France, | didn’'t have a lawyer. Nobody helped
me. In Poland there are lawyers from an NGO who come to the centre and provide information and advice for free.”

6.2. Differences in reception conditions between EU countries of transfer and return

We specifically asked returnees to tell us if they perceived any differences in reception conditions between the EU
countries that transferred them and the countries of return. Within this group, 91% felt there were major differences, the
biggest of which were: access to medical care, housing, and basic services which includes food and clothing, as well as
assistance with public transportation costs and daily living needs.

Chart 4 Is there a difference in reception conditions betwe  en the country of transfer and return?

Yes H
No

45% 50% 54%

Medical care Housing Basic services

“In Austria ... the health care was much better; we did not receive only pain killers. We could even visit the dentist”, said a
23-year-old Pakistani man interviewed in Hungary. A 25-year-old Somali man interviewed in Italy was very clear about the
differences in reception conditions that he experienced. “The most important differences are the following: the access to
accommodation, in fact in Sweden the situation is very better, the possibility to find a job (in Italy it's almost impossible
now) and the access to courses for learning the local language.”

A 28-year-old married Eritrean man interviewed in Malta felt that his inability to be where he wanted to be, and thus enjoy
the reception conditions he thought best for his life, impeded his future plans. “In Malta there is no future for me. It is just
work, sleep, work, sleep — every day the same. In Norway | could build a life. | have my wife and child there and we have
a family together. There is more social assistance in Norway then in Malta.”

As exemplified by these testimonies, people understand very clearly that reception conditions are not one in the same in

the EU. Countries in western and northern Europe, such as Belgium, Germany, Norway, Switzerland and Sweden tend to
fulfil their humanitarian obligations towards asylum seekers better than countries at the EU periphery such as Poland,
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Romania, Italy and Malta. The experience of feeling neglected by the responsible state can be a factor that strongly
interferes with migrants’ sense of dignity.

6.3. Special connections to EU countries

A significant minority of persons in our sample, 42%, said they had a special connection to the country where we
interviewed them. Within this group, 28% attributed the special connection to the presence of family, and 22% said it was
because they spoke the same language of the particular EU country. The presence of compatriots was also rated highly.
Employment and educational opportunities were rated low as special connections.

Among people who felt they had a special connection to the EU currently they were currently in, 71% were transferees
and 29% returnees; these persons were mostly interviewed in Belgium, France and Germany. By comparison, among
those who did not feel to have a special connection were 49% returnees and 51% transferees, most of who were
interviewed Italy and Hungary.

There is a strong relationship between which particular EU country a person is in and whether they feel to have a special
connection to that country, shown in charts 7 and 8.

Chart 5 Percentage of people who claim to have a special con  nection to the EU country where they were
interviewed for the DIASP project

T T T T T T T T

Belgium France Germany Poland Sweden Malta Romania  Hungary Italy

People who feel a special connection to an EU country are much more likely to have been in Belgium and France than
anywhere else. These countries, located in the heart of Western Europe, are also where our interviewees tended to feel
more positively about reception conditions (access to housing being the exception). Oppositely, people who do not feel
such kind of connection are very likely to have been in Italy, Hungary or Romania. Located at the southern and eastern
borders of the EU, interviewees in these three countries typically felt very negatively about the reception conditions. The
data also shows that there is a correlation showing that people are not likely to have a special connection to an EU country
that in their perception provides poor basic services or none at all.
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Chart 6 Percentage of people who do_not have a special conne ction to the EU country where they were
interviewed for the DIASP project

il

Belgium France Germany Poland Sweden Malta Romania  Hungary Italy

In addition to this important finding, a basic telling of the data shows it is clear that the transferees in our sample express
having a closer connection to the EU country where they were interviewed than returnees do. And upon closer inspection
we found a correlation between being a transferee and having a special connection to the particular EU country one is in.
Conversely, returnees are significantly less likely to feel connected to the EU country where they are. As it happens, when
looking at charts 7 and 8, we see that the countries in which people feel the most closely connected to are those which
have the highest concentrations of transferees in our data sample.

Other interesting findings are revealed when investigating people who express having a special connection and those who
do not. Those in the former category are significantly more likely to be female, married and have family somewhere in the
EU. A significant minority, or 46%, of those who express having a special connection to an EU country also claim to speak
additional languages.

People were asked to tell us if they felt the countries they were being transferred to have any special advantages for them.
For the most part, most transferees did not feel that this was the case: only two tenths said they had family in the countries
they would be transferred to. Returnees, on the other hand, were asked if they felt the countries they were transferred
from held any special advantage for them. Here too returnees felt that the presence of their families in the countries that
transferred them is a special advantage, as is work opportunities they perceived to have had, most of which are in the
informal labour market as legal employment tends not to be an option.

6.4. Detention
Four tenths of the people we interviewed were in detention. Within this group, 33% were interviewed in Belgium, 18% in

Germany and in Hungary, 12% in Poland, 10% in Romania, 8% in Sweden and 1% in Malta (see chart 9 for a country
breakdown).
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Belgium and Germany are where we most frequently interviewed detained persons, and both countries are where we
mostly interviewed transferees. Obijectively, both countries in general frequently detain Dublin asylum seekers.'® In Malta
and ltaly we interviewed mostly returnees, and objectively such persons are not usually detained in either country. These
figures reflect a strong relationship between one’s Dublin status and detention: transferees are more likely to be detained
than returnees. Of transferees who were detained, 53% had received a transfer order and were awaiting its
implementation, while 40% were still waiting to know whether or not they would be transferred.

Chart 7 In which EU country were DIASP interviewees detained?

Detained B
Not detained [

Belgium Germany France

Poland Hungary Sweden

Romania Malta Italy

We did not investigate why particular individuals were detained while others were not. This discrepancy can be objectively
attributed to typical EU member state practices, as already noted in the preceding paragraph. Malta automatically detains
all asylum seekers and irregular migrants who arrive, but the reason why this is not reflected in our sample is that we
interviewed people who had been returned by the Dublin system, and usually these people had already experienced
lengthy detention.™®

A notable characteristic we found among detained persons we interviewed is that they are much less likely to claim to
speak a second language than non-detained persons. Upon further investigation we did an interesting relationship
between detention, language and information that was worth exploring.

8 The number of detainees interviewed for DIASP is not intended to be statistically representative of the Dublin detainee population of
any investigated country. In Belgium and Germany, our typical work is in the detention centres giving us greater access to this population
than non-detained Dublin detainees.

' Returnees to Malta can be detained if they had left the country by escaping from detention, or by using false documents.
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A significant majority, or 62%, of interviewees who claimed to ‘know nothing’ about Dublin procedures were in detention;
44% who claimed to know ‘only a little but not to understand much’ were also in detention. By way of comparison, 76% of
persons who said that they ‘fully understand’ Dublin procedures were not detained.

A minority, or 41%, of people who said they knew nothing about Dublin procedures also said they did not speak a second
language. There is a correlation between not knowing a second language and knowing little or nothing about Dublin
procedures. There is also a correlation between being in detention and being poorly informed about Dublin.

Therefore the people who we interviewed in detention are poorly informed about Dublin (see chart 10) and they are not
likely to speak a second language, meaning that language barriers very possibly make it difficult for them to comprehend
and challenge the decisions that are taken in their cases. For instance, 55% of people we interviewed in detention said
they understood information about Dublin procedures because it was given to them in the right language; for non-detained
persons, this numbers is 69%.

Getting information in an understandable language is important, but repeated explanations are as well. Among those
detained, 40% said they understood information given to them because it was thoroughly explained. In a detention centre,
accurate information is often mixed with rumour. Information one receives from a government authority may be
contradicted by other detainees, for example. This is why one explanation is never enough in a detention centre.

Chart 8 Knowledge of Dublin procedures between detainees an  d non-detainees

Detained B Linear tendency (for detainees) =——

Not detained

28% 2
18%
15%
. 11%
Knows nothing Knows a little In the middle Well informed Fully informed

Although detainees are not well informed about Dublin procedures, for the most part they know just as much about
appealing a Dublin transfer as non-detainees, and the general sample, do. But there are differences when it comes to
action: 45% of non-detained persons, compared with 32% of detainees, said they had tried to appeal their transfer. Having
access to a lawyer helps: 51% of people who had contacted a lawyer had also tried to appeal their transfer, while 83% of
people who had not met with a lawyer did not try to appeal their transfer. As it turns out, more non-detainees have met
with a lawyer than detainees, and the data demonstrates a strong correlation between having a lawyer and actually
appealing a transfer.

As regards knowledge about the discretionary clauses, detainees are likely to know about this as much as non-detainees
are. A key difference is that detainees are more likely to feel that they learned about the discretionary clauses too late, for
example, after they had received a transfer order or were actually transferred. Importantly, non-detainees are much more
likely to have actually argued for the discretionary clause to be implemented in their case than detainees (see chart 11).
Slightly more non-detainees feel like their request to have the discretionary clause implemented was listened to, and even
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a small number of persons told us they received a positive decision; detainees generally felt that such calls go unheard
and thus no positive decision comes.

Chart 9 Have you had a chance to argue for the discretionar vy clause?
Yes [ |
No
69%
54%
44%
Detainees Non-detainees General sample

Generally detainees did not report any difficulties with accessing asylum procedures. However, looking specifically at
returnees, 42% of non-detainees said they had received information about the country they were transferred to, compared
to just 29% of detained returnees. That non-detained persons have greater access to information than detainees is
consistent with several of our other findings.

The impact of detention on people within the Dublin system tends to be even more negative than it is for others, such as
those who are detained for removal. For instance our 2010 study, Becoming Vulnerable in Detention,20 showed that Dublin
asylum seekers report higher frequencies of severe anxiety and depression when compared to other detainees. In the
sample for this study, our interviewees described the negative impacts of detention either in terms of poor mental health or
in an unspecific, varied, manner. What is clear is that every detained person we interviewed felt that detention specifically
worsened their situation.

Interviewees detained in Hungary described particularly alarming situations. “Detention in Hungary is a terrifying
experience”, said a 34-year-old Tunisian. “There is a beating cell from which we hear screaming almost every day. We are
terrorized by the security guards and we are afraid to make a complaint.” A 41-year-old Iranian man said: “It [detention]
has affected my brain. The security guards are very violent. | was beaten hardly by them. When | was lying on the floor,
they were kicking and boxing me and | was screaming, but no one came to help me. Certain guards are clearly racists.”
The security guards “are always beating people”, concurred a 25-year-old Guinean man. “I am traumatised and shocked
by the treatment of the security guards”, said a 29-year-old Algerian man to our researchers. According to one 28-year-old
Afghan man, homelessness would be a more preferable situation: “In France, | slept in the park, but that is much better
than being detained here.”

I’'m tired of being in a detention centre. | feel very bad in this place. | cannot freely
decide what | should be doing, what | would eat, | cannot work. | cannot continue

the search for my brother.
35-year-old Nigerian man interviewed in Poland

% JRS Europe (2010). Becoming Vulnerable in Detention, available at:
http://www.jrseurope.org/AdvocacyPages/Detention/DETENTIONcampaign.htm
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6.5. Impact of Dublin on the family

Nearly two fifths, or 38%, of interviewees in our sample said that the Dublin Regulation negatively impacted their family.
Out of this group, 52% said the impact came in the form of separation from their family, and 12% said they were not able
to care for their families. Interviewees who said that their family is present somewhere in the EU are more likely to
experience negative impacts than those who do not have family in Europe.

Even though Articles 7, 8 and 14 of the Dublin Regulation aim to preserve the principle of family unity,21 based on the
statements of those we interviewed it is clear that there is still a disconcerting number of people who are kept separated
from their families. Couples, whether married or not, are separated even if the woman is pregnant. Mothers are kept apart
from their children. Even if a family unit is kept in one country, the father may be detained while the mother and children
are left in the community. Worse still, are the cases of recognised refugees who — for reasons that went unreported during
our interviews — cannot join their family in non-EU countries such as Norway.

As with any issue that affects people at such a deeply personal level, the best way to communicate it is simply to let their
own words describe the impact. Below are several examples of what interviewees had told our researchers.

< “My wife has been recognised as a refugee in Norway and we have two children, but I'm not authorised to go
there and live with them because | have been recognised as a refugee in ltaly, and | need a specific
authorisation.” 25-year-old Somali man interviewed in Italy

« “My son is in Luxembourg, we are in Belgium. This is not good for families, to be separated.” 50-year-old married
Macedonian man interviewed in Belgium

< “My wife and | are separated. She is pregnant. How can you impact more a family situation?” 32-year-old
Ghanaian man interviewed in Germany

« “My wife is also in Eisenhittenstadt but she lives in a house for asylum seekers. She also waits for a decision
from Poland. | can't stay in the same room with my wife who is pregnant. There are no facilities for couples.” 25-
year-old Georgian man interviewed in Germany

< “My family in Somalia has been affected. They hoped | could get asylum in Europe and quickly a job in order to
support them. My mother often phones me, she cries. All this has been a failure. | am a failure.” 25-year-old
Somali man interviewed in Sweden

< “My wife and children live in Norway, | am in Sweden. We all have to go back to Italy where we, in 2008, only
stayed very briefly. We are shipped around like packages.” 28-year-old married Somali man interviewed in
Sweden

Of those we interviewed who have family in the EU, 56% say they have tried to argue for the use of the discretionary
clauses, which is 10% more than the average for the entire sample. Unfortunately most people in this group either
received a negative decision or were still waiting, though with a low probability that they would actually be successful.
Among those who do not have family in the EU, only 37% argued for the humanitarian clause in their case.

2 Article 7, “Where the asylum seeker has a family member ... who has been allowed to reside as a refugee in a Member State, that
Member State shall be responsible ... provided that the persons concerned so desire”; article 8, “If the asylum seeker has a family
member in a Member State who application has not yet been the subject of a first decision regarding the substance, that Member State
shall be responsible...”; article 14, “Where several members of a family submit applications for asylum in the Member State
simultaneously ... and where the application of the criteria set out in this Regulation would lead to them being separated, the Member
State shall be determined on the basis of the following provisions: a) responsibility ... shall lie with the Member State which the criteria
indicate is responsible for taking charge of the largest number of family members; b) failing this, responsibility shall lie with the Member
State which the criteria indicate is responsible for examining the application of the oldest of them.” The humanitarian clause, in article 15,
is also there to bring family members together.
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6.6. Personal planning

We asked people to tell us about their personal plans prior to encountering the Dublin system, to which 56% said they
were trying to find safety for themselves and also for their family. “To get away from war torn Chechnya and find safe
haven”, said a woman interviewed in Germany. “I didn’'t have a plan. | just wanted to go to a safe country”, said another
man interviewed in Italy. An Iranian man interviewed in Belgium described the tough decisions he had to make: “| had a
good life and a job in Iran. Because of my problems, | came to Europe. | didn't want to, but there was no other option”. An
Algerian man told our researchers that he came to Europe for a specific reason. “I wanted to get away from all of the
problems in Algeria,” he said, “start something new, somewhere else, where human rights are respected.”

Though most people simply wanted to find protection in Europe, others had more specific plans. Just over two tenths told
us that they had wanted to find employment in Europe, to settle down, learn the language and integrate. A 38-year-old
married Congolese man told our researcher in France, “| wanted to work like everybody else.” A Chechen man interviewed
in Poland declared, “I wanted to legalise my stay in the European Union, to work there and to integrate with the society. |
wanted a peaceful life for my family without the fear for our safety.”

| just wanted to escape from my country. | did not have specific plans and | did not

care about the place to go. | wanted to save my life.
24-year-old Céte d’lvoirian man interviewed in Italy

Aside from an interest to work, 13% also said they had specific plans to reunite with their family in Europe or simply to
start a new life with their family. In some cases, single parents with children told of ambitions to go to an EU country to
settle down and find a partner to be with. For example, a woman with children told our researcher in Sweden, “I wanted to
stay in Sweden and maybe find a good husband who likes my two children and is taking care of them.” Another said: “To
live in Sweden with my relatives, marry a nice man and have kids.” Yet others had even more pressing reasons to be with
their family prior to encountering the Dublin Regulation, such as a 28-year-old married Eritrean man who reasoned that by
moving to Norway he might better support his family:

My plan was to learn some kind of course so that | could find work. When | then met my future wife this
became more important to me especially since she was pregnant. So | needed a job to support my family.
I had learnt about Norway from a group of friends in Malta and they had told me that the situation in
Norway is better especially in terms of getting an education.

A majority of the people we interviewed, or 83%, said that their personal plans were disrupted as a direct consequence of
the Dublin Regulation. Nearly half said that the transfer process was the most intrusive and disturbing element of the
Dublin system. “| travelled to Europe not knowing where my family was,” said an 18-year-old Afghani man interviewed in
Germany, “I landed in Austria and there | received the message that my family is in Germany. But because of the rule [the
Dublin system] | had to stay in Austria.” An Algerian man interviewed in Romania said if it were not for the transfer
process, “I could go where | wanted to”. A Nigerian man told our researcher, “I cannot leave Italy to find better conditions
because | am not allowed to travel across EU countries”. In general people see the transfer process as a waste of their
time. “I lost a lot of time in going to Germany. Really what a waste!” exclaimed an Iragi man returned to Sweden.

Two tenths of the people we interviewed added that the Dublin Regulation impeded their search for safety in Europe. “|
was in three EU countries so far and | cannot get protection”, proclaimed a 30-year-old Algerian man interviewed in
Hungary. “All of my plans that | was thinking failed, because | could not live where | planned”, lamented an Eritrean man
interviewed in Malta.

When we asked people if they had new plans for themselves, 41% said yes. Just over one quarter want to continue their
search for safety in Europe. Twenty two per cent told us that they want to continue finding employment. Interestingly, 23%
told us they had plans to go to another EU country. For example, a Cote d’'lvoirian man interviewed in Hungary said he
would wait until his Slovakian re-entry ban expires, and then he would return to Slovakia where he had a job waiting for
him. A 21-year-old Afghani man waiting for a transfer decision in Belgium told our researcher: “If | will be transferred to
Italy, | will come back [to Belgium], even ten times.”

page 47



Protection Interrupted

Smaller numbers of other people told us that they intended to keep trying to reunite with their family, or to get an education
for themselves. A small group, 7%, said they would go back to their country of origin. An Iragi man interviewed in Germany
said, “l want to go back to Iraq. Almost ten years without seeing my country is enough. And | hope and guess that by now
it is more secure there. From there | want to try to go to Sweden legally again.”

| feel safer in Afghanistan than in Italy. | would like France to help me in rebuilding
my life. | feel safe in France. If they transfer me to Italy, I'd rather go back to
Afghanistan. There, | was not hungry, | was not poor. | came to France only to feel

safe.
26-year-old Afghani man waiting for a decision to be transferred from France

Interestingly, only 30% of transferees said they have new plans for themselves, compared to 56% of returnees. In this
context it is important to understand that the vast majority of transferees we interviewed are newcomers to the Dublin
system. Fewer had previously been to the DIASP country of interview as returnees have; as pointed out at the beginning
of this report (see page 2), only 14% of transferees have previously been to the country where we interviewed them,
compared to 74% of returnees. It is probable that many of these persons have not made new plans for themselves yet
because they are only at the beginning stages of what will likely be a long ‘Dublin journey’ in Europe. They are still waiting
for a transfer decision, or waiting for a transfer to be actually carried out, so for them it remains to be seen what they will
do in the future.

6.7. Absconding

A majority of our interviewees, or 70%, said they had never absconded from the authorities. For the 30% who admitted to
doing so, just over one quarter said they had absconded because they were unsatisfied with the outcome of their case;
another 21% said they fearful of the national authorities. Smaller numbers of people said they had absconded because of
family or medical reasons.

Compared to the entire sample, transferees report to have less experience with absconding: only 25% admitted to have
done so, whereas 38% of returnees said they had absconded at one point. More transferees abscond because they are
fearful of the national authorities (and the potential decisions taken for their case), while returnees abscond more because
they are unsatisfied with the outcome of their case.

A 41l-year-old Iranian man interviewed in Hungary said, “I absconded from Greece because | wanted to join my brother in
Austria, and because the conditions in Greece were very bad.” The decision to abscond weighed very heavily on the mind
of a 23-year-old married Georgian woman we interviewed in France. “We knew it would be hard but if we are taking this
risk it is to have a better life. We are ready to take the risk and anyway, we have nowhere to go and we have no other
choice”, she said.

Everyone who admitted to having absconded and divulged their reasons for doing so were in a situation in which they felt
to have had no other choice. “I escaped from the detention centre because my application for asylum was refused twice”,
explained a young man interviewed in Malta.

It is very evident in our interviews that many are very committed to their search for safety. In these cases, a negative
decision on an asylum application, or a decision to be transferred elsewhere, did not deter these persons from their search
for safety. In every sense, the decision to abscond is very much based on a personal sense of survival. It is not about
exploiting loopholes in the system, but rather about making sure oneself is protected. A closer look at the data reveals
additional interesting details.
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The data shows that people who admitted to absconding tend to be returnees who had previously been to the DIASP
country of interview at least twice. Slightly more people who were still awaiting a transfer decision admitted to absconding
than people who had already received a transfer order and were waiting for its implementation; these persons were more
likely to have been interviewed in Hungary, Romania and Poland than in Belgium and France. The longer Dublin
procedures wear on, the more likely people are to have absconded. Four tenths of people who told us they knew nothing
about the Dublin system also admitted to absconding; and the more people claim to know about Dublin, the less likely they
would have absconded. Just over one third, or 35%, of people who did not know about the discretionary clauses also
admitted to absconding. More people abscond when they feel that the basic services provided by the country they are in
are insufficient.

“Leaving a country where | have to sleep on the street is not absconding.”
The response of a 32-year-old married Ghanaian man interviewed in Germany, when asked to explain
why he had never absconded from the authorities. Below is his ‘Dublin story’.

In 2006 | had a lot of problems and trouble in Ghana. So | went by car to Nigeria. There | stayed a little
more than two years. In this time | met my future wife and married her. But her family didn’t like me
because they had in mind another man and because | am from another country. So we went to Libya in
2009. There we stayed until the war. When the war came they forced us to leave the country by boat
across the Mediterranean Sea. | still remember the date: it was 13th May 2011. By boat we arrived to
Italy, and we were put in a camp. By December | got a job. | received €360 for working. But | couldn’t
keep it all because the ‘lord’ in the camp wanted half. | refused to give it to him. So he beat me. |
protested but was thrown out of the camp with my wife. So we had to live on the street. After some time
on the street we decided that we can’t go on living like that. That's why we went through Austria by train to
Germany where we got arrested.

The data does not reveal any relationship between absconding and detention. People who have never absconded are just
as likely to be detained as people who have. Actually, 73% of persons we interviewed in detention had never absconded.
In our sample, fewer people who had experience with absconding were detained than people who had never done so.
These findings raise very serious questions about EU member states’ use of detention and how people’s so-called ‘risk of
absconding’ is assessed.

For the most part people do not abscond from the authorities during Dublin procedures. Three quarters of transferees —
people who may be in a situation that presents a risk of absconding22 — told our researchers that they did not abscond.
Within our entire sample people provided two clear reasons for not absconding: 40% knew that it was not allowed and is
illegal; 34% said they simply had no personal motivation to take this risk. A higher percentage of returnees, 58%, said that
they did not abscond because they knew it to be against the rules of the Dublin system.

“l don’t want to live in illegality because it makes no sense”, said a 30-year-old Georgian man interviewed in Belgium. “|
thought that if | always follow the rules, then everything will be fine. | trusted the authorities and that is why | gave them all
of my documents.” When asked why they have never tried to abscond, many people responded with ‘why would I' and
‘what for’. Another said: “Escaping from a closed centre, | would not know how to do it.” A young Chechen father
interviewed in Poland explained, “I didn’t want to come into collision with the law. | am in Europe with my family. | have two
little daughters, and | am responsible for them.”

Many of the people we spoke to responded with incredulity when asked why they would not abscond. By their own
statements, most people are intent on following the rules of the system and do not want to create additional problems for
themselves. Others are responsible for their families and do not want to jeopardise their well-being. Many admitted that
they would not know where else to go nor anyone else to meet with in Europe. In other words, deciding not to abscond is
based just as much on personal survival as choosing to abscond. These difficult decisions form a part of an individual's
strategy to seek protection in Europe. As evidenced by the data, most people choose to wait and see how they fare in the

2 |nferred from the finding in our research that people are often transferred to countries where they do not want to be, and from the
correlation between people awaiting a transfer order and having likely absconded. However it is important to keep in mind that, overall,
the number of people who admitted to absconding in our sample is low. Furthermore we did not run a formal assessment of ‘absconding
risk’, but merely relied on interviewees’ responses.
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Dublin system; a minority of others, especially those who have already had negative experiences with Dublin, choose to
pursue their own means of survival.

7. Personal opinions about the Dublin system

Asylum seekers who go through the Dublin system are asked many things. When they arrived to Europe, and which
country they arrived to first; have they applied for asylum in another country; whether they already have protection
somewhere else. All of these questions are procedural, asked by EU member state authorities to ascertain which country
is responsible for assessing an asylum seeker’'s application. But hardly ever are asylum seekers asked about their
personal opinions of the Dublin system. Thus we asked interviewees a series of simple questions: what they think about
Dublin, and why they feel that way; would there be anything they wished they had known before coming to Europe; if they
had advice for other asylum seekers and migrants coming to Europe. Though the answers to these questions are entirely
subjective they are no less important than any other question. If we are to have a system that is truly based on the
principles of human dignity, then such questions are among the most important.

The vast majority of our interviewees, 84%, feel that the Dublin Regulation is unfair and unjust. Within this group, 44% feel
this way because the Dublin system restricts people’s EU asylum country of choice. The rest feel antagonistic towards
Dublin for a variety of different reasons: because of its use of detention, or because of the long duration of procedures and
the impact on one’s family. Only 8% feel that as the Dublin Regulation is a law it should be accepted.

People feel this way regardless if they are transferees or returnees, despite whichever legal status they have or at which
stage they are in Dublin procedures. People are upset about the Dublin system in every country where we interviewed
them. However people interviewed in Hungary, Italy, Malta and Romania and more likely to feel Dublin is ‘unfair’ or ‘unjust’
than people interviewed in Belgium and Germany.

Many of the people we interviewed have difficulty accepting the core logic of the Dublin system and its method for
distributing asylum seekers in Europe. “The Dublin procedure is not fair for the foreigners seeking protection in EU”,
argued a Georgian man we interviewed in Poland, “I don't understand why | couldn’'t wait for asylum in Italy where my
mother lives. | consider that the EU should allow foreigners to choose the country where they want to stay.” A 19-year-old
Afghani man interviewed in Germany sums up the opinions of so many others. “The Dublin Regulation is difficult to
understand and dangerous for refugees like me. The regulation is not good for us. Its procedure disturbs our plans to live
a normal life in peace and safety. Instead of working | find myself in camps or in detention. Through Dublin | feel and I'm
criminalised. But | haven’t done anything.”

A 26-year-old Somali man who had been returned to Italy could barely hold back his frustration when responding to our
question:

It's very negative for migrants’ life. It has destroyed my hopes and my life because when | was in Sweden

my life was easier than in Italy. | had friends and | could also find a job thanks to one a friend. But because
of the Dublin Regulation | had to go back in Italy and renounce everything.
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A 35-year-old Iranian man told our researchers in Germany, “The Dublin Regulation is an advantage for the government
and the countries, but it is detrimental for refugees.” Another man we interviewed in Malta proposed a very specific way to
adjust the Dublin system so that it better favours refugees:

When you arrive in one European state and you abide by the Dublin Regulation, the country should fulfil
your rights and necessities. Otherwise after two years they should erase your fingerprints and allow
movement.

We also asked people to tell us if they had any advice for other migrants. A minority, or 28%, said they had no advice to
give. Nearly one quarter advises migrants to carefully choose the EU country they arrive to. For example, many people
advise others not to arrive to a particular country first, such as Italy. They tell prospective migrants to research beforehand
which EU country they would like to go and to travel their directly. Sadly, several people advise would-be migrants to not
even come to Europe in the first place. They warn migrants that Europe is not an easy place to find work, and that the
conditions in many countries are poor. However, if someone has a particular reason to flee, if their life is in danger, then
even these persons admit that they should still try to come to Europe.

This law has to be more flexible and it should consider the individual
situations, to decide case-by-case ... If people arrive to one country it is to

have a better life.
23-year-old Georgian man interviewed in France

Nearly 40% of persons we spoke to said they wished they had learnt more about the Dublin Regulation prior to their arrival
in Europe. Having information about the “basic asylum laws of Europe”, as one person said, maybe would not have altered
his decision to come but would have left him better prepared for his quest to seek protection. One sixth of people said they
wished they had previously known about the hardships that they have since come to experience in the EU. “l wish | had
known about detention”, explained an Eritrean man we interviewed in Malta, “Although the situation is very hard in Eritrea
so maybe | would have left anyway. But | still did not expect it.”

Throughout their interviews people listed the range of problems they are faced with in the Dublin system. Three problems
stand out in particular: the use of detention, the inability to work and have access to decent housing, and the lack of
stability caused by the Dublin system as a whole. The blow to people’s stability is a problem articulated by nearly everyone
we spoke to, though other problems were mentioned as well. Transferees are particularly fearful of being transferred to
their first EU country of entry. Returnees are deeply concerned about being separated from their family.

We ended every interview by asking people to finish this sentence: the best solution for me would be to ... Three tenths
said it would be to stay in the country where they currently were, 24% said it would be to get a refugee or legal status.
Another 18% expressed that they would simply like to have a normal life, and 19% just wanted to be free. Several more
examples of how they completed this sentence can be read in the below.

% “To get out of here so that | can live my life. No matter where.” 22-year-old Libyan man interviewed in
Belgium

< “To get documents, go to school, learn Italian and study Economic business in the University.” 27-year-
old Nigerian man interviewed in Italy

% “To be in freedom.” 26-year-old Indian man interviewed in Romania

< “Stay in Sweden, get a job and earn some money, and maybe find a new husband.” 27-year-old Somali
woman interviewed in Sweden

% “To live without fear and board a plane without anxiety.” 35-year-old Iranian man interviewed in Germany
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< “To be able to stay here in Germany with my wife. That she can give birth to our child here and we
can live here a normal life.” 32-year-old Ghanaian man interviewed in Germany

< “To receive a chance to have a life in Europe. To integrate with the society, find a job, a place to live. |
pray for this every day.” 27-year-old Chechen man interviewed in Poland

< “l would like to go to school and continue my studies.” 19-year-old Guinean woman interviewed in Belgium

< “l want to live like the others and find my place in the society, that they give me a chance to live. They
destroyed me already in Africa.” 33-year-old Congolese woman interviewed in Belgium

8. Research conclusions

8.1. Information is key factor for fundamental righ ts

One of the most concerning themes to emerge from our research is that most people are not well informed about Dublin
procedures. It is a complex and multi-faceted system in which people typically understand only one aspect: that they must
be transferred to the ‘responsible’ EU member state. This is the part of the Dublin system that asylum seekers and other
migrants most frequently encounter. That only 20% of the persons we interviewed could express an advanced
understanding of Dublin is indicative of a system that is difficult for many to grasp. The inability to seek asylum in a country
of one’s own choosing is a conceptual barrier to which many have difficulty accepting.

Ironically, it seems that people can better comprehend the Dublin system if they undertake multiple journeys throughout
Europe. Within our sample, 29% of persons who had previously been to the DIASP country of interview also claim to have
advanced knowledge of Dublin, which we defined as knowing two or more aspects about it. These two variables — having
previously been to the interview country and having an advanced understanding — are strongly related to each other. It is
as if asylum seekers and migrants learn best about the Dublin system by practice. But clearly this is not a sustainable way
for individuals to learn about the Dublin system since it was established to halt secondary asylum movements in the first
place.

One of the most negative implications of being poorly informed about the Dublin Regulation is that a person’s ability to
access their fundamental rights becomes severely limited. In our sample, 47% of persons were not informed on how to
appeal a transfer and 64% were not informed about the discretionary clauses. Thus quite a sizable number of people did
not know how to access an effective remedy, a fundamental right enshrined in Article 47 of the EU Charter of
Fundamental Rights and Article 13 of the European Convention on Human Rights. The consequence is that these persons
were not aware of the two aspects in the Dublin system — appeals and the discretionary clauses — that may have positively
impacted their cases; at the least, they might have had an opportunity to express their wishes and personal choices. And
as in every other situation, knowledge is indeed power: we found strong correlations between being informed about
appeals and/or the discretionary clauses, and actually taking action on them. The alarming conclusion is that so many
people are unable to enforce their right to challenge a Dublin decision simply because they are uninformed about it.

The manner in which people are informed is just as important. Language is a key means for people to understand
information that is given to them. Among our interviewees who claimed to speak multiple languages, 24% said were well
or fully informed about Dublin procedures, compared to 11% of people who could not speak more than one language.
Knowing multiple languages is correlated with being well informed about the Dublin system. Interviewees who told us that
they understood the information they received said it was because the information was given to them in the right language.

Aside from providing information in an understandable language, our data show that it is important for people to receive
multiple explanations that are thorough and presented orally and in writing. Our findings show that a person is more likely
to understand Dublin procedures, as well as the appeals process and the discretionary clauses, if they are given both
written documentation and repeated verbal explanations. The inherent complexity of the Dublin system attracts a range of
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explanations from people who are experts, such as lawyers and NGOs, to people who know about it through experience
and by word-of-mouth, such as other migrants. A person in a Dublin procedure is thus likely to receive input from many
different sources and they may not know what information is accurate. This is why it is important for official sources, such
as governments, to ensure a consistent flow of information that is clear, understandable and presented in regularly in a
variety of formats.

8.2. Access to lawyers and legal assistance is impo  rtant

From our data we see people who express having advanced knowledge of the Dublin system are more likely to have
received information from a lawyer than from an NGO or the administrative authorities. Lawyers do well to inform people
about the technical aspects of the Dublin Regulation, such as appealing a transfer or understanding the discretionary
clauses. Indeed, people who are in contact with and informed by a lawyer — whether or not they are detained — are much
more likely to actually challenge a transfer or demand that the discretionary clauses be applied in their case, than people
who are not in touch with a lawyer: 85% of people who have met with a lawyer have tried appealing their transfer. Also,
returnees who have met with a lawyer are more likely to be well informed about their asylum case than returnees who
have not. Therefore it seems critically important that lawyers play an important role with safeguarding the fundamental
rights of people in the Dublin system, especially when it comes to actually challenging Dublin decisions before a court or
an administrative body, and being informed about Dublin and asylum procedures.

8.3. ‘Protection’ also means decent reception condi  tions

People assess their safety not only in terms of their ability to apply for asylum, but also on the quality of reception
conditions in a particular country. Access to basic services such as housing, public transportation assistance, food and
clothing, medical care, welfare support and other assistance that helps people with their daily needs are perceived as
highly important by nearly everyone we interviewed.

Poor reception conditions are a major factor for people’s negative attitudes towards the Dublin system in general. Half of
the people who felt that the Dublin system is ‘unfair and unjust’ also said they were not provided with basic services in the
country where we interviewed them. Negative attitudes about the Dublin Regulation are correlated with a perceived lack of
social services. Moreover, 62% of people who expressed having a special connection to the country where we interviewed
them also felt positively about the basic services that were being provided to them. Therefore the existence of basic
services is not only related with negative attitudes about the Dublin system, but also with how positively one feels about a
particular EU country.

How one feels about the quality of basic services and reception conditions in an EU country goes beyond one’s subjective
viewpoint. These opinions especially affect how one interacts with the Dublin system. A majority of people who admitted to
having absconded from the authorities at one point, or 68%, also felt very negatively about the quality of basic services in
the countries where we interviewed them. By comparison, 58% of people who have never absconded felt more positively
about the level of basic services where they were. Whether one has absconded is significantly correlated with one’s
perception of how good basic services are. The same correlation exists, albeit a weaker one, between absconding and
one’s perception of the quality of medical services.

Our interviewees’ opinions about the Dublin system is largely based on how well reception conditions of a particular EU
country uphold their sense of dignity. Homelessness or inadequate housing and a lack of basic services run counter to
people’s sense of dignity. And the concept of dignity is important because it is equated with protection. People feel better
protected not only when they can access an asylum procedure, but especially when they can have access to decent
housing, assistance with their daily lives, opportunities to engage in educational activities and to work in the formal labour
market, for example. People who are in countries with poor receptions may likely decide that, despite the risk, they will
pursue their search for safety in another country. Thus reception conditions are not a trivial part of the Dublin Regulation —
reception conditions are rather the fulcrum for the entire system and how well or not it functions.

8.4. Detention is still a very negative measure

From our interviews it is clear that detention is one of the most negative measures of the Dublin system. From the point of
view of the asylum seeker or migrant, detention achieves no other purpose than to increase people’s frustration.
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Though detention and the Dublin Regulation often go hand-in-hand, it is important to emphasise that a sizable number of
our interviewees were not in detention: 60% of the entire sample and 55% of transferees specifically. And as we have
already noted, transferees especially are more likely to find themselves in detention than returnees (see page 42). That
such a sizable number of transferees were not detained begs two important questions: why are some people detained and
others not? If not everyone is detained, then is it necessary to detain anyone in the Dublin system in the first place? From
the data we see that people are detained for very unclear reasons.

The variance in the number of people who are detained seems to have more to do with incidental EU member state
practices than with any systematic needs or risk assessment of an individual's case. None of the people we interviewed in
France were detained, which broadly reflects that country’s general practice of not automatically detaining asylum
seekers. The same can be said for Sweden, where asylum seekers are permitted to live in their own accommodation or
that which is paid by the state. Conversely, although Dublin asylum seekers in Belgium are not automatically detained
under law, in practice many usually are. Aside from member state practices, the varying number of detainees in our
sample also has much to do with how we collected interviews. For example, Malta automatically detains asylum seekers
and irregular migrants, but the persons we interviewed there were all returnees who have already experienced lengthy
periods of detention, and Dublin returnees to Malta are not usually detained. Our interview sample in Italy also mostly
consisted of returnees, who are not usually detained in ltaly; and even Dublin transferees in Italy are not frequently
detained.

Aside from reasons owing to the way we arranged our sample and incidental member state practices, the fact remains that
detention in the Dublin system is used rather inconsistently. It appears that whether a person is detained or not is based
more on indeterminate circumstances than on any systematic assessment of a person’s risk of absconding, vulnerability,
needs, family situation or any other variable that would objectively determine whether detention is necessary or not.

The consequences of the arbitrary use of detention are startling. Detainees are poorly informed about Dublin procedures,
and they are less likely to actually appeal a Dublin decision than non-detained persons are. The latter has much to do with
the restrictive nature of detention: detainees have less access to lawyers, and our data confirms that people more likely to
appeal a Dublin decision if they are aided by a lawyer. The non-detainees in our sample reported much greater access to
lawyers, and as a result more of them have attempted to appeal their Dublin decisions than people in detention. Moreover,
the closed nature of a detention centre means that detainees learn about the discretionary clauses much later than non-
detained persons, which reduces their ability to challenge the reasons for their detention as well as which Dublin decision
befalls them.

Though these details appear to be small, in reality they show that detention places people at a stark disadvantage when it
comes to the realisation of their fundamental rights. The gravity of this consequence is compounded by the finding that the
negative effects of being detained — high levels of stress, symptoms associated with anxiety and depression — remain all
too common. And these negative effects are in line with research we did in 2010, which shows that Dublin detainees are at
higher risk of becoming vulnerable to harm than non-Dublin detainees are.”® Taking all of these elements together, it is
difficult to reach any other conclusion than that detention in the Dublin system erodes people’s access to fundamental
rights at too great a cost to their human dignity.

8.5. Personal choice as a measure of dignity

The Dublin Regulation in its current form is devoid of any element of personal choice. Asylum seekers and other migrants
are told where to go based not on what they individually feel is best, but rather on elements that have little to do with what
a person wants for him or herself in terms of protection and safety. But personal choice matters. A procedure that
systematically removes personal choice from the calculus of asylum protection cannot be sustainable for very long.

The search for protection is a truly personal endeavour. Ultimately wherever a person decides to seek protection is just as
unique and subjective as one’s reasons for fleeing. This is strongly reflected in our dataset. People choose to travel to a
particular EU country based on a variety of factors. One person may want to stay in a country because a family member is

% JRS Europe (2010). Becoming Vulnerable in Detention
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also there; another person may choose a country because he or she feels there are good opportunities for employment.
And yet other people decide to apply for protection in an EU country based on what other asylum seekers have told them.

Despite these many differences it is still possible to broadly stratify people’s reasons for choosing a particular EU country
to be in. First and foremost is how well a person feels he or she would be protected. From the data it is clear that one of
the most disruptive aspects of the Dublin system is that it prevents people from choosing where they can apply for asylum.
For many of the people we interviewed, their ‘first EU country of entry’ was not where they intended to go, but rather a
stepping stone to help them get to another country where they really wanted to be. Thus while the Dublin system strives to
systematically assign asylum seekers to particular EU member states, from the point of view of the asylum seeker their
‘country of first entry’ has much more to do with happenstance than with a systematic or well thought choice. The intended
choice people make is usually the second or third EU country they arrive to, which is evident in the data because
transferees are more likely to express a special connection to the country they are in than returnees.

People decide on an EU country to go based also on where they think they can ensure a livelihood for themselves and
protect their well-being. Since asylum seekers in the EU generally cannot work, despite their eagerness to do so, they only
way to sustain a livelihood is to be in an EU member state with decent reception conditions. This includes access to
appropriate housing, medical care and basic services that assist with day-to-day needs. Many of our interviewees learned
the hard way which EU countries have poor reception conditions: by having been transferred a few times they come to
learn by practice. Yet others know this by what people tell them. Aside from reception conditions, people are keen to
maintain their livelihood by being close to family, which is another reason why a person might choose a particular EU
country to be in. Being in a country where one knows the language helps, too.

At the root of people’s choices of where they want to seek protection is their desire to safeguard their dignity. It is a
fundamental right conserved in Article 1 of the EU Charter of Fundamental Rights, which states, “Human dignity is
inviolable. It must be respected and protected.” People often manifest their sense of dignity through their freedom to
choose: in this case, ‘choice’ is about where to people can protect themselves and their loved ones, where to live and how
to maintain a livelihood. Against this standard, the Dublin Regulation continues to perform poorly because it suppresses
nearly every element of individual choice.

8.6. A disruptive system

The biggest effect of the Dublin system is the way that it severely disrupts people’s lives. Asylum seekers and others who
are seeking protection come to Europe with a definitive plan that is more often than not scattered to pieces because they
are transferred to other EU countries not of their choosing. If every EU country had the same asylum and reception
system, then this might not be a problem. But this clearly is not the case. Knowing that asylum and reception conditions
differ throughout the EU and having analysed the data obtained for this study, we see that an important question begs to
be asked: does the Dublin Regulation meaningfully contribute to people’s fundamental right to seek protection, or does it
just needlessly disrupt people’s lives?

Many NGOs in the asylum sector in Europe have already expressed their agreement to the latter point. After analysing
257 individual interviews done in nine countries, we too cannot arrive to any other conclusion. Just as detention is harmful
for nearly everyone who experiences, so too is the Dublin Regulation for nearly any asylum seeker or third country
national who comes into contact with. So long as asylum and reception conditions differ between EU countries, it is difficult
to see how the Dublin Regulation can do anything else other than to severely frustrate people’s intentions to obtain
protection in Europe.

The disruptive element of the Dublin system is evident in nearly every individual situation we examined through our
interviews. There is no evidence that the Dublin Regulation makes it any easier, safer or more reliable for a person to
access an asylum procedure somewhere in Europe. From the perspective of the asylum seeker, the regulation is an
obstacle to their protection. It is an obstacle to integration: people that spend much of their time moving around Europe in
search of genuine protection become excluded from our communities. It also takes them away from the EU country where
they want to be, it splits families apart and it forces asylum seekers to eventually apply for protection in countries with
inadequate asylum procedures and reception conditions. The latter point is not a direct intention of the regulation but a
practical consequence of its application, as the ‘first EU country of entry’ for most of the people we interviewed is one that
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is located at the EU periphery and where conditions are poor for asylum seekers. Neither is it an intention of the regulation
to punish asylum seekers, but indeed this is how they experience it.

Aside from the difficulties posed by the regulation for asylum seekers, are those posed for EU member states. Dublin
transfers are resource-intensive, and bring governments no closer towards fulfilling the original intentions of the system.
Despite the regulation’s intention to harmonise how EU member states share responsibility for assessing asylum seekers’
applications, the actual consequence is that ‘Dublin practices’ have come to highly differ from one member state to the
next. Some governments maintain practices that are reasonably efficient, while others do not. This has created an uneven
terrain which has costly implications for the Dublin system as a whole. Court judgements that prohibit transfers of asylum
seekers in particular cases — such as transfers to Greece based on the M.S.S. ruling, or transfers to countries with
deficient reception conditions — lead to blockages in the system that force governments to expend resources even if Dublin
transfers are not possible. Moreover, governments expend resources on detention and countering legal challenges
brought forth by lawyers.

Alongside our conclusion that member state Dublin practices ineffectively people’s protection needs, from our interviews
with asylum seekers and other migrants we can also infer that the expenditure of state resources on the Dublin system
appears to bring little or no added value to the Common European Asylum System. People are not accessing asylum
procedures any more easily or effectively; research by others have even shown that most transfer decisions are not
carried out.** If such a malfunctioning policy were to exist in any other sector, it would surely be scrapped.

Further evidence that the Dublin system needlessly disrupts lives can be found at the core of its very existence: in spite of
the regulation’s primary intention to prevent secondary asylum movements, people still move around Europe to an
alarming degree. Asylum seekers and other migrants are still in orbit. On average, people in our sample had already made
three to four trips between EU countries prior to our interview with them. The rigidity of the Dublin system, and its fixation
on the ‘first EU country of entry’ as being responsible for examining a person’s asylum claim, appears to motivate people
to continually search for protection around Europe rather than to stay in one place. People circumvent the system to better
protect themselves because they perceive the system to not protect them enough. Poor reception conditions in particular
EU countries, which force people into homelessness and destitution, are a major reason for people’s secondary or tertiary
movements. But it also has to do with the desire to reunite with one’s family, or to submit an asylum application in a
country where one shares the language, or in a country where someone can feel confident that they will be appropriately
sheltered and have their basic needs looked after. However, circumventing the Dublin system comes with a high degree of
personal risk: interception by the authorities, detention and transfer to another member state, separation from family and
so forth. That so many people feel they must take this great personal risk to protect themselves is perhaps the biggest
indictment of the Dublin Regulation as a system that needlessly disrupts people’s lives and interrupts their search for
protection.

2 ECRE, Forum réfugiés-Cosi (2012). Dublin Il Regulation: Lives on Hold, pg. 12
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Summary of EU member state

practices

* Provision of information

 Linguistic assistance

» Legal assistance, access and quality

» Level of transparency of Dublin procedures
» Use of the discretionary clauses

» Use of appeals and judicial remedies

« Reception conditions

e Asylum procedures

« Detention

* Implementation of Dublin decisions
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Each DIASP partner researched the ‘Dublin practices’ used by their EU country’s government. This was done to better
understand the context within which asylum seekers and other migrants answered our questions, and to balance the
subjectivity of their responses with the objectivity that comes with identifying procedure and practices as they are
implemented by EU governments. This chapter contains a summary of such practices; for more information on what a
particular country does please refer to the respective country report. At the end of each sub-section we highlight particular
practices that we find to be good or bad, based on the extent to which they respect people’s fundamental rights.

I. Provision of information
a. How information is given to asylum seekers

b. The type of information given
c. Frequency of the information provided

In Sweden, information is given to all asylum seekers as they apply for asylum and when they are interviewed. However
the authorities do not take measures to ensure that the information is understood. As the individual applies for asylum, the
authorities provided written information in 12 languages; if the person does not understand any of these languages, then
an interpreter is provided. Information is given at all stages of the process. If the authorities deem that an asylum seeker
has come from another EU member state, then a second set of information is given both in written and oral form, in a
language the person understands. Information regarding the Dublin decision is given in Swedish, but translated for the
asylum seeker. Information is provided throughout the person’s Dublin procedure.

Asylum seekers in France can be provided with information during regular appointments scheduled with the local
prefecture, which take place about every 15 days, though this varies among prefectures. A leaflet is provided that includes
information about the asylum application but very limited information on Dublin procedures. Though through regular
appointments with the prefecture, the asylum seeker may learn how his Dublin procedure is progressing. The level of
completeness of the information provided varies from one prefecture to another. In Lyon, for example, the leaflet is
available in five different languages; in Paris, asylum seekers receive information about the Dublin transfer decision only
by post. By means of the Dublin ‘notice’ document, the French prefecture informs applicants about what a ‘take charge’ or
‘take back’ procedure has been initiated. But asylum seekers are not necessarily informed about when the request to the
responsible EU country was made, and nor the date of that country’s response; sometimes even the information about the
name of the country of transfer is missing.

When a person registers his asylum application in Belgium , he receives an information brochure available in 23
languages. At this first stage only written information is given. At a later point, the asylum seeker receives a more detailed
oral explanation during his ‘Dublin interview’ with the Examination Unit at the Alien’s Office. The applicant does not receive
a transcript of the interview, but his lawyer will have access to it upon request. The applicant is informed via oral and
written means about any decision that is made. If the applicant is to be transferred to another EU state, then he will be
informed of the possibility to return voluntarily, and the risk of detention should he not voluntarily cooperate. Information is
provided on three occasions: during registration at the Alien’s Office, during the ‘Dublin interview' and when a final
decision is made.

Asylum seekers in Hungary receive leaflets at the police station and at the Office of Immigration and Nationality (OIN)
prior to his first interview. The police leaflet informs the applicant on his rights and obligations as a foreigner, but does not
contain information on the asylum procedure. The OIN leaflet provides information about asylum and Dublin procedures in
his own language or one he can understand. The written decision suspending the admissibility procedure and opening the
Dublin procedure is explained orally to the asylum seeker in a suitable language. The procedure is the same for informing
the applicant of his transfer, including the time limit for carrying out the transfer. The applicant is notified of the exact day
and time of the transfer just a few days before it is carried out. Information is provided at three points: at the police station,
during the OIN interview and when opening and final decisions are taken.

Information on Dublin procedures is not systematically provided to applicants in Italy. The Dublin Unit is not accessible to
asylum seekers and the local competent authorities, the Questura, is not prepared to give asylum seekers complete and
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clear information. There is no legal obligation to inform asylum seekers of transfer decisions. Instead, local civil society
groups play an important role mediating between asylum seekers, the police and the Dublin Unit.

In Poland , asylum applicants receive oral and written information by border guard officers and employees of the reception
centres in which they live. This information typically concerns the applicant’s rights and obligations, as well as general
information about Dublin procedures. Two information forms containing more detailed information about Dublin and
EURODAC are provided in a language the applicant can understand. Dublin asylum seekers in detention are also
informed in the same way, with additional information concerning the rules of the detention centre. It is possible for asylum
seekers to contact by letter or telephone the Office for Foreigners or the headquarters of the border guard service. Asylum
seekers are provided with information on their Dublin procedure throughout their stay in Poland.

In Germany, the Federal Asylum Agency (Bundesamt fiir Migration und Fliichtlinge, or BAMF) is supposed to inform
applicants about the initiation of the Dublin procedure and some of the applicable deadlines, but not necessarily about its
steps and possible legal remedies. Should the person apply for asylum in Germany, the BAMF will then hand him a leaflet
with information on core aspects of the Dublin procedure. This form is not always available in a language the applicant can
understand, and it contains only limited information on the Dublin responsibility criteria, leaving out any information on the
humanitarian clause (art. 15) of the regulation.

The Romanian authorities inform people in Dublin procedures that their personal data may be exchanged with other
member states, and that their fingerprints are stored in the EURODAC database. This information is provided in multiple
languages. Detailed information about Dublin procedures is provided by oral and/or written documentation.

Upon arrival in Malta, the immigration authorities provide detained Dublin asylum seekers with a leaflet entitled — “Your
entitlements, responsibilities and obligations while in detention”— which makes reference to the possibility that the asylum
application will be processed in another Member State upon the fulfilling of certain criteria.?® This leaflet is however only
available in English, Arabic and French. Subsequently, members of the Office of the Refugee Commissioner (RefCom)
approach detained asylum seekers to provide information about the asylum procedure in Malta and on the rights and
obligations of asylum seekers within the asylum procedure. This information is provided with the help of cultural mediators
and through audio-visual and written material available in eleven languages. RefCom staff is available to answer
questions. At this point, people who express a desire to apply fill in a ‘Dublin Questionnare’ where they are asked about
the presence of family in other EU countries.

¢ In Belgium, asylum seekers receive information abou t Dublin and are able to fully express
their story in a ‘Dublin interview’ with the Examin ation Unit of the Alien’s Office.

DIASP research basis: Dublin asylum seekers rarely get the chance to explain their stories and
journeys in a free-form manner. By doing so, applicants can express particular needs and
vulnerabilities that may go unidentified in official assessments, and which can aid the authorities in
deciding whether the discretionary clauses apply or not. The ability to fully express oneself is a
critical element of personal choice and dignity, which when granted may leave applicants better
assured that they have been listened to and that the procedure is fair.

e Written and oral information is provided in several languages to ensure that the asylum
seeker can understand procedures in a language he o r she understands, as done in
Sweden, Belgium, France, Poland and Hungary.

GOOD

PRACTICES
DIASP research basis: People are more likely to understand the information provided to them if it

is given in a language they understand.
¢ In Malta, information on the asylum procedure from the Office of the Refugee

Commissioner is given with the help of cultural med iators and through audio-visual and
written material.

DIASP research basis: Our findings show that people tend to understand information when it is
given to them in multiple formats, i.e. thorough oral explanations, detailed written documentation,
multiple languages. As the Dublin system can be difficult to understand, especially for people who
are traumatised from long and dangerous journeys, it is a good practice to present information in a
variety of formats and in a way that accounts for cultural differences.

% Available at: http://www.cpt.coe.int/documents/mlt/2007-38-inf-eng.htm
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e Asylum seekers in Italy encounter great difficulty in getting information about their Dublin
case from the authorities. There are no opportuniti es for the applicant to take direct contact
BAD with the Dublin Unit, as there is no legal obligati  on for the authorities to do so.
PRACTICES DIASP research basis: 30% of people who are given information by the authorities also feel that
they are informed about Dublin procedures, compared with 17% of people who were not given
information by the authorities. Receiving information from the national authorities is significantly
related to one’s feeling of being informed.

Il. Linguistic assistance
a. Availability of interpreters and translation ser vices

b. Stages in which linguistic services are provided , and in which languages
c. Types of documents and procedures that are inter  preted and/or translated

At all stages of the Dublin procedure in Sweden, information is provided to the asylum seeker in a language he can
understand. Interpreters can be present in person during an applicant's meetings with the authorities, or via telephone.
Decisions are given in Swedish but are translated. General information that is already translated into 12 languages can be
explained by an interpreter should the asylum seeker not understand any of the available languages. Documents that the
asylum seeker provides are translated into Swedish. All costs related to interpretation are borne by the Dublin Unit.

The level of linguistic assistance offered in France varies from one prefecture to another. Interpreters are sporadically
available; in many cases migrants assist each other. Interviews with the authorities are often conducted in French, and the
questionnaire on which the interview is based is only translated into English and responses must be written in French. In
Lyon, the Dublin ‘notice’ is translated into most of the languages usually spoken by migrants and asylum seekers in that
prefecture, or in a language they can understand, typically in English. Transfer decisions are not always translated but
they must be interpreted by the prefecture in person or by telephone.

The Belgian authorities provide written information in 23 languages. Official written decisions, however, are given only in
French or Dutch. Interpreters are routinely provided and paid for by the state. They are assigned taking into account the
particular sensitivities pertaining to the asylum seeker, e.g. sex, ethnicity and so on. Interpreters have an independent
status and are at the disposal of the Alien’s Office. Asylum seekers have access to them upon first registration and at the
‘Dublin interview’, and on other occasions if possible. Interpreters are not always available during the pronouncement of
the decision. The interpreter provides on-the-spot oral translation of key documents provided by the asylum seeker, e.g.
identity papers, travel and medical documentation, and can provide a written translation after the interview is completed.

In Hungary, the asylum seeker has a right to an interpreter for the entire asylum procedure, provided by the OIN. An
applicant can choose the sex of the interpreter and request to change for serious reasons. The initial information leaflet is
provided in the applicant’s mother tongue or in a language he can understand. All decisions are made in Hungarian, with
asylum seekers receiving an orally translated summary by an interpreter; sometimes this is done over the internet.

The ltalian authorities only translate the transfer order, and into English. In the Questura of Rome, official interpreters are
available to translate a decision.

The Office for Foreigners in Poland provides interpreters when required during the asylum and Dublin procedure. When
an applicant is detained it is the Border Guard who provides interpreters. An interpreter is present during the filing of the
asylum application and during all other interviews. All information used during these proceedings is translated, including
any medical documentation provided by the applicant. Interpreters may also be used during the reception of Dublin
returnees. Initial information leaflets are available in 21 languages and translated to others if necessary. Regarding Dublin
decisions, only the legal basis used and available judicial remedies are translated into an understandable language, and
not the motivation for the decision.
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Asylum seekers in Romania have a right to an interpreter in principle, but in practice they are used only during the
preliminary interview and status determination interview. If an asylum procedure is suspended because of a Dublin
procedure, there are no interpreters to communicate this to asylum seekers. Documents that an asylum seeker provides to
the authorities must be translated into Romanian at her own cost.

Interpreters are provided throughout the Dublin process in the United Kingdom . The UK Border Agency (UKBA) employs
freelance interpreters who must have particular qualifications and certifications.

A leaflet given by the Maltese immigration authorities which references Dublin procedures is available only in English,
Arabic and French. This information makes reference to the fact that the asylum seeker might be transferred to another
Member State, with no description of the procedure to be followed. The written information provided by the Office of the
Refugee Commissioner is available in eleven languages, yet this information focuses on the asylum procedure and not on
Dublin procedures. During the interview with the Immigration Police, another detainee or fellow migrant might be asked to
accompany the asylum seeker to provide interpretation services. Documentation provided by asylum seekers are not
translated but are sent directly to the potentially responsible member states.

¢ Interpreters are made available by the state as muc  h as possible throughout the Dublin
procedure, as in Belgium, Sweden and Poland.

e Written and oral information is provided in several languages to ensure that the asylum
GOOD seeker can understand procedures in a language he o r she understands, as done in
Sweden, Belgium, France, Poland and Hungary.
PRACTICES

DIASP research basis: 26% of interviewees who can speak multiple languages also felt well or
fully informed about Dublin procedures, compared with 11% of those who did not admit to being
multi-lingual. Of interviewees who claim to understand the information given to them by the state
authorities, 65% said it was due to it being in the right language. Comprehension of information is
significantly linked with language.

e According to our partner, the quality of the interp retation in Sweden varies too greatly. Not
all interpreters are approved by an official body. Migrants complain that sometimes the
interpreter does not understand their language. Simi larly, many interpreters in Hungary are

BAD not qualified to translate administrative asylum pr ocedures.

PRACTICES Information, documentation and proceedings related to Dublin are not interpreted into
languages most migrants can understand, as in ltaly ~ , Malta, France and Romania, or not
during crucial points in the process such as when d ecisions are made, as in Belgium; in
Malta, other migrants are used for interpretation s ervices.

lll. Legal assistance, access and quality
a. Access to lawyers and legal assistance providers  , and who assumes associated costs

b. Stages during which lawyers can be present durin g the Dublin process
c. Level of competency in Dublin procedures of stat e-provided lawyers

No legal assistance is provided for asylum seekers in the Dublin procedure in Sweden. The migration court of appeal
considers the Dublin procedure to be only a formal, and not a substantive, process, and as such does not require legal
assistance. There are some exceptions: up until 2011 legal assistance was provided for special cases of vulnerability in
detention, and new guidelines permit it for minors and for other persons in detention for more than three days. The costs
of legal assistance for these exceptional cases are borne by the Swedish Migration Board (Migrationsverket). A lawyer
may be present during the asylum seeker’s interview with the migration authorities, and can assist him with challenging a
decision, but this must be paid by the asylum seeker. In the rare instances when legal assistance is provided and paid for
by the Migration Board, it is done by competent lawyers experienced in migration and Dublin procedures.
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In France, people with a low income can apply for a state-paid ‘jurisdictional allowance’ that covers the costs of legal
assistance. But access to this allowance is more difficult for asylum seekers who fall under the Dublin Regulation, because
of their particular administrative status — non-admitted to residence. However, this allowance can usually be granted in the
case of emergency ‘urgent’ legal procedures (référé). Lawyers that assist asylum seekers are usually specialised in
foreigner’s rights and sometimes on the Dublin Regulation.

Any asylum seeker in Belgium has the right to be assisted by a lawyer designated by, and paid for, by the state (a pro
deo lawyer) through the local Office for Legal Assistance (Bureau d’Aide Juridique, BAJ; Bureau voor Juridische Bijstand,
BJB). The asylum seeker can also directly contact a lawyer who then asks the BAJ to designate himself as a pro deo
lawyer. Lawyers cannot be present during the ‘Dublin interview’, but at a later point he would have access to the official
file. The pro deo lawyers designated by the BAJ/BJB are not always specialised in foreigner’s law.

Asylum seekers in Hungary are automatically eligible for free legal aid unless it is proven that they have enough financial
resources to obtain such aid." The HHC has ensured professional legal assistance and representation of asylum seekers
for more than 15 years. The UNHCR Regional Representation for Central Europe is funding this work in 2013. Since
February 2013, the Judicial Affairs Service of the Ministry of Public Administration and Justice is also providing legal
assistance and representation of asylum seekers, funded mainly by the European Refugee Fund National Actions
Scheme. The lawyers working under this scheme received two days training. Since this is a very recent development, the
HHC cannot yet judge the quality of their work.

In Italy, the asylum seeker has the right to free legal assistance paid for by the state, but it is up to the applicant to find his
own lawyer. Civil society organisations assist the applicant in this search. When a lawyer is found and assigned to an
asylum seeker, he can assist the applicant during court proceedings and in meetings with the authorities. Lawyers
suggested by NGOs and other associations are usually competent in the Dublin Regulation and in asylum and immigration
law.

Poland does not have a state-sponsored system of free legal assistance for asylum seekers. This service is provided by
NGOs. Nonetheless, during court proceedings — including the judicial review before the Regional Administrative Court —
asylum seekers may apply for a free state-appointed lawyer to represent them. Rarely are these lawyers adequately
specialised in asylum and immigration law. Otherwise, NGO lawyers may be present during the applicant’'s meetings with
the authorities.

Germany does not have a system of state-sponsored lawyers, so Dublin asylum seekers must rely on private lawyers.
Public legal aid is available but difficult to obtain due to low compensation rates which deter specialised lawyers, and the
requirement that lawyers first prove the case has a prospect of success, which courts frequently deny.

In Romania lawyers can assist asylum seekers but at their own expense. Before a judicial court access to a lawyer can be
requested from the court itself, and these costs are borne by the Ministry of Justice. Many NGOs provided legal assistance
with support from EU funding. A lawyer can be present when the authorities meet with the asylum seeker to assess a
potential transfer, but only if the lawyer is appointed directly by the asylum seeker or by a supporting NGO.

Maltese national law does not provide for free legal assistance for migrants in Dublin procedures. This is rather provided
by independent lawyers or by lawyers working with NGOs. Lawyers working with JRS Malta are actively engaged in
providing legal assistance to a large number of detained asylum seekers during their Dublin procedure.

On paper, people in Dublin procedures in the United Kingdom can access a lawyer through Legal Aid, a scheme
managed by the Legal Services Commission. Once detained, whether in a police station or in an immigration removal
centre (IRC), asylum seekers have the right to a diagnostic advice session with a legal advisor. If the case requires further
legal action, the advisor is obliged to take it on. This is standard practice and is regularly followed, though often with
delays in IRCs. However, the quality of legal advice, as well as the will to pursue challenges to removal, may vary. In 2010
the UKBA introduced a new system of establishing exclusive legal aid contracts with a small number of law firms within the
detention estate. Problems have arisen due to the large numbers of potential clients versus fewer lawyers. Such unequal
ratios have had serious consequences for the client group whose access to legal representation has been compromised,
especially those in the fast-track system, which includes asylum seekers under the Dublin Regulation.
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e  State-paid lawyers are available to all asylum seeke rs via a central office that administers
this service, as in Belgium.

GOOD DIASP research basis: Lawyers serve a very important role in the Dublin system, namely by

PRACTICES informing asylum seekers about the regulation’s technical aspects and legal remedies.
Interviewees who had met with a lawyer, for example, were significantly more likely to have
challenged their Dublin decision than those who had not. Asylum seekers are also more likely to
feel informed about their asylum case if there is a lawyer to advise them.

e  State-sponsored reimbursement schemes for legal assi stance are too low, discouraging
lawyers from taking part and leaving asylum seekers without legal assistance, as in
Germany; or such schemes restrict the numbers of la  wyers available for assistance, as in
the United Kingdom.

¢ The cost of legal assistance is not always borne by the state, and even when it is, lawyers
are not sufficiently specialised in asylum and immi gration law and Dublin procedures, as in
BAD Belgium and Poland.

PRACTICES =* State-sponsored legal assistance is not automaticall y provided at all stages of the Dublin
procedure and instead only in exceptional circumsta nces, as in Sweden, France and
Poland.

DIASP research basis: 42% of interviewees who felt they were informed about the discretionary
clauses too late also said they had not met with a lawyer, compared with just 17% who said they
had gotten this information early enough. As lawyers help people understand the technical aspects
of Dublin, it is important that they are available at every stage of the process, especially early on,
so people can understand what is at stake for them in their Dublin procedure.

IV. Transparency of Dublin procedures

a. Level of public availability and access to Dubli n data, e.g. statistics, numbers, practices.

The Swedish Migration Board publishes on its website?® quarterly data on asylum decisions and Dublin decisions. This
information is available in Swedish and in English. For instance, one learns that in the first four months of 2013, the
Swedish authorities identified 3,408 Dublin cases, which is approximately 22% of all asylum decisions made within this
time period.

Dublin data is not published by the French authorities, but information may be delivered on request. Some information on
the flows of Dublin Regulation transfers (incoming/outgoing) with other member states is available in the report27 to
parliament of the secretariat general of the immigration control committee.

Statistics on Dublin procedures are published by the Belgian Immigration Office in their annual reports, which are publicly
available on their website.?® More statistical data and information on Dublin practices are provided by the authorities in
monthly meetings with local NGOs and the Belgian Refugee Council. Looking at the Alien’s Office annual report of 2011,
one sees that Belgium made 2,394 transfer requests to other EU countries of which 1,638, or 68%, were accepted.

The Hungarian Office of Immigration and Nationality (OIN) publish a limited number of statistics on its website, though
mostly in Hungarian.29 The authorities distribute such information upon request.

The Italian Ministry of Interior publishes annual statistics on their website, though only a small part of it contains data on
asylum.30 For instance, between August 2011 and July 2012, the Ministry recorded 21,568 persons who were refused

% gtatistics, http:/www.migrationsverket.se/info/790_en.html, website of the Swedish Migration Board; accessed on 16 May 2013.

Z French Ministry of the Interior, Les chiffres de la politique de limmigration et de lintégraton — Rapport au Parlement,
http://www.immigration.interieur.gouv.fr/Info-ressources/Actualites/L-actu-immigration/Les-chiffres-de-la-politique-de-l-immigration-et-de-I-
integration-Rapport-au-Parlement; accessed on 17/05/2013.

%8 pyblications, https://dofi.ibz.be/sites/dvzoe/FR/Pages/Publications.aspx, Belgian Immigration Office; accessed on 16 May 2013.

% Hungarian Office of Immigration and Nationality, http://www.bmbah.hu/index.html; click on “statisztika”; accessed on 16 May 2013.

% Dossier, http://www.bmbah.hu/index.html, Italian Ministry of the Interior; accessed on 16 May 2013.
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protection or received another kind of decision, among which include Dublin decisions.*" More detailed statistics are not
publicly available.

In Poland , the Office for Foreigners publishes asylum statistics on its website including data on the Dublin Regulation.32

Romania does not make publicly available statistics and data on their use of the Dublin Regulation. This can only be
provided on request.

The German Federal Agency for Migration and Refugees (BAMF) publishes monthly data on asylum statistics including
Dublin procedures. Additional material has been made available by the federal government through parliamentary
requests by opposition parties. For instance, during April 2013 Germany made 1,766 transfer requests to other member
states; by contrast, 373 Dublin requests from other member states to Germany were made in the same month.*

In Malta, there are no publicly available statistics or data regarding the use of the Dublin Regulation. It may be provided on
request.

« Data on national Dublin practices, procedures and d  ecisions are published by the state on
the internet, as in Sweden, Germany and Belgium. In France, this data may be delivered on

request.

GOOD

PRACTICES DIASP research basis: Having access to reliable data is absolutely necessary for the analysis of
policies and their impacts on people. The DIASP project itself has benefitted from the openness of
member state authorities who granted entry to researchers and providing information about their
practices. Having this information enables us and other organisations to propose
recommendations to improve policies for all stakeholders concerned.

BAD « Data on Dublin transfers and decisions are not auto  matically made publicly available by the

PRACTICES state, as in Romania, Malta and France. Even when Dublin  data is made available by the

state on the internet it is not detailed enough, as in Italy.

V. Use of the discretionary clauses (Articles 3,i.  e. the sovereignty clause, and 15, i.e. the
humanitarian clause, of the Dublin Regulation)
a. Frequency of implementation
Guidelines and criteria used by the authorities for its implementation

b
c. Possibility for asylum seekers to request its us age
d. Availability of statistics on how often it is im plemented

In Sweden, article 15 is almost never applied. Article 3, however, is more frequently used for medical or family reasons, or
systematically when Greece is deemed to be the first country of entry into the EU. Sweden does not use Article 3 strictly
as a ‘sovereignty’ clause, but implements it in line with other EU member states’ practices. When considering the usage
of these clauses, the Dublin Unit receives guidance from the chief juridical officer of the Migration Board. An asylum
seeker himself can request that the discretionary clauses be considered in his case, though this does not often happen
and it would not have any special effect. Statistics on the usage of the discretionary clauses are not available.

Articles 3 and 15 are scarcely and unevenly applied in France . When the authorities do consider its usage, it is usually to
reunite families or for medical reasons. Article 3 is used to temporarily suspend transfers to Greece. Asylum seekers may,
with the assistance of an NGO or a lawyer, directly contact the prefecture to draw attention to particular elements of their

% |talian Ministry of the Interior, Dal Viminale: Un anno di attivita del Ministero dell'Interno,
http://Aww.interno.gov.it/mininterno/export/sites/default/it/assets/files/24/2012 08 15 report Viminale Ferragosto.pdf, see page 15;
accessed on 16 May 2013.

¥ poland Office for Foreigners, http:/www.udsc.gov.pl/Zestawienie,tygodniowe,231.html. Statistics on Dublin located in section 3 of the
document that appears on this page; accessed on 16 May 2013.

% BAMF, Aktuelle Zahlen zu Asyl, p. 7; available at http://www.bamf.de/SharedDocs/Anlagen/DE/Downloads/Infothek/Statistik/statistik-
anlage-teil-4-aktuelle-zahlen-zu-asyl.htmI?nn=1694460, and accessed on 17/05/2013.
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case for which the discretionary clauses may be applied. Statistics on the usage of articles 3 and 15 are not publicly
available.

The Belgian authorities sporadically implement the discretionary clauses on a case-by-case basis. Usually the criteria
used are for family unity and medical reasons; article 3 is sometimes applied for vulnerable persons. Asylum seekers may
argue for the use of the humanitarian clause® during their hearing at the Alien’s Office — the form used contains a specific
guestion on this — or in written form at any other moment. Statistics on usage are not publicly available.

The implementation of the discretionary clauses is rarely done in Hungary . Formal criteria are not applied, and cases are
examined individually. Transfers to Greece are suspended on the basis of the sovereignty clause. Asylum seekers or
people supporting them may request usage of the clauses, but such motions are usually unsuccessful. Statistics about the
discretionary clauses’ implementation are not publicly available, but are available upon request.

It is difficult to know for certain how often the discretionary clauses are applied in Italy, but our partner suggests that it has
been applied less frequently in recent years. The Dublin Unit acknowledges that the clauses are used on a case-by-case
basis in situations concerning family unity, vulnerability, victims of torture and persons with serious medical illness. When
a lawyer appeals to the administrative tribunal against a transfer decision, he can ask the Dublin Unit to reconsider the
decision on the basis of the discretionary clause. Statistics are not publicly available.

The Polish authorities apply article 3 in cases concerning vulnerable foreigners, which in general are pregnant women or
persons with serious medical iliness; this article is also used to suspend transfers to Greece. Article 15 is rarely applied.
All cases are decided individually based on the person’s particular situation and issues related to their family and health.
Asylum seekers or their supporters may file motions asking for the application of article 15 and participate in the
proceedings. Statistics are not available.

In Germany, the BAMF uses a checklist of criteria for the responsibility criteria of another EU country, but also for
Germany itself. The criteria also include issues that would justify the use of the discretionary clauses. In practice, the
BAMF hardly makes use of these clauses. It is not always assured that the facts relevant for the application of the
discretionary clauses reached the Dublin Unit in time. If such facts emerge during someone’s asylum interview with the
respective BAMF branch (with some branches this is conducted prior to the Dublin procedure), it may take months before
the minutes of the taped interview are sent to the Dublin Unit.

The Romanian Dublin Unit uses the sovereignty clause to suspend transfers to Greece. The humanitarian clause is
applied only if the asylum seeker can prove existing family connections. The United Kingdom rarely makes use of the
discretionary clauses.

* In Sweden, the application of the discretionary cla  uses is based on guidelines from the
chief juridical officer of the Swedish Migration Bo ard.

DIASP research basis: One reason for which member states so rarely apply the discretionary
clauses is because there is no standard tool to assess whether it fits a person’s particular case.

GOOD *  Dublin interviews are specifically structured to as sess whether the humanitarian clause can
PRACTICES be applied in an individual's case, as in Belgium.

DIASP research basis: ‘Dublin interviews’ are an opportunity for asylum seekers to express their
story as freely as possible, which gives the authorities a chance to obtain information that may be
relevant for the usage of the discretionary clauses. Furthermore, as 64% of interviewees in our
sample did not know about the discretionary clauses, it would thus be important for state
authorities to insert checks into their Dublin procedures to ensure that they are brought up.

% Article 15 of Council Regulation (EC) No 343/2003, the “Dublin Il Regulation”.
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e In every country the discretionary clauses are scan  tly used.

BAD DIASP research basis: Nor are people duly informed about their existence. The discretionary

clauses are the one facet of the Dublin system that enables asylum seekers to express at least a
PRACTICES modicum of personal choice based on particular factors. Interviewees who were not informed of
these clauses were likely to not have appealed their Dublin decisions. People cannot uphold their
fundamental rights if they are not informed of the procedures that would allow them to do so, nor if
they are left without the agency to actually take action.

VI. Appeals and judicial remedies
a. Ability of asylum seekers to challenge transfers before a court; availability of suspensive

effect
b. Ability of detained Dublin asylum seekers to cha  llenge their detention

In Sweden, asylum seekers can challenge their transfer before a court within 21 days after the decision has been made.
This challenge does not come with a suspensive effect. Persons in detention do not have access to a special appeal
procedure to challenge their detention.

When an asylum seeker is formally informed that he is in the Dublin procedure in France, he can send his comments to
the prefecture within 15 days. However, as a Dublin “notice” is not binding, it cannot be challenged before the
administrative court. A transfer decision may be challenged before the administrative court within two months from its
notification. This appeal does not carry a suspensive effect. In addition, an appeal for interim measures in order to
suspend an administrative decision (référé suspension) (L.521-1 of the code of administrative justice) enables the
suspension of a transfer order in the event of an emergency and where there is serious doubt about the legality of the
decision. According to French case law, a situation of emergency is generally granted when the claimant is detained in an
administrative detention centre. Although processed relatively rapidly, appeals for interim measures do not have a
suspensive effect during the examination of the claim and it is usually difficult for a detained asylum seeker to make timely
contact with a lawyer in order to introduce a ‘référé’.

Against a transfer decision in Belgium , an asylum seeker can introduce an appeal to the Conseil du contentieux des
étrangers (CCE), or Raad voor Vreemdelingenbetwistingen (RVV), within 30 days (or 15 days if the person is detained).
This appeal has no suspensive effect. Nevertheless, if a transfer is imminent the asylum seeker can introduce an appeal
‘in extreme urgency’ within five days, which does carry a suspensive effect. In these cases the CCE must make a decision
within 72 hours. Detained persons can appeal against their detention using the same procedure as available for irregularly
staying migrants in Belgium.

Any asylum seeker in Hungary has the right to start a judicial review before a regional court of a Dublin decision within
three days of its issuance. This appeal does not have a suspensive effect. The asylum seeker may request the court to
suspend the transfer decision, but this demand has no suspensive effect in itself; the court must decide on it. There is no
appeal procedure against a detention order, but national legislation provides for an automatic review that occurs when the
court considers a request to prolong the detention order.

In ltaly, an asylum seeker may lodge an appeal against a transfer decision within 60 days of its issuance to the regional
administrative court. This appeal does not come with an automatic suspensive effect, but this can be requested from the
court, which can then authorise the asylum seeker to stay in Italy pending the final decision on the appeal. If an asylum
seeker left Italy and during his absence received a negative decision, upon return the asylum seeker can appeal the
decision within 30 days of its issuance. Returnees to Italy can appeal a negative asylum decision within 30 days of its
issuance; in the case of persons living in asylum seeker accommodation (CARA centres), the appeal must be made within
15 days.

An asylum seeker can challenge his transfer decision in Poland within 14 days of its issuance to the Refugee Board. This
appeal has a suspensive effect. Against the decision of the Refugee Board, the asylum seeker can request a judicial
review to the Regional Administrative Court within 30 days without an automatic suspensive effect, though the applicant
can file a motion to the court for a suspension of the transfer while the judicial review takes place. Dublin detainees have
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the right to challenge their detention at any time to the Regional Administrative Court in the same way that any other
detained foreigner can.

A Dublin decision in Germany can be challenged in an administrative court but with no suspensive effect. In non-Dublin
asylum cases the law provides for the possibility to file an urgent action, which would allow the applicant to stay in the
country until the appeal is decided on by the court. Yet the law excludes urgent actions for Dublin asylum seekers because
transfers take place to “safe third countries”, i.e. EU member states. However, following a series of decisions by the
Federal Constitutional Court, administrative courts now tend to grant a transfer suspension if they find that there are
systemic flaws in the asylum system of the state the person is going to be transferred to. At the time this report was
written, a new law was under way to generally grant the possibility to apply for a temporary injunction against Dublin
transfers.

Asylum seekers in Romania have a right to challenge a transfer decision within two days of its issuance. This is done in
front of the asylum directorate or at the local court, which are not specialised on asylum or Dublin procedures. Appeals do
not come with an automatic suspensive effect.

In Malta, the decision to transfer an asylum seeker to another member state may be appealed through the filing of an
appeal to the Immigration Appeals Board. An appeal to the Board must be filed within three working days from the
decision subject to appeal. National law does not make any provision regarding the procedure to be followed in the case
of an appeal. There is no obligation to inform the asylum seeker, either orally or in writing, about the outcome of the Dublin
request. Notwithstanding this, the law specifies the three-day time-period from date of the decision within which migrants
are to appeal. In practice, migrants are not systematically informed of the outcome of the request, making it very difficult
for them to appeal the decision within the stipulated time-period. According to the Immigration Police, if an appeal is filed,
it has suspensive effect although this is not specified in law.

National legislation in the United Kingdom severely limits the applicant’'s opportunity to challenge or appeal a Dublin
decision. However, there is a ground upon which an appeal to the Asylum and Immigration Tribunal is permitted, namely
that removal to the other member state would be in breach of the UK'’s obligations under the ECHR, without considering
the possibility of onward removal. Generally, appeals to removal under Dublin are non-suspensive, excepting those made
on human rights grounds that are not certified as clearly unfounded by the Secretary of State. Asylum seekers are
normally given three working days between notification of removal and the removal itself, which may often be insufficient
time in which to apply for a judicial review.

¢ In Poland, appeals made on transfer decisions come w ith an automatic suspensive effect.
Moreover, asylum seekers can request a judicial rev  iew of an appeal made to the
administrative court; appeals to Dublin decisions i n Malta also come with a suspensive
effect (in practice, but not in law).

DIASP research basis: As the transfer process is the most disruptive element of the Dublin system
for asylum seekers, it behoves member states to suspend a transfer until all challenges and

GOOD appeals are dealt with. This way an applicant will have a better opportunity to express all the
particulars of his case without the pressure of an impending transfer.

PRACTICES
¢ In Germany, courts now take into account the asylum system of an EU member state where
a person may be transferred to when considering ad  ecision to suspend a transfer.

DIASP research basis: A major problem within the Dublin system is the poorly functioning
reception and asylum systems of other EU member states. It is a positive step to temporarily
suspend a transfer in order to examine more closely whether a transfer to a particular country
might pose harm for the concerned individual.

BAD ¢ In Malta, appeal procedures are provided for in law but in practice are inaccessible and
PRACTICES dysfunctional. As migrants are not informed of the outcome of their Dublin case, they
cannot appeal the decision within the three-day tim e period they are given.
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e Excepting Poland, no other country provides for an au tomatic suspensive effect when a
person challenges a Dublin transfer.

DIASP research basis: The vast majority of interviewees say that the transfer process is so
disruptive because it deprives them of agency. People who feel that they have not had a fair
procedure are likely to continue their search for safety by journeying across the EU more
frequently, which undermines the Dublin system as it is set up. Fair procedures at every step of
the Dublin process, especially at the appeals stage which ought to include a suspensive effect, are
a minimum of what asylum seekers deserve on the basis of their dignity; fairer procedures would
also ensure that member state authorities remain thorough and efficient.

VII. Reception conditions
a. Types of reception conditions that are available to asylum seekers in the Dublin system

b. Availability of special provisions for vulnerabl e persons

In Sweden, Dublin cases are offered the same conditions as other asylum seekers receive: accommodation, daily
allowance and health care. Vulnerable persons, including unaccompanied minors, are given special consideration. Local
municipalities provided housing, paid for by the Migration Board, for migrants in need of special attention, medical care or
for other special needs.

However in France asylum seekers are excluded from some of the reception benefits granted to other asylum seekers.
They are not formally entitled to the temporary allowance of €11.01 per day, and only after three months are they eligible
for state health care. While they wait, Dublin asylum seekers can find health care access points in the hospitals. Moreover,
since March 2011 public health care was subject to an annual payment of €30, which proves difficult for Dublin asylum
seekers to pay (this tax was revoked by parliament in July 2012). Aside from health care, Dublin asylum seekers are not
entitled by law to accommodation in the national reception scheme of asylum seekers reception centres (CADA). Instead,
prefectures should provide accommodation for them in emergency centres; in reality, many remain on the street. Sick
persons and children can request to benefit immediately from state health care upon their arrival. Families and sick
persons may also be accommodated in special asylum centres.

People in the Dublin procedure in Belgium can access the same reception conditions as other asylum seekers do, such
as accommodation, food, daily allowance, health care and legal assistance. However Dublin asylum seekers may be
detained. The authorities provide special attention to persons with vulnerabilities.

Similarly, Dublin asylum seekers in Hungary are entitled to the same reception conditions as other asylum seekers.
Accommodation is provided in reception centres. In the recent past, many Dublin asylum seekers were detained in
immigration jails. Asylum seekers who are returned to Hungary under Dublin procedures and submit a subsequent asylum
claim are entitled to less favourable treatment than those lodging an initial application. Unaccompanied minors are placed
in a children’s home and provided with a guardian, and their case is made a priority. There are no other formal
mechanisms to identify other vulnerabilities.

In Italy, Dublin cases are in principle treated as any other asylum seeker in terms of reception conditions: they are
directed to the different types of asylum reception centres. But in practice there is a shortage of available beds.

The Polish authorities provide Dublin asylum seekers with the same reception conditions as other asylum seekers.
Generally they are accommodated in one of the 11 reception centres. Family unity is maintained, and unaccompanied
minors are housed in specialised homes. Education is provided to minors. Vulnerable persons are not detained.

Unless they are detained, Dublin asylum seekers in Germany are granted the same reception conditions as other asylum

seekers. This means they receive accommodation, daily subsistence either in cash or in-kind, and health care. Access to
the labour market is denied for at least one year.
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Dublin asylum seekers in Romania have the right to accommodation in reception centres if they lack financial resources.
There are six such centres in the country with a total accommodation capacity of 920 places. Conditions are of a decent
standard, but problems remain with financial resources. This leads to difficulties with food provision, subsistence
allowances and lack of supplementary resources for vulnerable persons. People with vulnerabilities are looked after in
accommodation adapted to their needs, with access to medical care. However special facilities for pregnant women and
children are lacking.

Detention is the main form of reception provided to asylum seekers who enter Malta irregularly and are classified as
prohibited immigrants, who are by far in the majority. Asylum seekers falling within the Dublin framework experience the
same form of reception as other asylum seekers with no distinction made between the services provided to asylum
seekers awaiting a Dublin transfer and other asylum seekers. Following release from detention, all migrants are provided
with accommodation in an Open Centre regardless of their legal status. The government provides a per diem allowance to
those residing in the centre, to cover food and transport. The daily amount provided depends on legal status, with
beneficiaries of subsidiary protection and asylum seekers receiving €4.66 per day and rejected asylum seekers €3.49 per
day. Asylum seekers in the Open Centre are given a renewable work permit, valid for six months, if they find work. But the
employment licence so issued is only valid for the particular job applied for. Should the asylum seeker find another job,
another employment licence has to be obtained through the new employer.

e Persons in Dublin procedures are provided with recep tion conditions on par with other
asylum seekers, as in Belgium, Poland, Germany and Sw  eden.

DIASP research basis: Reception conditions are extremely important for asylum seekers and
migrants in Dublin procedures. Decent conditions go a long way toward upholding people’s
GOOD elemental sense of dignity and building trust between them and the government authorities.

PRACTICES . Asylum seekers living in Malta are issued with are  newable work permit valid for six
months.

DIASP research basis: The ability to work is a fundamental element of human dignity and is
sought by many of the people we interviewed. Being able to work contributes to feelings of self-
sufficiency and even the level of fairness of procedures.

* Dublin asylum seekers in France are excluded in pra  ctice from vital reception conditions
that other asylum seekers are entitled to, such as the daily allowance and accommodation
in state-run reception centres; in Italy, though ho using is available in principle, in practice
there are severe shortages that leave people homele  ss.

DIASP research basis: Reception conditions are one of the top three problems experienced by our

BAD interviewees. The lack of decent housing is a particular concern for most people, being one of the
most important reception conditions a member state can make available. Having a temporary fixed
PRACTICES . S
address means everything: a place where a person can receive important documents by post, a

place to sleep for the night, a space for privacy and a place to feel safe. Aside from
accommodation, interviewees rate ‘basic services’ as another important condition. These include
daily subsistence allowances, assistance with paying for public transport and even having a space
to wash one’s clothing. These two elements are at the minimum of a dignified reception system.
Many of our interviewees’ negative perceptions of Dublin rest on the poor reception conditions
they have experienced around Europe.

VIII. Asylum procedures
a. Differences/similarities between Dublin cases an  d people in the normal asylum procedure

b. Level of access Dublin cases have to asylum proc  edures

For Dublin asylum seekers in Sweden, similarities with the ‘normal’ asylum procedure lie with the reception conditions and
the right to interpretation. The two major differences are that the Dublin procedure is considered only as a formal, and not
a substantive, process, and it does not provide for the right to legal assistance.
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Dublin asylum seekers in France can access asylum procedures if they succeed in contesting the decision to have the
Dublin Regulation applied in their case, or if they are not transferred to a responsible EU country within the prescribed
timeline. These timelines are often extended by the French authorities to as much as 18 months, due to an extended
interpretation of the notion of absconding. At the end of the extension, asylum seekers who finally can apply for
asylum are often placed under the accelerated procedure in which the asylum claim has to be submitted within 15
days and the decision on its merit is in theory taken by OFPRA in 15 days.

In Belgium the examination of the Dublin aspects of an individual's case precedes the examination of the merits of his
asylum claim. The merits of his claim are only examined if the Dublin Unit concludes that Belgium is the responsible
member state. When a person is transferred to Belgium, if he had not applied for asylum in the country at an earlier point,
he is invited by the Alien’s Office for a first hearing concerning his claim. If he had already applied for asylum in Belgium
and the procedure was not concluded, then it continues on.

Dublin procedures in Italy precede the normal asylum procedure and can last for many months. During this time, the
asylum seeker can stay in a state-run reception centre, though available places are rare. Persons transferred to Italy from
another EU country are treated according to their particular status. If the returnee’s previous asylum claim was rejected,
he receives a rejection notice that he can appeal within 30 days (15 days if he is living in a reception centre); if he was
already granted protection by the Italian authorities, upon return the police simply take his fingerprints and release him into
the community; if his previous asylum application had not finished, it is automatically reactivated upon his return and he
receives a temporary stay permit and can benefit from access to basic health care and to accommodation, though places
are hard to find.

If an asylum seeker leaves Poland prior to the conclusion of his asylum procedure, then it will be discontinued. If he is
transferred back to Poland within two years, his previous claim may be reopened. But if he is transferred back after two
years have passed he will have to introduce a new asylum application.

Dublin returnees to Romania can submit a subsequent asylum application under the same conditions as other asylum
seekers. As regards potential transferees to other countries, their asylum procedure is suspended while Dublin procedures
are on-going.

The treatment of Dublin returnees to Malta within the context of the asylum procedure is, to a large extent, dependent on
the legal status they held prior to their departure from the country. Migrants who are beneficiaries of international
protection are returned to Malta with no further action to be taken as they have already been through the procedure and
their asylum application fully examined. In the case of asylum seekers, in respect of whom a decision had been issued at
first-instance but who were pending the outcome of an appeal, return and continue awaiting the outcome of the appeal.
However, if during their time away from Malta the Refugee Appeals Board attempted to contact the appellant and this was
not possible due to the departure from Malta, then the appeal may be held to have been implicitly withdrawn with the
Board declaring the appeal abandoned with no examination on the merits. If an asylum seeker leaves Malta either by
escaping from detention or by leaving the country irregularly, the Refugee Commissioner will consider the application for
asylum to have been implicitly withdrawn, without a decision being taken on the merits of the application. The decision to
accept to examine a returnee’s application may take several months to be taken. A number of individuals in this situation
waited for months in detention pending an answer on their request prior to their case being reopened, after which they
were recognised as refugees. It is pertinent to recall that during these months their legal status rendered them susceptible
to removal. Also it is worth noting that at time the Refugee Commissioner unilaterally decides to interview people who are
waiting for a decision on their Dublin case, with the end result being that they will then no longer be considered as asylum
seekers. This means that the other EU state refuses to accept the person via a Dublin transfer, and consequentially the
person must remain in Malta; for people who had hoped to join their families in another EU country, this is a tragic
outcome.

Dublin cases in the United Kingdom are handled by the Third Country Unit (TCU) within the UKBA. Most are identified as
such by matched fingerprints through the EURODAC database. Following confirmation that an applicant falls under the
Dublin Regulation, she is given a screening interview where a decision is made to remove the applicant to another
member state. Having been identified as a Dublin case, the applicant is referred to the Fast Track Intake Unit, which then
decides whether his case is to be handled by the TCU. Such cases follow different procedures than regular asylum cases:
third-country cases are not processed as asylum claims and do not have a comparable processing schedule.
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IX. Detention
a. Situations in which Dublin asylum seekers may be detained, length of detention, safeguards

b. Availability of alternatives to detention for pe rsons in Dublin procedures

Dublin asylum seekers are not automatically detained in Sweden. They are normally offered the possibility to live with
family or friends, or are otherwise provided state-paid accommodation. In exceptional circumstances people may be
detained if this is decided by a court.

France neither automatically detains asylum seekers. Detention is only used when necessary to carry out a transfer.
People in the Dublin procedure cannot be detained before a decision on their case is made. After the decision is notified, if
the person does not voluntarily transfer himself to another EU member state, then he will be detained in order to be
transferred under escort. This detention generally lasts no more than 3-5 days because the transfer will have been
organised prior to his arrest. Alternatively, persons in these situations could be placed under house arrest, but this
possibility has been hardly used until now.

A person in the Dublin procedure in Belgium can be detained for three months: 2 months during the determination of the
responsible state (one month if the case is not complicated, but it can be prolonged by another month if the case is
complicated; and by another month once the responsible state is known and the person awaits the implementation). If the
person refuses a first transfer after three months, then she is brought back to detention and gets the same detention
decision as an irregular migrant, which is two months. Each time he refuses a transfer, he is brought back to detention and
gets a new detention decision of two months (the counter of the detention duration is put to zero after every attempt).
Returnees to Belgium may be detained if it is established that they did not apply for asylum in another EU country.
Alternatively, families with children in Dublin procedures are not detained, but are instead housed in community-based
accommodation where they receive case management services.

From 2010 to the end of 2012, detention of Dublin asylum seekers was the rule rather than the exception in Hungary .
Following legislative changes in January 2013, expulsion and deportation can no longer be imposed on asylum seekers
during the asylum procedure. Asylum seekers therefore are not detained if they submit their first asylum application as
soon as they are apprehended (in practice, before the end of their first interview with the police). Asylum seekers are
transferred to the authority responsible for refugee status determination for a preliminary hearing and placed in an OIN
open facility. Asylum seekers returned to Hungary under the Dublin Regulation are not to be detained either, unless they
already have a closed case in Hungary (closed case means an in-merit negative decision or withdrawal of their application
in writing). The “right to remain in the territory” has become the key concept of the current policy: those asylum seekers
who have the right to remain are exempted from detention. In the second half of 2013, amendments to the Asylum Act will
enter into force providing grounds for detaining asylum seekers.

Dublin asylum seekers are not detained in Italy. In Poland , Dublin returnees are generally not detained except if there is a
risk of absconding. A decision on this is taken by a court and can be appealed within seven days. If detention is ordered,
its initial duration is for a maximum of three months, extendable to one year. The detainee can appeal against any
decision on prolongation and can repeatedly file motions to the court for his release.

Germany may detain Dublin asylum seekers for the entire duration of their Dublin procedure. In cases where the applicant
is intercepted near a border and the Federal Police is responsible instead of the immigration office, detention is more or
less mandatory. In most federal states, migrants are detained in prisons. Moreover, Dublin detainees may be expected to
pay for the cost of their detainment, which can amount to €60-100 per day.

Romania does not automatically detain people in Dublin procedures. Detention is only possible to enforce a transfer
decision and if there is a risk of absconding. Dublin returnees to Romania might be detained if they had previously asked
for asylum in the country, and their procedure had ended. In this situation upon return they are considered as irregular
migrants, and subject to detention for up to 30 days, extendable to a maximum of 18 months. Alternatives to detention can
be applied to vulnerable persons. A ‘toleration status’ can be granted for people who are being assisted by an NGO.
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Dublin asylum seekers in Malta are detained if they are apprehended for illegal entry or stay, prior to registering their
desire to apply for asylum. Detained Dublin asylum seekers cannot be released from detention on account of their being
granted international protection, as long as their asylum procedure is suspended pending an answer on the Dublin
procedure. Detention would last until the transfer is made or until the lapse of twelve months in detention as an asylum
seeker, whichever is the earliest, unless the Refugee Commissioner decides to process the application or to grant
provisional protection to secure release pending a final determination of the application. No asylum seeker is detained or
imprisoned simply because he is a Dublin returnee. Migrants who would have left Malta in breach of the Immigration Act,
as in the case of those who travelled without the requisite travel documents, using false documents or using documents
issued to someone else, are liable to being arraigned in court and imprisoned upon return.

It is common for Dublin asylum seekers to be detained in the United Kingdom . Immigration officers or officials acting on
behalf of the Secretary of the State Department (SSHD) have the power to detain. They also have the power to grant
temporary admission. The lawfulness of any detention may be challenged by way of habeas corpus at any time. The
applicant may also apply for bail either to a chief immigration officer or an immigration judge after he has been in the UK
for seven days. Only unaccompanied minors are not detained, although there are frequent instances of age-disputed
cases where a lack of sufficient evidence to prove age results in detention.

¢ Dublin asylum seekers are not automatically detaine  d, as in Sweden, France, Italy and
Romania (though in Sweden and Romania detention is permissible if there is a risk of
absconding, or to enforce a transfer); the Hungaria  n authorities have for now ceased the
detention of asylum seekers and those in Dublin pro cedures, representing a major shift in a
policy that until recently relied on automatic dete ntion.

DIASP research basis: As a rule, asylum seekers should never be detained, especially for the sole

reason they are applying for asylum or that they are in the Dublin procedure. People who are not
GOOD detained are likely to feel better informed about Dublin, and they are more likely to have
PRACTICES opportunities to appeal decisions and seek help from supporters such as lawyers and NGOs.

¢ In Belgium, families and children in Dublin procedu res — who used to be subject to
detention — are accommodated in community-based hou sing where they are linked with a
case manager who provides comprehensive services.

Research basis: Although such families were not interviewed for DIASP, research done recently
by JRS ® shows the positive impacts of this alternative to detention model which are based on the
one-to-one comprehensive support provided and the provision of decent reception conditions in a
non-restrictive environment.

e People who receive a Dublin transfer decision are re  gularly detained, as in Belgium,
Germany and United Kingdom; in Malta people who ent  er irregularly are detained, and
many of these include people in the Dublin system.

BAD DIASP research basis: Detention is one of the three biggest problems cited by our interviewees.

Past research by JRS shows that Dublin detainees are vulnerable to particularly severe symptoms
PRACTICES of anxiety and depression due to the uncertainty of their situations, and the deprivation of their
agency, i.e. the ability to choose where one can be and how one can seek protection. In the
DIASP sample, many interviewees have been detained in multiple EU countries; in some cases
people have experience two, three or four separate detainments prior to having their asylum
claims assessed.

X. Implementation of Dublin transfers
a. Methods for carrying out Dublin transfers, the u  se of force and the extent to which voluntary

return is encouraged
b. Presence of escorts during Dublin transfers and their influence on the transfer process

In Sweden, if the asylum seeker agrees to a voluntary transfer, then the logistics are planned with him and the transfer is
executed without any force. Individuals are typically escorted to the departure point by staff of the Migration Board,; there is

% JRS Europe (2011). From Deprivation to Liberty: Alternatives to detention in Belgium, Germany and the United Kingdom, available at
http://iwww.jrseurope.org/JRSEuropeFromDeprivationToLiberty20122011. pdf
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no physical force used in this escort. If a person refused to voluntarily leave, then they are left to the police who then
organise the transfer. In any case, the person has little to no influence on the implementation of the transfer.

Asylum seekers that agree to a voluntary transfer from France receive assistance from the state in planning the transfer. If
the person does not agree to a voluntary transfer, then he will be accompanied to the departure point by the state
authorities. When necessary, asylum seekers may be escorted by the border police and handed over to the authorities of
the receiving state.

Transfers in Belgium are carried out by the Deportation Unit of the Alien’s Office. They book the flights and ensure that
the transfer takes place. If the individual agrees to transfer voluntarily, she may remain in the reception centre until his
departure, by which she is then accompanied either to the border or to the airport by the staff of the reception centre. If the
person is detained, then she may refuse a first transfer attempt. For the second attempt, she is either accompanied to the
border by staff of the detention centre or escorted by the federal police to the airplane.

Voluntary transfers in Hungary are not prioritised. But if a person chooses to voluntarily transfer, the logistics will be
organised by the OIN in cooperation with the transferee; further assistance can be had from the International Organization
for Migration. If the person does not choose to voluntarily leave, then the Dublin Unit organises the logistics and informs
the person of the exact date and time only a few days prior to the actual transfer, which the police carry out. In cases of
transfer by air, the police assist with the boarding of the asylum seeker onto the airplane and, if necessary, the individual
travels under escort. In case of overland transfer, the police hand the person directly over to the authorities of the
receiving state. Returnees to Hungary are met by staff from the OIN, as well as by police and or medical personnel when
necessary.

In ltaly, the police typically give the asylum seeker a transfer order and a written invitation to appear at the local Questura
on a particular date. If the person shows up — which does not often happen — he is forcibly taken to the airport and
transferred to the responsible EU country. Voluntary transfers are not foreseen by the authorities; neither is there
information available on how forced Dublin transfers are carried out and whether escorts are used.

Transfers from Poland are always carried out on commercial flights. The individual is given a laissez-passer. Prior to each
transfer the border guard check on the asylum seeker to see how he is feeling and whether he needs medical attention.
Unaccompanied minors who are transferred are escorted by a guardian appointed by the court. Voluntary transfers are
common. In these cases, the asylum seeker is consulted on a convenient date, receives assistance with purchasing the
airplane ticket and is transported to the airport. Dublin returnees to Poland are met with the border guards and can be
detained for up to 48 hours. When this time period expires the person can be released, they can travel to a reception
centre (at their own cost) or they may be detained if requested by the Office for Foreigners. Vulnerable returnees are
transferred to reception centres by the border guard.

If Germany finds that another EU country is responsible for asylum application, then the BAMF prepares the transfer of
the applicant. In most federal states, asylum seekers facing a transfer are only informed about it and handed the Dublin
decision on the actual day the transfer is scheduled. The immigration office or Federal Police will book the flight and if
necessary escort the applicant to the airport or border for which the transfer has been arranged. Unlike decisions in other
asylum procedures, Dublin asylum seekers are not given a period of time to voluntarily depart. Moreover, a transfer
automatically leads to the imposition of a re-entry ban for an unlimited duration.

Voluntary transfers are frequently made in Romania . Escorts are provided if the migrant opposes the transfer. In this
situation, officers of the immigration directorate accompany them.

When a member state accepts responsibility for an asylum seeker, transfer in Malta takes place as soon as possible or if
the asylum seeker appeals, after the appeal is determined. The authorities note that the asylum seeker is informed in
person about the transfer and the date when it will take place. If the asylum seeker assents to the transfer, this is carried
out without the presence of police escorts. The transfer is only carried out under escort if the asylum seeker demonstrates
an unwillingness to be transferred. In all cases, the asylum seeker is provided with a letter explaining that he is a
transferee, which he is expected to present to the Immigration authorities upon arrival in the accepting Member State.
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GOOD .
PRACTICES

BAD
PRACTICES

Voluntary transfers are offered as a priority over f  orcible return and escort, as in Sweden,
France, Malta, Belgium, Poland and Romania.

DIASP research basis: According to interviewees, the transfer process deprives them of personal
agency. Many view the entire system as working against their interests, an experience which is
made worse when there is so little room for personal choice. This is why it is important for member
state authorities to allow people who are given a transfer decision to dictate on their own the
terms. Assistance from the state authorities is important, for arranging flights, providing information
and assuring that needs are met. But if a person is required to transfer to another EU country, one
way to assure a fairer procedure is to grant as much space for personal choice during the
transfer’s implementation.

Transferees from Poland are given special attention just before to the carrying out of their
transfer; prior to this they are consulted with in order to arrive at a transfer date that is best

for them.

DIASP research basis: A Dublin transfer can be a particularly traumatic experience in and of itself,
especially when applicants are uncertain of what awaits them in the other EU country, how they
can stay in touch with family and so forth. Applicants should thus receive as much positive support
as possible throughout the transfer process.

People in Dublin procedures in Hungary can be notifi ed of their transfer up to one week
before it is implemented.

DIASP research basis: Advanced notification of a Dublin transfer can help people adequately
prepare for what is an inherently stressful part of the Dublin process; also it can grant people with
time to challenge a decision and also to seek support from lawyers and NGOs.

Individuals with a transfer order in Italy are forc ibly transferred without any warning
whatsoever.

Though some federal states in Germany have ceasedt his practice, many other federal
states notify Dublin applicants of their transfer o nly on the day that it is actually scheduled,
a practice that has been sharply criticised by civi | society groups.

DIASP research basis: Interviewees singled out the transfer process as the most disruptive
element of the Dublin system. Nearly half of interviewees did not even know they could appeal a
Dublin decision. Transfer decisions that are not conveyed well in advance will leave applicants
further unable to challenge because they simply will not have the time to fully understand its
implications and to seek legal help.
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DIASP conclusions and policy recommendations

Lessons learned?

The long awaited Common European Asylum System (CEAS) is finally at hand. The European Parliament and the Council
of the EU reached a political agreement on the recast Dublin Regulation — first proposed by the European Commission
four years ago — by the end of 2012. A formal adoption of the new “Dublin 1l Regulation” by the European Parliament is
expected by June 2013; the Council will follow soon after. This new EU asylum law will join with the newly agreed
directives on qualification for protection, reception conditions, asylum procedures and the EURODAC regulation, to
establish a CEAS. According to Cecilia Malmstrom, EU Commissioner for Home Affairs, the political negotiations have
been a “tough road”.* The decision-making process has indeed been difficult and complex. And for asylum seekers who
have experienced the full brunt of the Dublin Regulation during the last decade, the difficulties and complexities have been
no less daunting.

Although the research for this project took place while the negotiations on the recast Dublin Regulation were on-going, its
focus is exclusively on the application of the Dublin “Il” Regulation, which as of this writing is still in force. This report
cannot influence the EU political negotiations on Dublin Il as they are since concluded. But its research findings and
conclusions are very relevant for how Dublin 11l will be implemented in the member states, and monitored by the European
Commission and Parliament as well as other EU institutions, intergovernmental and nongovernmental organisations.

The new Dublin Il Regulation, as stipulated in the Council’s ‘first reading’ position as of 14 December 2012,* contains
several major changes that already address many of the issues highlighted in this report, such as:

% A right to information (art. 4) obliging member states to inform asylum seekers on elements such as the
objectives of Dublin, the criteria for determining responsibility, the chance to conduct a “personal interview” (art.
5) enabling the applicant to bring forth further information and the ability to appeal Dublin decisions.

< The production of a common leaflet (art. 4.3) containing such information in a language the applicant
understands “or is reasonably supposed to understand”.

< Guarantees for minors (art. 6) which include the consideration of the minor’s “well-being and social development”.

< New guidelines on detention (art. 28) obliging member states to not “hold a person in detention for the sole
reason that he or she is subject to the procedure established in this Regulation”, and only insofar as “other less
coercive alternative measures cannot be applied effectively.”

% Guidelines on judicial remedies (art. 27) requiring that applicants have access to an effective remedy either as an
appeal or a review, and have the option to suspend their transfer during an appeal of the transfer decision.

% Access to legal assistance and linguistic assistance (art. 27.5)

< The possibility to suspend transfers to member states with “systemic flaws” in their asylum procedures and
reception conditions (art. 3.2), opening up the possibility that the determining member state becomes the
responsible member state for a person’s asylum application.

That these issues are to be addressed by Dublin Il is a positive step; but it does not automatically resolve the variety of
problems and protection gaps revealed in this report. Member states must now practically improve their Dublin
procedures, and generally their asylum systems, in order to make the most out of the changes proposed by EU law. The
Commission and Parliament must endeavour to closely monitor how Dublin Ill is implemented, too. In particular the
Commission should stand ready to use the mechanisms available to it to decisively enforce Dublin Il in a manner that
protects the fundamental rights of asylum seekers.

% Statement by EU Commissioner Cecilia Malmstrém on the endorsement by Coreper of the Asylum Procedures Directive and the
EURODAC regulation, http:/europa.eu/rapid/press-release MEMO-13-293 en.htm, accessed on 07/05/2013.

%7 Council of the European Union, position of the Council at first reading with a view to the adoption of a Regulation of the European
Parliament and of the Council establishing the criteria and mechanisms for determining the Member State responsible for examining an
application for international protection lodged in one of the Member States by a third-country national or a stateless person (recast).
ASILE 129, CODEC 2520, OC 601, Inter-institutional file: 2008/0243(COD), Brussels, 14 December 2012,
http://reqister.consilium.europa.eu/pdf/en/12/st15/st15605.en12.pdf; accessed on 07/05/2012.
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Policy recommendations

Below are a set of recommendations that are based on the three major components parts of this report: 1) the qualitative
and quantitative interviews with 257 migrants, 2) the analysis of Dublin based on case law and international human rights
standards and 3) the summary of member state ‘Dublin practices’. They are proposed with the motivation of achieving the
best possible practice standards under the new Dublin Il Regulation, and maintaining the highest level of human dignity
and fundamental rights for asylum seekers and other migrants who experience this regulation.

To the European Commission:
In view of creating a “common leaflet” of information about Dublin procedures:™
- It should have clearly worded and precise information on all aspects of the Dublin procedure and what the

asylum seeker ought to expect, including all avenues for accessing legal aid, judicial remedies and stages in
1. which the asylum seeker can express the personal factors associated with his situation.
- It should be available in a language that the asylum seeker can understand.
- Versions should be tested in advance with samples of asylum seekers and NGO practitioners to ensure that the
leaflet is as accessible and relevant as possible.

Closely monitor member states’ implementation of the current Dublin Regulation and its recast, “Dublin IlI”, to ensure
2. that asylum seekers’ fundamental rights are protected; if necessary, infringement procedures against member states
should be taken.

Produce qualitative and guantitative research based on indicators such as family unity, access to information, use of
3. the discretionary clauses, access to legal aid and detention, to demonstrate the extent and frequency to which they
are applied in the implementation of Dublin at the national level.

Assist member states with the development of alternatives to detention in the Dublin system, by highlight existing
4. practices and applying them together with member states, with the participation of civil society organisations and
asylum seekers.

Assist member states with the development of an assessment tool to aid states’ decision-making on the usage of the
5. discretionary clauses. Such an assessment tool should, for example, check for vulnerabilities, mental and physical
illnesses and the person’s family situation.

Develop benchmarks to determine whether Dublin transfers to a member state should be temporarily suspended due
to systemic flaws in their asylum procedures and reception system. Such benchmarks should include, for example,

the availability of housing, the availability of medical care, the quality of asylum procedures and the use and
conditions of detention.

To the European Parliament:

Reqgularly request information from the Commission and the Council on the implementation of the Dublin 1lI
Regulation by member states, analyse existing and new protection gaps and request the Commission to make
legislative proposals that would close these gaps.

7. Regqularly consult relevant actors, most notably civil society organisations that work with Dublin cases, in order to be
updated on developments in member states’ policies and practices.

8. Urge the Commission to make proposals with a view of a further and real harmonisation of protection in the EU,
taking into consideration that the Dublin system will never properly work as long as the differences across member
states with regard to protection rates, refugee definition, asylum procedures and reception conditions continue to

persist.

® As foreseen in article 4.3 of the recast Dublin Regulation, Council first reading position of 14 December 2012,

http://reqister.consilium.europa.eu/pdf/en/12/st15/st15605.en12.pdf (not yet formally adopted by the Parliament and Council), “The
Commission shall, by means of implementing acts, draw up a common leaflet ...”
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To the EU member states:

10.

11.

12.

13.

14.

15.

16.

17.

Thoroughly inform asylum seekers about all aspects of Dublin procedures as early as possible. Information should
be provided by way of frequent oral explanation and through the provision of written documentation, in a language
the asylum seeker can understand. Such information should cover the entire range of Dublin procedures, including
(but not limited to) judicial remedies, rights and obligations, the discretionary clauses, detention and chances to
reunite with family; such information should also enable asylum seekers to learn about the asylum systems of EU
countries they may be transferred to. Migrants must be regularly notified of the current stage of their Dublin
procedure.

End the automatic detention of asylum seekers in the Dublin system and implement instead a legal presumption
against detention, and practical community-based alternatives, as a standard first step.

Provide for reception conditions that are of an appropriate standard, including (but not limited to) decent housing in
the community, a daily subsistence allowance, access to educational activities, medical care for acute and chronic
illnesses and basic services to assist asylums seekers with meeting day-to-day needs.

Provide asylum seekers with access to lawyers and legal aid free of charge; as much as possible ensure that
assisting lawyers are competent in asylum and migration law.

Grant a ‘personal interview’ to all Dublin asylum seekers at the earliest stage of the procedure, and incorporate into
the interview a point when the asylum seeker can express personal factors that might impact his or her case and the
Dublin decision.

Implement the discretionary clauses on the basis of a detailed assessment tool that checks for vulnerabilities,
physical and mental illness, family situation and other indicators, including which other EU member states the
asylum seeker has travelled from and special connections the asylum seeker may have to a particular EU country;
this tool should also take into account the asylum procedures and reception system of the potentially responsible EU
member state, in order to suspend a transfer so as to avoid endangering an asylum seeker’s fundamental rights and
access to protection.

Allow relevant NGOs and other civil society groups to meet with Dublin asylum seekers; such groups should also be
able to join member state authorities in providing information to asylum seekers.

Keep families together for the duration of Dublin procedures, and uphold the best interests of the child at all times.

Inform asylum seekers of Dublin decisions well in advance of the actual date and time of its implementation, and
thoroughly explain available remedies and how decisions are to be implemented.
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DIASP national reports
e Belgium
* France
 Germany
 Hungary
o |taly
« Malta
« Poland
« Romania
e Sweden
e United Kingdom (Annex I)
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DIASP national report: BELGIUM

Author: JRS Belgium, www.jrsbelgium.org

INTRODUCTION

Jesuit Refugee Service Belgium (JRS Belgium) interviewed a total of forty people in the Dublin procedure for this
research. All the interviews were conducted by JRS Belgium staff members and volunteers between March and June
2012. Thirty-four interviews took place in five detention centres across Belgium: thirteen in a centre called 127bis, eight in
the centre of Vottem (referred to as CIV), eight in centre 127%, three in the centre of Merksplas (referred to as CIM) and
two in the centre of Bruges (referred to as CIB). The 127bis, CIV, CIM and CIB centres mostly host migrants found to be
staying irregularly in the country, however rejected asylum seekers and persons in the Dublin procedure are also detained
there, while centre 127 (now called Caricole) usually hosts asylum seekers who were denied access to Belgian territory
and whose asylum procedures are being processed in the centre itself. Only six interviews were conducted in the Red
Cross open reception centre in Gembloux. The high number of interviews in detention centres is due to the fact that the
daily work of JRS Belgium is mainly carried out in detention. Perhaps paradoxically, access to these facilities was thus
easier and faster than trying to go to the open reception centres.

JRS Belgium thanks the Immigration Office and the Red Cross for granting access to their centres for the purposes of this
project. Without this access, the research would have been nearly impossible. For the chapter on Dublin Il practices in
Belgium, a JRS Belgium staff member had the opportunity to meet the head of the Dublin Unit of the Immigration Office,
Mrs Els Van Dorpe, twice. Mrs Van Dorpe willingly accepted to share her knowledge and expertise, for which JRS Belgium
is very grateful. E-mails requesting additional information, sent to the Policy Support Unit of the Immigration Office, were
answered promptly. For the same chapter, two social workers and an educator (in charge of the recreation and general
education of detainees) of centre 127 met JRS Belgium to talk about their experiences on the implementation of Dublin Il
in Belgium. We thank them too for their time and dedication. JRS Belgium is also grateful for the answers to specific
questions of FEDASIL, the Federal Agency for the Reception of Asylum Seekers. Finally, JRS Belgium owes special
thanks to those people in the Dublin procedure who agreed to be interviewed about their personal experiences and views.
Ultimately they are the ones who are most affected by this procedure and their views should be carefully taken into
account in negotiations to amend the Regulation. This research aims to give them a voice.

MEMBER STATE PRACTICES

1. Provision of information

1.1. How information is given

The head of the Dublin Unit, Els Van Dorpe, said information is given to asylum seekers verbally, in written form or
both, depending on the specific phase of the Dublin procedure they are in: registration, the Dublin interview or
announcement of the decision.

At the moment of registration, which is the first contact between the migrant and the Immigration Office, the asylum seeker
receives a brochure about the asylum procedure, which also contains information about the Dublin procedure.

During the Dublin interview, the asylum seeker is informed verbally about the Dublin procedure and, if relevant, which
country the Belgian Dublin Unit will contact in order to request his return there. This country is determined on the basis of
hits in EURODAC (matching fingerprints), the asylum seeker’s story and possibly also documents, such as passports or
visas. Each story is reconstructed on the basis of a questionnaire. The asylum seeker does not receive a copy of the
completed questionnaire but his lawyer may, upon request, gain access to parts of his administrative file at the
Immigration Office, including the questionnaire.

% After the completion of the interviews, a new centre called Caricole was opened in May 2012, replacing centre 127.
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When the Immigration Office announces a decision, the asylum seeker is informed both verbally and in written form.

1.2. Type of information

Information provided by the Aliens’ Office

Upon registration, the asylum seeker receives an information brochure about the asylum procedure. This brochure
contains information about asylum and the role of the different official asylum authorities, namely the Immigration Office
(OE/DVZ), the Commissariat-General for Refugees and Stateless Persons (CGRA/CGVS), the Council for Foreigners’
Disputes (CCE/RVYV), the Council of State (CE/RVS), the Federal Agency for the Reception of Asylum Seekers (FEDASIL)
and the International Organization for Migration (IOM).

One paragraph of the brochure is dedicated to the Dublin procedure, explaining that an interview will aim primarily to
determine whether Belgium is responsible for processing an individual's asylum application and that, if not, the individual
will have to go to the country deemed responsible. The brochure outlines the possibility to appeal this decision, preferably
with legal support.

The administrative decision that the asylum application will be examined by another country is given to the asylum seeker
in two documents, which are explained verbally. One document is called annex 25 quater (for those who apply for asylum
at the border) or annex 26 quater (for those who apply for asylum on the territory), the other one is called annex 10 bis,
which is a travel certificate. On the occasion of delivering this decision, the asylum seeker is informed that he may return
to the other country voluntarily or he may be arrested and detained prior to deportation if the Immigration Office has
decided that it was necessary to enforce the transfer. A number of persons are already detained at the moment when they
obtain these annexes.

The Dublin interview

Two types of questionnaires are used during the Dublin interview, depending on whether it is a take-back hearing or a
take-charge hearing. The first is used if the person has already applied for asylum in a country where the Dublin
Regulation applies. The second is used when it is the first time the person applies for asylum. Based on the results of this
questionnaire, Belgium will either declare itself responsible for the examination of the asylum application or send a take-
back or take-charge request to the authorities of another European country in line with the Regulation in order to obtain an
agreement and fix a date for the transfer.

The questionnaire is not filled by the asylum seeker but by a civil servant of the Immigration Office and is approved by the
signatures of the asylum seeker, the civil servant and the translator. This implies agreement that Belgium will contact
another country or countries to make a take-back or take-charge request regarding the asylum seeker, however this does
not appear to be specifically stated in the document.

Information provided by the asylum seeker

The asylum seeker may present different types of information during the Dublin interview but not all information is checked
systematically. In principle, the reasons why a person applies for asylum are not examined. Medical documents are
difficult to verify for the Dublin Unit, because there exists a specific procedure for medical problems, which is called the
9ter request. This is a request which can be introduced by any person with health problems who is staying irregularly in
the country in order to obtain a residence permit on medical basis. For persons who mention medical problems, but who
don’t introduce a 9ter request, the Dublin Unit asks sometimes the control doctors of the 9ter Service for advice. For
checking other documents, such as tickets of trips or passports, the assistance of CEDOCA (the documentation and
research service of the CGRA/CGVS) or the Federal Police is asked.

After the interview, any additional information has to be sent as soon as possible to the Immigration Office. Once the
annex 25 quater or an annex 26 quater is delivered it is too late to give additional information.

1.3. Frequency of information provision

As mentioned above, information is provided to asylum seekers three times during the Dublin procedure: at registration,
during the Dublin interview and when the decision is announced. Some practices are slightly different depending on
whether the asylum seeker applies for asylum on the territory or at the border; or if he is detained.
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For those who apply for asylum on the territory, ideally a first hearing takes place on the same day as the registration,
when a registration form is filled and the fingerprints are taken. The registration form includes questions concerning the
identity, previous asylum requests, the arrival date to and residence place in Belgium, family presence in Belgium, health,
and the chosen language for the interview. Due to a backlog of Dublin cases over the last years, asylum seekers have
sometimes gone to the Immigration Office six or seven times only to be given a new date for a first hearing. This backlog
is now smaller than it used to be.

The first hearing is never the Dublin interview itself. Along the Dublin procedure the asylum seeker can be summoned
repeatedly also for other reasons, for instance to inform him that there is still no answer from the other country. During the
procedure, the asylum seeker is housed in a reception centre where he is assisted by a social worker who can help him
getting legal assistance.

When a person applies for asylum at the border, the Immigration Police ask him why he wants to file an application; some
also ask whether a translator is needed. The police record the asylum application and fill a form which mentions if the
person has valid documents, the name of the carrier and the last country where he boarded; take fingerprints and usually
send the individual to a detention centre. Asylum seekers who apply for asylum at the border are arrested almost
systematically when they don’t have the required documents to enter the territory or when the aim of their trip is not clear.

In the detention centre, the asylum seeker receives general information about asylum as well as a brochure from the
Immigration Office (Brochure d'information pour les résidents des centres fermés), which is available in about 20
languages and includes an explanation of the Dublin procedure.

Staff members from the Immigration Office then come to the detention centre to interview the asylum seeker or the asylum
seeker is brought to the Aliens’ Office for the hearing.

A social worker of the detention centre tells the applicant that he is a Dublin case (if this has already been established),
what it means, what his rights are, what the procedure is, and what papers he will receive. If the applicant is not willing to
leave Belgium, the social worker outlines the possibility to appeal in court, the necessity to have solid grounds to contest a
decision and the high odds against a successful outcome. The social worker also encourages the asylum seeker to accept
the future decision. He may do so by saying that the conditions are similar in all the countries where the Dublin Regulation
is applied.

When it has been established that an asylum seeker is a Dublin case and he is detained in view of the determination of
the responsible state, he receives a first official document letting him know that a request was sent to a country and that
this country requested to take him back or in charge must answer within a month; when a positive reply or no reply at all is
received, the individual is informed via a second official document of the date when a (silent) agreement was established.
Another official document (annex 25 quater or annex 26 quater) sent some days later informs the asylum seeker that
Belgium will not handle his application and that his transfer will be implemented as soon as possible. In all three instances,
the social worker explains everything with the help of translation if necessary

Finally, the day before the transfer, the asylum seeker gets a copy of his annex 10 bis, the travel certificate, which
indicates where and when at latest he has to present himself upon arrival.

2. Linguistic assistance

The head of the Dublin Unit said that asylum seekers may have access upon request to interpreters and that the state
foots the bill. When interpreters are assigned, ethnic and cultural sensitivities are taken into account, for example, when an
asylum seeker states that he prefers not to be assisted by a male or a female interpreter or one of a certain ethnicity. The
interpreters are paid by the Immigration Office; the Dublin Unit does not have a separate pool of interpreters. Interpreters
are said to be available for almost any language.

The information brochure about the asylum procedure is available in 23 languages. Documents belonging to the asylum

seeker — if he does not have a translated version — are verbally translated by the interpreter on the spot. Official written
decisions are always in French or Dutch, but not always verbally translated.
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In detention, interpreters paid by the Immigration Office are available too. However, JRS Belgium has observed that
language problems are frequent in detention centres and that its staff members often use co-detainees to help for
translation or interpretation.

3. Legal assistance, access and quality

If the asylum seeker doesn’t yet have a lawyer, he can have a pro deo lawyer, who is registered at the Office for Legal
Assistance of the Bar (BAJ/BJB) and who receives back-payment from the state for his services.

In detention, the brochure given to detainees includes information about legal aid. For those in reception centres it
appears that usually it is the social worker of the reception centre who makes sure the asylum seeker can get in touch with
a pro deo lawyer. The asylum seeker can also get help from the Office for Legal Assistance of the region where he
resides, provided he shows he is an asylum seeker. An asylum seeker can also contact any lawyer who can then request
the BAJ/BJB to designate him as a pro deo lawyer. Pro deo lawyers are not necessarily specialised in this field.

Lawyers are not permitted to be present during the Dublin interview but they have access to part (hot all) of their clients’
files at the Immigration Office. This prohibition of the presence of a lawyer during a hearing at the Immigration Office was
established by article 3 of the Royal Decree of 11 July 2003 about the procedure to be followed by the service of the
Immigration Office responsible for the examination of asylum applications.

FEDASIL underlines this, saying that since the asylum seeker does not have the right to be assisted by a lawyer or a
person of confidence during any hearing at the Immigration Office, he does not have the right neither to receive legal

assistance during the Dublin interview.

4. Level of transparency

Information about Dublin practices can be found at the CGRA/CGVS and in the annual report of the Immigration Office.
Additional questions can be put to the press service of the Immigration Office.

Public administration entities dealing with asylum seekers and migrants meet with civil society, including JRS Belgium, on
a monthly basis. These meetings are organised by CBAR/BCHYV, the Belgian committee for support to refugees. Statistical
information and information about the Dublin procedure can be found in reports drawn up after these meetings.

Statistics that may be obtained include the number of persons with a 26 quater (Dublin refusal on the territory with transfer
decision) or 25 quater (Dublin refusal at the border with transfer decision), how many people are in the Dublin procedure,
including the number of those detained and the number of families with minor children accommodated in open housing
units, which is an alternative to detention.

In the Immigration Office annual report also statistics about Dublin requests to Belgium or to other countries are available.
In 2011 1454 Dublin requests were sent to Belgium of which 907 were accepted by Belgium, 422 refused by Belgium and
125 awaiting a decision by Belgium. As to Dublin requests sent by Belgium, 2394 were sent, of which 1638 were accepted
by another country, 501 refused by another country and 255 awaiting a decision by another country.

As to the top five of files per nationality and per destination of requests and removals to another Dublin country, the
highest figure were requests to Sweden concerning Iraqis.

When we asked for additional figures, such as the number of cases when the sovereignty or humanitarian clauses were
applied, or the number of appeals filed by people in the Dublin procedure, we were referred to the Immigration Office
annual report and the CCE/RVV or, if the requested figures were not published, we were asked to write to the Director
General of the Immigration Office, which we did. Following our request, some additional figures were given, except those
concerning the discretionary clauses.
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5. Use of discretionary clauses (Articles 3 and 15 of the Dublin Regulation)

The head of the Dublin Unit did not give a clear answer when asked how often the discretionary clause is used but said it
is mostly applied for family reasons. She added that since the Dublin Regulation only mentions the unity of families with
minors, any other exception Belgium makes should be considered as a favour for humanitarian reasons. The discretionary
clause is usually applied for family reasons only in cases when most family members of the applicant are already in
Belgium.

FEDASIL said application of the clauses depended on the degree of family dependency or the medical condition of the
person in question.

Asylum seekers may request that one of the clauses be applied during their hearing at the Immigration Office in order to
avoid, for instance, a transfer to a country where they risk to undergo a bad treatment. After the MSS arrest®, the
Immigration Office adapted in December 2011 the questionnaire used during the Dublin interview. It now contains space
for possible objections in case of return to a EU member state or a third country and another one about the reception
conditions and bad treatment of the asylum seeker which could justify an opposition to a return to the responsible
country™*.

6. Use of appeals, i.e. judicial remedies

During the phase of determination of the responsible member state, no challenge is possible, because no official decision
has yet been taken. At that stage, only interventions by lawyers at the Immigration Office are possible. When a transfer
decision has been taken, the asylum seeker can file a non-suspensive appeal at the CCE/RVV within 30 days of
announcement of the decision (within 15 days if the person is detained). The appeal has a suspensive effect only if
introduced in extreme urgency, which means if deportation is imminent — in practice, this means detention. The appeal
should be filed within five days and the CCE/RVV should decide within 72 hours; until then, the asylum seeker cannot be
deported.

Detainees can introduce an appeal against their detention at the chambers. This procedure is the same one for Dublin
detainees as for persons who are staying illegally on the territory.

7. Reception conditions

Asylum seekers in the Dublin procedure have the right to accommodation until they learn the decision of which member
state is responsible to assess their claim; as noted above, notice of this decision is nearly always accompanied by an
order to leave the territory within seven days. This order can be prolonged if the asylum seeker says he wants to go to the
other country voluntarily, in which case he may stay in the accommodation for longer. FEDASIL evicts those asylum
seekers in the Dublin procedure who have not agreed to leave the country voluntarily and whose order to leave the
territory expires.

Asylum seekers in the Dublin procedure are housed in the same reception centres as other asylum seekers and have the
right to housing, food and a daily allowance (it has happened that asylum seekers in the Dublin procedure, like other
asylum seekers, didn't find a place in an open centre and ended up on the street.)

However a difference emerges after four months, when those persons whose asylum application is being handled in
Belgium may ask for housing in an individual reception centre, instead of staying in a collective reception centre. An
asylum seeker in the Dublin procedure first has to be accepted in the Belgian asylum procedure before being eligible for a
place in an individual reception structure. He might thus have to wait for longer than four months.

0 Arrest of 21 January 2011. Condemnation of Belgium by the European court of Human Rights for submitting an afghan asylum seeker
to inhuman and degrading treatment by transferring him to Greece within the framework of the Dublin regulation.

“! From the research « La réception du droit européen de l'asile en droit belge: le Réglement Dublin et la Directive Qualification » (The
reception of the European asylum law in Belgian law: the Dublin Regulation and the Qualification Directive), Sylvie Sarolea (dir.), Luc
Leboeuf, Emmanuelle Néraudau, Louvain-la-Neuve, 2012, p. 136.
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Another difference is that asylum seekers whose application was rejected may ask for an extension of material assistance,
while those in the Dublin procedure may not. However, in special situations where human dignity is threatened, an
exception may be made and an extension can be granted.

According to FEDASIL, Belgium has transposed the European Reception Conditions Directive almost entirely into Belgian
legislation. However the Belgian reception law lacks some provisions of the EU Directive concerning the right to
professional training and detention of asylum seekers. Concerning the latter, FEDASIL confirmed that the reception
conditions directive is not applied in detention centres.

For the time being, asylum seekers have access to the labour market and to professional training organized by regional
employment agencies only if the examination of their asylum application lasts for longer than six months. If the asylum
procedure is still on-going after six months, then they get access. For persons in the Dublin procedure, the Immigration
Office first has to decide which country is responsible for examining an asylum request. Until they haven’t done so, the
actual asylum procedure doesn't even start. So even if the Dublin procedure takes more than six months, the asylum
seeker won'’t have access to the labour market for all that time.

In order to meet the specific needs of vulnerable asylum seekers, the agency or NGOs in charge of the reception of
asylum seekers has agreements with specialized institutions or organizations. If the asylum seeker is housed in one of
them, the agency or NGO will take care that administrative and social follow up are assured from there, as well as material
assistance.

8. Asylum procedures

The asylum procedure is the same one for ‘regular’ asylum seekers as for persons who are accepted to the asylum
procedure after having gone through the Dublin procedure.

The head of the Dublin Unit said asylum seekers in the Dublin procedure may have access to the Belgian asylum
procedure. For example, during the phase of the determination of the responsible state, Belgium may agree to ‘take
charge’ of the application if an individual has never applied for asylum before. Or if someone has applied for asylum in the
past and has an on-going procedure in Belgium, for example, at the CCE, Belgium would take charge of his file, so that he
may continue with the asylum process.

When Belgium decides to take back a person who went already through the procedure, which was closed with a negative
decision, it depends if that person applied already for asylum in the other country or not. If so, he can end up in the asylum
procedure if he presents himself at the Immigration Office with new elements for a new asylum application.

When a person is summoned to the Immigration Office in the context of the Dublin procedure, irrespective of whether it is
for the first hearing, the Dublin interview or the decision, he has 15 days to turn up. If he does not do so, then his asylum
procedure will be considered closed.

9. Detention

According to Mrs Van Dorpe, asylum seekers in the Dublin procedure are not automatically detained and most are offered
the possibility to leave for the designated country on a voluntary basis but the percentage of those who actually do so is
very low at 5%. However, if we see the figures of the Immigration Office for 2011, it appears that 1641 persons were
delivered an annex 26 quater and 862 persons were detained with an annex 26 quater. Were all those detained with such
an annex offered the possibility to leave on a voluntary basis and subsequently detained if they hadn’t done so or have
they not been offered this possibility at all? It is also not clear to which extend asylum seekers at the border are offered the
possibility to leave for the designated country on a voluntary basis.

Detention is possible during two phases of the Dublin procedure: first when the responsible member state is being
determined and then when this state is identified and there is a transfer agreement.

In the first case, the stipulated term is one month, which can be prolonged by a second month. Due to a lack of places in

detention, not many — a monthly average of 15 — people are detained in this phase. This number used to be higher in the
past. In the second case, again the stipulated term is one month and this time it cannot be prolonged.
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Thus persons in the Dublin procedure can be detained for three months in all. However, if a person refuses the first
transfer attempt, then his detention can be prolonged for two more months and he will be considered as staying illegally in
Belgium.

Ninety-five per cent of the asylum seekers — mostly single men or women — who are detained are transferred. When there
is a perceived risk that a person may abscond, if he does not have travel documents or makes it clear that he absolutely
does not want to leave, there’s a good chance he will be detained.

There is an alternative to the detention of families with minor children: housing units, which are mainly used for families
arrested at the border. However not many families in the Dublin procedure have been housed there so far and some
absconded. In 2011, nineteen families out of 137 who stayed in these units, were in the Dublin procedure. Ten families
were transferred under the Dublin Regulation, while nine absconded.

10. Implementation of Dublin transfers

Transfers are carried out by the Service CR (Deportations Unit) of the Immigration Office. This service makes the
necessary arrangements, issues a Dublin Travel Certificate (valid for two weeks) and ensures that the transfers take
place.

If the asylum seeker is travelling overland, he will be picked up at the centre and brought to the border. If he leaves by
plane, then his ticket will be available at the Federal Police at the airport and he will fly without accompaniment. An
immigration officer puts him on the flight and gives the captain an envelope with his travel certificate, flight ticket and
original ID-documents (provided they are genuine).

The first transfer attempt is without escort. In case of a refusal, the asylum seeker will be brought back to the detention
centre until the next attempt. From the second attempt onwards, an escort is organized by the Federal Police in case of a
transfer by plane but not for an overland transfer.

In case of a take-back or take-charge by Belgium, if the person applied for asylum in the other country, he will receive an
annex 26 (a document stating that he is an asylum seeker) upon arrival in Belgium, including an appointment at the
Immigration Office. Belgium will examine his asylum application if he turns up at the Immigration Office. If he does not
appear within 15 days after his arrival in Belgium, he will be considered as having renounced his asylum application and
his case will be considered closed. If he did not apply for asylum in the other country, his file will be transferred to Service
C (‘Clandestines’) and detention will be a possible consequence.

11. Additional information

No one is sent back to Greece any more. While migrants are returned to all other EU countries, exceptions are made if a
person can prove he seriously suffered in the country he is facing return to — usually Malta, Cyprus, Hungary and
sometimes also Italy. The Dublin Unit said that in such proven cases, Belgium takes responsibility for and examines the
claim.

The CCE/RVV urges an individual assessment of the situation that would be faced by each migrant in the country Belgium
wants to send him to. However, due to a lack of staff, the Dublin Unit says this is very difficult.

Mrs Van Dorpe mentions that initially, every half year the Dublin Units of the different EU member states met. During these
meetings often concrete cases were discussed. This consultation was perceived very positively. Unfortunately no
meetings have been organized anymore since the proposal in 2008 to recast the Dublin Regulation; so each country
applies the Regulation now more and more on its own way.

Beyond written or verbal information, educators in centre 127 noticed how important free informal discussion is in some
cultures. Consequently, they built in spaces for discussion, sharing of experiences and information, where rumours may
be deflated and misleading interpretations of information quashed. In a group, it is possible to share frustrations or fears.
The educators also noticed that appropriate information often allows for a better acceptation of one’s situation. They have
four workshops:
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¢ Asylum and subsidiary protection;
¢ Asylum procedure in Belgium;

. Mission of the lawyer;

¢ Dublin Regulation.

These workshops are not planned at fixed intervals, but set up when the need appears.

DATA FINDINGS

1. Basic information

All the interviewees were ‘transferees’, individuals who were either waiting for the determination of the state responsible
for their asylum claim (40%) or for their transfer, once the state responsible has been determined (52.5%). Five per cent
were challenging their transfer and one man did not know in which phase of the procedure he was. The amount of time
interviewees had been in the current phase of the procedure was on average just over two weeks.

None of the interviewees were ‘returnees’, transferred under the Dublin Il Regulation from another European country to
Belgium. This does not reflect the reality because in 2011 other ‘Dublin countries’ accepted 1638 Dublin requests from
Belgium while Belgium accepted 907 Dublin requests.42 These figures show that in the Belgian context there are on
average nearly two ‘transferees’ for one ‘returnee’.

The reason why no ‘returnees’ were interviewed is because most interviews (85%) took place in detention centres where
mainly ‘transferees’ are detained. Returnees are not usually detained so JRS Belgium members did not come across any.
The ‘transferees’ interviewed had been detained for an average of three and a half weeks. Three had been in detention for
two months, which is the longest period reported.

The vast majority of the interviewees were single men aged 28 years on average and coming from sub-Saharan Africa
(57.5%), usually (8 persons) from Democratic Republic of Congo (DRC). Only one-fifth had been in Belgium before and
nearly half had family members in one of the EU member states, mostly Belgium, France or the Netherlands. Three
interviewees had partners in Belgium: one of these was detained together with his partner.

All but one spoke more languages than their mother tongue. Most interviewees spoke Lingala (spoken in DRC, Angola
and the Central African Republic), Dari or Pashto (both spoken in Afghanistan and Pashto also in Pakistan) as their

mother tongue. French and English were the most frequently spoken foreign languages.

2. Personal ‘Dublin story’

When the interviewees were asked to narrate their personal ‘Dublin story’, certain common elements emerged repeatedly,
especially the number of times they went from one European country to the other.

A 22-year-old Afghan man said: “In 2007 | left Afghanistan for Iran, then Turkey, Greece, Italy, France and finally, in April
2008, | arrived to the UK where they took my fingerprints for the first time since | had entered the EU. | applied for asylum
there because my father was against the Taliban. | got a negative decision after the first interview and in March 2010 the
UK sent me back to Afghanistan. My uncle was working with the Taliban and he forced me to join him, but | didn’t want to,
so in order to keep safe | stayed for 13 months in different places in Afghanistan. In April 2011 | left Afghanistan again for
Iran, Turkey, Greece, then | went by lorry to Italy and finally with a small car | ended up in Belgium, where | applied for
asylum. Now | am waiting for my interview.”

An Algerian, who claims to be 16, said: “| arrived in the EU through Greece, where | had been living for about four years
on an irregular basis. Other Algerians were helping me there. | left Greece on foot for Montenegro; from there | took a taxi
to Albania, then to Serbia and Romania. At the Serbian-Romanian border they arrested me. The border guards forced me
to apply for asylum in Romania. | was offered a choice: either to apply for asylum or to be transferred to a detention

“2 Immigration Office Annual Report 2011, page 220.
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centre. Two months after my asylum interview | received a negative decision. At that time | was living in an open centre in
Galati, where the conditions were very bad. There were no beds and no food. We received 10 euros to live on for 15 days.
Most people left this centre after a few days to live in a squat, but | stayed. The guards were very corrupt. Sometimes |
slept outside and had to beg for something to eat. Racism against foreigners is very bad in Romania. Many of my friends
needed to steal to eat. They ended up in prison for six months. The police are often violent. [Tears welled up in his eyes
as he talked about his life in Romania.] After | received the negative decision | left Romania by truck and went to Italy,
where | took the train to Belgium. There | was arrested in the train to Ostend. They transferred me to the CIM, where |
applied immediately for asylum. The Immigration Office sent a transfer request to Romania, which accepted it. | have
already refused once to board the aircraft to be transferred to Romania. | will never go back there! | absolutely refuse to
return to Romania! I'd rather be returned to Algeria!”

These stories reveal not only the number of countries some interviewees crossed before applying for asylum, but also the
hardships they faced, which sometimes seemed to play a role in their decision to change country.

The second element to emerge most frequently was the number of times the interviewees applied for asylum.

A 21-year-old Afghan man said: “I arrived in the European Union through Greece. Together with 30 other people | took a
boat from there to Italy, as an irregular migrant. In Italy the police arrested all of us in a railway station when we tried to
board a train. They took our electronic fingerprints. We were offered accommodation in containers where we didn’t receive
anything to eat. | left this accommodation the same day and for 10 days | lived on the streets and in railway stations. My
wallet was stolen. | did not have anything to eat. In the end | left for Belgium where some of my cousins live. In Italy | had
not applied for asylum but upon arrival in Belgium | immediately went to the Immigration Office in order to do so. FEDASIL
could not provide any accommodation, so they suggested | look for accommodation myself and they would pay the costs. |
was unable to do so because | do not speak the [Belgian] languages and do not know how to find accommodation in
Belgium, so | slept at a friend’s place and in railway stations. After my interview at the Immigration Office | was arrested
and brought to the CIB where | was detained for 20 days. From there | was transferred to Italy, where they took me to a
reception centre, but there was no place available. They told me to return to that centre in six months, instead | returned to
Belgium, where | went to the Immigration Office on several occasions to reapply for asylum, but | was not given an
appointment. In the end | was arrested as an irregular migrant at the station in Ostend and transferred to the CIM. In the
detention centre | filed another asylum request. My transfer to Italy has been requested, but | cannot return to lItaly
because my situation there is no better than in Afghanistan.”

In this case the asylum seeker tried, in vain, to apply for asylum in the country of his choice. The forced transfer didn't
prevent him from returning to the country that transferred him.

Finally, the third most frequently mentioned element was the number of times the interviewees said they had been
detained.

A 37-year-old Kurdish man from Syria said: “I fled from Syria to Hungary, where | applied for asylum in February 2009,
about three months after | left Syria. | got a negative decision but | don’t know why. About one year later, | was detained
for five months in a Hungarian prison in Nyirbator. | paid a lawyer who managed to secure my release and to get me a
residence permit. In view of this, | went to the Hungarian authorities, but they contacted the Syrian embassy. A few
months later | received an order to leave the territory with an entry ban of three years. | stayed for three months with a
Syrian friend in Hungary, and then | took a truck to Turkey, where | stayed for about six months. After that, | came to
Belgium, where | applied for asylum in January 2012. Now | am detained again and Belgium says | should go back to
Hungary.”

This Syrian man was detained in Hungary. He had probably hoped to “erase” his Dublin traces by leaving the EU territory
and returning to another EU member state to start a new asylum procedure from scratch. Instead he faced detention again
and a possible transfer to Hungary.

These stories show how determined some asylum seekers are. They cross many countries, risk detention, forced

transfers and other forms of hardship, but still continue trying to get the protection they claim to need. A large majority of
nearly 85% of the interviewees believed their chances of a positive response to their asylum claim had suffered due to the
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transfers between EU countries. The rest believed the transfers had actually improved their chances. The opinion of one
interviewee reflects the feeling of many in the Dublin procedure: “You manage to get in but not to get out. You're stuck,
like a mouse.”

3. Knowledge of Dublin procedures

When asked what they knew about the Dublin procedure, most of them said Dublin defines the country responsible for
their asylum application. Five said that Dublin is about transfers and four the fingerprinting country. Only 10% of the
interviewees had an advanced knowledge of the Dublin procedure and mentioned several aspects of it.

Asked how well they felt they were informed about the Dublin procedure, nearly 70% said they knew little or nothing, a
high number compared to the 10% who said they felt well informed. The others felt somewhere in-between knowing and
not knowing the procedure. Nobody felt he fully understood Dublin.

Most interviewees said they got their information on Dublin first from administrative authorities (42.5%), followed by
lawyers and other migrants. Only two persons said they had been informed by NGOs. The vast majority got this
information verbally, 10.3% in writing and 20.7% both verbally and written.

About three quarters of those who had been informed about the Dublin Regulation said they had received this information
early enough in the process and 70% had understood the information imparted to them. The stated reasons for
understanding the information were mainly that they had been given a thorough explanation in a language they knew. On
the other hand, when the interviewees did not understand, it was usually because they were informed in a language they
didn’t know or because the information was too complicated. Some said they were too stressed and so were incapable of
understanding what they were told.

“l know | can be sent back to Italy, but | don’t understand why. | didn’t apply for asylum in Italy,” one interviewee said. This
man seemed to have some knowledge of the Dublin procedure but apparently not enough to fully understand why the fact
that he had not applied for asylum in Italy was not a ground for him to be allowed to start an asylum procedure in Belgium.

Of those who had asked the state to provide them with information, 44% said they received it. However, 36% never asked.
Most of those who asked (65%) said the information wasn't helpful. The interviewers noticed sometimes that the asylum
seekers felt this way because the information was not what they had hoped to hear. There seems to be a link between
unpalatable information and information which is not easily understood, because people don’t want to hear it.

4. Appeals

More than half (52.5%) of the interviewees said no one had informed them about how to appeal a transfer. The rest had
been informed, usually verbally by administrative authorities, followed by lawyers. Nearly one-third of the interviewees
tried to appeal the transfer; the rest did not try either because they were still in the determination phase or because there
was no prospect of success or support from a lawyer.

Asked whether they had been in touch with a lawyer, 75% of the interviewees responded positively. The number of those
who had a state paid lawyer was four times higher than those with a privately paid lawyer. Some 40% found that their
lawyer had taken good care of their case, a view formed by the amount of effort taken by the lawyer, his availability and
the amount of information he provided.

Still 25% had not been in touch with a lawyer. The reasons why so many had not been in touch with a lawyer were not
researched, but we do know that four of them were awaiting the determination of the responsible state, while six the
implementation of the transfer decision.

As to whether the interviewees were informed about discretionary clauses, just over half responded negatively (52.8%). As
with other information imparted, those who were aware of these clauses cited their sources as the administrative
authorities, followed by lawyers or other migrants. About one-third of the informed interviewees tried to argue their case
based on one of these clauses, mainly health reasons; none ended up with a positive outcome.
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“Yes, they asked me the question, but it was not so clear. | didn’t have the occasion to say much. The Immigration Office
didn’t give me much time to express myself and | had the impression they had decided already to send me back to
Sweden anyway.” Although he had formally been given the opportunity to express his reasons for wanting to stay in
Belgium, this interviewee felt his views didn’t have an important impact on the outcome of his case. Another interviewee
echoed this: “Migrants who have been living here know the system a bit. They say that if Belgium decides they want to
return you to Switzerland, they will do so, they won't listen to you if you don’t want to be returned.”

5. Asylum case

Less than half of those interviewed (all interviewees were ‘transferees’) said they would apply for asylum or return to
Belgium after they were transferred. Most (60.5%) said they didn’t yet know what they would do after their transfer. One
said he would end up in prison after his transfer and another said he would harm himself.

58% did not know how to apply for asylum in the country they were being transferred to. Of those who knew (16 persons),
12 said they had applied for asylum there before.

“l apply for asylum in Belgium. | want to work and to be able to live, simply live.” These are the words of a young man from
sub-Saharan Africa who had lived for two years on the streets during his asylum procedure in Italy and who was facing a
transfer back there. Asked what he would do on his return to Italy, he replied: “Die. Just die. Why would Belgium send me
back to Italy? | was there for two years on the street. | had to beg to eat. This is against the human dignity.”

6. Personal well-being

The majority of those interviewed (82%) said the Dublin procedure had disturbed their initial plans, defined by more than
half as searching for safety, by one-quarter as searching for work, and by the rest as hoping to study or to start a family.
More than a third said the procedure was an obstacle in the way of their search for safety. One man said he had a visa for
Italy, and had counted on returning there anyway, so for him not much changed. Some said they would go to a different
EU country. Very few considered returning to their country of origin.

Some questions about the assistance provided by the authorities, such as housing or work, were irrelevant for most
interviewees because they were detained. As to the provision of education, a bit more than half of those who answered
the question said they had the opportunity to enjoy some form of education, such as language classes. Medical care, food,
clothing and basic services, such as toiletries, transportation and recreational activities, were mostly available and deemed
to be of good quality.

80% of those who were detained said they experienced ‘unspecific negative impacts’, 20% said it was their mental health
that suffered.

When asked about their connections to Belgium and the country they faced a transfer to, most cited links with Belgium,
namely that they spoke one of the national languages, that they had family or at least compatriots there. On the other
hand, 44% saw no advantages in the country they were facing a transfer to. A few mentioned language as an advantage,
which may be explained by the fact that one-fifth of the interviewees had already been in that country prior to their arrival
in Belgium. The presence of family, relatives or friends was mentioned by a few.

To the question whether their families had been impacted by the Dublin procedure, of the 17 interviewees who had family
members in the EU, nine replied in the affirmative, with some answers underlining the fact that they were unable to care
for their families, because they were detained, and anxiety on the part of relatives.

The overwhelming majority of the interviewees (95%) said they had never tried to abscond from the authorities. Nearly half
said it was because they still had hope or trust in the system; others said either that running away was not allowed or that
they had no will to do so, or because of their health. Only two people tried to abscond, one because of the unsatisfactory
outcome of his case and the other because he felt he was innocent and that he had not applied for asylum in Iltaly before —
his reasoning shows once again that the Dublin Regulation is not easy to understand.
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One of those who stayed said: “I don’t want to live in illegality because it makes no sense. | thought: if | always follow the
rules, everything will be fine. | trusted the authorities and that's why | gave them all my documents.”

7. Personal views on the Dublin Regulation

65% of the interviewees found the Dublin Regulation to be unfair, unjust or not good. Only one person found the Dublin
Regulation to be a good thing. 13% said it should be accepted since it is the law, with most specifying that they were
powerless and left with no other choice. 13% said the Dublin Regulation needed to be reviewed while others said they
didn’t know anything or else had no opinion about it.

The main view to emerge was that people would like to choose where to apply for asylum but were unable to do so due to
the Dublin Regulation. Detention and the duration of the procedure were also mentioned.

One man said: “It is an economical regulation. Sometimes it is cruel. Until now | haven't met any person who had a
positive experience with Dublin.” Another said: “On one hand they might be right, because they [the EU member states]
have decided to be unified, but if they want to force someone to go to a country, they should also listen to that person.
Dublin is a bit strange. For instance, if Italy agrees to take me back, but | have just left Italy because of problems there and
Belgium doesn’t even know about all those problems in detalil, this is a bit complicated. You can compare it to insects, you
try to remove them, but they come back to you, even more numerous. This is the same when you have problems. | have
been analysing a lot and this Dublin system is disturbing me.”

Most (34%) said they wished they had known about the Dublin Regulation before being put through the procedure, with
some (13%) saying they would have wanted to know in advance about the hardship they would face. Seven mentioned
knowing more about European mentality, culture or rules governing work and documents; the rest didn’t want to know
anything that specific in advance.

“l had problems. | didn't know anything about Europe. | thought it was possible to live in Europe without documents. |
would have liked to know this before. We are nomads,” one said. Another confirmed this lack of knowledge when she
explained how she ended up in Europe: “I didn’t even know | was going to come to the EU, my father-in-law helped me to
get out of the country. | thought | would arrive in a neighbouring country. | learned about Dublin only once | arrived in the
EU.”

If they were to give advice to other migrants, most (19%) would tell them to stick to the rules of the Dublin Regulation.
Others (16%) would advise them to be informed before travelling to the EU or (14%) to carefully choose which EU country
to head for. The difference between one country and another was explicitly mentioned by an asylum seeker who had been
detained in Hungary: “Countries like Hungary, Romania, Bulgaria, Greece, Poland, they are all Dublin countries, but the
situation is not good there. They cannot be compared to EU countries like Belgium, Germany, France, Switzerland, Italy,
Spain, Sweden, Norway, Finland and Denmark. Those are the ‘real’ EU countries.”

Some said they would advise other migrants to have their documents in order before coming and would add that the EU is
not a bad place in itself but it does depend where in the EU you end up. Four said they would tell others not to come to the
EU. One said, “I wouldn’t advise anybody to live in Italy. He risks putting his life at stake.” Another says, “Europe is not the
paradise that | imagined back in my country. You should not neglect what you do have in your country. But if you have to
flee war, then you have no choice.”

One said: “You have to be patient, morally, physically and spiritually. You need solid nerves to be able to go through
detention and transfer.”

Asked what their biggest problems were, the interviewees mentioned first their fear of returning to another EU country and

detention; second, getting asylum or not and the absence of family; and third, their fear of return to their country of origin.
Others mentioned medical issues, a lack of stability, accommodation or work.
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Nearly 30% said the best solution for their situation would be to have a normal life, while some 25% felt it would be to get
refugee or other legal status, 21% said staying in Belgium would be best, while 18% said they wanted to be free. Five per
cent they wanted to start or join their family.

“To be someone who lives in peace and who works for the country that helped me,” one said. An elderly widow from sub-
Saharan Africa, who tried to join her son in the Netherlands, expressed the same longing: “To live in peace, like before, for
these last days of my life.”

DATA ANALYSIS

A) Understanding and accepting information

A total of 70% of the interviewees said they knew little or nothing about the Dublin procedure and only 35% of those who
had asked the state for information found it to be helpful. Questions like “how well are you informed about the Dublin
Regulation?” or “was the information provided by the state authorities helpful for your situation?” can only be answered
subjectively, because the answers depend on individual interpretations of “good knowledge” or “helpful information”.

The interviewees often took these questions as an opportunity to express their frustration about their own Dublin case and
this coloured the way they viewed the information received, for example, saying it was unhelpful because they were going
to be transferred anyway. For them, helpful information would have been information in their favour. Even if they might
have understood the rules intellectually, it appears to have been hard for some to understand them emotionally, and to
accept them.

Others said they knew nothing about Dublin and gave the impression that they didn’t want to know anything, however as
the interviews progressed, it turned out that they did know at least something. Interestingly, 70% of the interviewees said
they understood the information imparted when they asked the state authorities (only half asked for information). This 70%
might seem to contradict the above-mentioned 70% who professed to know little or nothing about Dublin, but seems to
confirm the gap between the intellectual understanding and emotional acceptance of information. Information is difficult to
understand if one doesn't accept it.

It is a reality that the Immigration Office has made efforts to provide asylum seekers with information in a language they
can understand, and not only verbally. Their information brochure about the asylum procedure, including a chapter about
the Dublin Regulation, is available in 23 languages. Whenever necessary and possible, interpreters are called in to help.
We may question how come most interviewees remember having received Dublin information only verbally, while the
Immigration Office insists it gave an information brochure to every person who applied for asylum. This might be due to
the fact that the information about Dublin is only a short chapter in the brochure, which can easily be overlooked,
especially if the migrant doesn’t even know initially that the Dublin procedure will be applied in his case. A separate
brochure about Dublin, which may be referred to at different stages of the procedure, might help asylum seekers to better
absorb useful information.

Even if the majority stated that they had understood the information, there is still 30% who did not understand it. Besides
language problems, they said the information was too complicated or they were just too stressed to take it in. These are
interesting indications as to why information sometimes fails to sink in. Migrants come from different backgrounds and
have varying levels of intellectual capacity. Some might have benefitted from higher education while others may be
illiterate. So it is important that information is provided not only in a manner that is technically correct but also in a way that
can be understood by the individual. Leaving enough room for questions and remarks during hearings will give officials the
opportunity to verify if the information imparted has been actually understood and, if this is not the case, then to explain it
in a simplified way. Stress seems to be another important factor when it comes to grasping information. If one is too
stressed and preoccupied, then no information, no matter how simply, patiently or repeatedly explained, will be
understood. Creating an atmosphere of trust and understanding, insofar as this is possible, might be part of the solution;
however announcing “bad” news or information to someone who is unable to hear and grasp it remains a difficult
challenge. It is therefore all the more important to provide repeatedly and on different stages of the procedure information
of good quality.
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B) Appeals and discretionary clauses

Over half of the interviewees said they had not been informed about how to appeal a transfer or about the discretionary
clauses. In its brochure, the Immigration Office mentions the possibility to appeal a transfer decision as follows: “If you
don’t agree with this [transfer] decision, you have 30 days to introduce an annulations appeal at the Council for Foreigners’
Disputes. For this, it is preferable to be assisted by a lawyer.” However, in the brochure, it is not explained how legal aid (a
lawyer paid by the state) may be found. According to the Immigration Office, such information is given to asylum seekers
once they arrive to the open reception centre. Besides the written information on how to appeal, some questions during
the Dublin interview refer to the discretionary clauses: asylum seekers are asked about family members with refugee
status in member states or in third countries, family members in Belgium or Europe, their health condition, whether they
have any objections if their asylum request is treated in this member state or in a third country determined by the Dublin
Regulation, or if there is a specific reason why the person wants to file an asylum application in Belgium. It would seem
that asylum seekers are formally informed about the possibility to appeal and at least asked about possible reasons for
applying the discretionary clauses. Yet most of them say they have not been informed about these issues. Their reply
could be interpreted, once again, as an expression of frustration, but we may also suggest that the information provided by
the authorities (most interviewees were informed by the authorities) was not explicit enough. An extra effort by the
authorities could be done here.

Should we also question the role and competence of the lawyer? There is no information about the areas of specialization
of the lawyers for this sample but about 75% were state-paid and, according to the Immigration Office, such lawyers who
tackle Dublin cases are not necessarily specialized in asylum law. This tallies with the experience of JRS Belgium when
meeting asylum seekers in the Dublin procedure. Very few lawyers of this sample appear to have informed their client
about the possibility of appealing. We don’t know if this omission was due to lack of knowledge, lack of communication or
because they did not want to give any false hopes to their client. Anyhow, based on previous experiences, JRS Belgium
can confirm that once they know they are handling a ‘Dublin file’, many lawyers assure their client that it is impossible to
take any action.

Moreover, six interviewees didn’t have a lawyer at the time of the Dublin interview. Four others, who were in the phase of
the determination of the responsible state, also reported not to have been in touch with a lawyer. Unfortunately we don’t
know why one fourth of the interviewees did not have a lawyer. Were they not informed about the possibility to get one,
didn’t they want any lawyer or did some lawyers themselves said on forehand they wouldn’t be able to undertake any
action? Based on their experience in detention centres, JRS Belgium workers have noticed how social assistants are
sometimes sceptical about the use of legal assistance for persons in the Dublin procedure. The mere fact that lawyers are
not allowed to assist at the time of the Dublin interview does not mean that they wouldn’t be needed until that phase. On
the contrary, it is very important that lawyers inform their clients from the very beginning about the modalities, possibilities
and consequences of the Dublin procedure.

However, it must be said that most of those who said they had been in touch with a lawyer were satisfied with the care
applied to their case and based their opinion on the amount of effort taken or the extent of availability.

Given the figures, we cannot draw any firm conclusions about the reasons why so many interviewees said they were not
informed about appeals or discretionary clauses, but at some point they seem to indicate a lack of clear information on
these issues.

C) Uncertain future

On the one hand, 60% of the interviewees said they hadn’t planned what they would do after they were transferred, and
on the other hand, most did not know how to apply for asylum in the country they would be transferred to. Could this
uncertainty and lack of information about the asylum procedure be a cause for their reluctance to accept transfer
decisions? The interviewees were not asked explicitly if they agreed to be transferred or not but most did mention that
their biggest fear was return to another EU country. From previous experience with persons in the Dublin procedure, JRS
Belgium knows that most would prefer to stay in Belgium. Other figures seem to confirm this preference since 74% said
they had connections to Belgium. Also, the majority (82%) said the Dublin procedure had disturbed their initial plans.
Therefor it is extremely important that the Belgian authorities stay closely in touch with the authorities of the country
deemed responsible and that a follow up is carefully checked and ensured for each individual, especially for the most
vulnerable ones. JRS Europe has developed a tool in this sense, the Dublin Il Country Information Sheets (to be found on
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their website), in order to inform the asylum seekers, lawyers and authorities about different Dublin countries. Also the
Dublin Transnational Project43 created similar brochures. These kinds of tools should be developed by the authorities for
all the countries where the Dublin Regulation is applied.

Even though most of the interviewees did not know how to apply for asylum in the country they would be transferred to, a
minority did know the procedure. Most of the latter had already applied for asylum earlier in that country so the fact that
they were informed was not due to the efforts of the Belgian authorities. This might indicate that information provision on
this issue is lacking. However it is worth mentioning that, on the initiative of some educators in centre 127, a special effort
is made to inform persons in the Dublin procedure about what it entails and the country they will be transferred to. The
educators have noticed that appropriate information often allows for better acceptation of one’s situation. Concretely, they
have prepared several workshops, which are organised when there is the need, and provide a space for information,
discussion and sharing of experiences. Besides the Dublin Regulation workshop, training about a specific country or a
language course is sometimes organized for a small group when there are enough detainees in the Dublin procedure
linked to the same country. This initiative seems to be quite unique and highly appropriate for the concrete needs of
persons in the Dublin procedure. It is an excellent example of a good practice and should be encouraged and emulated.

Another remarkable outcome of this sample is the fact that, when asked about their initial plans prior to entering the Dublin
procedure, more than half of the interviewees said they wanted to search for safety. And of the 80% who said the
procedure had disturbed their initial plans, most emphasised again that it was an obstacle in their search for safety. Of the
few who said they did have new plans, most mentioned once more that they were going to search for safety. Seeking a
safe place thus appears to be one of the interviewees’ main concerns.

The asylum seekers’ uncertainty as to whether safety will ultimately be found, combined with insufficient and unclear
information about the procedures of the country they will be transferred to, may pose obstacles in the way of trusting the
authorities. Official information provided by the transferring country about the asylum procedures, reception conditions and
health systems of other EU member states, often does not correspond with asylum seekers’ personal experiences. If the
Belgian authorities assure asylum seekers that there are decent reception conditions in Italy, when some might have left
Italy precisely because these conditions were so poor, it will be difficult for them to trust the information they receive and to
accept transfers.

Although lack of trust might well be a reason for not accepting transfer decisions, the figures show that the vast majority
(95%) of the interviewees never tried to abscond from the authorities, mainly because they still had hope or trust in the
system. Obviously we don’t know about those who did abscond because it is nearly impossible to trace them. But based
on the figures we do have, we observe that on the one hand the interviewees did not abscond because they still trusted
the system to some extent, and on the other hand they were very suspicious of their transfer because they didn’t know if
they would succeed in reaching a safe place.

Finally, the fact that many asylum seekers in the Dublin procedure are detained does not help to enhance their trust in the
authorities. Detention rather augments their resistance and frustration. 80% of the detained interviewees said detention
had a negative impact, 20% specified it was negative for their mental health. However, when asked about education,
medical care, food, clothing and basic services, most said these services were available and of good quality.

D) “The Dublin Regulation is unfair”

“An unfair regulation that has to be accepted since one is powerless against this law” appeared to be the general
perception of the interviewees about the Dublin procedure. They found it unfair in most cases because they would have
liked to choose where to apply for asylum. Due to the Dublin Regulation, this is not possible. Prior to entering the Dublin
procedure, most would have liked to know that the Regulation existed, which they did not. If one does not know the rules
beforehand, any law will most likely be perceived as unfair, hence the importance of information. The fact that most
interviewees would advise other migrants to stick to the Dublin rules and to be well informed beforehand underlines this.
The interviewees are well aware of the complex consequences in case of non-compliance with the rules. Unfortunately
this awareness came too late for them since they have had to face many difficulties they could have avoided had they
been better informed. Some even said they would have liked to know beforehand about the hardships they risked facing.

“3 http://www.dublin-project.eu/
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If asylum seekers said they wanted to choose in which country to apply for asylum, this is often not possible due to the
general Dublin principle, which is to avoid asylum seekers to file their application in more than one country. Because it is
sometimes very hard for them to simply obtain a visa for the country of their choice or to reach that country without being
fingerprinted under the way, some go from one country to the other. It is thus all the more important that the risk of
entering a Dublin procedure is widely known by all asylum seekers and people assisting them. Another kind of system
where, for instance, asylum seekers have first choice of country, would prevent some of the current pernicious effects,
such as forced transfers, of the Regulation. We could think of a system which is more based on solidarity between
countries and on the choice of the asylum seekers, in function of criteria based on connections they have with certain
countries, such as family presence or language knowledge.

The realisation that fear of return to another EU country and detention are the two biggest problems highlighted by most of
the interviewees, and that all they long for is a normal life or a legal status, prompts us to reflect on how states’ legal
obligations may be better aligned to the needs of the asylum seekers.

CONCLUSIONS AND RECOMMENDATIONS

1. Review of the Dublin Regulation

There is a big gap between the expectations of the asylum seekers and the aim of the Dublin Regulation. The first ones
are looking for safety because they couldn't find it in their own countries; on the other hand, the European objective is to
have, inside the EU, the best policy for avoiding that persons apply for asylum in more than one European country. At the
moment when the asylum seeker thinks it has become possible to live in a safe place, he is sent to another state to lodge
his asylum request. However, the determination of the responsible state supposes that the Member States are equal,
which is not the case for the following reasons: firstly, since the application of the Regulation we have seen that the
countries at the external borders of the EU are more burdened in terms of the number of asylum seekers; secondly, we all
know that the European countries themselves have different policies towards foreigners, because certain countries have,
for instance, a recognition rate for asylum seekers which is much higher than others.

In the past (before 2008), Member States met regularly to reflect about the practical application of asylum requests in their
respective countries. Those meetings were an opportunity for the authorities to have an overlook of the difficulties caused
by this European Regulation. These kinds of reflections could be very useful in view of a complete review of the Dublin
Regulation.

* Recommendation to the EU
To review the principle itself of the Dublin Regulation which is based on two wrong presumptions: the equivalency
of the number of asylum seekers entering the different countries, and the equality between those countries in
terms of the treatment of asylum requests and general reception conditions

* Recommendation to other EU member states
To start again the reflection meetings between the Dublin Units of the different countries about possible
improvements of the Regulation, including the burden sharing of the asylum requests on a European level.

2. Detention

Detention is the deprivation of a fundamental right, which is the individual liberty. Even for those who committed
infractions, imprisonment is nowadays increasingly seen as a measure which brings along more problems than solutions.
This is a fortiori the case for foreigners who committed no other infraction than to be in a country where they don’t have
the right to be. Today, we know better than ever the appalling impacts of the deprivation of liberty of foreigners who are
kept in detention centres. This has been researched in several reports, such as Becoming Vulnerable in Detention by JRS
Europe in 2010. Especially asylum seekers, who have often gone already through a lot of hardship, should not be placed
in detention centres. The same applies even more for persons in the Dublin procedure, for it is not a crime to lodge one’s
asylum request in country A, whereas the European Union has foreseen that the request should be treated in country B.
Anyway, the legal motivation of such a detention has to be accurately specified in the light of the fundamental rights. The
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abolition of detention could also be an important element in order to raise the trust of the asylum seekers and the
acceptance of decisions.

* Recommendation to the Federal Parliament
To reform the law so that the detention of asylum seekers, in particular of persons in the Dublin procedure, is
forbidden.

« Recommendation to the Immigration Office
Pending a new law on the prohibition of the detention of asylum seekers, to use detention only as an exception, a
measure of last resort, in the light of the fundamental rights.

3. Legal assistance

All asylum seekers should know the rules of the Dublin Regulation before the Dublin interview takes place. They have to
be aware of the consequences of the information they provide during the hearings: the reasons for applying for asylum in
Belgium rather than elsewhere, visa, family links, health, fingerprints, etc. Lawyers are the best people to give them such
information.

Very few lawyers informed their client about the issues of discretionary clauses and appeals. The reason for this has not
been researched, but in the past, JRS Belgium has observed discouragement from the side of lawyers whenever their
client happened to enter the Dublin procedure. A worrying percentage of 25% of the interviewees didn’t even have a
lawyer. If the Immigration Office mentions in its brochure that it is better to be assisted by a lawyer when appealing a
transfer decision, then those 25% have lost the battle beforehand.

< Recommendations to Fedasil, the Immigration Office and the bar association
A) To ensure that all asylum seekers have the opportunity to consult a lawyer already before the Dublin hearing
(through a system of legal permanency).
B) To give social services specialized trainings so that they are better prepared to provide information about the
Dublin Regulation, the asylum procedures in other Dublin countries, possible appeals, etc.

< Recommendations to the Secretary of State for Migrati  on and Asylum
To review article 3 of the Royal Decree of 11 July 2003 about the procedure to be followed by the service of the
Immigration Office responsible for the examination of asylum applications, in order to allow the presence of a
lawyer during the Dublin hearing at the Immigration Office.

< Recommendation to the bars (Offices for Legal Assis tance)
To train lawyers specifically about possible actions in the Dublin procedure.

4. Information

Many interviewees feel powerless against the Dublin Regulation because they cannot choose the country in which to
apply for asylum. Most had never even heard about it before. Hence the importance of informing them about the Dublin
procedure and helping them understand its basic principle.

As the figures show, the interviewees generally understand the information about the Dublin procedure provided by the
state authorities. However additional efforts, such as creating a separate user-friendly Dublin brochure, could be an
improvement. The fact that most interviewees said they had not been informed neither about appeals nor about
discretionary clauses, while the authorities appear to inform asylum seekers systematically, might indicate that the
provided information is not clear enough.

If the information was not understood, it was mainly because it was too complicated or because the receiver of the
information was too stressed and thus not capable to grasp what he was being told. It is therefore important that the

page 95



Protection Interrupted

authorities check to see if the information imparted has actually been understood and that they create — as much as
possible — an atmosphere of trust and understanding to reduce the stress and frustration level of the migrant.

The complex relationship between the intellectual understanding and emotional acceptance of information might account
for the significant number of people who initially professed to know nothing or very little about Dublin but who turned out in
reality to know quite a few aspects of the procedure.

Most interviewees didn’t have a plan about what they would do after their transfer nor did they have information about how
to apply for asylum in the third country. Their biggest fear was precisely to return to another Dublin country. All these
factors might indicate why so many refuse to accept transfers. If enough information about the asylum procedure in the
other Dublin country is given, as happens in the Caricole centre, and if there are reassurances about individual safety, in
that risks of inhuman and degrading treatment are checked individually, trust in the authorities could augment.

¢ Recommendations to the Immigration Office

A) To provide sufficient and understandable information to persons who have to undergo the Dublin Regulation.

B) To avoid the use of other migrants to help interpreting or translating whenever information about the Dublin
procedure is provided, and instead use official interpreters.

C) To create a separate user-friendly brochure about the Dublin procedure, which could be referred to at
different stages of the procedure. To add in that brochure complete information about the discretionary and
humanitarian clauses and the provisions about legal assistance.

D) To indicate in the decision itself (annex 25 quater or 26 quater) not only the possibility to appeal the decision,
but also the legal provisions about legal assistance.

¢ Recommendations to the Immigration Office and Fedas il

A) To check from the very beginning of a hearing at the Immigration Office if the provided information has been
understood and to answer any asylum seekers’ questions about it.

B) To organize regularly workshops about the Dublin procedure.

C) To provide accurate information about the country of transfer and the asylum procedure there, in such a way
that the persons could be able to make projects for their future.

D) To develop the country information sheets started by NGOs and extend their number, so that sheets are
available for all the Dublin countries.

5. Fairness in procedures

Because of the high number of Dublin files, it has happened in the past that asylum seekers were obliged to present
themselves several times to the Immigration Office only to be given a new date for a first hearing, which delays the asylum
procedure, and, by consequence, increases the uncertainty for the foreigners about their future.

We could think of improvements which would make the Regulation to be more in line with the needs of the asylum
seekers.

¢ Recommendation to the Immigration Office

A) To continue reducing the backlog of Dublin files.

B) To allow asylum seekers to clarify their fears and objections to transfers.

C) To give asylum seekers systematically a copy of the completed questionnaire of the Dublin interview.

D) To check the risks for asylum seekers in case of a transfer individually (including indecent accommodation,
medical negligence, bad treatment, etc.) and to precise in the transfer decision the reasons why the fears
expressed by the asylum seekers could be neglected.

E) To provide special care for vulnerable persons to be transferred.

F) To reassure that transferred persons to a Dublin country with a doubtful reputation are followed up in the
other country by contacting the Dublin Unit or other asylum instances there.

6. Transparency
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The interests of the asylum seekers and of the European states receiving them are obviously not the same ones, but
these states are all democracies, so in order to ensure that the weakest party is most protected, transparency in the
administration is a key point. In this sense, the contact meetings led by the CBAR/BCHV between governmental offices
and NGOs are very important. We would like to go a step further and receive there more information about the application
of the Dublin Regulation, such as the use by the Belgian authorities of the discretionary clauses.

¢ Recommendation to the Immigration Office
A) To publish more information (especially during the contact meetings with NGOs, organized by the
CBAR/BCHYV) about the application of the Dublin Regulation and especially the use of discretionary and
humanitarian clauses during the Dublin procedure.
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DIASP national report: FRANCE

Author: Forum réfugiés-Cosi, www.forumrefugies.org

INTRODUCTION

In the course of this study, Forum réfugiés-Cosi interviewed 27 asylum seekers in various stages of the Dublin Il
Regulation procedure. Fourteen were awaiting a decision on their potential transfer and five had challenged the decision.
For eight interviewees, the transfer had been ordered and was pending implementation.

The interviews were conducted by a member of Forum réfugiés-Cosi in two locations (at the orientation platforms44 in
Lyon and in Nice) in France, between February and June 2012. No interviews were carried out in detention centres.* In
addition to the interviews with the asylum seekers, the findings in this survey are the outcomes of interviews with lawyers
specialised in asylum law, with staff of Forum réfugiés-Cosi working in detention centres and with the Dublin Unit in Nice
and Paris. A review of the literature has also fed the findings in the section on the implementation of the regulation.

Forum réfugiés-Cosi wishes to express its thanks to the asylum seekers who have kindly agreed to be interviewed and to
all the persons who have helped in the drafting process.

MEMBER STATE PRACTICES

Caveat: This review of practices is mostly based on observations in the region of Lyon. In France, the prefectures are the
immediate administrative proxies of asylum law. They are responsible for issuing the temporary permit to remain
(Autorisation Provisoire de Séjour) and are therefore the authority in charge of determining the responsible Member State
under the Dublin Il regulation.46 As a result, practices related to the implementation of the Dublin Il Regulation tend to vary
from one department to the other.

1. Provision of information

In accordance with section 1.2.3 of the circular of 1 April 2011%, the prefectures must inform the asylum seeker, in a
language that one can assume he understands, of the whole procedure concerning the application of the Dublin I
Regulation — inter alia, its impact on his asylum application, response deadlines, transfer deadlines and possible
extensions of time limits under the Dublin 1l Regulation.

In fact, practices vary widely from one prefecture to the other. Asylum seekers under the Dublin Il procedure are issued a
“Dublin notice”. This document consists of one photograph, the asylum seeker’s personal data (first name, last name, date
of birth, nationality) and the dates on which he must present himself at the prefecture. Besides, this document informs the
asylum seeker about whether he has been placed under a “take charge” or “take back” procedure. In general, the
prefectures regularly summon the asylum seekers placed under the Dublin procedure to get information about its
progress. These appointments take place about every 15 days in Lyon. In Nice, asylum seekers under the Dublin
Regulation are summoned every month. In Paris, Dublinees are not summoned regularly and receive the response about
the identification of the responsible state by post.

The level of completeness of the information provided also varies from one prefecture to the other. Information is not
necessarily provided about the identified take-back country or about the criteria leading to this decision. The asylum

“*In France, these orientation platforms can have several missions; they can receive asylum seekers to provide administrative, legal and
social support and can also handle requests for housing and postal address (domiciliation).

“In general asylum seekers under the Dublin |1 procedure in France are placed in detention only a few days before the actual transfer is
enforced. This short period had to be used in priority to support asylum seekers in their appeal process rather than spending time on the
DIASP interviews.

“In parallel, a “Dublin unit” in the division for asylum at the border and permit to remain within the Ministry of Interior is tasked to
centralise all requests sent to France by other Member States.

47 Circular on the implementation of the Dublin Il Regulation, 1 April 2011 (NOR I0CL1107084C)
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seeker is not necessarily informed about the date when the country supposedly responsible for his application was
contacted and sometimes does not know the date of its response either. This information can be obtained by looking at
the asylum seeker’s official file. In the Prefecture of Rhéne, Dublinees are formally informed about these dates through the
notification of readmission order letter delivered to them once the decision to “take charge” or “take back” has been made.
In Lyon, this decision is generally explained and indicates the deadline until when the transfer must take place.

Finally, the presence of an interpreter varies greatly when information on the Dublin procedure is given in prefectures. In
Nice, an interpreter is called to translate written information when the applicant does not speak French.

2. Linguistic assistance

During their appointment at the prefecture to apply for a permit to remain on the grounds of their asylum application,
claimants are interviewed according to a form (Dublin form or residence permit form). During this appointment, questions
are asked about civil status, family of the applicant, modalities of his entry into French territory, countries through which he
travelled and potential prior asylum applications. This is when the applicants may mention the presence of family members
residing in another member state. These questions are asked by officers at the desks of the prefecture.

All asylum seekers are affected by this process. The form is written in French and in English and must be filled in French.
The presence of an interpreter during this appointment varies; it is often a compatriot who provides translation in the
applicant’s language.

Asylum seekers are sometimes provided with a leaflet (available in five different languages in Lyon), which includes
general information about the asylum application and some very limited information about the Dublin 1l procedure (inter
alia, the states covered by the Regulation and the criteria for the identification of another state that might be responsible).
In Lyon, the “Dublin notice” is translated into most of the languages usually spoken by the majority of asylum seekers or at
least in one understandable language (often in English). However, this notice does not exist in Lingala, for instance, even
though Congolese asylum seekers are often placed under the Dublin Il procedure.

Finally, the notification of readmission order is not always translated into an “understandable language” but the prefecture
has the obligation to provide some translation (by finding someone who can translate in the prefecture or by reaching a
translator by phone). The French authorities have recently changed their methods to avoid seeing their readmission order
quashed on the grounds that the asylum seekers had not been informed in a language they understood. Certain
prefectures require that the asylum seeker bring an interpreter along, even for the handing over of the transfer decision
(for example, the Prefecture of Basse-Normandie). This practice was found to be irregular by the Council of State in a
decision on 13 February 2012.*®

3. Legal assistance, access and guality

Apart from cases where applicants under a Dublin procedure had access to housing thanks to the emergency reception
scheme, Dublinees only have access to the legal assistance provided by the NGO-led orientation platforms. For instance,
Forum réfugiés-Cosi is able to offer information through its “Dublin on-duty advice office”, available half a day every two
weeks, to assess the asylum seeker’s legal situation and recommend a lawyer if necessary. This is an important support
for asylum seekers under the Dublin procedure but is constrained by its limited scope.

In France, people with low income can apply for a “jurisdictional allowance” through which the State pays for lawyers’ fees
and costs of legal proceedings. Access to legal aid can be obtained after the notification for transfer to the responsible
member state has been issued. Applicants must request this allowance at the office for legal aid of the relevant
administrative court (Tribunal administratif). This office can ask for further information and a short account of the legal and
de facto reasons why the asylum seeker thinks the contested decision is unfounded and may lead to a violation of his
fundamental rights. Access to legal aid is more difficult for applicants under the Dublin procedure (this is due to their
particular administrative status — non-admitted to residence) and is not granted if their arguments are deemed
unconvincing.

8 Council of State, 13 February 2012, n° 356458
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Finally, when lodging an emergency “référé” to the administrative court, asylum seekers can request the assistance of the
lawyer ‘on call’ (who will be paid retroactively through the jurisdictional allowance system).

4. Level of transparency

Statistical data on the implementation of the Dublin Il Regulation is not officially published by the French authorities but
information may be delivered on request. Some information on the flows of Dublin Regulation transfers
(incoming/outgoing) with other member states is available in the report to parliament of the secretariat general of the
immigration control committee.*®

5. Use of discretionary clauses (articles 3 and 15 of the Requlation)

In France, the sovereignty clause takes on a special aspect because it is founded on Article 53-1 of the Constitution in
addition to Article 3.2 of the Regulation: “The Republic may enter into agreements with European States which are bound
by undertakings identical with its own in matters of asylum and the protection of human rights and fundamental freedoms,
for the purpose of determining their respective jurisdiction as regards requests for asylum submitted to them. However,
even if the request does not fall within their jurisdiction under the terms of such agreements, the authorities of the Republic
shall remain empowered to grant asylum to any foreigner who is persecuted for his action in pursuit of freedom or who
seeks the protection of France on other grounds.”

Legally, the administrative authorities must determine whether to use the sovereignty and humanitarian clauses before
implementing any readmission procedure.50 The implementation of the right to seek asylum implies the possibility for the
French authorities to take responsibility for examining the asylum application, even though international or EU law may
allow them to entrust another state with this determination. The demand for an individual examination of each claim is also
enshrined in the circular of 1 April 2011, which stresses that the implementation of the Regulation should not be automatic
and that the prefecture may decide not to resort to it for humanitarian reasons.

It is difficult to know how the sovereignty clause is applied in France partly because, when an informal appeal (recours
gracieux) is accepted, the prefecture simply allows the asylum seeker to lodge a regular application for asylum, without
having to explain why and without mentioning whether it is under one clause or the other. There are no statistics publicly
available. The effective implementation of these two clauses is scarce and uneven throughout the territory. In Paris, it
seems that the humanitarian clause has been used for asylum seekers who were deemed non transportable and for whom
no transfer could be carried out. In contrast for instance, in the prefecture of Nice, an asylum seeker who was ill was put
under the Dublin Regulation, with a transfer to Poland, while his wife applied for asylum in France.

When French authorities do resort to the discretionary clauses, it is usually to reunite families or to protect people with
serious health problems. In Lyon, the humanitarian clause was referred to by the prefecture to get around the restrictive
concept of family in some rare situations. For example, the twin brother of an asylum seeker was provided with a
temporary permit to stay.

The use of the humanitarian clause on the basis of medical reasons is pretty rare. The possibility to access healthcare in
other EU member states is assessed in a strict manner: as long as the asylum seeker is transferred to an EU country, it is
presumed he is bound to find the required treatment.

Transfer suspension

As a consequence of the judgment MSS/v. Belgium and Greece™, the Ministry of Interior asked the prefectures to stop, on
a temporary basis and awaiting further instructions, transfers towards Greece, in a telegram dated 14 March 2011.
Consequently, prefectures must apply the modalities of article 3.2 of the Dublin Regulation and therefore declare France
responsible for examining the application for asylum. This is currently implemented by the prefectures.

49 http:/Aww.immigration.interieur.gouv.fr/Info-ressources/Actualites/L -actu-immigration/Les-chiffres-de-la-politique-de-l-immigration-et-

de-l-integration-Rapport-au-Parlement
*0 See jurisprudence of the administrative court of appeal of Versailles, 19 June 2012, n°11VE00263
* Application no. 30696/09, European Court of Human Rights, 21 January 2011
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6. Use of appeals, i.e. judicial remedies

The Dublin Regulation pertains primarily to administrative law in France and not directly to asylum law.
As soon as the asylum seeker is reported as being under the Dublin Regulation, he has the opportunity to send his
comments to the prefecture within 15 days.

As a Dublin “notice” is not binding, it cannot be challenged before the administrative court. Throughout the process to
determine the responsible state, no legal recourse is available. The only possibility is to lodge an informal appeal to the
prefecture against the decision of assignation under the Dublin Regulation.

Two types of appeals are available:

- Informal appeals: Applicants receive a written reasoned response within a four-month timeframe. These appeals have
worked when it was possible to identify the presence of family members who reside in France legally or when proof of a
three-month stay outside the European Union can be provided. In facts, these appeals tend to work for situations in which
a Dublin procedure shouldn’t have been put in place at all.

- Court appeals: If the asylum seeker does not agree with the transfer decision, he may file a regular administrative appeal
against it within two months. In such cases, the jurisdictional allowance may be granted but the appeal does not carry a
suspensive effect.

In addition, the appeal for interim measures in order to suspend an administrative decision (référé suspension) (L.521-1 of
the code of administrative justice) enables the suspension of a transfer order in the event of an emergency and where
there is serious doubt about the legality of the decision. According to French case law, a situation of emergency is
generally granted when the claimant is actually detained in an administrative detention centre. Although processed
relatively rapidly, appeals for interim measures do not have a suspensive effect during the examination of the claim and
getting access to a lawyer in detention centres can be very difficult. Asylum seekers are usually arrested and placed in
administrative detention centres in late afternoon for a departure scheduled on the next day. Only people whose case was
previously handled by a lawyer can expect to have swift access to legal advice.

7. Reception conditions

Dublinees are excluded from some of the reception benefits granted to “regular” asylum seekers.

Allowance

At the time of the interviews, as well as at the time of writing, asylum seekers placed under the Dublin Regulation were still
deprived in practice from the main social aid usually granted to other asylum seekers. They were not formally entitled to
the temporary waiting allowance (allocation temporaire d'attente (ATA): 11.01 euros per day for other asylum seekers).

This situation has been brought to the attention of the European Court of Justice (ECJ) through a preliminary ruling filed by
the Council of State in the case Cimade-Gisti C-179/11, in order to seek clarification on the obligations resulting from the
Reception Directive (2003/9) concerning asylum seekers under the Dublin Regulation.52 The Court ruled that asylum
seekers under the Dublin procedure must have access to decent reception conditions. This means having a temporary
waiting allowance like other asylum seekers, until the transfer to the responsible member state actually takes place.
However, this decision is not yet fully applied in France. Asylum seekers under the Dublin procedure may apply for the
temporary allowance at the “Pole Emploi” office and the payment will be ordered but only for those cases in the French
courts and by arguing the implementation of the ECJ jurisprudence.

Health
Dublinees are eligible for the “Aide Médicale d’Etat” (AME — medical state aid) after having been in France for three
months®. This cover provides free medical care to third-country nationals in accordance with the regulations stipulated in

2 Court judgment (Fourth Chamber) of 27 September 2012 (reference for a preliminary ruling from the Conseil d'Etat - France) -
CIMADE, Groupe d'information et de soutien des immigrés (GISTI) v Ministre de I'Intérieur, de I'Outre-mer, des Collectivités territoriales et
de I'lmmigration (Case C-179/11)

%3 Asylum seekers in the regular procedure, like any other third-country nationals with a certain income level, have access to healthcare
thanks to the universal healthcare insurance (CMU) system but they are exempted from the 3 months residence requirement applied to
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the Family and Social Action Code. Pursuant to Article L 251-1 of the Family and Social Action Code, any third-country
national who has been residing continuously in France for more than three months, even if he has been staying on the
territory without a permit, is entitled to medical care in public hospitals.

While waiting for this social protection, Dublinees may go to hospitals where they can find healthcare access points —
“Permanences d’Acceés Aux Soins de Santé” (PASS). Only vulnerable people (sick people and children) under the Dublin
procedure may request to benefit from the AME as soon as they arrive.

Since March 2011, the AME had become a payoff allowance and migrants had to pay an annual fee of 30€ (causing
serious difficulties as these asylum seekers do not have any social aid and are not allowed to work). This tax was revoked
by parliament on 19 July 2012.

Housing

Since they are not granted a temporary permit to remain, asylum seekers under a Dublin Il procedure are not entitled to a
place in the national receptions scheme for asylum seekers (regular reception centres) as per French law. However, in a
decision of 20 October 2009, the Council of State ruled that asylum seekers placed under a Dublin “notice” are covered by
the Reception Directive and therefore the prefectural authorities have to ensure that their basic needs are met, at the very
least. The necessity to provide asylum seekers under the Dublin Il procedure with accommodation was confirmed by the
circular of 24 May 2011 on the management of emergency accommodation for asylum seekers. Indeed, it is clearly stated
that asylum seekers under a Dublin procedure should benefit from the asylum seekers’ emergency accommodation
system. According to this circular, accommodation is only available up to the date of notification of the Dublin transfer
order, or for one more month by special dispensation. Nonetheless, one should note that this text is not legally binding and
this right has still not been transcribed into French law. Asylum seekers under the Dublin procedure can claim the
application of the Reception Directive before a court if they do not have a place in an emergency centre for asylum
seekers.

In reality, the majority of Dublinees are living in emergency night shelters or in the street. Only those who are vulnerable,
such as families or sick people, may get accommodation in some asylum-seeker centres (transit centre or asylum-hotel).
The DNA (national reception scheme) in France is overwhelmed. Forum réfugiés-Cosi has opened a temporary
accommodation system, called “SAS”, where Dublinees may get housing. In 2012, Forum réfugiés-Cosi delivered social
and legal accompaniment to several Dublinees: Eighty-three were accommodated in the SAS centre, 114 were housed for
some time in specific ‘hotel-like’ facilities and four stayed in the transit centre.

Unaccompanied minors

The Dublin procedure is applied to all asylum seekers aged over 14 years without exception (as per the Regulation). The
official policy of the Dublin Office is that it doesn’'t apply transfers to unaccompanied foreign minors. Unaccompanied
minors can however be placed under Dublin notifications by prefectures. Such cases have been identified in different cities
in 2012.

8. Asylum procedures

Unlike other asylum seekers, those placed under a Dublin Il procedure are not allowed to have their asylum claim
examined by the French first-instance determination authority (French Office for the Protection of Refugees and Stateless
People / OFPRA).

Asylum seekers in the Dublin Il system have access to asylum procedures in France only if they succeed in challenging
the decision to apply the Dublin Regulation to them:

Through an informal appeal (recours gracieux) to the prefecture during the first 15 days

Through an appeal to the administrative court.>*

other third country nationals. Whereas asylum seekers in an accelerated procedure or Dublin procedure, who are not eligible for the
CMU, can benefit from the state medical aid (AME) only after 3 months of residence in France.
% See more details in section 2.6
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In addition, Dublinees who have not been transferred within the prescribed deadlines (6 months) are supposed to have
access to the normal national asylum procedure in France. In reality, an extended deadline has been imposed on many
Dublinees so they are facing a delay in their potential access to the asylum procedure. This extension (18 months) is often
justified by the assumption that the asylum seeker is considered by the prefecture as “absconding” and as trying to
sabotage the implementation of the Dublin Regulation. This deadline extension concerned 18% of asylum seekers placed
under a Dublin procedure in 2011. In many cases, no written decision concerning the extension of the deadline was
provided, which makes it difficult to contest the situation before an administrative judge.

According to the Dublin Regulation, the six-month deadline is extended to 18 months in cases of absconding. The 1 April
2011 circular clarifies that this encompasses two situations only:

« When an asylum seeker does not comply with the summons from the prefecture and when it is not possible to notify him
of the transfer decision;

*« When an asylum seeker does not comply with multiple summons sent explicitly to execute a previously communicated
transfer decision.

However, in practice, various prefectures clearly do not respect this legal provision and its judicial interpretations. For
example, the Paris Prefecture systematically extends transfer deadlines from six to 18 months, on the grounds of
absconding, after the first missed appointment.55 These improper deadline extensions abnormally lengthen the Dublin
procedure and delay access to the “regular” asylum procedure in France.

Besides, at the end of the extension, asylum seekers who finally can apply for asylum are often placed under the
accelerated procedurese. This means they have 15 days to submit their asylum claim and that OFPRA then has 15 days to
make a decision. A side consequence is that their appeal at the National Court of Asylum (appeal court - CNDA) has no
suspensive effect on a removal decision taken after a rejection from OFPRA.

Concerning access to the asylum procedure for asylum seekers who are returned to France, their application is treated in
the same way as any other. They restart the procedure where they left off. If his application was turned down by the
National Court of Asylum (appeal court - CNDA), the asylum seeker may apply to OFPRA for a re-examination of his
application only if he has new evidence. If the asylum seekers come from a safe country of origin, their applications are
examined under the accelerated procedure.

9. Verification of information

With regards to the production of evidence, the French authorities have indicated in the April 2011 circular® that in the
absence of identity or travel documents, the statements of the asylum seeker should be used. However, according to the
same text, the results of the fingerprints comparison in EURODAC will be decisive in the search for another member state
that may be potentially responsible.

When asylum seekers claim to have remained for over three months outside the borders of the European Union after their
last stay and prior to re-entering France, the prefecture asks them to submit material proof of exit and re-entry in EU
territory. Official documents, delivered for instance by local hospitals or local authorities, certifying this stay in a non-EU
country, are generally not considered sufficient. The asylum seekers are asked to provide the travel documents with which
they left EU territory, as well as the document with which they returned to France.>®

10. Detention

* National report of the European network for technical cooperation on the application of the Dublin II Regulation, Report on France,
December 2012

% Considering that the fact that the person had been considered as “absconding” is a reason to use sing Article L 741-4 of CESEDA that
foresees that the accelerated procedure can be applied “if the asylum request is based on a deliberate fraud or constitutes an abuse of
the asylum procedure, or has only been made to prevent a notified or imminent return order”.

57 Circular of 1 April 2011 (NOR I0CL1107084C)

%8 National report of the European network for technical cooperation on the application of the Dublin II Regulation, Report on France,
December 2012
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Following the circular®® of 6 July 2012 of the Ministry of Interior, ‘prefects’ are encouraged to enforce the procedure of
house arrest for families with minor children rather than resorting to detention — even though families with children may still
be placed in administrative detention centres.

Asylum seekers in France are not automatically detained but they may be detained in immigrant administrative detention
centres (Centres de retention administratifs — CRA). These are not penal detention centres. Detention in France is used to
carry out the removal process, as a transit area before the transfer to the responsible country. Dublinees cannot be
detained before a readmission decision has been taken and notification has been made.

After notification of a readmission order, an asylum seeker under a Dublin procedure has two choices:

He accepts the transfer and receives a “laisser passer”. From this date on, the asylum seeker has one month to leave
French territory and reach the responsible state voluntarily.

He does not accept and, after one month, will no longer be allowed to remain in France. He will therefore face the risk of
being arrested and subjected to a readmission under escort. In this case, asylum seekers under a Dublin procedure are
detained in administrative detention centres.

Asylum seekers placed under the Dublin procedure are not detained for a long period60 (three days on average) as their
transfer is usually organized before their arrest. Most of the time, transfer flights are scheduled for the day after
assignation in an administrative detention centre. In 2012, in Lyon, the longest detention period for asylum seekers placed
under the Dublin 1l procedure has been five days (the family concerned had refused to board the plane).

In theory, people under the Dublin procedure may be examined by a doctor when they arrive at the centre. However, once
again due to the short period spent in these centres, Dublinees often do not have enough time to meet a doctor before the
actual implementation of their transfer.

The legality of the decision to detain can be challenged in court within 48 hours and the administrative court must rule
within 72 hours. This period starts from the moment when the measure is notified (and not from the arrival at the
administrative detention centre).The short duration of stay in the detention centre however implies that asylum seekers
often do not have time to consult the legal aid services. Asylum seekers often have no document other than the transfer
decision. It is therefore impossible to check the regularity of the procedure, particularly in terms of compliance with the
deadlines stipulated by the Regulation. In any case, this appeal has no suspensive effect.

11. Implementation

French law provides for three methods of transfer:

¢ Voluntary transfers: Cases where the person agrees with the transfer. This is systematically offered when the
transfer decision is communicated. France is supposed to be in charge of organizing the transfer or covering its
cost. However, the asylum seeker is usually not aware of this possibility of financial assistance.

« Enforced transfers with controlled departure: Cases where the asylum seeker is accompanied by a state
representative until he boards the mean of transportation.

« Enforced transfers under escort: Cases where the asylum seeker is accompanied by a state representative until
he is handed over to the authorities of the other state. These transfers are supervised by the border police (PAF).

The modalities put in place to arrange transfers can vary from one prefecture to another. In the Rhéne Department, a
refusal of voluntary transfer (refusal to accept the transfer upon notification) does not necessarily result in immediate
detention.

NATIONAL DATA FINDINGS

1. Basic information

% NOR INTK1207283C
% |n comparison with the authorised detention period of a maximum of 45 days.
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The persons interviewed for this study were 81.5% men and 18.5% women. The average age among interviewees was 30
years (the youngest was 18 and the oldest 61). Most were married but their families were not in the European Union at the
time. The average length of time they had been under the procedure at the time of the DIASP interview was 10 weeks (the
shortest was three weeks; the longest eight months).

The sample varied in terms of nationality. More than half of those interviewed came from sub-Saharan African countries
(Democratic Republic of Congo — DRC, Guinea, Nigeria, Rwanda and Sudan). A quarter of the interviewees were from the
South Caucasus (Georgia and Armenia). None had stayed in France beforehand. All the interviewees were facing a
request for transfer to another EU member state (referred as ‘transferees’).

For more than half, the request for transfer was pending and they were awaiting a decision. One-third had been notified of
an order to be transferred and were awaiting its implementation. The rest of the sample were either in the process of
challenging the transfer or had just won an appeal against the transfer decision.

2. Personal story

Asylum seekers seized the opportunity of the interviews to explain their personal story at length, detailing the stages of
their journey to France.

Every asylum seeker’s story is different but we can identify common patterns in the way the interviewees talked about their
journey to France and the elements they considered as decisive. As a first element, the majority mentioned the first
country through which they entered EU territory. Then most interviewees moved to describe the European countries they
crossed and stressed whether their fingerprints had been taken or not. Finally, they usually mentioned the number of times
they had applied for asylum (when relevant). In this context, some interviewees stressed that they had not intended to
lodge such a claim in the first countries of entry.61 One asylum seeker told us he “had to ask for asylum at the border, it
was the condition to enter Polish territory.”®?

Finally, in several cases, interviewees insisted on the periods of time when they stayed outside EU territory for more than
three months.

These accounts shed light on the many steps that asylum seekers have to take to reach a western country such as
France. The interviewee from Mongolia described a journey during which he stopped in no less than six countries before

reaching Lyon.*

All those who answered the question about the impact of the Dublin Il Regulation (11) believed it has worsened or will
worsen their chances of finding protection in Europe.

3. Knowledge of Dublin procedures

When we asked the asylum seekers what they knew about the Dublin Il Regulation, nearly half (47%) reported knowing
that the Dublin Regulation is related to the identification of the country that should be responsible for their asylum
application. A third of the interviewees pointed out that they were aware that implementation of the Regulation implies
transfers between two European countries. Only a few (18%) seemed to have advanced knowledge about Dublin I
procedures and mentioned several elements.

The vast majority of those interviewed had heard about the Dublin Il procedure but did not understand what it meant as
they lacked information. A worrying fact is that four said they knew absolutely nothing about it. Conversely seven of the
interviewees considered themselves well informed even if they missed certain aspects of the procedure. Those who had
been provided with some information reported that the two main sources were non-governmental organisations (just over
half) and administrative authorities (44%).

® This occurred in Estonia for interviewee FR1, and in Spain for interviewee FR6
2 |nterview FR24
% Interview FR4
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The findings of the survey with regards to the level of understanding of the information provided is almost evenly divided:
13 said they understood the information while 14 said they did not.

The interviewees gave indications as to which conditions are more favourable to a better understanding of the information.
Most of those who felt they understood the information stressed the importance of getting a thorough explanation (66.7%)
in the right language or with interpretation (11.1%). When asked to explain their lack of understanding, eight said it
resulted from the complexity of the information conveyed while four mentioned the absence of appropriate translation. One
of the interviewees said the use of “Google translation” to explain the information was “more guessing than
understanding."64 As an additional element, the stressful situation faced was also identified as an impediment to
understanding in two cases.

Finally, it is interesting to note that only one-quarter of the interviewees said the state authorities provided them with
information specifically upon request.

4. Appeals

Two-thirds of the sample said they had been informed on how to challenge the transfer decision to another European
country. Fourteen people said they received information about appeals from an NGO; out of this group, nine (64%) people
tried to appeal. No one said they received this information from border guards and three said they received it from
administrative authorities.

Out of the whole sample, only 13 of the asylum seekers under the Dublin Il procedure tried to challenge the transfer
decision imposed on them (with an informal appeal or a court appeal). It should be noted however that 14 of the
interviewees were not yet at a stage where the decision could have been challenged in court (those waiting for the
decision on the responsible state cannot challenge their assignation under a Dublin Il procedure, only the transfer decision
can be challenged before the administrative courtes).

Interviewees alluded to various reasons for not challenging the transfer decision. Some said they had not understood that
they could have challenged the decision while others referred to the difficulties inherent in the obligation to challenge it
within the prescribed deadline of two months. Indeed, one of the interviewees said he wished he had challenged the
decision but did not manage to get an appointment with a lawyer before the deadline passed.66 Finally, as an illustration of
the feeling of lack of control over their lives, one interviewee strikingly said: “I think my situation had been already doomed.
And | think there is no point challenging the decision here because the dice are cast.”®’

The answers gathered about interviewees’ experiences during the appeal process are varied. The perception of whether
the case was well attended to by lawyers is often confused with the actual result of the process.

When looking at the results of the interviews, it is very interesting to note that absolutely all the interviewees who had
contacted a lawyer (12) were advised by what the questionnaire referred to as “state lawyers” — in France, these are
private lawyers paid through the state subsidised allowance (jurisdictional alIowanceGS).

Information on the use of the sovereignty clause

A majority of the asylum seekers interviewed (63%) had not heard about the possibility that the French authorities decide
to examine their application by applying the sovereignty clause. Only 10 people in the sample said they knew about the
discretionary clauses. Among this group, NGOs were identified as the unique source of information. Only two people69
said they argued for the clause. One said his case was positive (he obtained a temporary permit to remain) and the other
was waiting for the decision. Besides, even though this was not raised in the framework of the humanitarian clause, one
interviewee from Armenia had been told that he would not be transferred [to Italy] because of his serious illness — at least
for the first year.”
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€ See more details in section 2.6
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5. Asylum case

The answers to the question covering what the interviewees intended to do after their transfer to another country very
frequently triggered anxiety. Some simply did not want to envisage what would happen after their transfer and several said
they would hurt themselves. A few interviewees replied that they would not accept to go. One Armenian man forcefully
expressed his distress: “l will not go. Maybe | would kill myself. If 1 do kill myself in front of them, who will be
responsible?"71 The majority (56%) had no plan on what to do. As one interviewee said: “How can | have plans for the
future when 1 live in emergency housing?”"?

Interestingly, for some of the interviewees, this question was completely abstract as they simply did not know to which
country they would be transferred. Indeed — as described in chapter 2 — the authorities do not have to let the asylum
seeker know which member state has been requested to take him back (or take charge).73

It also appears that there was inefficient transmission of information on the asylum system in the country that the
interviewees were to be transferred to. More than two-thirds said they had not received any information about the asylum

system in the country supposed to receive them.

6. Personal well being

The French authorities did not provide housing for almost three-quarters of the persons interviewed in this survey. One-
third were living in the street while five were able to find places in emergency shelters from time to time. Only a few were
accommodated at friends or compatriots.

The few interviewees who were granted access to asylum seekers’ reception facilities (special ‘hotels’ or special
emergency reception centres) were exclusively families with young children or sick persons.

As a general rule, access to the labour market is prohibited for all asylum seekers in France (at least during the first year)
S0 it is not surprising that none of our interviewees had access to work.

For the overwhelming majority of the asylum seekers interviewed (88.9%), access to education was not provided. This
reflects the reality known by many NGOs that have denounced the difficulties asylum seekers under the Dublin I
procedure face when it comes to accessing basic rights. Despite education being a right in France for any child between
six and 16 years old, children impacted by the Dublin procedure hardly have access to education facilities, usually
because of the precarious housing situation of their parents. This is all the most preoccupying when one knows that such
a Dublin procedure can last for up to 18 months.

Medical care is the area in which the state authorities are most involved. Access to some sort of medical care was
provided in 15 cases. However, as access to state medical aid (AME) is postponed to after three months of residency in
France, this can place asylum seekers in very precarious situations. A Congolese asylum seeker told us: “I had heart
problems, but with the Dublin procedure, | could not be examined by the doctor. They told me | had to wait for three
months.”™*

These findings make it blatantly clear that the vast majority of asylum seekers under the Dublin Il procedure are left
without any means of subsistence. Twenty-one (77.8%) of those interviewed had absolutely no access to food or clothing.
None received assistance for access to other basic services from the national authorities although around one-quarter
received basic support — such as assistance to use the public transport — from charities such as Secours Catholique.

Most of the interviewees felt they had a special connection with France. Among these 19 interviewees, nine said this
stemmed from their knowledge of the language, four said it was linked to the presence of compatriots and three to the
presence of family members. Similarly, 19 said they saw no advantage in the country they were being transferred to.

" Interview FR15
2 Interview FR10
8 See more details in section 2.1
™ Interview FR27
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Family life

Eleven people said the application of the Dublin Il Regulation had strongly impacted their family. Family separation75 and
inability to care for their children’® were raised as the main impacts. “My cousin [living in Lyon] does not want to help me
because | don’t have any permit to stay. He does not want to take the risk.””” Some interviewees were disturbed by the
guestion and were really moved when it came to speaking about their families.

With regards to their plans prior to their current situation, two-thirds of the interviewees mentioned the search for safety as
the reason for leaving their country of origin. The additional side-reasons alluded to were their hopes of finding a job and
better treatment for iliness. Nineteen said the Dublin procedure had disturbed these plans, in particular because they had
failed to find a safe place so far. Three-quarters of the interviewees said they did not have any new plans whatsoever.

Detention

To the question whether previous detention experiences during they journey had left an impact, most of those who had
been detained referred to unspecified negative impacts, with a few elaborating that they suffered from mental health
difficulties as a consequence. An interviewee poignantly told us: “It has been really hard physically, financially and
psychologically.””®

A quarter of the interviewees told us they have — at some point — absconded from a government authority. In the context of
this sample, this proportion can be explained by the fact that some had been registered in another member state before
reaching France and, as a result, were considered to have absconded.

Conversely, three-quarters of the interviewees said they had never absconded from the authorities. Many were keen to
stress that they did not attempt to abscond because they still had hope in the system and did not want to do anything
illegal in order to increase their chances of being regularised. Interestingly, they still believed in the system and did not
want to be considered as being at fault.

However, while not many had absconded at interview stage, quite a few said they might have to consider doing so, should
they face a forced transfer: “Maybe we would live clandestinely because the risk is very high. It would be better living here

on the sly than going back there [to Poland].””

7. Personal views about the Dublin Reqgulation

The general views about the Dublin Il Regulation among interviewees were unsurprisingly negative. One told us: “Maybe
the system implemented is good for Europe but it is not good for asylum seekers.”® The vast majority said they found the
Dublin procedure to be either unfair or unjust or not good. Only three (10%) accepted the Dublin procedure because it is
the law. “It is a law so it means that we have to respect it and law is supposed to be fair. But | think that this law has to be
more flexible and it should consider the individual situations, to decide case-by-case.”81

Another recurrent comment about the Dublin Il Regulation was that people felt they had no other choice but to lie to get
access to the asylum system. As an old man said: “I always speak the truth and if I had known | would not have told the
truth. Dublin procedures encourage people to lie, that's why people hide their passports or destroy them.”®

When asked about what they would have wanted to know before coming to the EU, the majority said they wished they had
known about the Dublin Il procedure. Interestingly, however, many interviewees made a point of stressing that they would
have left their countries anyway. A Georgian woman said: “We were threatened so we would have taken the risk of

" Interviews FR4, 14, 17, 19, 20
® Interview FR 21
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coming even if we had known before.”®® Seventeen interviewees had no advice for other migrants but the main potential

advice that emerged would be to get as much information as possible.
For the overwhelming majority, their biggest problems were fear of being returned to their country of origin or to another
EU country. The difficulties they had to cope with to get access to the asylum procedure were raised as a major source of

concern by a few.

When asked about the best solution they could envisage for their situation, nearly half mentioned getting refugee status or
another legal status. Obtaining “legal documents” was a key goal perceived as the best solution to their situation.®*

DATA ANALYSIS AND MAIN THEMES

A) _Areally primary/basic impact: the risk of ali __ fe in destitution

Being placed under a Dublin Il procedure in France has some practical and immediate consequences for the asylum
seekers concerned. This simple observation is recurrent throughout the interviews conducted for this project.

Very marginal access to housing facilities

Asylum seekers under a Dublin 1l procedure face very serious difficulties to access stable housing facilities. In the context
of an already oversubscribed national reception scheme, asylum seekers under a Dublin procedure are not considered as
a priority. The circulars® establishing access to emergency housing facilities are not binding texts in French law and the
number of places available are in any case insufficient. Many asylum seekers have to rely on emergency night shelters or
to live in the street.

The findings of this survey remarkably reflect the reception crisis France is going through, which is leading to a situation
where many asylum seekers in general are being deprived from access to reception conditions. The shortage of places in
reception centres has forced the authorities to prioritise the categories of people who can have access to them.
Unsurprisingly, families or sick persons are a priority but, as a result, young isolated asylum seekers are often left living in
the street. While these difficulties impact all asylum seekers in France, this situation is particularly striking for asylum
seekers placed under a Dublin Il procedure as they are clearly not a priority group (and are not eligible to the national
reception scheme by law in any case).

As an additional disadvantage, asylum seekers who are not granted access to reception facilities do not benefit from the
legal and social support regularly offered in reception centres. As a result, they suffer from a “downgraded” access to
information.

Absence of state support for food and clothing

With the exception of the few who were accommodated in special reception centres®, all the other interviewees were
relying on charities to get food on a daily basis. This observation comes in sharp contrast with the theoretical obligation
under the Reception Directive to grant minimal reception conditions equally to asylum seekers under a Dublin procedure.87
Being excluded from the benefit of the temporary waiting allowance (€11 per day) and not being allowed to work, asylum
seekers under a Dublin Il procedure very often have no resources at all and have to cope with serious survival issues.

Obstacles to get access to healthcare

Finally, as illustrated earlier, asylum seekers under a Dublin Il procedure may face difficulties in getting access to
healthcare. The postponement of admissibility to state medical care to three months after entry into France can have
serious consequences on the health of those involved. This delay is really detrimental for many asylum seekers who have
mental health problems and for whom postponed access to treatment can be disastrous.

8 |nterview FR22

* Interviews FR2, FR3, FR4, FR5, FR11, FR18

% See more details in Section 2.7: In theory, they are entitled to an emergency reception solution until the notification of the transfer
decision.

% Those who have the chance to get access to special reception centres (centre de transit) can benefit from the monthly subsistence
allowance (AMS).

8 As confirmed by the recent jurisprudence of ECJ case C-179/11, cf. section 2.
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In addition, recipients (in general) of state medical aid in France can face severe difficulties in getting access to health
professionals as some are reluctant to receive patients covered by such a scheme. This practice has been documented by
many NGOs® and these treatment refusals are punishable, at least in theory.®

Our survey shows that these difficulties — at the core of day-to-day survival — are all intertwined and that this “on hold”
waiting period (before getting a decision and then before the transfer deadline) causes a high level of anxiety among

asylum seekers under such a procedure.

B) Impact on the treatment granted: a second class of asylum seekers

Asylum seekers under a Dublin Il procedure feel they are treated as a second class of asylum seekers. One of the
interviewees said that having a “Dublin notice” [the only document provided to Dublinees] is the same as having no paper
atall.®

If interviewees were so keen to tell their stories to us, it is probably because at no point in the French Dublin procedure
were they given a chance to explain why they intended to seek asylum in France. The Dublin “interview” is focused on the
journey and the identification of another state that is potentially responsible. Even if some NGOs do listen to their stories
and motivations, the asylum seekers feel that the state authorities do not want to hear their explanations and do not
consider their specific reasons for having left their countries of origin.

They also usually fail to understand why looking for safety in France should pose problems. If they have connections here
(family, common language or presence of community), it simply makes sense to them. They simply do not understand why
they are not being heard by OFPRA like other asylum seekers.

In addition, asylum seekers frequently feel they are being punished for not complying with rules they are hardly aware of.
They feel they are being treated as a homogenous group without getting a chance to detail the specific circumstances that
would justify an individual examination of their case.

These feelings are corroborated by our observation of the practice in France. As underlined earlier, in terms of
entitlements, there is a huge difference of treatment in comparison to “regular” asylum seekers.

Several of the experiences shared in the context of these interviews revealed a loophole in the Dublin Il system. An
interviewee from Mongolia told us: “In the three countries where | applied for asylum, | have never been interviewed.”*
The Dublin Regulation is supposed to guarantee that only one (but at least one) member state is designated as
responsible for the examination of the asylum claim. Thus these testimonies stand in sharp contrast to the proclaimed
objective of the Dublin Il Regulation to put an end to the phenomenon of “refugees in orbit”.

This survey has also shown that the expressed intention to refuse transfers may be linked to the asylum seekers’ intimate
knowledge of the situation in the other EU member states. As one interviewee puts it, “although it is EU, there are lots of
differences between the member states.”” Indeed, there was a clear shared understanding among the interviewees that
asylum systems vary quite a lot from one country to the other and this comes directly from their practical experience. One
interviewee told us he was convinced that Poland will deport his family back to Georgia.93 Detention in Spain and really
hard living conditions in Italy were mentioned several times during the interviews. Some of these experiences were so
disastrous that asylum seekers would — at all costs — refuse to be transferred back. One said he would rather go back to
Afghanistan than to Italy.94 These testimonies illustrate vividly what many NGOs regularly say about the absence of a
genuine high-standard harmonisation of reception and procedural guarantees in European Union member states.

% See for instance the practical sheets of Collectif interassociatif sur la santé (CISS)

% Circulaire DSS n° 2001-81 du 12 février 2001 relative aux refus de soins opposés & des bénéficiaires de la protection complémentaire
en matiére de santé
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C) Impact on the understanding of the procedures: a __ n unsuited transmission of information

Some asylum seekers in the Dublin procedure clearly fall through the cracks when it comes to provision of information.
This was clearly exposed by the fact that, despite being in the last phase where the transfer has already been ordered,
some interviewees said they knew nothing at all about the procedure.95

It appears from the interviewees’ answers that the simple provision of leaflets does not alleviate the feeling of
misinformation. This finding matches our observations that an allotted time, with interpretation if necessary, is the only
efficient way to provide proper access to information.

Our interviewees identified diverse reasons for difficulties in accessing the right information: complexity of the procedures,
scarcity of information given, stressful circumstances and language barriers. Some interviewees stressed that it helped to
have a document they could refer to and read again at a later stage96 but others also said that since they were illiterate, a
written document simply doled out by the prefecture, without any explanation, was of no help at all.’” Information seemed
to be better understood if provided on paper and simultaneously explained verbaIIy.98

Finally, our questionnaires highlighted the fact that half of the interviewees said the state authorities did not provide
information when they asked for it. This sheds light on findings Forum réfugiés-Cosi and many other NGOs already have,
namely that — short of clear legal obligations imposed on the desk officers and sufficient means allocated for translation —
the provision and level of information is still inconsistent, depending on the desk officer in charge and varying considerably
from one prefecture to the other.

A side observation about the rationale of the Dublin Il Regulation: something that stands out in our findings is that,
whether or not people know about the Dublin Regulation prior to their departure has no bearing on their decision to leave
their countries. Most interviewees had very little information about the Dublin Regulation before leaving for the European
Union and they clearly stated that they would have left in any case, even if they had been informed about the procedure
which would be imposed on them, and the poor living conditions they would have had to cope with. A few asylum seekers
proved to know detailed rules about the Dublin system. But here again, even though they were aware of the rules and
could have used this knowledge to avoid it, their situation was simply so difficult that they could not take the steps to get
around the Dublin Regulation. For instance, knowing about the rule that being outside the EU for more than three months
is a reason for the Dublin Regulation not to be applicable, a few asylum seekers went back to their countries of origin.
They were however forced to leave again before the three-month period was up.

While one of the purposes of the Dublin Il Regulation is to discourage asylum seekers to “choose” their country of asylum,
this survey shows that asylum seekers continue to aim for one specific country — despite the situations they might know

they will face.

D) Impact on the right to an effective remedy: limi ___tations and difficulties

The very small portion of asylum seekers in our sample who said they received information about the appeal procedures
from the administrative authorities indicates a deficiency in the provision of information relevant to the rights to an effective
appeal.

Our findings also indicate that all the asylum seekers who had been assisted by a lawyer also benefited from the
jurisdictional allowance system. In France, this means that the fees for some private lawyers are covered (to some extent).
It is good practice that such a system provides for this possibility. This dependence on such a system is easily
understandable when one looks at the level of resources of asylum seekers under a Dublin 1l procedure.

®Interview FR2
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% |nterview FR11

page 111



Protection Interrupted

It is therefore all the more worrying to note that access to this allowance can be rendered difficult for some Dublinees.*
Asylum seekers under a Dublin procedure usually live in precarious situations, very often distant from legal support of
specialised NGOS, and may have to write their legal allowance application on their own. Their living conditions are often
not conducive to the drafting of a substantiated application and can result in their request being dismissed as not well
grounded, even though such asylum seekers are precisely those who need a lawyer to help them formalise their claims in
court.

CONCLUSIONS

Forum réfugiés-Cosi reiterates its position with regard to asylum seekers placed under a Dublin procedure: they are first
and foremost as