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1.1

EXPLANATORY MEMORANDUM

CONTEXT OF THE PROPOSAL
Groundsfor and objectives of the proposal

As announced in the Policy Plan on Asylum®, on 21 October 2009, the Commission
presented a proposal amending Council Directive 2005/85/EC of 1 December 2005
on minimum standards on procedures in Member States for granting and
withdrawing refugee status® (hereafter — the Asylum Procedures Directive).

The proposal was prepared on the basis of the evaluation of the application of the
current Directive in Member States. It also incorporated the results of a wide
consultation process with Member States, the United Nations High Commissioner for
Refugees, non-governmental organisations and other relevant stakeholders. The
information about the implementation of the current Directive was subsequently
consolidated as an Evaluation Report®, published in September 2009, whose
conclusions further reinforced the case behind the proposal.

On 6 April 2011, the European Parliament adopted a first reading position on the
Commission proposal which generally supported the proposed amendments.

The proposal was also discussed in the Council, mainly under the Spanish Presidency
of 2010. Discussions were however difficult and the Council was unable to reach a
position.

By presenting the modified proposal, the Commission intends to use its right of
initiative to boost the work to achieve a true Common European Asylum System
which will benefit Member States and refugees alike. The Commission has a political
responsibility to provide real opportunities so that the Union respects its commitment
set out in the Stockholm Programme to achieve the Common European Asylum
System by 2012. The adoption of the amended Long Term Residence Directive
which covers beneficiaries of international protection gave a strong impetus towards
thisdirection.

A common asylum procedure should be fast and fair. To achieve these objectives, the
Commission has continued to gather knowledge on how to consolidate the best
national practices and assemble them into a system that is coherent and easy to
implement across the Union. The modified proposal brings together the additional
knowledge and experience built up during the discussions on the previous proposal.

The system proposed in the modified proposal is both efficient and protective. It is
cost-effective and helps tackle potential abusive claims. It guarantees that

Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of Regions, "Policy plan on asylum - An
integrated approach to protection across the EU" - COM (2008) 360, 17.6.2008.

0OJL 326, 13.12.2005, p. 13.

Report from the Commission to the European Parliament and the Council on the application of
Directive 2005/85/EC of 1 December 2005 on minimum standards on procedures in Member States for
granting and withdrawing refugee status - COM (2010) 465, 8.9.2010.
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1.2

applications will be treated similarly in al Member States. It fully respects
fundamental rights and the related developing case-law, thus also helping ensure it
can withstand challenge before the courts. At the same time, it is flexible enough to
accommodate the particularities of national legal systems. The rules that compose it
areclarified and simplified to ensure effective implementation.

The modified proposal should be viewed together with the modified proposal on the
Reception Conditions Directive. That proposal inter alia aims to ensure better and
more harmonised reception standards for asylum seekers across the Union.

The modified proposal also relates to the Regulation establishing the European
Asylum Support Office (EASO) adopted on 19 May 2010. Now that the EASO has
started its activities, a more specific role can be foreseen for it to support Member
States in a more efficient implementation of common rules.

General context

The 2009 proposa and the present modified proposal are part of a legidative
package aiming to establish a Common European Asylum System (CEAS).

In particular, in 2008, together with the proposal amending the Reception Conditions
Directive, the Commission also adopted proposals amending the Dublin and
EURODAC Regulations. In 2009, the Commission adopted proposals amending the
Asylum Procedures and the Qualification Directives. Finally, the European Asylum
Support Office was established by a Regulation of 19 May 2010 in order to increase
coordination of operational cooperation between Member States so that common
rulesin the area of asylum are implemented effectively.

This legidative package is in line with the 2008 European Pact on Immigration and
Asylum®, which reconfirmed the objectives of The Hague Programme, and called on
the Commission to present proposals for establishing, in 2012 at the latest, a single
asylum procedure comprising common guarantees. In the same framework, the
Stockholm programme adopted by the European Council at its meeting of 10-11
December 2009 underlined the need to establish "a common area of protection and
solidarity based on a common asylum procedure and a uniform status for those
granted international protection”, based on "high protection standards’ and "fair and
effective procedures’, by 2012. In particular, the Stockholm Programme affirmed
that people in need of international protection must be ensured access to legally safe
and efficient asylum procedures. In accordance with the Stockholm Programme,
individuals, regardless of the Member State in which their application for asylum is
lodged, should be offered the same level of treatment as regards procedural
arrangements and status determination. The objective should be that similar cases
should be treated alike and result in the same outcome.

An Impact Assessment was conducted as part of the preparation of the previous
proposal. The modified proposal is based on the same principles as the previous
proposal. In addition, it aims to reduce costs and administrative burden while
simplifying and clarifying certain provisions to make their implementation easier.

European Pact on Immigration and Asylum, Council document 13440/08.
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For this reason, the Impact Assessment conducted for the previous proposal
continues to apply to the modified proposal.

Consistency with other policies and objectives of the Union

This proposal is fully in line with the Tampere European Council Conclusions of
1999, The Hague Programme of 2004, the European Pact on Immigration and
Asylum, adopted by the European Council on 17 October 2008 and the Stockholm
Programme of 2009 which requires the achievement of the CEAS by 2012.

The proposal is aso consistent with the objectives of the Europe 2020 strategy, in
particular regarding better integration of legal migrants. By promoting faster and
more robust asylum procedures, it fosters employability of refugees and persons in
need of subsidiary protection as their skills would suffer less from a long period
without full access to labour market. It also seeks to reduce Member States' reception
costs, thus promoting the sustainability of public finances.

CONSULTATION OF INTERESTED PARTIES

As part of the preparatory work for the previous proposal, the Commission presented
a Green Paper, conducted several experts meetings, including with the UNHCR and
civil society partners, commissioned an external study, and collected data in response
to several detailed questionnaires. The Commission adopted the Evaluation Report
on the implementation of the current Directive on 8 September 2010. Its conclusions
further reinforced the findings of the preparatory work.

Following the presentation of the previous proposal in October 2009, discussions
were conducted at the technical level in the Council, mainly under the Spanish
Presidency. During the discussions, several Member States opposed specific
provisions of the proposal because of the particularities of their asylum and/or legal
systems. However, the Council was unable to find satisfactory solutions.

It became apparent that, in order to avoid incorporating multiple exceptions for
specific Member States and thus jeopardising the overall coherence of the proposed
system, there was an opportunity for the Commission to revisit the proposa to
propose a more comprehensive solution to the issues voiced, while safeguarding the
added value of the text. Clarifying and simplifying the proposed provisions to make
their implementation easier for Member States should give a renewed impetus to the
discussions. Therefore, the Commission announced in the Justice and Home Affairs
Council that it would present a modified proposal for this Directive before the start
of the 2011 Polish Council Presidency.

As part of the preparatory work for this modified proposal, the Commission
conducted a series of technical consultation meetings in January—-April 2010. The
modified proposal also takes into account the discussions in the framework of the
Ministerial Conference on the quality and efficiency in the asylum process, organised
by the Belgian Presidency on 13-14 September 2010. The conference inter alia
focused on the issues of interviews, training, country-of-origin information, priority
procedures and repeated applications.
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The European Parliament adopted its first reading position on 6 April 2011. The
resolution generally supported the Commission's proposal. Most of the proposed
amendments aimed at strengthening the guarantees for applicants. Some aimed to
provide more flexibility for Member States or to improve the overall coherence of
the text. The substance of the resolution was taken into account in the preparation of
the modified proposal, which thus incorporates many amendments either in text or in
substance.

The Parliament's position also contains an important set of amendments which would
lead to significant changes regarding the various safe third country notions. The
Commission carefully assessed this amendment and concluded that the idea of
deletion of national lists of safe countries and the adoption of common EU lists could
be considered in the future. However, it will be realistic only once the EASO has the
capacity to support in a sustainable manner the replacement of national lists by
drafting reports on countries of origin based on relevant, reliable, accurate and up-to-
date country of origin information gathered in a transparent and impartial manner, by
the development of a common format and a common methodology for presenting,
verifying and using information on countries of origin, and analysis of the
information on countries of origin.

Although the Parliament's amendments on the various safe third country notions have
not been incorporated in the modified proposal, the Commission recognises the need
to further harmonise these rules. To that end, the Commission commits to organise,
in an appropriate manner, a regular review of the use of these notions with the
Member States and the involvement of the Parliament. This regular review process
should help prepare further harmonisation in the future.

The modified proposal aims to be a balanced solution to facilitate the negotiations
between the two co-legidators.

LEGAL ELEMENTSOF THE PROPOSAL
Summary of the proposed action

The main aim of this modified proposal is to simplify and clarify rules, in order to
make them more compatible with the variety of national legal systems and to help
Member States to apply them in a way that is more cost-effective in their particular
situations.

As with the previous proposal, the overall objective remains to achieve procedures
that are efficient and fair. The proposa continues to ensure full respect of
fundamental rights asit isinformed by developing case law of the Court of Justice of
the European Union and the European Court of Human Rights, especially concerning
the right to an effective remedy. Compared to the current Directive, procedural
guarantees ensuring fair and efficient procedures have been revised in order to lead
to more consistent application of procedural principles. The proposal aso introduces
more consistent and simplified procedural notions and devices, thus providing
asylum authorities with necessary procedural tools to prevent abuse and quickly
process clearly unfounded applications.
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3.1.1.

3.1.2.

3.1.3.

With a view to facilitating consistent application of the asylum acquis and
simplifying applicable arrangements, the proposal provides for a single procedure,
thus making it clear that applications should be considered in the light of both forms
of international protection set out in the Qualification Directive. The proposal
enhances the consistency with the modified proposal on the Reception Conditions
Directive and the EASO Regulation.

Making implementation easier for Member Sates

A number of changes were made to ensure the proposal is more compatible with the
variety of legal systems and other arrangements in different Member States. This
concerns, for example, rules on decisions on the right to enter the territory, the
possibility to postpone the taking of a decision where the situation in the country of
origin istemporarily uncertain, and grounds for examining applications at the border.
Several provisions have aso been made more flexible to ensure easier
implementation.

In order to enable Member States to deal appropriately with a large number of
simultaneous asylum claims, rules have been revised as regards access to procedure,
conducting personal interviews, and standard maximum duration of asylum
procedures.

Finally, all provisions have been thoroughly revised throughout the text to clarify and
simplify the rules in order to facilitate discussions and ensure effective
implementation.

Better addressing potential abuse

The modified proposal enhances the ability of Member States to address potential
abuse of the asylum system. New rules provide that Member States may accelerate
procedures and examine at the border claims where the applicant has made clearly
false or obviously improbable representations which contradict sufficiently verified
country-of-origin information, thus making the claim clearly unconvincing. The
same applies to applicants who are a danger to national security or public order.

To better deal with applicants who abscond or fail to comply with their obligations,
rules on implicit withdrawal of an application have also been amended. According to
these rules, Member States can reject an application based on implicit withdrawal if
the authorities already have sufficient elements to adequately examine the claim. In
order to increase the applicants awareness of the consequences of withdrawal,
Member States are required to inform applicants about these rules at the beginning of
the procedure.

'Frontloading': fast, fair and efficient procedures

Frontloading means putting the adequate resources into the quality of decision-
making at first instance to make procedures fairer and more efficient. A standard
asylum procedure of no more than six months remains a major objective of the
proposal. At the same time, the modified proposal makes a number of clarifications
to enable an easier implementation of this concept taking into account the
particularities of different Member States.
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3.1.4.

3.15.

A key element of frontloading is early access to support to help an applicant
understand the procedure. The modified proposal clarifies the substance of this basic
support to distinguish it from the free legal assistance available in appeals
procedures. Member States are free to find the appropriate modalities to provide the
support, including through non-governmental organisations, government officials, or
specialised services of the state. The amendments should make the implementation
of this key provision more cost-effective and dispel misunderstandings which could
lead to conflicts between these rules and the general administrative law of several
Member States.

The proposal aso simplifies the rules on the training that Member States have to
provide to the personnel examining and taking decisions on applications. While a
high level of competence of this personnel remains the objective, as it is the only
way to ensure robust and defendable decisions by the asylum authorities, the
modalities are simplified and made more coherent in relation to other parts of the
asylum acquis.

Finally, provisions on applicants in need of specia procedural guarantees are
simplified. The new rules are less prescriptive to give Member States more latitude
and flexibility to take into account in the appropriate way the variety of potential
specific situations of applicants. At the same time, the rules continue to provide for a
high level of guarantees for these persons.

Guaranteeing access to protection

To ensure that a person who expresses a wish to request international protection has
an effective opportunity to apply, the modified proposal improves the rules on the
initial steps to take in the asylum procedure.

In particular, it removes the potential confusion between the receipt of a complete
asylum application and the basic act of registering the fact that a person is an
applicant. It thus makes it easier for Member States to comply with the proposed
deadline of 72 hours to register an applicant as such after his’her expression of wish
to apply, which can be prolonged if respecting it is practically impossible.

Moreover, it provides for ssmple rules on the training and instructions to be given to
border guards and any other authorities likely to enter into contact with potential
applicants. The new rules should help Member States implement them taking into
account the diversity of their national situations.

Clear rules on repeated applications

Even after an application for international protection has been rejected, a person must
be able to reapply if higher circumstances have changed, in order to take into
account the possibility of "sur place" claimsin line with the Qualification Directive.
The modified proposal clarifies the rules regarding such applications to prevent their
potential abuse.

According to these rules, a subsequent application is subject to a rapid and efficient
preliminary examination to determine whether there are any new elements that
justify further examination. If there are new elements, the subsequent application has
to be examined in conformity with the general rules. If there are not, the application
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3.1.6.

3.2.

3.3.

3.4.

is declared inadmissible. To prevent abuse, Member States may then make an
exception from the right to remain in the territory even if the person makes further
applications for international protection.

Increased coherence with other instruments of the EU asylum acquis

The modified proposal revises a number of devices to make them more coherent with
other EU asylum instruments, in particular with the modified proposal for the
Reception Conditions Directive. This concerns in particular provisions on specia
needs and vulnerable persons and border procedures.

The modified proposal aso aligns provisions on training on the equivalent provisions
of the EASO Regulation. It also foresees a more concrete role for the EASO in the
provisions regarding training and access to procedure. The objective is to give
Member States flexibility but also support. The involvement of the EASO should
also foster coherence in implementation across the Union.

With a view to facilitating consistent application of the acquis and simplifying
applicable arrangements, the proposal provides for a single procedure, thus making it
clear that applications should be considered in the light of both forms of international
protection set out in the Qualification Directive.

Legal basis

The modified proposal amends Directive 2005/85/EC and uses Article 78(2)(d) of
the Treaty on the Functioning of the European Union (TFEU) as alegal basis which
foresees the adoption of measures for common procedures for the granting and
withdrawing of uniform asylum or subsidiary protection status.

Territorial application

The proposed Directive will be addressed to the Member States. Application of the
Directive to the United Kingdom and Ireland will be determined in accordance with
the provisions of Protocol No 21 annexed to the TFEU.

In accordance with Articles 1 and 2 of Protocol No 22 on the position of Denmark,
annexed to the TFEU, Denmark is not bound by the Directive nor is subject to its
application.

Subsidiarity principle

Title V of the TFEU on the Area of Freedom, Security and Justice confers certain
powers on these matters to the European Union. These powers must be exercised in
accordance with Article 5 of the Treaty on European Union, i.e. if and in so far asthe
objectives of the proposed action cannot be sufficiently achieved by the Member
States and can, therefore, by reason of the scale or effects of the proposed action, be
better achieved by the Union.

The legal base for Union action is established in Article 78 TFEU. This provision
states that the Union is to "develop a common policy on asylum, subsidiary
protection and temporary protection with a view to offering appropriate status to any
third-country national requiring international protection and ensuring compliance
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3.6.

with the principle of non-refoulement. This policy must be in accordance with the
Geneva Convention relating to the Status of Refugees of 28 July 1951 and the
Protocol of 31 January 1967 relating to the status of refugees and other relevant
treaties’.

Due to the transnational nature of the problems related to asylum and refugee
protection, the EU iswell placed to propose solutions in the framework of the CEAS,
in particular with regard to issues concerning procedures for granting and
withdrawing international protection, in particular to avoid secondary movements.
Although an important level of harmonization was reached by the adoption of the
directive in 2005, further EU action is necessary in order to attain higher and more
harmonised standards on asylum procedures and to take further steps towards
common asylum procedures. These standards are also considered indispensible with
aview to ensuring that applicants for international protection who are the subject to
the Dublin procedures have their applications examined under equivalent conditions
in different Member States.

Proportionality principle

The impact assessment on the amendment of the Asylum Procedures Directive’,
conducted as part of the preparatory work for the previous proposal, assessed each
option with regard to the problems identified so as to represent an ideal proportion
between practical value and efforts needed and concluded that opting for EU action
does not go beyond what is necessary to achieve the objective of solving those
problems. The present modified proposal retains the guiding principles of the
previous proposal, while introducing additional flexibility for Member States, thus
further contributing to the respect of the principle of proportionality.

Impact on fundamental rights

This proposal was subject to an in-depth scrutiny with a view to ensuring that its
provisions are fully compatible with:

—  fundamental rights enshrined in the Charter of Fundamental Rights of the EU,
and

—  oObligations stemming from international law, in particular from the Geneva
Convention, the European Convention on Human Rights, and from the UN
Convention on the Rights of the Child.

Ensuring higher standards on asylum procedures as well as their consistent
application across the Union will have an overall positive impact for asylum seekers
and will render the fundamental right to asylum of Article 18 of the Charter more
effective. In particular, the proposal will reduce room for administrative error in
asylum procedures thus ensuring better respect for the principle of non-refoulement
enshrined in Article 19 of the Charter and improving access to protection and justice
with the guarantee that every applicant should have in the case of a negative decision

Commission staff working document accompanying the proposal for a Directive of the European
Parliament and of the Council on minimum standards on procedures in Member States for granting and
withdrawing international protection - Impact Assessment - SEC(2009) 1376, 21.10.2009.
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the right to an effective remedy before a court or atribunal according to Article 47 of
the Charter. The proposal will also enhance gender equality prescribed by Article 23
of the Charter, promote the best interests of the child principle in the asylum
procedures, in line with Article 24 of the Charter, and reinforce the principle of non-
discrimination as provided in Article 21 of the Charter.
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2009/0165 (COD)
Amended proposal for a
DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

on common proceduresfor granting and withdrawing international protection status

(Recast)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article
78(2)(d) thereof,

Having regard to the proposal from the European Commission,

Having regard to the opinion of the European Economic and Social Committee®,

Having regard to the opinion of the Committee of the Regions’,

Acting in accordance with the ordinary legislative procedure,

Whereas;

(1)

| 3 new |

A number of substantive changes are to be made to Council Directive 2005/85/EC of 1
December 2005 on minimum standards on procedures for granting and withdrawing refugee
status®. In the interest of clarity, that Directive should be recast.

)

WV 2005/85/EC recital 1 (adapted)
= new

A common policy on asylum, including a Common European Asylum System, is a
constituent part of the European Union's objective of establishing progressively an area of
freedom, security and justice open to those who, forced by circumstances, legitimately seek
protection in the X> Union X1 Semmunity. = |t should be governed by the principle of
solidarity and fair sharing of responsibility, including its financial implications, between the
Member States. <=
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©)

| 2005/85/EC recital 2

The European Council, at its special meeting in Tampere on 15 and 16 October 1999, agreed
to work towards establishing a Common European Asylum System, based on the full and
inclusive application of the Geneva Convention of 28 July 1951 relating to the status of
refugees, as amended by the New Y ork Protocol of 31 January 1967 (Geneva Convention),
thus affirming the principle of non-refoulement and ensuring that nobody is sent back to
persecution.

(4)

|V 2005/85/EC recital 3 (adapted) |

The Tampere Conclusions provide that a Common European Asylum System should
include, in the short term, common standards for fair and efficient asylum procedures in the
Member States and, in the longer term, B Union <X Cemmuniy rules leading to a
common asylum procedure in the European X> Union <X] Semszaunity.

)

WV 2005/85/EC recital 4
= new

= The first phase of a Common European Asylum System was achieved through the
adoption of relevant legal mstruments for&eeen in the Tremles, mcludmg Dlrectlve
2005/85/EC wh|ch was<: A

measure on abyl um procedur&e

(6)

(7)

(8)

\llnew \

The European Council, at its meeting of 4 November 2004, adopted the Hague Programme,
which set the objectives to be implemented in the area of freedom, security and justice in the
period 2005-2010. In this respect, the Hague Programme invited the European Commission
to conclude the evaluation of the first phase legal instruments and to submit the second
phase instruments and measures to the Council and the European Parliament. In accordance
with the Hague Programme, the objective to be pursued for the creation of the Common
European Asylum System is the establishment of a common asylum procedure and a
uniform status valid throughout the Union.

In the European Pact on Immigration and Asylum, adopted on 16 October 2008, the
European Council noted that considerable disparities remain between one Member State and
another concerning the grant of protection and called for new initiatives, including a
proposal for establishing a single asylum procedure comprising common guarantees, to
complete the establishment of a Common European Asylum System, provided for in the
Hague Programme.

The European Council, at its meeting of 10-11 December 2009, adopted the Stockholm
Programme which reconfirmed the commitment to establishing a common area of protection
and solidarity based on a common asylum procedure and a uniform status for those granted
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9)

(10)

international protection based on high protection standards and fair and effective procedures
by 2012. The Stockholm Programme affirmed that people in need of international protection
must be ensured access to legally safe and efficient asylum procedures. In accordance with
the Stockholm Programme, individuals, regardiess of the Member State in which their
application for asylum is lodged, should be offered the same level of treatment as regards
procedural arrangements and status determination. The objective should be that similar cases
should be treated alike and result in the same outcome.

The resources of the European Refugee Fund and of the European Asylum Support Office,
established by Regulation (EU) No 439/2010 of the European Parliament and of the
Council®, should be mobilised to provide adequate support to the Member States efforts
relating to the implementation of the standards set in the second phase of the Common
European Asylum System, in particular to those Member States which are faced with
specific and disproportionate pressures on their asylum systems, due in particular to their
geographical or demographic situation.

In order to ensure a comprehensive and efficient evaluation of the international protection
needs of applicants within the meaning of Directive [.../.../EU] [on minimum standards for
the qualification and status of third country nationals or stateless persons as beneficiaries of
international protection and the content of the protection granted (the Qualification
Directive)], the Union framework on procedures for granting international protection should
be based on the concept of a single asylum procedure.

(11)

WV 2005/85/EC recita 5
= new

The main objective of this Directive is to = further develop the standards for procedures in
Member States for granting and withdrawing international protectlon W|th a view to
establlshl ng a common asylum procedure in the Un|on i

(12)

WV 2005/85/EC recita 6
= new

The approximation of rules on the procedures for granting and withdrawing = international
protection < refugee-status should help to limit the secondary movements of applicants for
= international protection < asyam between Member States, where such movement would
be caused by differences in legal frameworks = , and create equivalent conditions for the
application of Directive[.../.../EU] [the Qualification Directive] in Member States <.

9

OJL 132, 29.5.2010, p.11.
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WV 2005/85/EC recita 7
= new

= UM ¢ Member States should have the power to
introduce or mal ntam more favourable prowsons for third country nationals or stateless
persons who ask for international protection from a Member State, where such a request is
understood to be on the grounds that the person concerned is = in need of international
protection < %g% within the meaning of = Directive [.../.../EU] [the Qualification
Directive] < Ast : :

(14)

WV 2005/85/EC recital 9
= new

With respect to the treatment of persons falling within the scope of this Directive, Member
States are bound by obllgatlons under instruments of international law to which they are

(15)

WV 2005/85/EC recital 10
= new

It is essential that decisions on all applications for = international protection < assr be
taken on the basis of the facts and, in the first instance, by authorities whose personnel has
the appropriate knowledge or has receiveds the necessary training in the field of asylum and
= international protection < sefugee matters.

(16)

(17)

WV 2005/85/EC recital 11 (adapted)
= new

It is in the interest of both Member States and applicants for = international protection <
asyum X that adecision is made <X] te-make-a-desisien as soon as possible on applications
for |:> mternatl onal protectl on & es,emm = W|thout prej udlce to an adequate and compl ete

It isalso in the interest of both Member States and applicants to ensure a correct recognition
of international protection needs already at first instance. To that end, applicants should be
provided at first instance, free of charge, with legal and procedural information, taking into
account their particular circumstances. The provision of such information should inter alia
enable the applicants to better understand the procedure, thus helping them to comply with
the relevant obligations. It would be disproportionate to require Member States to provide
such information only through the services of qualified lawyers. Member States should
therefore have the possibility to find the most appropriate modalities for the provision of
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(18)

such information, such as through non-governmental organisations, government officials or
specialised services of the State.

In appeals procedures, subject to certain conditions, applicants should be granted free legal
assistance and representation provided by persons competent to do so under national law.
Furthermore, at all stages of the procedure, applicants should have the right to consult, at
their own cost, legal advisers or counsellors permitted as such under national law.

(19)

WV 2005/85/EC recital 12
= new

The notion of public order may = inter alia < cover a conviction for committing a serious
crime.

(20)

WV 2005/85/EC recital 13 (adapted)
= new

In the interests of a correct recognition of those persons in need of protection as refugees
within the meaning of Article 1 of the Geneva Conventlon = or as persons eligible for
subsidiary protection <, every applicant should have an
effective access to procedures the opportunity to cooperate and properly communicate with
the competent authorities so as to present the relevant facts of hisher case and sufficient
procedural guarantees to pursue his’her case throughout all stages of the procedure.
Moreover, the procedure in which an application for = international protection < as#ua is
examined should normally provide an applicant at least with the right to stay pending a
decision by the determining authority, access to the services of an interpreter for submitting
his’her case if interviewed by the authorities, the opportunity to communicate with a
representative of the United Nations High Commissioner for Refugees (UNHCR) = and
with organlsatlons prowdl ng adwce or counsellmg to applicants for international
protection < i, the right to appropriate
notification of adeC|S|on a motlvatlon of that deC|S|on in fact and in law, the opportunity to
consult a legal adviser or other counsellor, and the right to be informed of hisher legal
position at decisive moments in the course of the procedure, in a language he/she
= understands or <= > is <X ean reasonably be supposed to understand = and, in the case
of anegative decision, the right to an effective remedy before a court of atribunal <.

| ¥ 2005/85/EC recital 14
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(21)

(22)

(23)

(24)

(25)

(26)

(27)

| 3 new

With aview to ensuring an effective access to the examination procedure, officials who first
come into contact with persons seeking international protection, in particular those carrying
out surveillance of land or maritime borders or conducting border checks, should receive
instructions and necessary training on how to recognise and deal with requests for
international protection. They should be able to provide third country nationals or stateless
persons who are present in the territory, including at the border, in the territorial waters or in
the transit zones of the Member States, and wish to request international protection, with all
relevant information as to where and how applications for international protection may be
lodged. Where those persons are present in the territorial waters of a Member State, they
should be disembarked on land and have their applications examined in accordance with this
Directive.

In order to facilitate access to the examination procedure at border crossing points and in
detention facilities, information should be made available on the possibility to request
international protection. Basic communication necessary to enable the competent authorities
to understand if persons declare their wish to apply for international protection should be
ensured through interpretation arrangements.

In addition, applicants in need of special procedural guarantees, such as minors,
unaccompanied minors, persons who have been subjected to torture, rape or other serious
acts of violence or disabled persons, should be provided with adequate support in order to
create the conditions necessary for their effective access to procedures and presenting the
elements needed to substantiate the application for international protection.

National measures dealing with identification and documentation of symptoms and signs of
torture or other serious acts of physical or mental violence, including acts of sexual violence,
in procedures covered by this Directive should inter alia be based on the Manua on
Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (Istanbul Protocal).

With a view to ensuring substantive equality between female and male applicants,
examination procedures should be gender sensitive. In particular, personal interviews should
be organised in away which makes its possible for both female and male applicants to speak
about their past experiences in cases involving gender based persecution. The complexity of
gender related claims should be properly taken into account in procedures based on the safe
third country concept, the safe country of origin concept or the notion of subsequent
applications.

The best interests of the child should be a primary consideration of Member States when
implementing this Directive, in line with the Charter of Fundamental Rights of the European
Union and the 1989 United Nations Convention on the Rights of the Child.

Procedures for examining international protection needs should be organised in a way that

makes it possible for the competent authorities to conduct a rigorous examination of
applications for international protection.
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(28)

WV 2005/85/EC recital 15
= new

Where an applicant makes a subsequent application without presenting new evidence or
arguments, it would be disproportionate to oblige Member States to carry out a new full
examination procedure. In these cases, Member States should = be able to dismiss an
apphcatlon as madmlssble In accordance with the res ]Udl cata principle < ha.%&eh%%e#

(29)

WV 2005/85/EC recital 16
= new

Many asya applications = for international protection <= are made at the border or in a
transit zone of a Member State prior to a decision on the entry of the applicant. Member
States should be able to = provide for admissibility and/or substantive examination
procedures which make it possible to decide on applications made at the border or in transit
zones at those Iocatl ons in well- defmed circumstances <

(30)

W 2005/85/EC recital 17
= new

A key consideration for the well-foundedness of an as#u application = for international
protection <= is the safety of the applicant in his’her country of origin. Where a third country
can be regarded as a safe country of origin, Member States should be able to designate it as
safe and presume its safety for a particular applicant, unless he/she presents sedeus
counter-indications.

(31)

| 2005/85/EC recital 18

Given the level of harmonisation achieved on the qualification of third country nationals and
stateless persons as refugees, common criteria for designating third countries as safe
countries of origin should be established.

| 2005/85/EC recital 19
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(33)

W 2005/85/EC recital 21
= new

The designation of a third country as a safe country of origin for the purposes of this
Directive cannot establish an absolute guarantee of safety for nationals of that country. By
its very nature, the assessment underlying the designation can only take into account the
genera civil, legal and political circumstances in that country and whether actors of
persecution, torture or inhuman or degrading treatment or punishment are subject to sanction
in practice when found liable in the country concerned. For this reason, it is important that,
where an applicant shows that there are = valid < sedels reasons to consider the country
not to be safe in higher particular circumstances, the designation of the country as safe can
no longer be considered relevant for him/her.

(34)

W 2005/85/EC recital 22 (adapted)
= new

Member States should examine all applications on the substance, i.e. assess whether the
applrcant in question qualifies > for mternatlonal protectlon <ZI %%g% |n accordance

: except where the present Dlrectlve provrdes
otherwrse in parti cular Where |t can be reasonably assumed that another country would do
the examination or provide sufficient protection. In particular, Member States should not be
obliged to assess the substance of an asa application = for international protection <
where a first country of asylum has granted the applicant refugee status or otherwise
sufficient protection and the applicant will be readmitted to this country.
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(35)

WV 2005/85/EC recital 23
= new

Member States should also not be obliged to assess the substance of an an asydr
application = for international protection < where the applicant, due to a = sufficient <
connection to athird country as defined by national law, can reasonably be expected to seek
protection in that third country =, and there are grounds for considering that the applicant
will be admitted or re-admitted to that country <. Member States should only proceed on
this basis where this particular applicant would be safe in the third country concerned. In
order to avoid secondary movements of applicants, common principles for the consideration
or designation by Member States of third countries as safe should be established.

(36)

WV 2005/85/EC recital 24
= new

Furthermore, with respect to certain European third countries, which observe particularly
high human rights and refugee protection standards, Member States should be allowed to not
carry out, or not to carry out full examination of asya applications = for international
protection < regarding applicants who enter their territory from such European third
countries. S (el nplica ' '

(37)

| 3 new |

In order to facilitate regular exchange of information about the national application of the
safe country of origin, safe third country and European safe third country concepts and to
prepare possible further harmonisation in the future, Member States should notify or
periodically inform the Commission about the third countries to which these concepts are

applied.
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(39)

WV 2005/85/EC recital 26
= new

With respect to the withdrawal of refugee = or subsidiary protection < status, Member
States should ensure that persons benefiting from = international protection < gefugee
statgs are duly informed of a possible reconsideration of their status and have the
opportunity to submit their point of vrevv beforethe authorltlee can take a motivated decrsron
to withdraw their status. Hewex

(39)

W 2005/85/EC recital 27 (adapted)
= new

It reflects a basic principle of X> Union X1 Semmurity law that the decisions taken on an
application for asgm = international protection, the decisions concerning a refusal to re-
open the examination of an application after its discontinuation, < and B> the decisions <X
on the withdrawal of refugee = or subsrdlary protectr on < status are subject to an effectrve
remedy before a court or tr| bunal w

(40)

| ¥ 2005/85/EC recital 28

In accordance with Article 72 €4 of the Treaty on the Functioning of the European Union,
this Directive does not affect the exercise of the responsibilities incumbent upon Member
States with regard to the maintenance of law and order and the safeguarding of internal
security.

(41)

WV 2005/85/EC recital 29
= new

This D|rect|ve does not deal Wrth procedures = between Member States <= governed by
: Regulation (EU) No [.../...]
[establishing the crlterra and mechanlsms for determl ning the Member state responsible for
examining an asydm application = for international protection < lodged in one of the
Member States by a third-country nationa = or a stateless person <2] (the Dublin

Regulation).

(42)

\llnew \

Applicants with regard to whom Regulation (EU) No [.../...] [the Dublin Regulation]
applies should enjoy access to the basic principles and guarantees set out in this Directive
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and to the special guarantees pursuant to Regulation (EU) No [.../...] [the Dublin
Regulation].

(43)

| ¥ 2005/85/EC recital 30 |

The implementation of this Directive should be evaluated at regular intervals aet-exeeeding
bareyeaEs.

(44)

| 2005/85/EC recital 31 (adapted) |

‘ : : cannot be sufficiently
achleved by the Member States and can therefore by reason of the scale and effects of the
action, be better achieved at D> Union <X Cemmunity level, the > Union <X1 Cemmunity
may adopt measures, in accordance with the principle of subsidiarity as set out in Article 5
of the Treaty on European Union. In accordance with the principle of proportionality, as set
out in that Article, this Directive does not go beyond what is necessary in order to achieve
that objective.

| ¥ 2005/85/EC recital 32

(45)

I new

In accordance with Article 4a(1) of Protocol No. 21 on the position of the United Kingdom
and Ireland in respect of the Area of Freedom, Security and Justice, annexed to the Treaty
on European Union and the Treaty on the Functioning of the European Union, and without
prejudice to paragraph 2 of that Article, so long as the United Kingdom and Ireland have not
notified their wish to accept this measure, in accordance with Article 4 of that Protocol, they
are not bound by it and continue to be bound by Directive 2005/85/EC.
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(46)

| ¥ 2005/85/EC recital 34

In accordance with Articles 1 and 2 of the Protocol on the position of Denmark, annexed to
the Treaty on European Unlon and to the Treaty on the Functioning of the European

es s pity, Denmark does not take part in the adoption of
this Di rectlve and is not bound by itor subJ ect to its application.

(47)

W 2005/85/EC recita 8
= new

This Directive respects the fundamental rights and observes the principles recognised #
partiedtar by the Charter of Fundamental Rights of the European Union. = In particular, this
Directive seeks to ensure full respect for human dignity and to promote the application of
Articles 1, 18, 19, 21, 23, 24, and 47 of the Charter and has to be implemented
accordingly. <

(48)

(49)

| 3 new

The obligation to transpose this Directive into national law should be confined to those
provisions which represent a substantive change as compared with the earlier Directive. The
obligation to transpose the provisions which are unchanged arises under the earlier
Directive.

This Directive should be without prejudice to the obligations of the Member States relating
to the time-limit for transposition into national law of the Directive set out in Annex Il, Part
B.

21 EN



EN

WV 2005/85/EC
= new

HAVE ADOPTED THIS DIRECTIVE,

CHAPTER |

GENERAL PROVISIONS

Article 1

Purpose

The purpose of this Directive is to establish = common <= raHaHRHR-SES Rdards-on procedures #a
Member—States for granting and withdrawing = international protectlon status by virtue of
Directive[.../.../EU] [the Qualification Directive] < refugee-status.

Article 2
Definitions
For the purposes of this Directive:
@ "Geneva Convention"™ means the Convention of 28 July 1951 relating to the status of
refugees, as amended by the New Y ork Protocol of 31 January 1967;

| 3 new |

(b "application" or "application for international protection” means a request made by a third
country national or a stateless person for protection from a Member State, who can be
understood to seek refugee status or subsidiary protection status, and who does not
explicitly request another kind of protection outside the scope of Directive[.../.../EU] [the
Qualification Directive], that can be applied for separately;
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(©)

WV 2005/85/EC
= new

"applicant” or "applicant for = international protection < as&R" means a third country
national or stateless person who has made an application for = international protection <
asy in respect of which afinal decision has not yet been taken;

(d)

| 3 new

"applicant in need of special procedural guarantees’ means an applicant who due to age,
gender, sexua orientation, gender identity, disability, serious physical illness, menta
illness, post traumatic disorders or consequences of torture, rape or other serious forms of
psychological, physical or sexua violence is in need of special guarantees in order to
benefit from the rights and comply with the obligations provided for in this Directive;

(ed)

(fe

(g%)

WV 2005/85/EC
= new

"final decision" means a decision on whether the third country national or stateless person
be granted refugee = or subsidiary protection <= status by virtue of Directive [.../.../EU]
[the Qualification Directive] 2004/83/EC and which is no longer subject to a remedy
within the framework of Chapter V of this Directive irrespective of whether such remedy
has the effect of allowing appllcants to remaln in the Member States concerned pending its

"determining authority” means any quasi-judicial or administrative body in a Member State
responsible for examining applications for = international protection < asyam competent

to take decisions at first instance in such cases-sabjectto-ArRet,;

"refugee”’ means a third country national or astatel&es person who fulflls the requirements
of Artlcle 2(d of D|rect|ve

(h)

(i)

| 3 new |

"person eligible for subsidiary protection” means a third country national or a stateless
person who fulfils the requirements of Article 2(f) of Directive [.../.../EU] [the
Qualification Directive];

"international protection status' means the recognition by a Member State of a third

country national or a stateless person as a refugee or a person eligible for subsidiary
protection;
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(g

| 2005/85/EC (adapted)

"refugee status' means the recognition by a Member State of a third country national or
X> a <X] stateless person as arefugee;

(k)

(N

| 3 new

"subsidiary protection status' means the recognition by a Member State of a third country
national or a stateless person as a person eligible for subsidiary protection;

"minor" means athird country national or a stateless person below the age of 18 years;

(R %)

WV 2005/85/EC (adapted)
= new

"unaccompanied minor" means = a minor as deflned in Artlcle 2(I) of Dlrectlve
[.../.../EU] [the Qualification D|rect|ve] = : :

"representative” means a = person or an organisation appointed by the competent bodies
to act as a legal guardian in order to assist and represent an unaccompanied minor in
procedures provided for in this Directive with a view to ensuring the child's best interests
and exercising legal capacity for the minor where necessary. Where an organisation acts as
arepresentative, it shall appoint a person responsible for carrying out the duties of the legal
guardlan in r&epect of the minor, |n accordance W|th th|s D|rect|ve<:: 19@%%%@%

"withdrawa of = international protection < refagee status' means the decision by a
competent authority to revoke, end or refuse to renew the refugee = or subsidiary
protection < status of a person in accordance with Directive [.../.../EU] [the Qualification
Directive] 2004/83/EC:

"remain in the Member State” means to remain in the territory, including at the border or in
transit zones, of the Member State in which the application for = international
protection < asytam has been made or is being examined;s

(@

| 3 new |

"subsequent application” means a further application made after a final decision has been
taken on a previous application, including cases where the applicant has explicitly
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withdrawn his’her application and cases where the determining authority has rejected an
application following its implicit withdrawal in accordance with Article 28(1).

WV 2005/85/EC (adapted)
= new

Article 3

Scope

This Directive shall apply to all applications for = international protection < asys made
in the territory, including at the border = , in the territorial waters < or in the transit zones
of the Member States, and to the withdrawal of = international protection < refugee
status.

This Directive shall not apply in cases of requests for diplomatic or territorial asylum
submitted to representations of Member States.

oo
I

EN

Meregver; Member States may decide to apply this Directive in procedures for deciding on
applications for any kind of international protection = falling outside of the scope of
Directive[.../.../EU] [the Qualification Directive] <.

Article4

Responsible authorities

Member States shall designate for all procedures a determining authority which will be
responsble for an approprlate exam nation of the applications in accordance with this
! . = Member States shall ensure that that
authority is pI’OVI ided Wlth approprlate means, including sufficient competent personnel, to
carry out itstasks in accordance with this Directive. <

Hewever;, Member States may provide that X> an <X] arether authority X> other than that
referred to in paragraph 1 <XI isresponsible for the purposes of:

(@) = processing cases pursuant to Regulatl on (EU) No [...]...] [the Dublln Regul ation],
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(be) = granting or <= refusing permission to enter in the framework of the procedure
provided for in Article ® 43 < 352)+te{5}, subject to the conditions and as set out
therein = and on the basis of the opinion of the determining authority. < 3

| 3 new |

Member States shall ensure that the personnel of the determining authority are properly
trained. To that end, Member States shall provide for initial and, where relevant, follow-up
training which shall include the elements listed in Article 6(4) (a) to (e) of Regulation (EU)
No 439/2010. Member States shall also take into account the training established and
developed by the European Asylum Support Office.

e
[

| 2005/85/EC (adapted) |

Where > an authority is <X autherities-are designated in accordance with paragraph 2,
Member States shall ensure that the personnel of B that authority <X] sueh-audtherities
have the appropriate knowledge or receive the necessary training to fulfil their obligations
when implementing this Directive.

| 3 new

Applications for international protection made in a Member State to the authorities of
another Member State carrying out border or immigration controls there shall be dealt with
by the Member State in whose territory the application is made.
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= new

Article5

Mor e favourable provisions

Member States may introduce or maintain more favourable standards on procedures for granting
and withdrawing = international protection <= pefugee—status, insofar as those standards are
compatible with this Directive.

CHAPTER I

BASIC PRINCIPLES AND GUARANTEES

Article 6

Accessto the procedure

1 Member States may require that applications for = international protection < asyd be
= lodged < #aade in person and/or at a designated place =, without prejudice to
paragraphs 2, 3, and 4 <.

| 3 new
2. Member States shall ensure that a person who wishes to make an application for
international protection has an effective opportunity to lodge the application as soon as
possible.
3. When a person declares his’her wish to make an application for international protection,

Member States shall ensure that the fact that that person is an applicant is registered as
soon as possible and no later than 72 hours after such declaration.

To that end, Member States shall ensure that the personnel of authorities likely to receive
such declarations has relevant instructions and receives the necessary training.

In the implementation of this paragraph, Member States shall take into account relevant
guidelines developed by the European Asylum Support Office.

4, Where a large number of third country nationals or stateless persons simultaneously
request international protection, which makes it impossible in practice to respect the 72-
hour time limit laid down in paragraph 3, Member States may provide for that time limit to
be extended to 7 working days.
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| 2005/85/EC (adapted)

WV 2005/85/EC article 6
= new

Article 7

Applications made on behalf of dependants or minors

1.2  Member States shall ensure that each adult having legal capacity has the right to make an
application for = international protection < asyum on his/her own behalf.
2.3 Member States may provide that an application may be made by an applicant on behalf of

his/her dependants. In such cases Member States shall ensure that dependant adults consent
to the lodging of the application on their behalf, failing which they shal have an
opportunity to make an application on their own behalf.

Consent shall be requested at the time the application is lodged or, at the latest, when the
personal interview with the dependant adult is conducted. = Before consent is requested,
each adult among these persons shall be informed in private of relevant procedura
consequences and of his or her right to make a separate application for international
protection. <=
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| 3 new |

Member States shall ensure that a minor has the right to make an application for
international protection either on his’lher own behalf, if he/she has the legal capacity to act
in procedures according to the national law of the Member State concerned, or through
his/her parents or other adult family members, or an adult responsible for him/her, whether
by law or by national practice of the Member State concerned, or a representative.

Member States shall ensure that the appropriate bodies referred to in Article 10 of
Directive 2008/115/EC of the European Parliament and of the Council'® have the right to
lodge an application for international protection on behalf of an unaccompanied minor if,
on the basis of an individual assessment of his/her personal situation, those bodies are of
the opinion that the minor may have protection needs pursuant to Directive [.../.../EU]
[the Qualification Directive].

o
4

WV 2005/85/EC article 6
= new

Member States may determine in national legidlation:
(8 thecasesinwhich aminor can make an application on his’her own behalf;

(b) the casesin which the application of an unaccompanied minor has to be lodged by a
representative as provided for in Article 25 2 (1)(a);

(c) the cases in which the lodging of an application for = international protection <
asyum is deemed to constitute also the lodging of an application for = international
protection < asyar for any unmarried minor.

4 new

Article 8

Information and counselling at border crossing pointsand in detention facilities

Member States shall ensure that information on the possibility to request international
protection is available in detention facilities and at border crossing points, including transit
zones, at external borders. Member States shall provide interpretation arrangements to the
extent necessary to facilitate access to procedure in these areas.

Member States shall ensure that organisations providing advice and counselling to
applicants for international protection have access to the border crossing points, including
transit zones, at external borders. Member States may provide for rules covering the

10

OJL 348, 24.12.2008, p. 98
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presence of such organizations in these areas and that such access is subject to an
agreement with the competent authorities of the Member State.

WV 2005/85/EC
= new

Article 9 #

Right to remain in the Member State
pending the examination of the application

Applicants shall be alowed to remain in the Member State, for the sole purpose of the
procedure, until the determining authority has made a decision in accordance with the
procedures at first instance set out in Chapter I11. This right to remain shall not constitute
an entitlement to a residence permit.

Member States can make an exception only where =Ha-a€ ‘ } }
= a person makes <= a subsequent application = referred to in Artlcle 416 wH=I=neH9e
furtherexamined or where they will surrender or extradite, as appropriate, a person either
to another Member State pursuant to obligations in accordance with a European arrest
warrant™* or otherwise, or to a third country, = with the exception of the country of origin
of the applicant concerned, <= or to international criminal courts or tribunals.

{ new \

A Member State may extradite an applicant to athird country pursuant to paragraph 2 only
where the competent authorities are satisfied that an extradition decision will not result in
direct or indirect refoulement in violation of international obligations of the Member State.

WV 2005/85/EC
= new

Article 108

Requirementsfor the examination of applications

: Member States shall ensure that applications for
= mternatlonal protectlon <= asyum are neither rglected nor excluded from examination
on the sole ground that they have not been made as soon as possible.

Council Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest warrant and the surrender
procedures between Member States (OJ L 190, 18.7.2002, p. 1).
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| 3 new |

2. When examining applications for international protection, the determining authority shall
first determine whether the applicants qualify as refugees and, if not, determine whether
the applicants are eligible for subsidiary protection.

W 2005/85/EC
= new

3.2 Member States shall ensure that decisions by the determining authority on applications for
= international protection < asytum are taken after an appropriate examination. To that
end, Member States shall ensure that:

(@) applications are examined and decisions are taken individually, objectively and
impartialy;

(b) precise and up-to-date information is obtained from various sources, such as the
= European Asylum Support Office and the <= United Nations High Commissioner
for Refugees (UNHCR), as to the general situation prevailing in the countries of
origin of applicants fer=as#dm and, where necessary, in countries through which
they have transited, and that such informationis made available to the personnel
responsible for examining applications and taking decisions,

(c) the personnel examining applications and taking decisions have the knowledge with
respect to relevant standards applicable in the field of asylum and refugee law; =

| 3 new

(d) the personnel examining applications and taking decisions are instructed and have
the possibility to seek advice, whenever necessary, from experts on particular issues,
such as medical, cultural, religious, child-related or gender issues.

WV 2005/85/EC (adapted)
= new

4.3.  The authorities referred to in Chapter V shall, through the determining authority or the
applicant or otherwise, have access to the general information referred to in paragraph 3
2(b), necessary for the fulfilment of their task.

5.4 Member States = shall < gaay provide for rules concerning the trandlation of documents

relevant for the examination of applications.
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Article11 9

Requirementsfor a decision by the deter mining authority

Member States shall ensure that decisions on applications for = international protection <
asyr are given in writing.

Member States shall also ensure that, where an application is rejected = with regard to
refugee status and/or subsidiary protection status <=, the reasons in fact and in law are
stated in the decision and information on how to challenge a negative decision is given in
writing.

Mereover, Member States need not provide information on how to challenge a negative
decision in writing in conjunction with a decision where the applicant has been provided
with this information at an earlier stage either in writing or by electronic means accessible
to the applicant.

For the purposes of Article 7(2) 663}, and whenever the application is based on the same
grounds, Member States may take one single decision, covering all dependants = , unless
this would lead to the disclosure of particular circumstances of an applicant which could
jeopardize higher interests, in particular in cases involving gender, sexual orientation,
gender identity and/or age based persecution <.

Article 1249

Guaranteesfor applicantsfor & international protection < asHums

With respect to the procedures provided for in Chapter 111, Member States shall ensure that
all applicants for = international protection < asdr enjoy the following guarantees:

(@ they shadl be informed in alanguage which they = understand or <= X> are <XI may
reasonably be supposed to understand of the procedure to be followed and of their
rights and obligations during the procedure and the possible consequences of not
complying with their obligations and not cooperating with the authorities. They shall
be informed of the time-frame, aswel-as the means at their disposal for fulfilling the
obligation to submit the elements as referred to in Article 4 of Directive[.../.../EU]
[the Qualification Directive] 2004/83/EC = | as well as of the consequences of an
explicit or implicit withdrawal of the application <. This information shall be given
in time to enable them to exercise the rights guaranteed in this Directive and to
comply with the obligations described in Article 13 4%;

(b) they shall receive the services of an interpreter for submitting their case to the
competent authorities whenever necessary. Member States shall consider it necessary
to give these services at least when termin } the applicant
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> is <X] to be interviewed as referred to in Articles 14, 15, 32-ard-13 = 16, 17 and
34 < and appropriate communication cannot be ensured without such services. In
this case and in other cases where the competent authorities call upon the applicant,
these services shall be paid for out of public funds;

(c) they shall not be denied the opportunity to communicate with the UNHCR or with
any other organisation = providing legal advice or counselling to applicants for
mternatlonal protectl onin accordance W|th the natl onal Iaw of <« %Haﬁg%ﬁ%@hdi

thaI Member State;

| 3 new

(d) they and, if applicable, their legal advisers shall not be denied access to the
information referred to in Article 10(3)(b), where the determining authority takes that
information into consideration for the purpose of taking a decision on their
application;

WV 2005/85/EC (adapted)
= new

(ed) they shall be given notice in reasonable time of the decision by the determining
authority on their application for = international protection < as#um. If a legal
adviser or other counsellor is legally representing the applicant, Member States may
choose to give notice of the decision to him/her instead of to the applicant for
= international protection < asyus;

(fe) they shall be informed of the result of the decision by the determining authority in a
language that they = understand or < X> are <X] may reasonably be supposed to
understand when they are not a$|sted or represented by a legal adviser or other
counsellor aneathen-freetegal-assistanceis-nretavala ble. The information provided
shall include |nformat|on on how to challenge a negatlve decision in accordance with
the provisions of Article 11(2) 962

With respect to the procedures provided for in Chapter V, Member States shall ensure that
al applicants fer—as#um enjoy equivalent guarantees to the ones referred to in
paragraph 1(b), (c)  , (d) < and (e d) of thisArticle.

Article 1342

Obligations of the applicantsfor = international protection < asyda

= Member States shall impose upon applicants for international protection the obligation
to cooperate with the competent authorities with a view to establishing their identity and
other elements referred to in Article 4(2) of Directive [.../.../EU] [the Qualification
Directive]. < Member States may impose upon applicants fer—asHum = other <
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obligations to cooperate with the competent authorities insofar as these obligations are
necessary for the processing of the application.

In particular, Member States may provide that:

() applicants feasyerm are required to report to the competent authorities or to appear
before them in person, either without delay or at a specified time;

(b) applicants ferasyam have to hand over documentsin their possession relevant to the
examination of the application, such as their passports;

(c) applicants fer—aspam are required to inform the competent authorities of their
current place of residence or address and of any changes thereof as soon as possible.
Member States may provide that the applicant shall have to accept any
communication at the most recent place of residence or address which he/she
indicated accordingly;

(d) the competent authorities may search the applicant and the items he/she carries with
him/her = , provided the search is carried out by a person of the same sex < ;

(e) the competent authorities may take a photograph of the applicant; and
(f)  the competent authorities may record the applicant's oral statements, provided he/she

has previously been informed thereof.

Article 14 22

Personal interview

Before a decision is taken by the determining authority, the applicant ferasyam shall be
given the opportunity of a personal interview on his’her application for = international
protection << as#e with a person competent under national law to conduct such an
interview. = Interviews on the substance of the application for international protection
shall be conducted by the personne of the determining authority. <

| 3 new |

Where a large number of third country nationals or stateless persons simultaneously
reguest international protection, which makes it impossible in practice for the determining
authority to conduct timely interviews on the substance of an application, Member States
may provide that the personnel of another authority be temporarily involved in conducting
such interviews. In such cases, the personnel of that authority shall receive in advance the
necessary training which shall include the elements listed in Article 6(4)(a) to (e) of
Regulation (EU) No 439/2010 and in Article 18(5) of this Directive.



EN

Where a person has made an application for international protection on behalf of hisher
dependants, each adult concerned shall be given the opportunity of a personal interview.

o
4

e
g

o
[

WV 2005/85/EC (adapted)
= new

Member States may determine in national legidation the cases in which a minor shall be
given the opportunity of a personal interview.

The personal interview on the substance of the application may be omitted where:

(8 the determining authority is able to take a positive decision = with regard to refugee
status <= on the basis of evidence available; or

‘ A the = determining < sempetent
authority is of the 0p| nion that the applrcant is unfit or unable to be interviewed

owing to enduring circumstances beyond his’her control. When in doubt, = the
determining authority shall consult a medical expert to establish whether the
condition that makes the appllcant unflt or unable to be intervi ewed IS temporary or

A pursuant to por nt (b} %
or Where applicable, > Wrth <ZI t=e the dependant reasonable efforts shall be made to
allow the applicant or the dependant to submit further information.

The absence of a personal interview in accordance with this Article shall not prevent the
determining authority from taking a decison on an application for = international

protection < asydm.

The absence of a personal interview pursuant to paragraph 2(b) &
shall not adversely affect the decision of the determining authority.

Irrespective of Article 28(1) 2068, Member States, when deciding on the application for
= international protection <= asydrm, may take into account the fact that the applicant
failed to appear for the personal interview, unless he/she had good reasons for the failure to
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Article 1543

Requirementsfor a personal interview

A personal interview shall normally take place without the presence of family members
unless the determining authority considers it necessary for an appropriate examination to
have other family members present.

A personal interview shall take place under conditions which ensure appropriate
confidentiality.

Member States shall take appropriate steps to ensure that persona interviews are
conducted under conditions which alow applicants to present the grounds for their
applicationsin a comprehensive manner. To that end, Member States shall:

(8 ensure that the person who conducts the interview is setfielenthy competent to take
account of the personal = and < e general circumstances surrounding the
application, including the applicant's cultural origin & , gender, sexual orientation,
gender identity <= or vulnerability = within the meani ng of Artlcle 22 of Directive
[.../.../EU] [the Reception Conditions Directive] <
se; and

{ new \

(b) wherever possible, provide for the interview with the applicant to be conducted by a
person of the same sex if the applicant concerned so requests;

W 2005/85/EC (adapted)
= new

(ch) select aa = competent & interpreter who is able to ensure appropriate
communication between the applicant and the person who conducts the interview.
The communication X> shall <X] need—net—recessartly take place in the language
preferred by the appllcant fer—asyplum X unless X1 # there is another language
which he/she & ! understands and in which he/sheis able
to communicate = clearly <:| => Wherever possible, Member States shall provide an
interpreter of the same sex if the applicant so requests <;

\llnew \

(d) ensure that the person who conducts an interview on the substance of an application
for international protection does not wear a military or law enforcement uniform;

(e) ensurethat interviews with minors are conducted in a child appropriate manner.

36 EN



| 2005/85/EC

4, Member States may provide for rules concerning the presence of third parties at a persona
interview.

4 new

Article 16

Content of a personal interview

When conducting a personal interview on the substance of an application for international
protection, the determining authority shall ensure that the applicant is given an adequate opportunity
to present elements needed to substantiate the application in accordance with Article 4 of Directive
[.../.../[EU] [the Qualification Directive] as completely as possible. This shall include the
opportunity to give an explanation regarding elements which may be missing and/or any
inconsistencies or contradictions in hisher statements.

| 2005/85/EC
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Article 17

Report and recording of personal interviews

Member States shall ensure that a thorough report containing all substantial elements is
made of every personal interview.

Member States may provide for audio or audio-visua recording of the personal interview.
In this case, Member States shall ensure that therecording of the personal interview is
annexed to the report.

Member States shall ensure that the applicant has the opportunity to make comments
and/or provide clarifications with regard to any mistranslations or misconceptions
appearing in the report, at the end of the personal interview or within a specified time limit
before the determining authority takes a decision. To that end, Member States shall ensure
that the applicant is fully informed of the content of the report, with the assistance of an
interpreter if necessary. Member States shall then request the approval of the applicant on
the content of the report.

Member States need not request the applicant's approval on the content of the report if the
interview is recorded in accordance with paragraph 2 and if the recording is admissible as
evidence in procedures referred to in Chapter V.

Where an applicant refuses to approve the content of the report, the reasons for this refusal
shall be entered into the applicant's file.

The refusal of an applicant to approve the content of thereport shall not prevent the
determining authority from taking a decision on the application.

Applicants shall not be denied access to the report and, where applicable,
the recording, before the determining authority takes a decision.

Article 18

Medical reports

Member States shall alow an applicant to have a medical examination carried out in order
to submit a medical certificate to the determining authority in support of his’her statements
regarding past persecution or serious harm. Member States may require the applicant to
submit the results of the medical examination to the determining authority within a
reasonable time limit after he/she has been informed about his/her rights pursuant to this
Article. If the applicant fails to submit the results of the medical examination within that
time limit without good reasons, it shall not prevent the determining authority from taking
adecision on the application for international protection.
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2. Without prejudice to paragraph 1, in cases where the determining authority considers that
there is reason to believe that the applicant's ability to be interviewed and/or to give
accurate and coherent statements does not exist or is limited as a results of post-traumatic
stress disorder, past persecution or serious harm, it shall ensure that a medical examination
is carried out with the applicant's consent. The applicant's refusal to undergo such a
medical examination shall not prevent the determining authority from taking a decision on
the application for international protection.

3. Member States shall provide for relevant arrangements in order to ensure that impartial and
qualified medical expertise is made available for the purpose of medical examinations
referred to in paragraph 2.

4. Member States shall provide for further rules and arrangements for identification and
documentation of symptoms of torture and other forms of physical, sexual or psychological
violence, relevant to the application of this Article.

5. Member States shall ensure that the persons interviewing applicants pursuant to this
Directive receive training with regard to the awareness of symptoms of torture and of
medical problems which could adversely affect the applicant's ability to be interviewed.

6. The results of medical examinations referred to in paragraphs 1 and 2 shall be assessed by
the determining authority along with other elements of the application.

Article 19

Provision of legal and procedural infor mation free of chargein procedures at first instance

1. Member States shall ensure that legal and procedural information is provided free of
charge to applicants, on request, in procedures at first instance provided for in Chapter 111.
This shall include, at least, the provision of information on the procedure in the light of the
applicant's particular circumstances and explanations of reasons in fact and in law in the
event of a negative decision.

2. The provision of legal and procedura information free of charge shall be subject to the
conditions laid down in Article 21.

Article 20

Freelegal assistance and representation in appeals procedures

WV 2005/85/EC article 15(2)
= new

B Member States shall
ensure that free IegaJ assstance andaéeie repreeentatlon IS granted on request subjectte-the
FagES) = in appeals procedures provided for in Chapter V. This shall

=
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include, at least, the preparation of the required procedural documents and participation in
the hearing before the court or tribunal of first instance on behalf of the applicant. <

| 3 new |

Member States may also provide free legal assistance and/or representation in procedures
at first instance provided for in Chapter 111. In such cases, Article 19 shall not apply.

Member States may provide that free legal assistance and representation not be granted if
the applicant's appeal is considered by a court or tribunal to have no tangible prospect of
success.

In such a case, Member States shall ensure that legal assistance and representation is
not arbitrarily restricted and that the applicant's effective access to justice is not hindered.

Free legal assistance and representation shall be subject to the conditions laid down in
Article 21.
Article 21
Conditionsfor the provision of legal and procedural information free of charge
and freelegal assistance and representation

Member States may provide that the legal and procedural information referred to in Article
19 and the legal assistance and representation referred to in Article 20 are provided by non-
governmental organisations, government officials, or specialised services of the State.

WV 2005/85/EC article 15 (adapted)
= new

2.3

Member States may provide 2 tien that = the provision of legal and
procedural information free of charge referred to In Article 19 and < free legal assistance
andfet representation > referred to in Article 20 X1 X> are <X] is granted:

(ak) only to those who lack sufficient resources; and/or

(be) only X> through the services provided by <XI te legal advisers or other counsellors
specifically designated by national law to assist and/or represent applicants for
= international protection < asykur.-andler

2 EN



EN

o
4

e
g

o
g

Rules concerning the modalities for filing and processing requests for = legal and
procedural information under Article 19 and < legal assistance andfet representation
X> under Article 20 <XI may be provided by Member States.

Member States may also:

(@ impose monetary and/or time limits on the = provision of legal and procedural
information free of charge referred to in Article 19 and the < provision of free legal
assistance ander representation X> referred to in Article 20 <XI , provided that such
limits do not arbitrarily restrict access to = the provision of legal and procedural
information and <= legal assistance andfer representation;

(b) provide that, as regards fees and other costs, the treatment of applicants shall not be
more favourable than the treatment generally accorded to their nationals in matters
pertaining to legal assistance.

Member States may demand to be reimbursed wholly or partially for any expenses granted
if and when the applicant's financial situation has improved considerably or if the decision
to grant such benefits was taken on the basis of false information supplied by the applicant.

WV 2005/85/EC article 15(1) (adapted)
= new

Article 22

Right to legal assistance and representation at all stages of the procedure

H—aHew Applicants appheants ferasyum X> shall be given X1 the
opportumty%ﬂa%ew&ee% to consult X>, at their own cost, <XI in an effective manner a

legal adviser or other counsellor, admitted or permitted as such under nationa law, on
matters relating to their asyka applications = for international protection, at all stages of
the procedure, including following a negative decision < .

| 3 new

Member States may alow non-governmental organisations to provide legal assistance
and/or representation to applicants for international protection in procedures provided for
in Chapter I11 and Chapter V.
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WV 2005/85/EC (adapted)
= new

Article 2346

Scope of legal assistance and representation

Member States shall ensure that alegal adviser or other counsellor admitted or permitted as
such under national law, and who assists or represents an applicant for = international
protection <= asy#A under the terms of national law, shall enjoy access to X> the <X] saeh
mformatlon in the applicant's file E> upon which a decision is or will be made<: %I%

Member States may make an exception where disclosure of information or sources would
jeopardise national security, the security of the organisations or person(s) providing the
information or the security of the person(s) to whom the information relates or where the
investigative interests relating to the examination of applications for gf = international
protection < asyam by the competent authorities of the Member States or the
international relations of the Member States would be compromised. In these cases,
X> Member States shall: <X

| 3 new

(8 grant access to the information or sources in question to alegal adviser or counsellor
who has undergone a security check or, at least, to specialised services of the State
that are alowed under national law to represent the applicant for this specific
purpose, insofar as the information is relevant to the examination of the application
or taking a decision to withdraw international protection;

W 2005/85/EC (adapted)
= new

(b) X make <XI access to the information or sourcesin queﬁl on sh%be ava|lable to the
authorities referred to in Chapter V ; :

ebnational-security.

Member States shall ensure that the legal adviser or other counsellor who assists or
represents an applicant ferasHum has access to closed areas, such as detention facilities
and transit zones, for the purpose of consulting that applicant = , in accordance with
Article 10(4) and Article 18(2)(b) and (c) of Dlrectlve [.../.../EU] [the Receptlon
Condltlons Dlrectlve] &, M

2 EN
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Member States shall allow the applicant to bring to the personal interview a legal adviser
or other counsellor admitted or permitted as such under national law.

e
[

WV 2005/85/EC
= new

Member States may provide rules covering the presence of legal advisers or other
counsellors at al interviews in the procedure, without prejudice to this Article or to

Article 25(1)(b) 24D,

Member States may require the presence of the applicant at the personal interview, even if
he/she is represented under the terms of national law by such alegal adviser or counsellor,
and may require the applicant to respond in person to the questions asked.

The absence of alegal adviser or other counsellor shall not prevent the competent authority
from conducting the personal interview with the applicant = , without prejudice to Article
25(1)(b) <.

4 new

Article 24

Applicantsin need of special procedural guarantees

Member States shall ensure that applicants in need of special procedural guarantees are
identified in due time. To that end, Member States may use the mechanism provided for in
Article 22 of Directive[.../.../EU] [the Reception Conditions Directive].

Member States shall ensure that this Article also applies if it becomes apparent at a later
stage in the procedure that an applicant isin need of special procedural guarantees.

Member States shall take appropriate measures to ensure that applicants in need of special
procedural guarantees are granted sufficient time and relevant support to present the
elements of their application as completely as possible and with all available evidence.
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In cases where the determining authority considers that an applicant has been subjected to
torture, rape or other serious forms of psychological, physical or sexua violence, Article
31(6) and Article 32(2) shall not apply.

1

W 2005/85/EC (adapted)
= new

Article 25 ¢

Guaranteesfor unaccompanied minors

With respect to al procedures provided for in this Directive and without prejudice to the
provisions of Articles14 = , 15, 16, < and 17 £2ard-14, Member States shall:

(@

(b)

X> take measures<X] as soon as possible take—measures to ensure that a
representative represents andéet assists the unaccompanied minor = to enable
him/her to benefit from the rights and comply wrth the oblrgatrons provrded for in
this Directive & . ® The
representative shall have the neces&ary expertlse in the field of chrldcare and shall
perform his’her duties in accordance with the principle of the best interests of the
chrld <: X> The XI Fhais representatrve can also be the representatrve referred to in

ensure that the representative is given the opportunity to inform the unaccompanied
minor about the meaning and possible consequences of the personal interview and,
where appropriate, how to prepare himself/herself for the personal interview.
Member States shall = ensure that < aHew > a <X] the representative = and/or a
legal adviser or other counsellor admitted as such under national law are <= te-be
present at that interview and = have an opportunity < to ask questions or make
comments, within the framework set by the person who conducts the interview.

Member States may require the presence of the unaccompanied minor at the personal
interview, even if the representative is present.

Member States may refrain from appointing a representative where the unaccompanied
minors

will in al likelihood reach the age of = 18 years < maaturdy before adecision at first
instance is taken=es

12
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Member States shall ensure that:

(@ if an unaccompanied minor has a personal interview on his’her application for
= international protection <= asyHaA as referred to in Articles 14, 15, = 16, < 17,
and = 34 & 12-13-and-14 that interview is conducted by a person who has the
necessary knowledge of the special needs of minors,

(b) an official with the necessary knowledge of the special needs of minors prepares the
decision by the determining authority on the application of an unaccompanied minor.

| 3 new |

Unaccompanied minors, together with the representative, shall be provided, free of charge,
with legal and procedural information as referred to in Article 19 also for the procedures
for the withdrawal of international protection status provided for in Chapter V.

WV 2005/85/EC
= new

Member States may use medical examinations to determine the age of unaccompanied
minors within the framework of the examination of an application for = international
protection < asyam = where, following genera statements or other relevant evidence,
Member States till have doubts concerning the applicant's age. If those doubts persist after
the medical examination, Member States shall assume that the applicant isaminor <.

| 3 new |

Any medical examination shall be performed in full respect of the individual's dignity,
selecting the less invasive examinations.

WV 2005/85/EC (adapted)
= new

In cases where medical examinations are used, Member States shall ensure that:

(@ unaccompanied minors are informed prior to the examination of their application for
= international protection < as#em, and in a language which they pray-reaserabhy
be-suppesed-te understand, of the possibility that their age may be determined by
medical examination. This shall include information on the method of examination
and the possible consequences of the result of the medica examination for the
examination of the application for = international protection < asym, as well as
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the consequences of refusal on the part of the unaccompanied minor to undergo the
medical examination;

(b) unaccompanied minors and/or their representatives consent to easy—edt an
examination > being carried out <XI to determine the age of the minors concerned;
and

(c) thedecision to rgject an application for = international protection < asydia from an
unaccompanied minor who refused to undergo this medical examination shall not be
based solely on that refusal.

The fact that an unaccompanied minor has refused to undergo such a medical examination
shall not prevent the determining authority from taking a decision on the application for
= international protection < asylum.

| 3 new

Article 20(3), Article 31(6), Article 32(2), Article 33(2)(c), Article 38, and Article 43 shall
not apply to unaccompanied minors.

I~
[

| ¥ 2005/85/EC

The best interests of the child shall be a primary consideration for Member States when
implementing this Article.

WV 2005/85/EC (adapted)
= new

Article 2648

Detention

Member States shall not hold a person in detention for the sole reason that he/she is an
applicant for = international protection < asym. = Grounds and conditions of detention
as well as guarantees available to detained applicants for international protection shall be
in accordance with Directive[.../.../EU] [the Reception Conditions Directive] <.

Where an applicant for = international protection < asytam is held in detention, Member
States shall ensure that there is a possibility of speedy judicia review = in accordance
with Directive[.../.../EU] [the Reception Conditions Directive] <.
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Article 27 49

Procedurein X> the <XI case of withdrawal of the application

Insofar as Member States provide for the possibility of explicit withdrawal of the
application under national law, when an applicant £e¢ asga explicitly withdraws his/her
application for = international protection < asy, Member States shall ensure that the
determining authority takes a decision to either discontinue the examination or reject the
application.

Member States may also decide that the determining authority can decide to discontinue
the examination without taking a decision. In this case, Member States shall ensure that the
determining authority enters a notice in the applicant's file.

Article 28 20

Procedurein the case of implicit withdrawal or abandonment of the application

When there is reasonable cause to consider that an applicant for = international
protection << asy has implicitly withdrawn or abandoned histher application fef
asplum, Member States shall ensure that the determining authority takes a decision to
either discontinue the examination or =, provided that the determining authority considers
the application to be unfounded on the basis of an adequate examination of its substance in
line with Article 4 of Directive [.../.../EU] [the Quallflcatlon Dlrectlve] and further toa
personal mterwew < reject the appllcatlo !

Member States may assume that the applicant has implicitly withdrawn or abandoned
his’her application for = international protection << asdm in particular when it is
ascertained that:

(@ helshe has failed to respond to requests to provide information essential to his/her
application in terms of Article 4 of Directive[.../.../[EU] [the Qualification
Directive] 2004/83/EC or has not appeared for an personal interview as provided for
in Articles 14, 15, = 16 < and 17 £2-13-and-14 [X> of this Directive <X1 , unless the
applicant demonstrates within a reasonable time that his/her failure was due to
circumstances beyond his/her control;

(b) he/she has absconded or left without authorisation the place where he/she lived or
was held, without contacting the competent authority within a reasonable time, or
he/she has not within a reasonable time complied with reporting duties or other
obligations to communi cate.

For the purposes of implementing these provisions, Member States may lay down time
limits or guidelines.

Member States shall ensure that the applicant who reports again to the competent authority

after a decision to discontinue as referred to in paragraph 1 of this Article is taken, is
entitled to request that his’her case be reopened = or entitled to make a new application
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which shall not be subj ect to the procedure referred toin Articles 40 and 41 < =untessthe

Member States may provide for a time limit = of at least one year < after which the
applicant's case can no longer be re-opened = or the new application may be treated as a
subsequent application and subject to the procedure referred to in Articles 40 and 41 <.

Member States shall ensure that such a person is not removed contrary to the principle of
non-refoul ement.

Member States may allow the determining authority to take up the examination at the stage
where the it was discontinued.

| 3 new

This Article shall be without preudice to Regulation (EU) No [.../...] [the Dublin
Regulation].

WV 2005/85/EC (adapted)
= new

Article29 21

Therole of UNHCR
Member States shall allow the UNHCR:

(8 to have access to applicants for = international protection < asyara, including those
in detention = , at the border and < X> in the <X] are-Ha-aHper-erpekt transit zones;

(b) to have access to information on individual applications for = international
protection < asyam, on the course of the procedure and on the decisions taken,
provided that the applicant ferasum agrees thereto;

(c) to present its views, in the exercise of its supervisory responsibilities under
Article35 of the Geneva Convention, to any competent authorities regarding
individual applications for = international protection < asydr at any stage of the
procedure.

Paragraph 1 shall also apply to an organisation which is working in the territory of the

Member State concerned on behalf of the UNHCR pursuant to an agreement with that
Member State.
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Article 30 22

Collection of information on individual cases

For the purposes of examining individual cases, Member States shall not:

@

(b)

directly disclose information regarding individual applications for = international
protection < aseen, or the fact that an appllcatl on has been made to the alleged actor(s)
of persecution = or serious harm <

obtain any information from the alleged actor(s) of persecution = or serious harm <= in a
manner that would result in such actor(s) being directly informed of the fact that an
application has been made by the applicant in question, and would jeopardise the physical
integrity of the applicant and his’her dependants, or the liberty and security of higher
family members still living in the country of origin.

CHAPTER I11

PROCEDURESAT FIRST INSTANCE

SECTION |

Article 31 23

Examination procedure

Member States shall process applications for = international protection <= asyam in an
examination procedure in accordance with the basic principles and guarantees of
Chapter 11.

Member States shall ensure that such a procedure is concluded as soon as possible, without
prejudice to an adequate and compl ete examination.

I new

Member States shall ensure that a procedure is concluded within six months after the
application islodged.

Member States may extend that time limit for a period not exceeding a further six months,
where:

(@ complex issues of fact and law areinvolved;
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(b) alarge number of third country nationals or stateless persons simultaneously request
international protection which makes it impossible in practice to conclude the
procedure within the six-month time-limit;

(c) where the delay can clearly be attributed to the failure of the applicant to comply
with his’her obligations under Article 13.

Member States may postpone concluding the procedure where the determining authority
cannot reasonably be expected to decide within the time limits laid down in this paragraph
due to an uncertain situation in the country of origin which is expected to be temporary.

WV 2005/85/EC

= new
4. Member States shall ensure that, where a decision cannot be taken within six months, the
applicant concerned shall either:
(8 beinformed of the delay; = and < et
(b) receive, upon his/her request, information on the = reasons for the delay and the <
t| meframe within which the decision on hls/her appllcatlon isto be expected Sueh
4 new
The consequences of failure to adopt a decision within the time limits laid down in
paragraph 3 shall be determined in accordance with national law.
WV 2005/85/EC
= new
5.3 Member States may prioritise e—aeeelerate-any an examination = of an application for

mternatlonal protectlon < in accordance W|th the basc prmupl% and guarantees of

4 new

(@ wherethe application islikely to be well founded;

(b) where the applicant is vulnerable within the meaning of Article 22 of Directive
[.../.../[EU] [the Reception Conditions Directive], or isin need of specia procedural
guarantees, in particular unaccompanied minors;

(c) inother cases with the exception of applications referred to in paragraph 6.

50 EN



EN

|©
4

WV 2005/85/EC (adapted)
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Member States may alse provide that an examination procedure in accordance with the
basic principles and guarantees of Chapter || be peestised—er accelerated = and/or
conducted at the border in accordance with Article 43 < if:

(@ the applicant, in submitting his/her appllcatlon and presenting the facts, has only
raised issues that are not relevant pee to the examination of

whether he/she qualifies as a refugee = or a person eligible for subsidiary
protection < by virtue of Directive [.../.../[EU] [the Qualification Directive
2004/83/EC:; or

(b¥) besause the applicant is from a safe country of origin within the meaning of this
Directive Astieles-29.-30-ard-31- or

(cd) the applicant has misled the authorities by presenting false information or documents
or by withholding relevant information or documents with respect to hig’her identity
and/or nationality that could have had a negative impact on the decision; or

j i i ronak |t is Ilkely that in bad fa|th IZ>the
appllcant Xl h%e has deetroyed or d| sposed of an identity or travel document that
would have helped establish hig/her identity or nationality; or

(eg) the applicant has made i = clearly false or obvioudly <
improbable eetHasufticient repreeentanons c> WhICh contradict sufficiently verified
country-of-origin information, < X thus making <X] whieh—make his/her claim
clearly unconvincing in relation to = whether he/she quallfles as a refugee or a
person ellglble for subsdlary protectlon by virtue of < =Y

irective [.../.../[EU] [the uallflcatlo
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(f§ the applicant is making an application merely in order to delay or frustrate the
enforcement of an earlier or imminent decision which would result in his’her
removal; or

(g &) the applicant = may for serious reasons be considered <= is a danger to the national
security or public order of the Member State, or the applicant has been forcibly
expelled for serious reasons of public security X> or <XI aad public order under
national law.=ef

| 3 new |

Member States shall lay down reasonable time limits for the adoption of a decision in the
procedure at first instance pursuant to paragraph 6 which ensure adequate and complete
examination.

The fact that an application for international protection was submitted after an irregular
entry into the territory or at the border, including in transit zones, as well as the lack of
documents or use of forged documents, shall not per se entail an automatic recourse to the
procedure at first instance pursuant to paragraph 6.

| 2005/85/EC

52 EN



W 2005/85/EC article 28
= new

Article 32

Unfounded applications

Without prejudice to Articles27 49 ame—20, Member States may only consider an

application ferasyam as unfounded if the determining authority has established that the
applicant does not qualify for E> international protection < Eeﬁag% status pursuant to

asyER in WhICh any of the cwcumstances listed in Article 3 31(6) = (a) to (f) ¢ 234 =)
and{ete-{e) apply, Member States may also consider an application as manifestly
unfounded, where it is defined as such in the national legislation.

EN

WV 2005/85/EC
= new

SECTION I

Article 3325

Inadmissible applications

In addition to cas&s in which an application is not examined in accordance with Regulation
required to examine whether the applicant qualifies = for mternatlonal protection < as-a
getugee in accordance with Directive [.../.../EU] [the Qualification Directive] 2004/83/EC
where an application is considered inadmissible pursuant to this Article.

Member States may consider an application for = international protection < asyam as
inadmissible = only < pursyanttothisAHicle if:

(@ another Member State has granted refugee status;
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(b) acountry which is not a Member State is considered as a first country of asylum for
the applicant, pursuant to Article 35 26;

(c) acountry which is not a Member State is considered as a safe third country for the
applicant, pursuant to Article 38 2%;

(df) = the application is a subsequent application, where no new elements or findings
relating to the examination of whether the applicant qualifies as a refugee or a person
eligible for subsidiary protection by virtue of Directive[.../.../EU] [the Qualification
Dlrectlve] have arisen or have been pr@ented by the applicant < the-appheantthas

(eg) a dependant of the applicant lodges an application, after he/she has in accordance
with Article 7(2) 663} consented to have his/her case be part of an application made
on hig’her behaf, and there are no facts relating to the dependant's situation, which
justify a separate application.

4 new

Article 34

Special ruleson an admissibility interview

Member States shall alow applicants to present their views with regard to the application
of the grounds referred to in Article 33 in their particular circumstances before a decision
to consider an application inadmissible is taken. To that end, Member States shall conduct
a persona interview on the admissibility of the application. Member States may make an
exception only in accordance with Article 42 in the case of a subsequent application.

Paragraph 1 shall be without prejudice to Article 5 of Regulation (EU) No [.../...] [the
Dublin Regulation].

Member States shall ensure that the person who conducts the interview on the admissibility
of the application does not wear a military or law enforcement uniform.
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SECTION |11

Article 3526

The concept of first country of asylum

A country can be considered to be a first country of asylum for a particular applicant for
= international protection < asyum if:

@ he/she has been recognised in that country as a refugee and he/she can till avail
himself/herself of that protection, or

(b) he/she otherwise enjoys sufficient protection in that country, including benefiting from the
principle of non-refoulement,

provided that he/she will be re-admitted to that country.

In applying the concept of first country of asylum to the particular circumstances of an applicant for
= international protection < asyam, Member States may take into account Article 38(1) 24,
= The applicant shall be alowed to challenge the application of the first country of asylum concept
in his’her particular circumstances. <

| ¥ 2005/85/EC (adapted)
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Article 36 34

The safe country of origin concept

A third country designated as a safe country of origin in accordance with X> this
Directive <X] either—A+ticle—20-—0-30 may, after an individual examination of the
application, be considered as a safe country of origin for a particular applicant ferasyarm
only if:

(@ helshe hasthe nationality of that country; or
(b) he/sheisastateless person and was formerly habitually resident in that country;

and he/she has not submitted any serious grounds for considering the country not to be a
safe country of origin in higher particular circumstances and in terms of hisher
gualification as arefugee = or a person eligible for subsidiary protection <= in accordance

with Directive[.../.../EU] [the Qualification Directive] 2004/83/EC.

Member States shall lay down in national legislation further rules and modalities for the
application of the safe country of origin concept.

WV 2005/85/EC article 30
= new

Article 37

National designation of third countries
as safe countriesof origin

A Lol ' Member States may retain or introduce legislation that
allows in accordance Wlth Annex | H, for the natlonal designation of thire-ceuntres-other
: 2 safe countnee of origin for the
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Member States shall ensure a regular review of the situation in third countries designated
as safe in accordance with this Article.

g

WV 2005/85/EC article 30
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The assessment of whether a country is a safe country of origin in accordance with this
Article shall be based on a range of sources of information, including in particular
information from other Member States, = the European Asylum Support Office, < the
UNHCR, the Council of Europe and other relevant international organisations.

Member States shall notify to the Commission the countries that are designated as safe
countries of origin in accordance with this Article.

WV 2005/85/EC article 27
= new

Article 38

The safe third country concept

Member States may apply the safe third country concept only where the competent
authorities are satisfied that a person seeking = international protection <= asyam will be
treated in accordance with the following principlesin the third country concerned:

(@ life and liberty are not threatened on account of race, religion, nationality,
membership of a particular social group or political opinion;
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(b) thereisno risk of serious harm as defined in Directive [.../.../EU] [the Qualification
Directive];

WV 2005/85/EC article 27
= new

(cb) the principle of non-refoulement in accordance with the Geneva Convention is
respected,;

(d€) the prohibition of removal, in violation of the right to freedom from torture and cruel,
inhuman or degrading treatment as laid down in international law, is respected; and

(ed) the possibility existsto request refugee status and, if found to be a refugee, to receive
protection in accordance with the Geneva Convention.

The application of the safe third country concept shall be subject to rules laid down in
national legidation, including:

(@ rules requiring a connection between the person seeking = international
protection < as# and the third country concerned on the basis of which it would
be reasonable for that person to go to that country;

(b) rules on the methodology by which the competent authorities satisfy themselves that
the safe third country concept may be applied to a particular country or to a particular
applicant. Such methodology shall include case-by-case consideration of the safety
of the country for a particular applicant and/or national designation of countries
considered to be generally safe;

(c) rules in accordance with international law, allowing an individual examination of
whether the third country concerned is safe for a particular applicant which, as a
minimum, shall permit the applicant to challenge the application of the safe third
country concept on the grounds that = that the th| rd country is not gafe in his/her
partlcular Ci rcumstances

: I:>The applicant shall also be aIIowed to
challenge the eX|stence of a connectlon between him/her and the third country in
accordance with point (a). <

When implementing a decision solely based on this Article, Member States shall:
(@ inform the applicant accordingly; and

(b) provide him/her with a document informing the authorities of the third country, in
the language of that country, that the application has not been examined in substance.

Where the third country does not permit the applicant for = international protection <
asya to enter its territory, Member States shall ensure that access to a procedure is given
in accordance with the basic principles and guarantees described in Chapter 1.
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5. Member States shall inform the Commission periodically of the countries to which this
concept is applied in accordance with the provisions of this Article.
WV 2005/85/EC article 36
= new
Article 39
The European safe third country eesatetes concept
1. Member States may provide that no, or no full, examination of the asyera application for
= international protection < and of the safety of the applicant in hig’her particular
circumstances as described in Chapter 11, shall take place in cases where a competent
authority has established, on the basis of the facts, that the applicant for asys
= international protection < is seeking to enter or has entered illegally into its territory
from a safe third country according to paragraph 2.
2. A third country can only be considered as a safe third country for the purposes of

paragraph 1 where:

(& it has ratified and observes the provisions of the Geneva Convention without any
geographical limitations;

(b) it hasin place an asylum procedure prescribed by law; and

(c) it has ratified the European Convention for the Protection of Human Rights and
Fundamental Freedoms and observes its provisions, including the standards relating
to effective remedies=and

&

by

The Member States concerned shall lay down in national law the modalities for
implementing the provisions of paragraph 1 and the consequences of decisions pursuant to
those provisions in accordance with the principle of non-refoulement grderthe-Geneva
Cenventien, including providing for exceptions from the application of this Article for
humanitarian or political reasons or for reasons of public international law.

When implementing a decision solely based on this Article, the Member States concerned
shall:

(@ inform the applicant accordingly; and

(b) provide him/her with a document informing the authorities of the third country, in
the language of that country, that the application has not been examined in substance.
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65. Where the safe third country does not re-admit the applicant fe—asHam, Member States
shall ensure that access to a procedure is given in accordance with the basic principles and
guarantees described in Chapter I1.

| 3 new

6. Member States shall inform the Commission periodically of the countries to which this
concept is applied in accordance with the provisions of this Article.

| 2005/85/EC article 36
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SECTION IV

Article 40 32

Subsequent application

1. Where a person who has applied for = international protection < assra in a Member
State makes further representations or a subsequent application in the same Member State,
that Member State = shall < gaay examine these further representations or the elements of
the subsequent application in the framework of the examination of the previous application
or in the framework of the examination of the decision under review or appeal, insofar as
the competent authorities can take into account and consider al the elements underlying
the further representations or subsequent application within this framework.

[N
g

= For the purpose of taking a decision on the admissibility of an application for
international protection pursuant to Article 33(2)(d), < a A subsequent application for
= international protection < asyum shall be subject first to a preliminary examination as
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flndlngs IZ> have arisen or have been pr%ented by the appllcant which relate <X] relatiag
to the examination of whether X> the applicant <X helshe qualifies as a refugee = or a
person eligible for subsidiary protection @ by virtue of Directive [.../ .../EU] [the

Qualification Directive] 2004/83/EC hay

If—=fellowing the preliminary examination referred to in paragraph 2 3 ef—this-Asticle
x> concludes that <xI new elements or findings X> have <XI arisen or X> been <X] are
presented by the applicant which significantly add to the likelihood of the applicant
qualifying as a refugee = or a person eligible for subsidiary protection <= by virtue of
Directive X [.../.../[EU] [the Qualification Directive] <X 2004/83/C, the application
shall be further examined in conformity with Chapter Il. > Member States may also
provide for other reasons for a subsequent application to be further examined. <xI

o
g

Member States may decide to further examine the application only if the applicant
concerned was, through no fault of his’lher own, incapable of asserting the situations set
forth in paragraphs 2 and 3 3=4-ard-5 of this Article in the previous procedure, in particular

by exercising his’/her right to an effective remedy pursuant to Article 46 39.

| 3 new

When a subsequent application is not further examined pursuant to this Article, it shall be
considered inadmissible, in accordance with Article 33(2)(d).

ey
[y
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The procedure referred to in this Article may also be applicable in the case of .

(@ a dependant who lodges an application after he/she has, in accordance with
Article 7(2) 663}, consented to have his/her case be part of an application made on
his/her behalf = , and/or <

(b) = anunmarried minor who lodges an application after an application has been made
on hisg’her behalf pursuant to Article 7(5)(c) < .

In = those cases < this-ease, the preliminary examination referred to in paragraph 2 3 ef
this-Asticle will consist of examining whether there are facts relating to the dependant's
= or the unmarried minor's <= situation which justify a separate application.
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7. Where a person with regard to whom a transfer decision has to be enforced pursuant to
Regulation (EU) [.../...] [the Dublin Regulation] makes further representations or a
subsequent application in the transferring Member State, those representations or
subsequent applications shall be examined by the responsible Member State, as defined in
Regulation (EU) [.../...] [the Dublin Regulation], in accordance with this Directive.

Article 41

Specific rulesfollowing theregection or inadmissibility of a subsequent application

Where a person makes a new application for international protection in the same Member
State after afinal decision to consider an application inadmissible pursuant to Article 40(5) or after
a final decision to rgject a previous subsequent application as unfounded, Member States may do
any of the following:

@ make an exception to the right to remain in the territory, provided the determining
authority is satisfied that a return decision will not lead to direct or indirect refoulement in
violation of international and Union obligations of that Member State,

(b) provide that the examination procedure be accelerated in accordance with Article 31(6)(f);
in such case, Member States may also derogate from the time limits normally applicable in
accelerated procedures, in accordance with national legislation,

(©) derogate from the time limits normally applicable to admissibility procedures provided for
in Articles 33 and 34, in accordance with national legislation.

| ¥ 2005/85/EC
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Article 42 34

Procedural rules

Member States shall ensure that applicants for = international protection < asyhas whose
application is subject to a preliminary examination pursuant to Article40 32 enjoy the
guarantees provided for in Article 12(1) 2665.

Member States may lay down in national law rules on the preliminary examination
pursuant to Article 40 32. Those rules may, inter alia:

(@) oblige the applicant concerned to indicate facts and substantiate evidence which
justify anew procedure;

(be) permit the preliminary examination to be conducted on the sole basis of written
submissions without a personal interview = , with the exception of cases referred to
in Article 40(6) <.

X> Those rules <X] Fhae-eenditions shall not render impossible the access of applicants fe¢
asyum to a new procedure or result in the effective annulment or severe curtailment of
such access.

Member States shall ensure that:

&) theapplicant isinformed in an appropriate manner of the outcome of the preliminary
examination and, in case the application will not be further examined, of the reasons
for this and the possibilities for seeking an appeal or review of the decision.;

Article 4335

Border procedures

Member States may provide for procedures, in accordance with the basic principles and
guarantees of Chapter I, in order to decide at the border or transit zones of the Member
State on:
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(a8 = the admissibility of an <= applications = , pursuant to Article 33, < made at such
locations; = and/or <
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(b) the substance of an application in a procedure pursuant to Article 31(6).

WV 2005/85/EC (adapted)
= new

[N
I

Member States shall ensure that a decision in the framework of the procedures provided for
in paragraph 1 2 is taken within a reasonable time. When a decision has not been taken
within four weeks, the applicant fs=asyum shall be granted entry to the territory of the
Member State in order for his’her application to be processed in accordance with the other
provisions of this Directive.
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In the event of pa arrivals involving a large number of third
country nationals or staleless persons Iodgl ng applications for = international protection <
asplum at the border or in a transit zone, which makes it 1@%&% |mpossble IZ> |n

practice <X] to apply there the provisions of paragraph 1
paragraphs2-and-3, those procedures may also be applied where and for as long as th&ee
third country nationals or stateless persons are accommodated normally at locations in

proximity to the border or transit zone.

EN

|\ 2005/85/EC

68 EN



EN

W 2005/85/EC
= new

CHAPTER IV

PROCEDURESFOR THE WITHDRAWAL OF & INTERNATIONAL PROTECTION <
REFGGEE STATUS

Article 44 3%

Withdrawal of = international protection < sefagee status

Member States shall ensure that an examination to withdraw the = international protection <
pefugee status of a particular person may commence when new elements or findings arise indicating
that there are reasons to reconsider the validity of higher = international protection < fefugee
status.

Article 4538

Procedural rules

1 Member States shall ensure that, where the competent authority is considering withdrawing
the = international protection < fekugee status of a third country national or stateless
person in accordance with Article 14 = or Article 19 < of Directive [.../[.../EU] [the
Qualification Directive] 2004/83/EC, the person concerned shalk enjoys the following
guarantees:

(@ to be informed in writing that the competent authority is reconsidering his or her
qualification for = international protection < &efugee status and the reasons for such
areconsideration; and

(b) to be given the opportunity to submit, in a personal interview in accordance with
Article 12(1)(b) 20043 and Articles 14, 15, = 16 < and 17 22-13and-14 or in a
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written statement, reasons as to why hisher = international protection < sefugee
status should not be withdrawn.

In addition, Member States shall ensure that within the framework of such a procedure:

(@ the competent authority is able to obtain precise and up-to-date information from
various sources, such as, where appropriate, from = the European Asylum Support
Office and < the UNHCR, as to the general situation prevailing in the countries of
origin of the persons concerned; and

(b) where information on an individual case is collected for the purposes of
reconsidering the = international protection <= refugee status, it is not obtained from
the actor(s) of persecution = or serious harm < in a manner that would result in
such actor(s) being directly informed of the fact that the person concerned is a
= beneficiary of international protection < #efdgee whose status is under
reconsideration, nor jeopardise the physical integrity of the person and his/her
dependants, or the liberty and security of his/her family members still living in the
country of origin.

Member States shall ensure that the decision of the competent authority to withdraw the
= international protection < gefugee status is given in writing. The reasons in fact and in
law shall be stated in the decision and information on how to challenge the decision shall
be given in writing.

Once the competent authority has taken the decision to withdraw the = international
protection < refugee status, Article 20 45-paragraph2, = Article 22 <=, Article 23(1) 16;
paragraph=1 and Article 29 22 are equally applicable.

By derogation to paragraphs 1, 2 and 3 of this Article, Member States may decide that the
= mternatlonal protectlon = %H% status shaII lapse by law Ha—case—st—cessation—in
: if the = beneficiary of
mternatlonal protectlon = %H% has unequwocally renounced his’her recognition as a
= beneficiary of international protection < refugee. = Member States may also provide
that the international protection status shall lapse by law where the beneficiary of
international protection has become a citizen of that Member State. <

CHAPTER V

APPEALSPROCEDURES

Article 46 39

Theright to an effective remedy

Member States shall ensure that applicants for = international protection < asyum have
the right to an effective remedy before a court or tribunal, against the following:

(&) adecision taken on their application for = international protection < , including a
decision:
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(i) to consider an application unfounded in relation to refugee status and/or
subsidiary protection status,

WV 2005/85/EC
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(ii ¥ to consider an application inadmissible pursuant to Article 3325 (2),

(b) a refusal to re-open the examination of an application after its discontinuation
pursuant to Articles 27 and 28 19-ang-20;

(ce) a decison to withdraw = international protection < fefugee status pursuant to
Article 45 38.

| 3 new |

Member States shall ensure that persons recognised by the determining authority as
eligible for subsidiary protection have the right to an effective remedy as referred to in
paragraph 1 against a decision to consider an application unfounded in relation to refugee
status.

The person concerned shall be entitled to the rights and benefits guaranteed to beneficiaries
of subsidiary protection pursuant to Directive [.../.../EU] [the Qualification Directive]
pending the outcome of the appeal procedures.

Member States shall ensure that the effective remedy referred to in paragraph 1 provides
for afull examination of both facts and points of law, including an ex nunc examination of
the international protection needs pursuant to Directive [.../.../EU] [the Qualification
Directive], at least in appeal procedures before a court or tribunal of first instance.
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Member States shall provide for = reasonable < time limits and other necessary rules for
the applicant to exercise his/her right to an effective remedy pursuant to paragraph 1.

{4 new \

The time limits shall not render impossible or excessively difficult the access of applicants
to an effective remedy pursuant to paragraph 1.

Member States may aso provide for an ex officio review of decisions taken pursuant to
Article 43.

|V 2005/85/EC
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Without prejudice to paragraph 6, Member States shall allow applicants to remain in the
territory until the time limit within which to exercise their right to an effective remedy has
expired or, when this right has been exercised within the time limit, pending the outcome
of the remedy.

In the case of a decison to consider an application unfounded where any of the
circumstances listed in Article 31(6)(a) to (g) apply or of a decision to consider an
application inadmissible pursuant to Article 33(2)(a) or (d), and where, in such cases, the
right to remain in the Member State pending the outcome of the remedy is not foreseen
under national legislation, a court or tribunal shall have the power to rule whether or not
the applicant may remain on the territory of the Member State, either upon request of the
concerned applicant or acting on its own motion.

This paragraph shall not apply to procedures referred to in Article 43.
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7. Member States shall allow the applicant to remain in the territory pending the outcome of
the procedure to rule whether or not the applicant may remain on the territory, laid down in

paragraph 6.

8. Paragraphs 5, 6 and 7 shall be without prejudice to Article 26 of Regulation (EU) No
[.../...] [the Dublin Regulation].

|\ 2005/85/EC

9.4  Member States may lay down time-limits for the court or tribunal pursuant to paragraph 1
to examine the decision of the determining authority.

10.& Member States may also lay down in national legislation the conditions under which it can

be assumed that an applicant has implicitly withdrawn or abandoned his’her remedy
pursuant to paragraph 1, together with the rules on the procedure to be followed.

CHAPTER VI

GENERAL AND FINAL PROVISIONS

Article 47 49

Challenge by public authorities
This Directive does not affect the possibility for public authorities of challenging the administrative
and/or judicial decisions as provided for in national legislation.

Article48 41

Confidentiality
Member States shall ensure that authorities implementing this Directive are bound by the

confidentiality principle as defined in national law, in relation to any information they obtain in the
course of their work.
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Article 49

Cooperation

Member States shall each appoint a national contact point and communicate its address to the
Commission. The Commission shall communicate that information to the other Member States.

Member States shall, in liaison with the Commission, take all appropriate measures to establish
direct cooperation and an exchange of information between the competent authorities.

W 2005/85/EC (adapted)
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Article 50 42

Report

No later than 1—December 2009 = ......... 13&, the Commission shall report to the European
Parliament and the Council on the application of this Directive in the Member States and shall
propose any amendments that are necessary. Member States shall send the Commission all the
information that is appropriate for drawing up this report. After presenting the report, the
Commission shall report to the European Parliament and the Council on the application of this
Directive in the Member States at |east every = five < &ae years.

Article 51 43

Transposition

=

Member States shall bring |nto force the Iaws regulations and administrative provisions
necessary to comply with thi X> Articles|...] [the Articles
that have been changed as to the substance by comparlson W|th the earller Directive] by
[.. ]atthelatest@l a .

Qeee%e%gg& They shall forthW|th x> communlcate to <ZI %FH the Commlsson
thereof X> the text of those provisions and a correlation table between those provisions
and this Directive <XI.

13 Four years after the date of adoption of this Directive.
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2. Member States shall bring into force the laws, regulations and administrative provisions
necessary to comply with Article 31(3) by [3 years from the date of the transposition
deadline]. They shal forthwith communicate to the Commission the text of those
provisions and a correlation table between those provisions and this Directive.

| ¥ 2005/85/EC (adapted)

When Member States adopt B> the <XI these provisions X> referred to in paragraphs 1 and
2 <X, they shall contain a reference to this Directive or shal be accompanied by such a
reference on the occasion of their official publlcatlon x> Member Stat% shall determi ne
how such reference is to be made. I

tes: [X> They shall also incl ude astatement that references in eX|st|ng
Iaws regulatlons and administrative provisions to the directive repealed by this Directive
shall be construed as references to this Directive. Member States shall determine how such
reference is to be made and how that statement is to be formulated. <XI

o

o

Member States shall communicate to the Commission the text of the B> main <Xl
provisions of national law which they adopt in the field covered by this Directive X> and a
correlation table between those provisions and this Directive <X1.

WV 2005/85/EC (adapted)
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Article 52 44

Transitional_provisions

Member States shall apply the laws, regulations and administrative provisions > referred to <X] set
eut in Article51(1) 43 to applications for = international protection < asyum lodged after
= [...] < £-Beesember2007 and to procedures for the withdrawal of = international protection <
refugee-status started after = [...] < +-December2007. = Applications submitted before [...] and
procedures for the withdrawal of refugee status initiated before [...] shall be governed by the laws,
regulations and administrative provisions adopted pursuant to Directive 2005/85/EC. <

| 3 new

Member States shall apply the laws, regulations and administrative provisions referred to in Article
51(2) to applications for international protection lodged after [...]. Applications submitted before
[...] shal be governed by the laws, regulations and administrative provisions in accordance with
Directive 2005/85/EC.
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Article 53

Repeal

Directive 2005/85/EC is repealed for the Member States bound by this Directive with effect from
[day after the date set out in Article 51(1) of this Directive], without prejudice to the obligations of
the Member States relating to the time-limit for transposition into national law of the Directive set
out in Annex |1, Part B.

References to the repealed Directive shall be construed as references to this Directive and shall be
read in accordance with the correlation table in Annex I11.

|\ 2005/85/EC

Article 54 45

Entry into force

This Directive shall enter into force on the twentieth day following that of its publication in the
Official Journal of the European Union.

K
Articles|[...] shall apply from [day after the date set out in Article 51(1)].

| ¥ 2005/85/EC (adapted)

Article 55 46

Addressees

This Directive is addressed to the Member States in eerform Hy-with-the Trea by -esta bHShkAg -
Hy X> accordance with the Treaties <X1.

Done at Brussels,
For the European Parliament For the Council
The President The President
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ANNEX | &
Designation of safe countries of origin for the purposes of Articles=29 ard 30 37(1)

A country is considered as a safe country of origin where, on the basis of the legal situation,
the application of the law within a democratic system and the general political circumstances,
it can be shown that there is generally and consistently no persecution as defined in Article 9
of Directive [.../.../EU] [the Qualification Directive] Birestive-2004/83/EC no torture or
inhuman or degrading treatment or punishment and no threat by reason of indiscriminate
violence in situations of international or internal armed conflict.

In making this assessment, account shall be taken, inter alia, of the extent to which protection
is provided against persecution or mistreatment by:

(a) the relevant laws and regulations of the country and the manner in which they are applied;

(b) observance of the rights and freedoms laid down in the European Convention for the
Protection of Human Rights and Fundamental Freedoms and/or the International Covenant for
Civil and Political Rights and/or the Convention against Torture, in particular the rights from
which derogation cannot be made under Article 15(2) of the said European Convention;

(c) respect of the non-refoulement principle according to the Geneva Convention;

(d) provision for a system of effective remedies against violations of these rights and
freedoms.
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ANNEX |1 £

Part A

Repealed Directive
(referred to in Article 53)

Council Directive 2005/85/EC (OJL 326, 13.12.2005, p. 13)
Part B

Time-limit for transposition into national law
(referred to in Article 51)

Directive Time-limits for transposition

2005/85/EC First deadline: 1 December 2007

Second deadline: 1 December 2008
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ANNEX 111

CORRELATION TABLE

Directive 2005/85/EC Thisdirective
Article 1 Article1

Article 2 (a) to (c) Article 2 (a) to (c)

- Article 2 (d)
Article 2 (d) to (f) Article 2 (e) to ()

- Article 2 (h) and (i)
Article2 () Article2 (j)

- Article 2 (k) and (1)
Article 2 (h) to (k) Article 2 (m) to (p)
- Article 2 (q)
Article3 (1) and (2) Article3 (1) and (2)
Article 3 (3) -

Article 3 (4) Article3 (3)
Article 4 (1) first subparagraph Article 4 (1) first subparagraph

Article 4 (1) second subparagraph -
Article4 (2) (9) Article4 (2) ()
Article 4 (2) (b) to (d) -
Article 4 (2) (e) Article 4 (2) (b)

Article4 (2) (f) -

- Article 4 (3)
Article4 (3) Article4 (4)
- Article 4 (5)
Article 5 Article5

Article 6 (1) Article 6 (1)
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Article 6 (2) and (3)

Article 6 (4)

Article 6 (5)

Article 7 (1) and (2)

Article 8 (1)

Article 8 (2) (a) to (c)

Article 8 (3) and (4)

Article9 (1)

Article 9 (2), first subparagraph
Article 9 (2), second subparagraph
Article 9 (2), third subparagraph
Article 9 (3)

Article 10 (1) (a) to (¢)

Article 10 (2) (d) and (e)

Article 10 (2)

Article 11

Article 12 (1) first subparagraph
Article 12 (2) second subparagraph

Article 6 (2) to (4)

Article 7 (1) and (2)

Article 7 (3)

Article 7 (4)

Article 7 (5)

Article 8

Article 9 (1) and (2)

Article 9 (3)

Article 10 (1)

Article 10 (2)

Article 10 (3) (a) to (¢)

Article 10 (3) (d)

Article 10 (4) and (5)

Article 11 (1)

Article 11 (2), first subparagraph
Article 11 (2), second subparagraph
Article 11 (3)

Article 12 (1) (a) to (¢)

Article 12 (1) (d)

Article 12 (1) (e) and (f)

Article 12 (2)

Article13

Article 14 (1) first subparagraph

Article 14 (1) second and third subparagraph
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Article 12 (2) third subparagraph
Article 12 (2) (a)

Article 12 (2) (b)

Article 12 (2) (¢)

Article 12 (3) first subparagraph
Article 12 (3) second subparagraph
Article 12 (4) to (6)

Article 13 (1) and (2)

Article 13 (3) (a)

Article 13 (3) (b)

Article 13 (4)
Article 13 (5)

Article 14

Article 15 (1)

Article 15 (2)

Article 15 (3) (a)
Article 15 (3) (b) and (c)
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