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EXECUTIVE SUMMARY

The protection of persons belonging to linguistic minorities in Switzerland is highly developed due to the
institutional arrangements and the Federal system, which allow for an effective participation of these persons at all
levels. Major constitutional reforms in several cantons and important new laws, both at the Federal and cantonal
levels, have been adopted in recent years. As a result, legal certainty has been strengthened as concerns the use of
languages in official contexts. Italian and Romanche languages have in particular gained increased protection due to
the enactment of comprehensive legislation at the Federal level and in the canton of Graubiinden. The emphasis
must now be placed on the implementation of these new guarantees.

General budgetary savings in the public sector have adversely affected institutions promoting human and minority
rights and ongoing discussions on the possible introduction of an Ombudsman Office or an independent human
rights institution have not yet yielded concrete results.

Although the language of instruction and the teaching of national languages are closely linked to the traditional
territorial distribution of languages, there have been commendable efforts to move towards a coordinated inter-
cantonal development of language teaching in compulsory education. This should foster language proficiency at an
earlier age in all cantons, while ensuring that the development of English teaching does not take place to the
detriment of national languages. However the overall situation of Italian and Romanche-speakers who live outside
their traditional areas of settlement has not significantly improved with regard to access to language teaching and
opportunities to enjoy cultural and linguistic support.

The development of the daily use of Italian and Romanche in official contexts is essential to preserve the identity of
the canton of Graubiinden and this remains a challenge. In this context, the new law on languages should help the
authorities and the linguistic minorities concerned to find ways and means to ensure that these languages effectively :
enjoy equal status with German, as prescribed by the cantonal Constitution.

Significant efforts to address the situation of Travellers in a comprehensive way were for the first time made in the
aftermath of the 2006 report of the Government on the situation of Travellers in Switzerland. However Travellers
continue to face significant problems in Switzerland and the preservation of their identity is at stake since many of
them experience increasingly greater difficulties to practice their itinerant or semi-itinerant way of life. Efforts must
therefore be intensified to make sure that the cantons will create further stopping places and transit sites as a matter
of priority. There is also scope for improvement in Travellers’ participation in decision-making, especially at the
cantonal and local levels.



ACFC/OP/11(2008)002

TABLE OF CONTENTS

I MAIN FINDINGS. ... eee et e e e ettt e e et e e e et e s e eaaeeeseenaeeeeeennees 4
IMIOMIEOTINE PIOCESS ...eeuvveereeereereerseerereeseesseesseeasseesseesseessseesseesseesssesssessseessesssssasseesseessessssesssessseessees 4
Institutional and legislative frameWoTK............cccviieiiiiiiiiiie e e 4
| DI ¢ B8N 15 (o) o NN OSSR 5
INter-ethniC TEIATIONS .....ooovoeeveiiiiiic et e e e e e e e e e e eeaa e e e e e e e e e e eennaereeas 5
EUCALION.......coiiiiiiiiieee ettt ettt e e e e e e e e et e e e e e s e et b b b e e eeeessssaaaarereeeessessraaaaes 6
Preservation of the identity of Travellers........ccciiiiiiiiiiieeee e 6
PATTICIPATION ..eveiieeiiieiiecie ettt et et e et et e et e e ateeseesseeesseenseenseessseesseensaessensseanseensaenssennnes 7
II. ARTICLE-BY-ARTICLE FINDINGS ......oooooitiiiiieeeeeee ettt e e 8
Article 3 of the Framework CONVENTION .........coiiiiiiiiiiiiiieeeeiieeceiieieeee et e eeeeeeete e e e e e e searaseeeeeesenans 8
Article 4 of the Framework CONVENTION .........cccviiiiiiiiiiiiiieieeeeieeeeceieee et e eeaee e eeaaeeeseenaeeee s 10
Article 5 of the Framework CONVENTION .........ccc.viiiiiiiiiiiiieieeeeieeee e et eenaee e eenaeee s 12
Article 6 of the Framework CONVENTION ............coiiiiiiiiiiiiieeeeiiiiieeeeeeee e eeesrrarreeeeeeeean 19
Article 9 of the Framework CONVENTION ...........ocoviiiiiiiiiiiieeeiieiiiiieeeeeee e e eeaaareeeeeeeeean 23
Article 10 of the Framework CONVENTION ............ooovvvvvrveiieeeeeiiiiiieeeeeeeeeeeeirreeeeeeeeeesnsraneeeeeeseeas 25
Article 11 of the Framework CONVENTION .........oooevuviiiiiiiiiiiiiieieeeee ettt e e e e e esaaeere e e e e e s seeanaes 28
Article 12 of the Framework CONVENTION .........ooovvuiiiiiiiiiiiiiiiiieeee ettt e e e eesaaveee e e e e e s seanaes 28
Article 13 of the Framework CONVEINTION ..........ccoiviiuririiiieeeiieeiiiieieeeeeeeeeeeieeeeeeeessssssaanreseeeseeas 31
Article 14 of the Framework CONVEINTION ..........ccoiviiuuuiiiiieeeiieeiiiieieeeeeeeeeeeieeeeeeeeesssssnanseeeessesas 32
Article 15 of the Framework CONVEINTION ..........cioiviiiuuuiiiiieeeeieeiiiiieieeeeeeeeeeeiieeeeeeeeesssssnaarereeesssas 36
Articles 17 and 18 of the Framework COnvVeNtion ...........ccccveivveveeiiiiieeeeieiieee e eenaeeeean 39
I11. CONCLUDING REMARKS ...ttt 40
POSItIVE AEVEIOPIMENLS.......cciiiiieiieciie ettt ettt et e et e s te e et e e beessbeesseesseesaessseesseesseenssenns 40
ISSUES OF COMCEIN ...vvviiiiiiiiiiiiiiieee et e e e e e e e ee e eeeeeeseennsaaaeeeeeeeesennnnrens 41
RECOMMENAATIONS .....coiviiiiiiiiiice ettt e e et e e e et e e e eaaeeeeseaeeeeeetaeeeeenaeaeeeseaaeesennes 42



ACFC/OP/11(2008)002

ADVISORY COMMITTEE ON THE FRAMEWORK CONVENTION FOR THE
PROTECTION OF NATIONAL MINORITIES

SECOND OPINION ON SWITZERLAND

1. The Advisory Committee adopted the present Opinion on 29 February 2008 in
accordance with Article 26 (1) of the Framework Convention and Rule 23 of Resolution (97) 10
of the Committee of Ministers. The findings are based on information contained in the State
Report (hereinafter the State Report), received on 31 January 2008, and other written sources
and on information obtained by the Advisory Committee from governmental and non-
governmental contacts during its visit to Bern and Fribourg from 19 to 21 November 2007.

2. Section I below contains the Advisory Committee’s main findings on key issues
pertaining to the implementation of the Framework Convention in Switzerland. These findings
reflect the more detailed article-by-article findings contained in Section II, which covers those
provisions of the Framework Convention on which the Advisory Committee has substantive
issues to raise.

3. Both sections make extensive reference to the follow-up given to the findings of the first
cycle of monitoring of the Framework Convention, contained in the Advisory Committee’s first
Opinion on Switzerland adopted on 20 February 2003, and in the Committee of Ministers’
corresponding Resolution, adopted on 10 December 2003.

4. The concluding remarks, contained in Section III, could serve as the basis for the
Committee of Ministers’ forthcoming conclusions and recommendations on Switzerland.

5. The Advisory Committee looks forward to continuing its dialogue with the authorities of
Switzerland as well as with representatives of national minorities and others involved in the
implementation of the Framework Convention. In order to promote an inclusive and transparent
process, the Advisory Committee strongly encourages the authorities to make the present
Opinion public upon its receipt.
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I. MAIN FINDINGS
Monitoring process

6. Switzerland has pursued a constructive approach to the monitoring process of the
Framework Convention. At the initiative of the Government, the first Opinion of the Advisory
Committee was made public before the adoption of the corresponding Resolution by the
Committee of Ministers. The monitoring results were subsequently circulated to minority
representatives, cantonal authorities and civil society actors, including through the Internet. The
Federal authorities translated the text of the first Opinion into German and Italian. Although the
State Report was submitted with a regrettable two-year delay, its preparation was carried out
with the careful involvement of a range of actors, including representatives of minorities and
NGOs.

7. The Framework Convention’s monitoring findings were also referred to in the report on
the situation of Travellers in Switzerland, which was adopted by the Government in October
2006. The said report contains significant self-critical comments and proposals aimed at
improving the situation of Travellers in Switzerland, including as regards transit sites and
stopping places. Although the measures proposed by this report might not always be sufficient
to redress the situation of Travellers, the report itself and the follow-up it has been given
constitute a significant step forward in that they acknowledge the gravity of the problems faced
by Travellers and express a strong commitment to resolve them.

8. There have been shortcomings in the authorities’ efforts to raise awareness about the
Framework Convention, including the absence of a follow-up seminar. Also, with the exception
of Travellers, the authorities seem to have made little use of the Framework Convention and its
monitoring results to address issues faced by persons belonging to minorities.

Institutional and legislative framework

9. Major constitutional reforms in several cantons and important new laws, both at the
Federal and cantonal levels, have been adopted in recent years. As a result, the institutional and
legislative framework protecting persons belonging to minorities has been consolidated and
legal certainty has been strengthened as concerns the use of languages. Italian and Romanche
languages have, in particular, gained increased protection due to the enactment of
comprehensive legislation at the Federal level and in the canton of Graubiinden. Even though
Switzerland continues to attach great importance to the traditional distribution of languages, the
principle of territoriality is being applied somewhat more pragmatically, at least on the language
border in the cantons of Fribourg, Bern and Valais.

10.  Important efforts must be made to ensure the successful implementation of these new
legislative guarantees, especially the Federal Law on National Languages and Mutual
Understanding between Linguistic Communities, which should make it possible to develop new
forms of support for cultural and linguistic initiatives, especially as regards research into and
promotion of multilingualism beyond existing language boundaries. The overall situation of
Italian and Romanche-speakers who live outside their traditional areas of settlement has indeed
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not significantly improved as regards their opportunities to enjoy cultural and linguistic support,
particularly in terms of access to language teaching.

11.  Despite these significant achievements, no such legislative improvements have been
noted as regards Travellers. There have been ongoing discussions to include a provision in the
Bill on the Promotion of Culture to help Travellers live in accordance with their culture, but to
date these attempts have not materialised. Despite repeated demands from those concerned,
there are no plans to consider the introduction of additional legislative guarantees - including in
the field of land-use planning - to develop new transit sites and facilitate the stopping of
Travellers for short stays.

Discrimination

12.  Switzerland has continued to complement sectoral legislation with non-discrimination
clauses where this was deemed appropriate. The authorities do not intend, however, to develop a
comprehensive anti-discrimination legislation and a lack of specific provisions prohibiting
discrimination persists in certain key fields, such as housing, employment, access to public
places and the provision of services. Official statistics and research on the frequency of
discriminatory acts in practice remain scarce, especially in those fields which are currently not
covered by sectoral anti-discrimination legislation.

13.  As regards the institutional framework to combat discrimination, recent developments
suggest that the situation has worsened. For example, despite its unique role and achievements
in the fight against xenophobia, intolerance and racial discrimination, the Federal Commission
against Racism saw severe reductions in its yearly budgetary appropriations and in its
composition, a state of affairs which is likely to impede its operational activities and reduce
NGO representation and religious diversity in its membership. More generally, linear budgetary
savings in the public sector seem to indistinctively hit institutions promoting human and
minority rights - especially Travellers institutions — despite existing international commitments
undertaken by Switzerland in this field. In the same vein, ongoing discussion on the possible
introduction of an Ombudsman Office and/or an independent human rights institution have not
yet yielded concrete results, especially in view of the financial implications of such projects.

Inter-ethnic relations

14.  Relations between German-, French-, Italian- and Romanche-speakers remain
characterised by a remarkable level of tolerance. Efforts to strengthen tolerance between the
settled population and Travellers have been pursued and the need to promote mutual
understanding was particularly highlighted in the commendable report on the situation of
Travellers adopted by the Government in 2006. Despite these achievements and efforts,
Travellers are still the subject of negative stereotypes, including in the media. Although the
overall situation of persons belonging to the Jewish community is widely seen as positive, in
particular in terms of integration, these persons are reportedly the most frequent victims of racial
discrimination.

15.  Racist, xenophobic and intolerant attitudes against asylum seekers, refugees, certain
groups of foreigners as well as Muslims have continued to be reported, including by Council of
Europe bodies. These groups have in some instances been stigmatised in the political discourse,
including during the 2007 electoral campaign. Pending the entry into force of a recently adopted
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amendment to the Federal Law on Acquisition and Loss of Nationality, occasional instances of
discriminatory and/or unreasoned refusals of naturalisation, mainly at the expense of persons
originating from the Balkans and/or Muslims, have continued to be reported.

Education

16.  Significant improvements have been made towards a coordinated development of
language teaching in compulsory education. This should foster language proficiency at an earlier
age in all cantons, while ensuring that the development of English teaching does not take place
to the detriment of the learning of national languages. Bearing in mind that the language of
instruction and the teaching of national languages are linked to the traditional territorial
distribution of languages, there are reportedly six cantons which do not offer optional Italian
language courses before the end of the compulsory education. Consideration should therefore be
given to extending the existing offer of optional Italian courses, which could help better cater for
the needs of the Italian-speaking minority, particularly in large cities with a sizeable number of
Italian-speakers. In this context, there remains a need for more accurate and comparable
statistical data, including on the availability and practical use of language courses, such as
Italian courses outside Ticino and Graubiinden.

17. The new Law on Languages of the canton of Graubiinden significantly strengthens the
position of Romanche and Italian in the field of education, especially in municipalities where
these languages are under threat. Efforts should be continued to ensure that the said legislative
guarantees will be implemented through a regular dialogue between cantonal and municipal
authorities, with due regard to the overall situation of languages in Graubiinden.

18.  Bearing in mind the difficulty to reconcile the interests of the Yenish who wish to use
their language only for the purpose of communication between members of the community and
the Yenish who advocate a broader cultural policy for their language in the field of education,
efforts by the Confederation to promote the Yenish language in close co-operation with the
various representatives of this community should be pursued.

Preservation of the identity of Travellers

19.  The Advisory Committee welcomes the fact that certain positive developments have
taken place since the first monitoring cycle. For example, significant efforts to address the
situation of Travellers in a comprehensive way were for the first time made in the aftermath of
the 2006 report of the Government on the situation of Travellers in Switzerland. Also, an
important judgment by the Federal Tribunal for the first time recognised that life in a mobile
home was an essential part of the identity of Travellers, whose needs were different from those
of the settled population. Concrete progress has been noted since the entry into force of the
Federal Law on itinerant trade in 2003, which greatly facilitates the exercise of traditional
activities associated with their nomadic way of life.

20.  Despite these achievements, the Advisory Committee considers that the overall situation
of Travellers in Switzerland remains a matter of deep concern. The preservation of their identity
is at stake since many of them experience increasingly greater difficulties to practice their
itinerant or semi-itinerant way of life. The shortage of stopping places and transit sites remains
acute in Switzerland and their number has even been reduced since the first monitoring cycle
despite recognised needs in this field. No significant follow-up has so far been given by the
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cantons to the aforementioned important Federal Tribunal’s ruling. Proposals to create further
sites have in several cantons been frozen or even withdrawn following adverse reactions by the
municipalities concerned, part of the local population and/or various lobbying groups. Federal
measures, such as the envisaged reassignment of military sites belonging to the Confederation,
have so far not yielded tangible results either in the absence of stronger legal and financial
incentives. A real inter-cantonal coordination of efforts remains to be developed in this field,
with the active support from the Confederation.

Participation

21.  There is a need to pay continuous attention to the necessity to ensure greater Latin'
representation within the Federal administration. This is particularly important for the
recruitment at all levels of French-, Italian- and Romanche-speakers since a fair representation
of linguistic minorities in Federal Offices is needed both at the managerial level and among
employees as a whole. In this context, there is a lack of reliable qualitative data to shed light on
the actual representation of Latin minorities in managerial positions in the various Federal
Departments and Offices which needs to be addressed.

22.  Participation mechanisms for Travellers should be improved. Although the Foundation
"A Future for Swiss Travellers" and the Association of Travellers have proved useful as regular
avenues of dialogue with the Federal authorities, there remains scope for strengthening these
institutions and contemplating the creation of others at the cantonal level. For example, the
authorities are invited to widen the competences of the Foundation and to reinforce the position
of Travellers in its Board, who are currently in a minority. Also, there is a growing need to
consolidate the financial structure of the Foundation and the Association of Travellers, both of
which suffered budgetary cuts in past years. Despite laudable efforts by the Foundation to try
and coordinate efforts to meet Travellers’ needs in terms of stopping places and transit sites,
there remains an obvious lack of coordination between cantons, as well as an absence of
institutionalised, decision-making forum to discuss these issues on a regular basis. At the
cantonal and municipal levels, there are no special mechanisms for consulting Travellers in a
systematic way, for example with regard to land-use planning or education.

! This expression includes persons belonging to the French-, Italian- and Romanche-speaking minorities.
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II. ARTICLE-BY-ARTICLE FINDINGS

Article 3 of the Framework Convention

Definition of the term “national minorities”

Findings of the first cycle

23.  In its first Opinion, the Advisory Committee noted that the authorities had made a
declaration” upon ratification of the Framework Convention and welcomed that the principle of
territoriality did not result in denying individuals living outside their traditional area of
settlement their status of persons belonging to a minority.3 At the same time it encouraged the
authorities not to interpret their declaration in a too rigid manner so as to better cater for the
needs of inter alia Italian- and Romanche speakers who have left their areas of traditional
settlement.

Present situation

a) Positive developments

24.  As the Government pointed out in the State Report, the declaration includes an open-
ended definition. This renders a dynamic process possible, which could include the protection of
persons belonging to other groups provided they satisfy the criteria set out in the declaration.
According to the authorities, this might be the case in the future for Swiss citizens belonging to
certain religious communities.*

25.  Domestic case-law and reported practice suggest that permissions to receive primary
education in a minority language, which is not the official language of the municipality where
the pupil resides, have been granted more easily in recent years. This indicates that even though
Switzerland continues to attach great importance to the traditional territorial distribution of
languages, the principle of territoriality is being applied somewhat more pragmatically, at least
on the language border in the cantons of Fribourg, Bern and Valais (see related comments under
Articles 5 and 14, below).

2 “Switzerland declares that in Switzerland national minorities in the sense of the Framework Convention are
groups of individuals numerically inferior to the rest of the population of the country or of a canton, whose
members are Swiss nationals, have long-standing, firm and lasting ties with Switzerland and are guided by the will
to safeguard together what constitutes their common identity, in particular their culture, their traditions, their
religion or their language. Switzerland declares that the provisions of the Framework Convention governing the
use of the language in relations between individuals and administrative authorities are applicable without prejudice
to the principles observed by the Confederation and the cantons in the determination of official languages”.

? The Swiss authorities consider that persons belonging to national linguistic minorities, that is to say, the French-,
Italian- and Romanche-speaking minorities, are protected by the Framework Convention and that persons belonging
to the German-speaking minority residing in certain cantons, such as Fribourg or Valais, may also be protected by
the Framework Convention as they are in a numerical minority. The authorities further consider that such protection
is open to persons belonging to the Jewish community and to Travellers. According to the 2000 census, 63.7% of
the persons stated that German was their main language, 20.4% French, 6.5% Italian, 0.5 Romanche and 9% stated
they had another language. In contrast, there are no official statistics for persons belonging to the community of
Travellers, but the authorities estimate them to amount to between 25,000 and 30,000 persons, including 4-5,000
who have kept to a nomadic or semi-nomadic way of life. The estimates of Travellers themselves are only very
slightly in excess of these figures.

4 According to the 2000 census, Roman Catholics amounted to 41.8% of the population, Protestants 35.3%,
Muslims 4.3%, Christian Orthodox 1.8%, Jews 0.2%, Christian Catholics 0.2% and others including undeclared
16.4%.
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b) Outstanding issues

26.  Whilst the situation has improved on the language border for German- and French-
speakers, the situation has largely remained unchanged for persons belonging to the Italian- and
Romanche-speaking minorities who have left their traditional areas of settlement in the cantons
of Ticino and Graubiinden in order to take up opportunities for training or employment in large
cities located in the North of the Alps, such as Zurich, Bern or Geneva. Possibilities to have
teaching of Italian and Romanche in the public education system are still limited, even in large
cities with a more significant Italian and/or Romanche-speaking population (see related
comments under Article 14 below).

Recommendation

27.  The authorities should pursue their efforts to meet the needs of persons belonging to
linguistic minorities even outside their traditional areas of settlement. In this context, they are
invited to pay increased attention to the situation of Italian- and Romanche-speakers who live in
large cities, especially in the field of education.

Citizenship criterion

Findings of the first cycle

28.  In its first Opinion, the Advisory Committee encouraged the authorities to consider the
inclusion of persons belonging to other groups, including non-citizens as appropriate, in the
application of the Framework Convention on an article-by-article basis.

Present situation

29.  As the Government pointed out in the State Report, this has in fact been partially
achieved in Switzerland. Mindful that the declaration remains very strict in that it literally
excludes all foreigners from any protection, the Advisory Committee notes with satisfaction that
the authorities accept that certain rights, such as those enshrined in Articles 8, 9(1) and 10(1) of
the Framework Convention, are guaranteed as a minimum to non-citizens who are not regarded
as belonging to national minorities within the meaning of the Swiss declaration.

30.  The Advisory Committee welcomes the fact that, despite the explicit entrenchment of the
citizenship criterion in the Swiss declaration, the competent Federal and cantonal authorities
follow an inclusive approach in practice regarding efforts made to make an increasing number of
stopping places and transit sites available to Travellers. It appears that a number of foreign
Roma actually enjoy the use of these facilities and that the authorities do take into account their
specific needs in this respect, which differ to a large extent from those of the Swiss Travellers
(see related comments under Article 5, below).

Recommendations

31.  The authorities could intensify their dialogue with persons belonging to groups which are
not covered by the Swiss declaration. In this regard, the Advisory Committee notes that State
Parties should promote mutual respect and understanding and co-operation among all persons
living on their territory.

32.  The authorities should continue to pursue an increasingly inclusive approach in
legislation, policies and practices regarding the citizenship criterion, in particular when issues
affecting Travellers are being addressed.
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Article 4 of the Framework Convention

Legislative developments in the field of discrimination

Findings of the first cycle

33.  Inits first Opinion, the Advisory Committee encouraged the Swiss authorities to adopt a
fuller legislation covering discrimination and to collect statistical data on discrimination more
systematically.

Present situation

a) Positive developments

34.  The Federal authorities have continued to complement sectoral legislation with non-
discrimination clauses where they deemed it appropriate. The monitoring of the implementation
of Article 261bis of the Criminal Code, which prohibits “racial discrimination”, has been
pursued. Detailed and public statistics are easily available through a database which is regularly
updated by the Federal Commission against Racism.

b) Outstanding issues

35. Bearing in mind that the authorities do not intend to develop a comprehensive anti-
discrimination law and although there are isolated anti-discrimination provisions, the Advisory
Committee regrets that a lack of specific provisions against discrimination persists in certain key
fields, such as housing, employment, access to public places and the provision of services.’

36. With the exception of criminal provisions, official statistics and research on the
frequency of discriminatory acts in practice remain scarce. Additional data, broken down by age
and sex is needed in this field, as well as in the field of education and representation in the civil
service, to help the authorities design positive measures for persons belonging to minorities (see
related comments under Article 14 and 15, below).

37.  There is sufficient reason for expressing concern about ongoing discussion to consider
abolishing Article 261bis of the Criminal Code or amending this provision with a view to
weakening it on the alleged grounds that its application raises practical problems and may
sometimes be difficult to reconcile with freedom of expression.

Recommendation

38.  The authorities should continue to combat racial discrimination firmly through adequate
criminal provisions and develop further anti-discrimination legislation in key fields such as
housing, employment, access to public places and the provision of services. Switzerland should
also introduce enhanced methods of monitoring developments in these fields.

> See third report of the European Commission against Racism on Switzerland of 27 June 2003, ad §§ 13-15.

10
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Institutional framework to combat discrimination

Findings of the first cycle

39.  In its first Opinion, the Advisory Committee noted with satisfaction the positive role
played by the Federal Commission against Racism and the creation of a Service for Combating
Racism. It urged the authorities to give all necessary support to those bodies and to consider
with due attention their proposals in order to step up efforts to fight against racism and
intolerance.

Present situation

a) Positive developments

40.  The Federal Commission against Racism has continued to publish and support valuable
research, studies and written submissions on a variety of topics. These include the planned
reform of the naturalisation process, amendments to asylum legislation, the ongoing debate on
Article 261bis of the Criminal Code, media coverage of foreigners and ethnic minorities during
the 2007 electoral campaign, and the situation of Travellers. A Travellers’ representative has
been appointed as a member of the Federal Commission against Racism.

41.  Parliamentary proposals have been made since 2004 to consider the setting up of an
independent human rights institution at the Federal level and the Government is currently
exploring ways and means to develop this proposal.

b) Outstanding issues

42.  Despite its unique role and important contribution to the fight against racial
discrimination and various forms of intolerance, the maintenance of the Federal Commission
against Racism is regularly questioned, including in Parliament. As from January 2008, the
Government reformed the Federal Commission against Racism and its membership has been
reduced from 19 to 15 members. This reduction has been criticised in that it is likely to reduce
significantly NGO representation and religious diversity within the Commission. Furthermore,
the overall budget of the Commission has been reduced from CHF 176,000.- in 2007 to
CHF 155,000.- in 2008, a regrettable development which is likely to result in the weakening of
the operational capacity of this institution.

43.  In February 2004 the Parliament decided to discontinue plans for a Federal Bill on the
introduction of an Ombudsman Office, especially in view of the financial implications of such
an institution.

Recommendation
44.  Switzerland should reconsider the trend to weaken existing institutions and instruments
promoting human rights and the fight against racial discrimination. Resolute efforts should

rather be made to strengthen them, which may include the creation of an independent human
rights institution.

11
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Situation in terms of discrimination and equality

Findings of the first cycle

45.  In its first Opinion, the Advisory Committee noted with satisfaction the existence of a
range of positive measures which aimed to promote full and effective equality, especially in
favour of Italian- and Romanche-speakers in fields such as language, culture and media. It
expressed deep concern about the indirect discrimination affecting Travellers in land-use
planning, regulation of constructions and regulation of trade and called for additional measures
in these fields.

Present situation

a) Positive developments

46.  The situation in respect of persons belonging to linguistic minorities has remained
unchanged and no instances of discrimination have been reported against these persons. A
number of positive measures are in place® and could be developed and further supported by the
new Federal Law on National Languages and Mutual Understanding between Linguistic
Communities.

47. The Advisory Committee welcomes the publication, in October 2006, of a
comprehensive report prepared by the Government on the situation of Travellers in Switzerland.
This report, which was submitted to Parliament for consideration, consists of a detailed review
of the current situation of Travellers in Switzerland and the various forms of discrimination they
face and includes national measures to combat discrimination and improve Travellers’ living
conditions.

b) Outstanding issues

48.  Travellers continue to face numerous instances of discrimination in practice, especially in
relation to the legal and administrative obstacles preventing them from stopping their mobile
homes to practice their itinerant way of life. Despite remedial measures proposed in the
governmental report of 2006, no significant improvement has been noted yet.

Recommendation
49.  More resolute action should be taken to develop positive measures to address persisting

problems of discrimination faced by Travellers, especially the housing conditions related to their
itinerant way of life.

Article 5 of the Framework Convention

Legal and institutional framework protecting minorities
Findings of the first cycle
50.  Inits first Opinion, the Advisory Committee noted that the Federal Constitution did not

contain any specific provision protecting minorities as such. At the same time it acknowledged
that minorities were protected to a large extent by the institutional system and by Federalism,

® Such measures have been developed mainly in the fields of language and culture, but also in the field of media as
evidenced by the financial system of the Swiss Broadcasting Company (SSR) which allocates preferential funding
from licence fees for programmes broadcast in French, Italian and Romanche.

12
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which enables the cantons to cater for the specific needs of their population, notably in the field
of culture. Furthermore, the Advisory Committee noted that a range of important constitutional
and legal provisions in the linguistic field, both at the Federal and cantonal levels, ensured a
strong level of protection for persons belonging to linguistic minorities. It considered, however,
that the continuing existence of Romanche and Italian languages in the canton of Graubilinden
was under threat and that a Federal Law on National Languages and Understanding was still due
to be enacted, in order to fully implement Article 70 of the Federal Constitution.

Present situation

a) Positive developments

51.  The Advisory Committee welcomes the adoption in October 2007 of the Federal Law on
National Languages and Mutual Understanding between Linguistic Communities.” Since there
was no request for this law to be submitted to a referendum, it should enter into force soon.
Although many of the goals and principles now incorporated in the Law have already been
implemented by the Confederation in the framework of its general powers, the importance of
this new piece of legislation must be underlined. The adoption of this Law, which was a
politically difficult process, bears witness to the solid consensus which has eventually been
reached on the delicate issue of language teaching, a matter which remains largely in the powers
of the cantons (see related comments under Article 14 below). This Law is expected to have
positive effects on the situation of persons belonging to minorities, in particular the Italian- and
Romanche-speaking minorities.

52.  In Graubiinden, important progress has been made in terms of legislative guarantees as
regards the position of both the Romanche and Italian languages. A new cantonal Constitution
was adopted on 18 May 2003 and entered into force on 1 January 2004. Article 3 of the new
Constitution® sets out important principles on the status of Romanche and Italian and strengthens
co-operation between cantonal and municipal (and district) authorities in the process leading to
the determination of the official language at the local level.

53.  Following the adoption of this new Constitution, efforts have been made to design a
comprehensive cantonal Law on Languages intended to give effect to Article 3 of the
Constitution. Although this process has met with some difficulties, a new Law on Languages
was adopted in October 2006. Following a successful referendum held in June 2007, it entered
into force recently. The Advisory Committee welcomes the new guarantees which are
entrenched in the Law to reinforce the position of Romanche and - although to a lesser extent —
Italian. They encourage individual and institutional multilingualism and recognise and promote
the important role played by the main cultural organisations of the Romanche and Italian-
speaking communities (see related comments under Articles 10 and 14, below).

7 The Law includes a range of innovative, concrete measures aimed at promoting individual and institutional
multilingualism. The Law also encourages the learning of their mother tongue by foreigners. Additional, new
financial appropriations from the Confederation should be set aside for the future implementation of the Law, which
is likely to stimulate further cantonal initiatives, such as the creation of institutes promoting research on
plurilingualism

8 Article 3 of the Constitution of Graubiinden reads as follows:

“l1. The national and official languages of the canton shall be German, Romansh and Italian in equal measure.
2.[...]

3. The municipalities and districts shall determine their official languages and languages of instruction within the
limits of their authority and in co-operation with the canton. They shall have regard to the traditional distribution
of languages and take into account indigenous linguistic minorities.”
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54.  Efforts have been made over the last 20 years to stop the erosion of Romanche,
strengthen its legal status and encourage its practical use in different public contexts. This
process culminated with the recognition of Romanche as an official language both at the Federal
and cantonal levels, with the explicit approval by the voters in referenda despite complications
caused by the coexistence of five idioms of Romanche, all of them having a distinct written and
spoken form.

55.  In order to ensure the long-term survival of the Romanche, the main Romanche
association, together with cantonal authorities, have supported the development of “Rumantsch
Grischun” as a new lingua franca among all Romanche-speakers, irrespective of their idiom. In
view of the sensitivity of this issue for the Romanche speakers — some of whom consider
“Rumantsch Grischun” as an artificial creation - particular attention has been paid to encourage
wide public acceptance of this new language version and efforts have been made to enable
people to continue to use their idioms. As a result, “Rumantsch Grischun” has become the
official language used by the authorities both at Federal and cantonal levels, but these authorities
are bound to continue to accept communications in any of the five idioms. In the field of
education, the introduction of textbooks in “Rumantsch Grischun” is taking place gradually and
teaching materials in that language have been made available as from 2007.” In the field of print
and electronic media, the five idioms are still being used except for transregional news.

b) Outstanding issues

56.  Bearing in mind the overall importance of maintaining Italian and Romanche as living
languages to preserve the identity of the canton of Graubiinden, the development of their daily
use including in official contexts is essential. Although German, Romanche and Italian are now
recognised as national and official languages in equal measure at the cantonal level, the
Advisory Committee was told that the administration works almost exclusively in German.
Hence Italian and Romanche are in practice essentially languages of translation and
representatives of the Italian-speaking minority take the view that translation services from the
cantonal administration are under-resourced. There is also scope for producing more
administrative documents intended for the public in Italian'® and Romanche. In the judicial field,
there is a particular need to develop a proper legal terminology in Romanche and related
language training for judges and staff members so as to make it possible to use this language in a
more significant way.''

57.  According to representatives of the minorities concerned, the overall situation of those
Italian and Romanche-speakers who live outside their traditional areas of settlement located in
the cantons of Graubiinden and Ticino has not significantly improved regarding opportunities to
enjoy cultural and linguistic support, particularly in terms of access to language teaching. For
example, according to estimates, there could be up to 40% of the total Romanche-speaking
population living outside the municipalities of Graubiinden where Romanche is an official
language. Similarly, significant numbers of Italian-speakers can also be found in large cities
such as Zurich or Bern and it remains difficult for these persons to preserve and develop their

? On the need to proceed gradually with the introduction of “Rumantsch Grischun” in teaching materials, see the
third report of the Committee of Experts of the European Charter for Regional or Minority Languages on
Switzerland of 19 September 2007, ECRML(2008)2, ad §§ 71-74.

1% According to a recent study from the University of Ziirich, only 58% of the administrative forms posted on the
official internet site of the canton Graubiinden are also available in Italian.

"' On these questions, see the third report of the Committee of Experts of the European Charter for Regional or
Minority Languages on Switzerland of 19 September 2007, ECRML(2008)2, ad §§ 75-78.
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language and culture (see also related comments under Article 14 below). Several provisions in
the Federal Law on National Languages and Mutual Understanding between Linguistic
Communities and the Law on Languages of Graubiinden should make it possible to develop new
forms of support for cultural and linguistic initiatives, especially on research into and promotion
of multilingualism beyond existing language boundaries.

Recommendations

58.  Particular efforts should be made to ensure the full implementation of the new Federal
legislation on languages and to take advantage of the new opportunities it offers to promote
more decisively multilingualism, mutual understanding and exchanges between linguistic
communities.

59.  The authorities of the canton of Graubiinden'? should continue to encourage a wider
written and oral use of Italian and Romanche by the general public and within the administration
and the judiciary, to ensure equality between these languages and German as prescribed by law.

Preservation of the identity of Travellers

Findings of the first cycle

60. In its first Opinion, the Advisory Committee expressed concern that the institutional and
legislative framework made it difficult for Travellers to preserve and develop their culture and
the essential elements of their identity. It also stressed that administrative obstacles made it
difficult to exercise itinerant trade.

Present situation

a) Positive developments

61. A significant effort to address the situation of Travellers in a comprehensive way was
made by the 2006 report of the Government on the situation of Travellers in Switzerland. It
contains numerous proposals to improve their living conditions and devotes particular attention
to the Confederation’s policy options on the lack of stopping places and transit sites, which is
the main problem facing Travellers in Switzerland. In support of its conclusions and proposals,
on several occasions the report draws on the Advisory Committee’s findings and comments on
the situation of Travellers in its first Opinion on Switzerland.

62.  An important Federal Tribunal judgment of 28 March 2003 " for the first time recognised
that life in a mobile home was an essential part of the identity of Travellers, whose needs were
different from those of the settled population. The judgment also stressed the corresponding
obligation of the authorities to take account of these needs in urban planning procedures.

63. The new Federal Law on itinerant trade came into force in 2003. This Law, which covers
all itinerant commercial activities, is consistent with the interests and demands of Travellers,
whose traditional activities are still closely associated with their nomadic way of life. The
reactions of Travellers to this new legislation have been positive and the cantons have also
welcomed the simplification of these new legislative provisions.

'2 When references to cantonal authorities are included in the recommendations contained in the present Opinion,
they are by no means to be understood as interfering with the domestic distribution of powers as provided for by the
Federal Constitution, but rather as an attempt to bring greater clarity for the readers of this Opinion.

" ATF 12911321

15



ACFC/OP/11(2008)002

b) Outstanding issues

64. The overall situation of Travellers, of whom the overwhelming majority consider
themselves to be of Yenish descent - although some belong to the Sinti or Roma groups — does
not seem to have significantly improved since the first monitoring cycle. According to their
representatives, it has become increasingly difficult to preserve one of the essential elements of
their identity, namely their itinerant or semi-itinerant way of life. Against this background, it
remains to be seen which concrete follow-up will be given to the Government’s report of 2006.
The institutional and legal framework, which is based on Federalism and associates linguistic
minorities with a particular territory, has in practice continued to complicate inter-cantonal
itinerant trade, which remains an important economic activity for many Travellers. The chronic
lack of stopping places and transit sites is still unresolved and the general attitude of the
population and the local authorities towards Travellers has remained tainted with negative
stereotypes, discrimination and prejudices. Nevertheless smaller Yenish communities — such as
those of Buech (Bern) and Chatillon (Fribourg) — travelling for only a few months a year tend to
be better integrated.

65.  The insufficient public support received by Travellers and the lack of recognition for
their contribution to the Swiss society is further evidenced by the limited financial support
granted to the Foundation "A Future for Swiss Travellers" (hereinafter: the “Foundation”) and
the shortcomings in the follow-up given by the authorities to the proposals made by the
Foundation. Despite the numerous problems faced by Travellers, the Parliament dismissed in
2006 a proposal to double the amount of the proposed appropriation (CHF 1.5 million instead of
CHF 750,000) and decided instead to grant the Foundation the same contribution, i.e. a further
general appropriation of CHF 750,000 for the years 2007 to 2011. The Association of Travellers
(“Radgenossenschaft der Landstrasse”), which plays a crucial role in enabling Travellers to
articulate their needs in front of the authorities, is also facing important budgetary constraints:
the yearly contribution by the Confederation, which covers approximately 85% of its total
budget, amounted to CHF 300,000 in 2003-2005 but was reduced to CHF 250,000 in 2006 and
CHF 245,900 in 2007. The Federal contribution is due to remain stable in the years to come
(CHF 251,500 in 2008 and CHF 255,700 in 2009), with no prospect for a real increase.

66.  There has been a new Federal Bill on the Promotion of Culture under consideration for
some time. Although it provides in its Article 14 that the Confederation may take measures to
enable Travellers to live in accordance with their culture, it seems that this provision would
mainly serve as a legal basis to support the Association of Travellers. Hence it is unlikely that a
more resolute Federal policy will be designed to support the identity and culture of Travellers,
which, according to their representatives, remains at threat.

Recommendations
67.  The authorities should strengthen their policy to assist Travellers to preserve and develop
the essential elements of their identity and to promote their culture. In this respect, additional

and stronger legislative guarantees should be developed to strengthen the existing legal
framework.

68.  The Advisory Committee calls on the authorities to increase the limited state financial
support allocated to the main institutions promoting Travellers’ cultural initiatives.

16



ACFC/OP/11(2008)002

69.  Care should be taken to follow up on the proposals contained in the 2006 Government’s
report and to develop an efficient, participatory and transparent monitoring procedure accessible
to Travellers themselves.

Lack of stopping places and transit sites for Travellers

70.  Inits first Opinion, the Advisory Committee concluded that the main problem faced by
Travellers was the lack of stopping places and transit sites.

Present situation

a) Positive developments

71.  During its visit to Switzerland, the Advisory Committee paid particular attention to the
situation of Travellers and especially to their needs for stopping places and transit sites. It visited
a stopping place located in Buech, in the municipality of Bern, which was inaugurated in 1998
and today offers quality accommodation for a modest rent to approximately 30 families. The
decision to build this stopping place was taken by the local government already in 1992 and
confirmed by a popular vote in 1997, following efforts by the local authorities to raise public
awareness about the need to support it. The site is now widely accepted by the neighbourhood
and close co-operation with Travellers’ representatives has helped reduce the need for social
assistance and significantly improved school attendance in recent years.

72.  Other positive examples are reported in certain cantons, where the creation of stopping
places and/or transit sites is in progress. This is notably the case in Geneva, where the cantonal
Parliament passed a law in 2003 amending the cantonal land-use plan to include a long-awaited
new zone for occupation by fairground people and Travellers. It is now expected that the site
will be open in 2008 or 2009. Mention must also be made of the canton of St Gallen, which
created two stopping places in 2002 and 2006 and subsequently presented a scheme to create six
transit sites with a legal basis in urban planning legislation.

73.  The Advisory Committee welcomes the fact that a number of cantonal authorities, such
as in Fribourg, pay particular attention to the specific needs of various categories of Travellers.
It recognises that their needs vary significantly, especially between foreign Roma/Sinti and
Swiss Yenish.'*

b) Outstanding issues

74.  Despite certain positive cantonal examples, the shortage of stopping places and transit
sites remains acute in Switzerland. In June 2006, the Foundation published an expert report
providing a detailed list of existing stopping places and transit sites in Switzerland and assessing
additional needs. This survey makes it apparent that very little progress has been made in
practice. Since 2001, nine transit sites have been closed while only three new ones have been
created across the whole territory of Switzerland. According to the expert report, it is necessary
to provide 29 additional stopping places to accommodate approximately 1,500 itinerant Swiss
Travellers. It would also be necessary to create 38 additional transit sites for the Swiss

' For example, between 60 and 80 Swiss Travellers live in a small stopping place located in Chatillon (Fribourg),
which was created some 12 years ago on the basis of an ad hoc convention between the canton and the
municipality. The canton is now considering the creation of one or two larger transit sites, which would mainly
serve to accommodate those foreign Travellers who cross Switzerland every year between March and October.
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Travellers continuing a semi-itinerant way of life, as well as 10 larger transit sites for foreign
Travellers. Furthermore, among the existing transit sites, 40 are now substandard and in need of
refurbishment.

75.  No significant follow-up has so far been given by the cantons to the important Federal
Tribunal’s ruling, which emphasises that Article 3(3) of the Federal Land-use Planning Act
implies that the specific needs of that part of the population consisting of Swiss Travellers must
also be satisfied. Hence urban planning instruments, both cantonal and municipal, must allow
for the creation of appropriate sites and areas to serve as places of residence for Travellers in
accordance with their traditions. Such planning instruments could also be the result of inter-
cantonal coordination under the auspices of the Confederation, but to date no such coordination
has taken place. Regrettably, efforts by the Confederation have not borne fruit either. The
Government decided, in October 2006, to instruct the relevant ministry to give appropriate
consideration to the situation of Travellers when approving cantonal structure plans and to draw
the cantons’ attention — when the occasion arose — to the opportunities offered by the Land-use
Planning Act for creating stopping places and transit sites. The Government is of the opinion
that no amendment to the Law on Land-use Planning Act is needed and that measures to be
implemented by the Confederation in this field should entail no additional expense.

76.  In several cantons, proposals to create further sites have been frozen or even withdrawn
following adverse reactions by the municipalities concerned, by part of the local population
and/or by various lobbying groups. This was recently the case in the canton of Aargau and
Schwyz, as well as in the canton Fribourg, where in December 2006 the cantonal Government
suspended its decision of November 2005 to create two transit sites, despite the needs
highlighted and the proposals submitted by the cantonal commission for Travellers.

77. A more promising Federal solution, namely the reassignment of military sites belonging
to the Confederation, was put forward but such a solution would need more decisive
accompanying measures to encourage the cantons to take this opportunity. In its decision of
October 2006, the Government, however, only resolved to draw the cantons’ attention to
available land that might be appropriate for stopping places and transit sites and to the
possibility to buy such land at a lower price. The Advisory Committee regrets that the cantons
have shown little interest in this possibility so far, but have rather requested stronger Federal
commitment, such as the adoption of stronger Federal incentives to make such proposals
successful."

78.  In November 2006 both the Foundation and the Federal Commission against Racism
issued a public statement stressing that the proposals contained in the 2006 Government’s report
on the situation of Travellers would probably prove insufficient in the mid-term. They asked for
a Federal law making it compulsory to introduce the necessary changes within a set time limit.
They also called for a Federal Action plan to be prepared with assistance from the Conference of
cantonal Governments (CdC) and the Swiss Conference of Public Works, Spatial Planning and
Environment Ministers (DTAP). On the basis of this action plan, every canton should
commence work on plans for stopping places and transit sites. Stopping for a few days on public
land, other than official sites, ought to be statutorily possible in every municipality.

'3 For example, the selling of any military site could be linked to the setting up of - or legal commitment to set up -
a transit site by the cantons concerned. The possibility to transfer the relevant military sites free of charge in
exchange for the creation of transit sites should also be explored further.
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Furthermore, the Confederation should make it more attractive for cantons and municipalities to
create suitable sites, by using a system of financial incentives. The Association of Travellers, as
well as other representatives of Travellers, proposed broadening the scope of Article 24 of the
Land-use Planning Act to facilitate the granting of administrative derogations for the creation of
stopping places and transit sites.

79.  Some Travellers’ representatives take the view that even the creation of additional transit
sites and stopping places, as requested in the expert report published by the Foundation, would
not suffice to enable all Travellers of Yenish origin who so wish to continue to live their
itinerant or semi-itinerant way of life. They contend that this would only be possible if further
accompanying measures were taken, such as legislative measures by cantons to waive the
requirement to obtain authorisation for short-term stopping of Travellers’ caravans, or removal
of the prohibition to park caravans which is currently enshrined in policing legislation of the
overwhelming majority of Swiss municipalities. Such measures could indeed make it easier for
private owners to lease smaller plots of lands to Travellers for short periods.

Recommendations

80.  The Advisory Committee encourages the authorities to introduce new Federal legislative
guarantees to ease and speed up the planning and creation of sites. Stronger financial and other
incentives should be developed by the Confederation to promote action by the cantons; these
measures may include greater effort to reassign military sites for the creation of stopping places
and transit sites, in co-operation with the Foundation.

81.  Cantonal legislation on land-use planning and building as well as municipal policing
legislation should be reviewed to facilitate the stopping of Travellers’ caravans on private and
public land for short periods.

82. A more intense inter-cantonal co-operation, possibly through existing inter-cantonal
structures, should be developed from planning to operation of stopping places and transit sites.
Stronger support from the Confederation for this process is needed.

Article 6 of the Framework Convention

Promotion of tolerance

Findings of the first cycle

83. Inits first Opinion, the Advisory Committee found that a large measure of tolerance was
characteristic of relations between German -, French-, Italian- and Romanche-speakers, but that
Travellers, who were still the subject of negative stereotypes, were not yet regarded by the
majority as being an integral part of the Swiss population.

Present situation

a) Positive developments

84.  The Government, which has tried to strengthen tolerance between the settled population
and Travellers, stressed the need to promote mutual understanding in its 2006 report on the
situation of Travellers in Switzerland (see related comments under Article 15, below). In this

context, the Foundation carried out a series of events to favour a climate of trust and disseminate
information on Travellers to the wider public. In November 2003 a resource centre was opened
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in Zurich in the offices of the Association of Travellers. This centre is intended to provide
information on the history, culture and day-to-day life of Travellers.

85.  In the field of education, coordinated efforts are being made under the auspices of the
conference of cantonal ministers of education (CDIP) to include more consistently elements of
religious culture in the curricula to take into account the increased diversity within Swiss
society. Furthermore, a Swiss Council of religions was created in 2005 and is being increasingly
consulted by the authorities on various occasions, including by the CDIP.

b) Outstanding issues

86.  There remains a lack of understanding towards Travellers from the settled population.
The persistence of prejudice is often due to the fact that part of the settled population remains
ignorant of the long tradition of Travellers’ presence in Switzerland, their way of life and their
customs. Negative stereotypes on Travellers, Sinti and Roma are still frequent in the media and
local authorities have occasionally contributed to reinforcing them in the ongoing discussions to
create additional transit sites and stopping places.

87. A number of decisions concerning land-use planning can be taken through local
referenda. Consequently, promoting and advancing mutual understanding between Travellers
and the population in general is crucial, so that democratic decisions can better reflect respect
for the itinerant way of life practiced by some Travellers. Further confidence-building measures,
including public debates, could be helpful in this respect.

88.  Racist, xenophobic and intolerant attitudes especially against asylum seekers, refugees,
certain groups of foreigners and Muslims have continued to be reported in recent years,
including by Council of Europe bodies.'® According to a comprehensive study commissioned by
the Federal Commission against Racism, foreigners and ethnic minorities were negatively
stereotyped during the electoral campaign of 2007 and Muslims and young foreign nationals
were particularly targeted.'’

89.  Negative attitudes towards Muslims have also been stirred following the launching of a
popular initiative to ban the building of minarets. In September 2007, the UN Rapporteur against
Racism expressed concern at a nation-wide poster campaign showing three white sheep standing
on a Swiss flag and kicking out a black sheep with the slogan “create security”. He asked for it
to be withdrawn, as it could be seen to spread racial and religious hatred. This statement
followed earlier reports by the UN Rapporteur against Racism, in which he noted that racism,

' See in particular the third report of the European Commission against Racism and Intolerance (ECRI) on
Switzerland of 27 June 2003, ad §§41-43, 51-62 and 88-93, which highlighted inter alia “signs of intolerance and
xenophobia [...] in political and public discourse” (ad § 86); see also Report of the Council of Europe
Commissioner for Human Rights on Switzerland of 8 June 2005, ad §§ 107-110, which mentioned inter alia “a
worrying level of xenophobia, intolerance and racism among the Swiss population” (ad § 107).

17 See Forschungsbereich Offentlichkeit und Gesellschafi of the University of Zurich, report of 9 December 2007,
which studied the typecasting of foreign nationals during the electoral campaign. Three quarters of the negative
portrayals of foreigners and ethnic minorities identified were undertaken by one political party. Their strategy and
the intensive reactions of the media and of other parties ensured that negative stereotypes shaped the 2007 electoral
campaign to a large extent — even beyond environmental issues. Criticism of this negative image of the foreign
population was significantly greater in French-speaking Switzerland. The Federal Commission against Racism
takes the view that the study reveals how the populist right wing makes negative use of the image of foreigners in
order to foment existing xenophobic sentiments.
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xenophobia and discrimination were trivialised in political debate. Concerns have also been
expressed in the past by the ECRI regarding intolerance and xenophobia in political discourse,
notably at the expense of asylum seekers and refugees.'®

Recommendations

90.  Greater efforts should be made to raise awareness of the population on the history and
culture of Travellers so as to counter negative stereotypes. Measures to promote tolerance and
mutual understanding, especially in the field of media, should be intensified.

91.  The authorities should react more vigorously to counter intolerance and xenophobia in
the political discourse and develop additional measures to promote a climate of tolerance
towards ethnic minorities, foreigners, asylum seekers and refugees.

Protection against acts of discrimination and anti-Semitism

Findings of the first cycle

92. In its first Opinion, the Advisory Committee noted isolated manifestations of anti-
Semitism and encouraged the authorities to combat these manifestations and remain vigilant in
this regard.

93. In its first Opinion, the Advisory Committee noted that generalised refusals to grant
naturalisation to applicants from certain countries had been reported in previous years and raised
problems from the point of view of the prohibition of discrimination, especially in the absence
of a legal remedy.

Present situation

a) Positive developments

94.  The latest opinion polls and surveys show that anti-Semitic feelings have not increased
within the population over the last years. Victims of acts of anti-Semitism seem increasingly
willing to report such incidents, a state of affairs which testifies to the confidence shown in the
existing reporting mechanisms, although the growing number of reported incidents remains
worrying (see related comments on paragraphs 96-97, below).

95.  Two landmark decisions of the Federal Tribunal on 9 July 2003" laid down important
principles on naturalisation procedures. In the first decision, a cantonal decision on
naturalisation was for the first time declared null and void on the grounds of discrimination. In
the second decision, the practice of submitting naturalisation applications to a ballot of the
population (compulsory referendum) was deemed unconstitutional because it did not constitute a
reasoned decision. Most of the cantons concerned report that, pending amendments of their
legislation to ensure full compliance with this new jurisprudence, they have issued directives to
prevent similar cases of unreasoned refusals to grant naturalisation. In many cases, they have
also prohibited the holding of ballots on naturalisation and provided for legal remedy against
allegedly discriminatory refusals. An amendment to the Federal Law on Acquisition and Loss of
Nationality was approved by the Parliament on 21 December 2007 and could enter into force

'8 See the third report of the European Commission against Racism and Intolerance (ECRI) on Switzerland of
27 June 2003, ad §§ 83-87.
" ATF 1291217 and ATF 129 1232.
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later in 2008. It aims to bring the tradition of naturalisation by referendum, long established in
many municipalities of certain cantons, into line with the requirements of the rule of law. Under
the new Law, a vote by the people remains possible in all its forms (general ballot, show of
hands, or secret vote in municipal assemblies), but only in cases in which there has been a
petition to reject an application for naturalisation, and provided that the body delivering the
decision is able to supply an adequate statement of reasons as required by law, so that the
applicant for naturalisation can ask the courts to determine whether a refusal is fair and not
arbitrary.”” Furthermore, the cantons will be obliged to introduce judicial remedies to challenge
refusals of naturalisation.’

b) Outstanding issues

96.  As compared to 2004 and 2005, there was a marked increase in 2006 concerning alleged
violations of Article 261bis of the Criminal Code, which prohibits “racial discrimination”.”*
Since the entry into force of Article 261bis of the Criminal Code in 1995, persons of Jewish
origin have been the group reported as the most frequently victim of racial discrimination, well

before foreigners and visible minorities.

97. At the request of and in co-operation with the Swiss Federation of Jewish Communities
(FSCI), two associations record anti-Semitic acts in Switzerland and through the services that
they have set up to help, advise and support victims. Details are collected by the FSCI and
published in a consolidated report. In 2006, the FSCI recorded 73 incidents reported to its
services. This represents more than twice the number of incidents recorded in 2005. The FSCI is
of the opinion that the Confederation should introduce a reporting centre for such cases.

98.  Despite a recent amendment to the Federal Law on Acquisition and Loss of Nationality
and transitional measures adopted by the cantons concerned, occasional instances of
discriminatory refusals of naturalisation, mainly at the expense of persons originating from the
Balkans and/or Muslims, had been reported until recently, including by the Federal Commission
against Racism.”

99.  The Advisory Committee notes that a popular Federal initiative called “For Democratic
Naturalisations” is currently pending. It is concerned that this initiative, on which a referendum
is due to take place on 1 June 2008, aims to give municipalities full power to determine which
authority may grant citizenship. If accepted, it would rule out any possibility of appeal at
cantonal level, since it proceeds from the assumption that naturalisation is a purely political act
rather than a specific and individual administrative act. Consequently, the aforementioned
amendment to the Law on Acquisition and Loss of Nationality approved by the Parliament on
21 December 2007 would not enter into force.

20 See Articles 15a and 15b of the Law.

*! See Article 50 of the Law.

*2 Out of 49 cases reported to the Federal Commission against Racism for an alleged violation of Article 261bis of
the Criminal Code, 28 were transmitted to the criminal jurisdictions, with 24 ending up with convictions and 4 with
acquittal.

2 See Federal Commission against Racism, “Discrimination dans le cadre des naturalisations”, Bern, September
2007, which also mentions recent decisions from the Federal Tribunal quashing refusals of naturalisation due to an
insufficient reasoning by the local body concerned.
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Recommendations

100. Efforts to combat racial discrimination by the enforcement of criminal provisions should
be continued. The authorities should closely monitor developments in this field and consider the
possibility of developing additional monitoring methods, including with regard to acts of anti-
Semitism.

101. Increased attention should be given by the cantons and municipalities concerned in
providing reasoned decisions on naturalisation applications to help avoid discriminatory
decisions. Efforts to reform the applicable legislation so as ensure its full compliance with the
rule of law should be pursued decisively and balanced information should be provided by the
authorities in this ongoing debate.

Article 9 of the Framework Convention

Radio and television programmes

Findings of the first cycle

102. In its first Opinion, the Advisory Committee noted with satisfaction the existence of a
considerable number of radio and television programmes in German, French and Italian as well
as regular slots of television programmes and a public service radio in the Romanche language.

Present situation

a) Positive developments

103. A new Federal Law on Radio and Television entered into force in April 2007, which
confirms the existing terms of reference of the Swiss Broadcasting Company (SSR) and its
obligation to broadcast programmes in German, French and Italian of the same quality all over
the country. The terms of reference have been consolidated regarding the Romanche language
with an explicit obligation to broadcast at least one radio programme schedule for Romanche-
speaking Switzerland and a duty for the Government to lay down the principles governing
provisions to meet the specific radio and television needs of this linguistic region.

104. The Advisory Committee was given to understand that the radio programme in
Romanche should continue to allow the use of the five idioms of the Romanche language where
appropriate. The daily duration of the programmes broadcast in Romanche by the public service
radio have been significantly extended since the first monitoring cycle due to the opening of a
new media centre in Chur in 2006. Since April 2005 the public service Romanche television has
also increased its airtime. This has included a more frequent news bulletin.

b) Outstanding issues

105. Ongoing discussions are taking place on the possible creation of a regional TV station in
Graubiinden to broadcast in Romanche. Despite the interest shown by Romanche speakers, this
project has not yet materialised due to a lack of funding.

Recommendation

106. The authorities are invited to continue to monitor the needs of the Romanche speakers in
terms of broadcasting time and make sure that the new legal provisions are fully implemented in
practice.
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Print media

Findings of the first cycle

107. In its first Opinion, the Advisory Committee welcomed the wide variety of titles existing
in the four national languages but noted that the only Romanche daily newspaper was in a
difficult situation.

Present situation

a) Positive developments

108. The new Languages Act of the canton of Graubiinden provides in its Article 12 that the
canton may subsidise Romanche newspapers and journals if they have made an important
contribution to protecting the language, provided that these services could not have covered their
own costs. The newspapers and journals published in Romanche have continued to benefit from
indirect support in the form of editorial services and the substantial public funding of the
Romanche press agency has been maintained.

b) Outstanding issues

109. Although printed media are numerous in the Italian language, representatives of the
Italian-speaking community of the canton of Graubiinden regret the lack of media coverage in
Italian of the political, economic and cultural life of their canton. This is linked to the fact that
existing newspapers are essentially based in Ticino, so that they tend to focus almost exclusively
on what is happening in canton Ticino as well as on Federal issues. There are continuing
discussions, including some with the Swiss Telegraphic Agency, around the possible
appointment of an [talian-speaking media correspondent in Chur to fill this gap.

Recommendation

110. The authorities should pursue their laudable efforts to support printed media especially in
Romanche and Italian languages in canton Graubiinden, as well as make the best use of the new
opportunities opened up by the new legislative provisions on languages.

Media and Travellers

Findings of the first cycle

111. In its first Opinion, the Advisory Committee noted the existence of limited radio
broadcasting in Roma language and the existence of a Yenish title and invited the authorities to
examine, with Travellers’ representatives, whether this situation corresponded to their needs.

Present situation

112. The Swiss authorities consulted the Association of Travellers on the findings of the first
cycle. The Association considers the possible broadcasting on local radio of a programme in
Yenish desirable, without however demanding it. Other representatives of the Yenish
community have put a stronger emphasis on this issue - including in their exchanges with the
Advisory Committee - and call for the development of a proper media policy to assist the
Yenish, Sinti and Roma. The Swiss authorities have suggested that the needs of Travellers in the
field of media could become a future topic for discussion in the Foundation.
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Recommendation

113. Efforts should be made to respond better to the needs of Travellers in the field of media
and increased attention could be devoted to this question in the relevant institutions in which the
Confederation and the cantons are represented.

Article 10 of the Framework Convention

Use of languages in relations with Federal authorities

Findings of the first cycle

114. In its first Opinion, the Advisory Committee expressed satisfaction at the coexistence of
four official languages in Switzerland. At the same time it invited the Federal authorities to
further raise the awareness of Federal administration staff to the need to reply systematically in
Italian to requests submitted in that language.

Present situation

a) Positive developments

115. Ttalian translation services across the Federal administration have been expanded in the
past few years so as to reach 95 posts today. This state of affairs is now considered satisfactory
by those concerned. A handbook on the promotion of multilingualism within the Federal civil
service, which contains a specific chapter on the use of Italian, is being finalised and is due to be
distributed in June 2008.

b) Outstanding issues

116. The authorities of the Italian-speaking canton Ticino reported that, for consultation
procedures, some Federal Offices occasionally provided texts in French or German only.
Representatives of the Italian-speaking minority regretted the absence of information in Italian
on several Federal institution websites as well as the limited information available in Italian on
several other such websites.

117. The new Federal Law on National Languages and Mutual Understanding between
Linguistic Communities contains laudable guarantees to ensure the equal status of German,
French and Italian as official languages, as well as a high level of protection for Romanche as an
official language in relations with Romanche-speakers. However, information from various
sources suggests that the actual position of Italian tends to loose in importance within Federal
authorities, especially within the Federal administration. Although the provisions®* specifying
the texts which have to be published in German, French and Italian seem to be well respected in
practice, the use of Italian in the decision-making process within the Federal administration and
in the actual work of the civil servants concerned appears to be decreasing. As a result, Italian
tends to become more and more a language of translation instead of a working language, a
development which in the future might negatively affect its consistent use with persons
belonging to the Italian-speaking minority.

2 Articles 8 (2) and 10 of the Law.
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Recommendation

118. The Federal authorities should continue their efforts to ensure that Italian is consistently
used in relations with Italian-speaking persons and institutions. They should continue to
encourage a wider written and oral use of Italian within the Federal public service so as to
ensure equality with other official languages as prescribed by law.

Use of languages in relations with authorities of bilingual cantons

Findings of the first cycle

119. In its first Opinion, the Advisory Committee concluded that relations between persons
belonging to linguistic minorities and cantonal authorities in cantons Bern, Fribourg and Valais
did not in principle raise any problems, but that certain difficulties arose in relations with infra-
cantonal administrative authorities (i.e. municipalities and districts), especially in some
municipalities located along the language (German-French) border.

Present situation

a) Positive developments

120. A new Constitution of the canton of Fribourg entered into force in January 2005, which
lays down key principles on the use of official languages™ and for the first time explicitly
protects the freedom of language.26 As one of the main innovations, both French and German
can now be declared official languages in municipalities with a “significant indigenous linguistic
minority”.

121. The compromise found on the language provisions of the new Constitution of Fribourg
confirms the overall importance of the principle of territoriality. At the same time, it could pave
the way for a less rigid interpretation of this principle in practice in the weighting of the public
and private interests, to take better account of the requirements of international law and the
Federal Constitution. Pending the adoption of a cantonal law on languages, which could inter
alia set criteria to determine the notion of municipalities with a “significant indigenous
linguistic minority”, certain positive steps have already been taken. For example, in the
municipality of Fribourg (the cantonal capital), the legislative council adopted new rules in
March 2006 whereby important documents were in future to be distributed to councillors in both
French and German. Previously documents had been drafted in French only.

122. In the canton of Bern, the Constitution provides for the possibility to mitigate the
principle of territoriality in certain situations, especially with a view to protecting the French-
speaking population in municipalities/districts, where this population is in a numerical minority.
Article 49 of the law of 13 September 2004 on the special status of the Bernese Jura and the
French-speaking minority in the bilingual district of Biel, which entered into force in January
2006, provides that a person may communicate in the official language of his or her choice with
the authorities responsible for the bilingual district of Biel. This arrangement seems to work well
in practice and reflects the mixed linguistic pattern of the district. Under Article 51, the
municipalities of Biel and Leubringen shall make allowance for bilingualism, when discharging
their duties, and may take steps to protect and promote it.

** See Atrticle 6 of the new Constitution of Fribourg.
% See Article 21 of the new Constitution of Fribourg.

26



ACFC/OP/11(2008)002

b) Outstanding issues

123.  Progress has been made in recent constitutional and legislative provisions and there is a
more flexible interpretation of the principle of territoriality promoted by relevant Federal case-
law. However, the possibility to make use of a minority language (German or French) in
relations with municipal authorities continues to be marked by a measure of legal uncertainty.
This is notably the case in the canton of Fribourg, where the constitutional notion of a
municipality with a “significant indigenous linguistic minority” remains undetermined due to
the absence of a cantonal law on languages.

Recommendation

124. Efforts should be pursued to implement the new constitutional and legislative guarantees
so as to meet better the needs of those concerned in municipalities on the language border.
Consideration could be given to adopting a law on languages in the canton of Fribourg.

Use of languages in relations with the authorities in the canton of Graubiinden

Findings of the first cycle

125. Inits first Opinion, the Advisory Committee noted with satisfaction the numerous efforts
undertaken to reinforce the position of Romanche, but also noted certain difficulties in relations
with infra-cantonal administrative authorities. It noted in particular that certain municipalities,
which kept the minutes of their municipal assemblies in Romanche and are situated at the
language border, were considering switching to German, and the Advisory Committee expressed
the hope that the Romanche character of those municipalities be preserved.

Present situation

a) Positive developments

126. The adoption of a new Constitution in Graubiinden in 2003 and a new Law on Languages
in 2006 represents a significant step forward (see related comments under Article 5, above). The
new Law, which is based on Article 3 of the new Constitution, intends to strengthen the position
of Romanche (and to a lesser extent Italian) through a system ensuring that Romanche can be
declared co-official in municipalities with a sizeable proportion of Romanche speakers.
According to the new Law, a municipality is now considered monolingual if at least 40% of its
population belongs to what is an indigenous linguistic minority in the canton. In such
municipalities, the official language is the language of this minority, even if the majority of the
population speaks German. A municipality is considered to be multilingual, when this
proportion is between 20 and 40%. The new Law should therefore consolidate the status of
Romanche and Italian since changes in the official language(s) of a municipality will become
more difficult.”’

2" According to the new Law, a proposal for a change from a monolingual to a multilingual municipality is made if
the proportion of the population belonging to the indigenous linguistic minority falls below 40%. Similarly, a
proposal is made for a change from a multilingual to a German-speaking municipality if that proportion falls below
20%. A change of official language is deemed to have been approved if it has been sanctioned 1) by a majority, in
the case of transition from a monolingual to a multilingual municipality, and 2) by two-thirds of voters in the case
of transition from a multilingual to a German-speaking municipality. In addition, any amendment decision must be
approved by the cantonal government. As for districts, those consisting of monolingual municipalities with the
same official language are deemed to be monolingual and those consisting of municipalities with different official
languages are deemed to be multilingual.
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127. Although the Advisory Committee expressed concern that certain Romanche
municipalities on the language border might consider switching to German for the holding of
their minutes, no such change has been reported.

b) Outstanding issues

128. There is a need to ensure that in the municipalities to be considered as multilingual
according to the new cantonal Law on Languages, official documents are consistently published
also in Romanche (or Italian) and not just in German. This is equally important for the use of
Romanche (or Italian) in the assemblies of local authorities.”®

Recommendation

129. Efforts to stop the erosion of the official use of the Romanche and Italian languages at the
municipal and district levels should be pursued. This includes a full implementation of the new
cantonal Law on Languages and systematic action to promote the use of these languages in
multilingual municipalities.

Article 11 of the Framework Convention

Private signs visible to the public

Findings of the first cycle

130. In its first Opinion, the Advisory Committee noted the existence of certain exceptional
limitations to the right to display in a minority language signs of a private nature visible to the
public. These limitations only concerned a few municipalities in Graubiinden and were guided
by the legitimate concern to preserve the Romanche language.

Present situation

Positive developments

131.  According to the authorities, such limitations concerned only one municipality several
years ago and no similar case has ever been reported since. Furthermore, Article 17(1) of the
Law on Languages of the canton of Graubiinden now provides that in monolingual
municipalities, private signs visible to the public must “adequately take into account the official
language”.

Article 12 of the Framework Convention

Harmonisation of language teaching

Findings of the first cycle

132. In its first Opinion, the Advisory Committee noted that the role of English vis-a-vis the
national languages was the subject of a wide-ranging debate in Switzerland. It stressed the
legitimate concern, expressed by a considerable number of persons belonging to the linguistic
minorities, that the introduction of English teaching at an early stage should not be to the
detriment of the teaching of the national languages. It encouraged the authorities to ensure that
the reforms underway would leave sufficient room for plurilingualism.

¥ See the third report of the Committee of Experts of the European Charter for Regional or Minority Languages on
Switzerland of 19 September 2007, ECMRL(2008)2, ad §§ 99-102.
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Present situation

a) Positive developments

133. In March 2004, the conference of cantonal ministers of education (CDIP) decided to
pursue the coordinated development of language teaching in compulsory education and to foster
language proficiency at an earlier age. The goal was to promote the first language (local national
language) to a greater extent and, in the longer term, to teach all pupils two foreign languages
from the third and fifth school years onwards at the latest. The foreign languages on offer will
have to include a second national language and English. This coordinated development is to be
realised by 2010, or 2012 at the latest, depending on the situation in the individual cantons. The
order in which the two foreign languages are introduced is not decisive, the important element
being to meet the targets set for the end of compulsory education, namely an equal proficiency
in the two foreign languages.

134. The Advisory Committee notes with satisfaction that the CDIP has, through its 2004
decision, come out clearly in favour of retaining a second national language for all pupils in
primary education from the fifth year at the latest. It is an important step for the strengthening of
national cohesion and is fully in line with the letter and spirit of the new Federal Law on
National Languages and Mutual Understanding between Linguistic Communities.” The changes
decided by the CDIP were confirmed through the adoption of the inter-cantonal treaty
“HarmoS” in June 2007. This provides for the details of the gradual harmonisation of
compulsory education throughout Switzerland by the introduction of uniform and measurable
educational standards in certain school years and certain subjects, including the first and second
foreign languages. The “HarmoS” treaty, which has been signed by the cantonal ministers of
education, will now have to be ratified by the parliaments of the cantons and will then enter into
force.

b) Outstanding issues

135. The CDIP’s strategy for nationwide coordination of language teaching in compulsory
education has prompted strong resistance in several cantons of German-speaking Switzerland. It
has been criticised for overloading primary school children, who already have to learn German —
de facto a foreign language for them — after Swiss German. Opponents to the CDIP strategy
favour the teaching of a single foreign language at primary school, which would be English.
Consequently, French would be left out of primary education and only taught in secondary
schools. Numerous popular initiatives and parliamentary interventions have been made in
different cantons to introduce the model of a single foreign language at primary level. To date,
however, it appears that no canton has finally opted for English as the single foreign language at
primary school.

# See in particular Article 15 :

“1.(...)

2. Within their respective powers, the Confederation and the cantons encourage plurilingualism of teachers and
pupils.

3. Within their respective powers, the Confederation and the cantons promote a system of foreign language
teaching which at the end of compulsory education results in a proficiency in at least a second national language,
as well as in a non-national language. The teaching of national languages shall take into account cultural aspects
of a multilingual country”.

Furthermore, Article 16 provides inter alia that the Confederation may grant financial assistance to the cantons to
encourage the teaching of a second or third national language.
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Recommendation

136. The cantonal authorities should continue their efforts to ensure the swift implementation
of the inter-cantonal harmonisation of language teaching without weakening the teaching of
national languages. They should also intensify existing awareness raising measures on the need
to promote plurilingualism of teachers and pupils.

Representation of Jewish history and culture in the curricula

Findings of the first cycle

137. In its first Opinion, the Advisory Committee called on the authorities to ensure that
teaching programmes reflect more the history and concerns of the Jewish community and take
account of phenomena connected with anti-Semitism.

Present situation

Positive developments

138. A number of commendable initiatives have been taken to increase the attention given to
the history, culture and religion of the Jewish community in teaching programmes and school
activities. For example, a “Day of Remembrance of the Holocaust and for the Prevention of
Crimes against Humanity” is marked on 27 January every school year with effect from 2004 and
school materials entitled “Surviving and bearing witness: Holocaust survivors in Switzerland”
were published in January 2007. The Advisory Committee was pleased to learn that
representatives of the Jewish community expressed satisfaction at the content of the curricula.
The Advisory Committee recalls, however, the need to fight vigorously against current acts of
anti-Semitism (see related comments under Article 6, above).

Promotion of the language and culture of Travellers

Findings of the first cycle

139. In its first Opinion, the Advisory Committee noted with satisfaction that the Federal
authorities had initiated discussions with Travellers with a view to gaining a deeper knowledge
of their linguistic and cultural needs and encouraged them to support new initiatives in this field.
It also noted certain difficulties with regard to access to education for children of Travellers with
an itinerant way of life.

Present situation

140. The Federal Office of Culture has on a number of occasions offered the Yenish
community financial support for language projects. The Association of Travellers recently took
the view that efforts to promote Yenish should be pursued only for the purpose of
communication between members of the community and that it would reject all measures aimed
at opening up the language to other cultural groups. During its visit, the Advisory Committee
was made aware that other Yenish representatives take the view that the Confederation should
develop a broader cultural policy for the Yenish, Sinti and Roma, including in the field of
education where there is a need to develop further projects. The Advisory Committee is pleased
to note that the Federal Office of Culture is fully aware of this and has reiterated its readiness to
support projects promoting the Yenish language in close co-operation with the Yenish
themselves. In April 2007 representatives of Travellers presented a scheme on the Yenish
language, which aimed to record existing Yenish vocabulary and encourage the dissemination
and use of this language in the Yenish community.
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141. As regards reported difficulties in the access to education for children of Travellers
practicing an itinerant way of life, the situation is generally considered satisfactory by
Travellers. While welcoming that this issue can now be discussed more openly with those
concerned, the authorities are ready to discuss further measures to help the children concerned to
reach better school achievements, such as the possible introduction of educational assistance in
stopping places and transit sites. Such measures should contribute to helping Travellers’
children complete their vocational and higher education.

Recommendations

142. Switzerland should pursue its effort to support the language and culture of Travellers
through various educational projects carried out in close co-operation with those concerned and
with due sensitivity to the various viewpoints of the Yenish themselves.

143. Measures intended to facilitate regular school attendance from Travellers children
practicing an itinerant way of life should be continued and developed where appropriate.
Constant attention should be paid to promoting mutual understanding with the school authorities
and pupils from the resident population.

Article 13 of the Framework Convention

Language of instruction in private schools

Findings of the first cycle

144. In its first Opinion, the Advisory Committee found that the legislation of certain cantons
set out limits as to the language of instruction in private schools. It invited the authorities to
make sure that the legal provisions concerned did not constitute a barrier to satisfying any needs
in this respect, in particular for Italian-speakers living in large cities such as Bern.

Present situation

145. The authorities contend that the limitations imposed by some cantons on the language of
instruction in private schools are meant to promote integration and maintain the traditional
distribution of languages and thereby preserve minority languages. Such limitations, which exist
in three cantons only, protect for example Italian in the canton of Ticino and help prevent
Germanisation of the French-speaking minority part of the canton of Berne. These cantonal laws
all provide for possible exceptions, one of which being the cantonal French-language school in
the City of Bern.

146. In practice, there are no known instances of permission having been refused for the
setting up of a private school using a minority language. This has in particular not been the case
for the Italian language in large cities. In this context, the authorities recall that in most cantons,
Italian-speaking pupils may attend, as part of elementary education, courses of Italian language
and culture organised by the Italian consulates and embassy (see related comments under Article
14, below).

Recommendation

147. The competent cantonal authorities should continue to ensure that the implementation of
relevant legislations on private education do not result in undue restrictions on the right to set up
and manage private schools with instruction in a minority language.
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Article 14 of the Framework Convention

Teaching of minority languages

Findings of the first cycle

148. In its first Opinion, the Advisory Committee concluded that all persons belonging to a
linguistic minority had the possibility to learn their language in primary and secondary
education, regardless of the canton in which they were residing.

Present situation

a) Positive developments

149. A closer examination of the situation, undertaken on the basis of information provided by
the Secretariat of the CDIP, reveals that as far as the Italian and Romanche languages are
concerned, the situation is not uniform. Apart from Graubiinden and Ticino, where instruction in
Italian is available (or at least teaching of Italian outside Italian-speaking municipalities in
Graubiinden), 17 cantons offer optional Italian courses - usually between 2 and 4 hours a week -
as from the last two grades of compulsory education; one canton even offers Italian teaching as
from the 5™ grade of primary school. Beyond compulsory education, Italian is available as an
optional course in all cantons. Furthermore, Italian courses are available in a range of cantons
and cities through the action of the diplomatic and consular representations of Italy.

150. As far as Romanche is concerned, the Advisory Committee is unaware of the existence of
optional language courses in compulsory education outside the canton of Graubiinden, but has
not been faced with representations claiming the existence of particular needs in this respect. It
is, however, worth recalling the existence of a bilingual German-Romanche section in a school
of the municipality of Chur (the capital of Graubiinden which is located outside the traditional
Romanche area), which has been a considerable success since its creation. Other bilingual
schools exist in the canton of Graubiinden and experience suggests that they meet real needs
from persons belonging to minorities.

b) Outstanding issues

151.  According to the information received from the CDIP, there are at present six cantons
which do not offer optional Italian language courses before the end of the compulsory education,
namely Fribourg, Geneva, Glarus, Obwald, Schafthausen and Thurgau. The reasons usually put
forward for this state of affairs are not entirely clear, but range from an alleged lack of
significant needs to the availability of language courses proposed as a complement by the
diplomatic and consular representations of Italy, or to the overall requirement to maintain the
traditional distribution of languages. Since the adoption of the inter-cantonal treaty “HarmoS” in
June 2007, there have been prospects that the six cantons concerned might align their practice on
the majority of cantons in the future and also offer optional Italian courses in compulsory
education.

152.  While recognising that in principle Article 14(1) of the Framework Convention does not
imply positive action on the part of the State, it is important that the right to learn a minority
language in compulsory education remains an effective possibility and not just a theoretical or
abstract one. In this context, submissions from representatives of the Italian-speaking minority
point to shortcomings in the existing possibilities to learn Italian in certain cantons, particularly
in large cities with a sizeable number of Italian-speakers. The availability of Italian courses
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organised and supported by consular missions from Italy is certainly considered a useful
complement, but is not perceived by those concerned as replacing Italian courses fully integrated
within the respective cantonal educational system and curricula.

153. There have been laudable efforts to move towards a gradual harmonisation of
compulsory education throughout Switzerland by the introduction of uniform and measurable
educational standards based on the aforementioned HarmoS inter-cantonal treaty. Nevertheless
there remains a need for more accurate and comparable statistical data, including on the
availability and practical use of language courses, such as Italian courses outside Ticino and
Graubiinden. Such data could help determine the existing pattern with more precision and the
possible outstanding needs.

Recommendation

154. The competent authorities should pursue their efforts to promote multilingualism through
the harmonisation process of language teaching requirements in compulsory education.
Consideration could be given to complementing the existing offer of optional Italian-language
courses outside the areas where this language is traditionally spoken once the existing needs
have been better examined. In this context, additional measures could be designed to gather
further statistical data on the availability and practical use of language courses.

Language of primary education in bilingual cantons

Findings of the first cycle

155. In its first Opinion, the Advisory Committee found that the possibility for persons
belonging to a linguistic minority to receive full primary education in their language was limited
in practice by the principle of territoriality.

156. The Advisory Committee noted that bilingual teaching projects had been developed at the
municipal level in a number of cantons and that generally these experiments had not been
impeded by the application of the principle of territoriality. It encouraged the establishment of
such bilingual sections/schools and the cantons to follow suit, especially in large cities of the
country, where there is no risk to the maintenance of linguistic balance and where numerous
persons belonging to linguistic minorities live with no possibility of receiving instruction in their
language, in particular at primary level.

Present situation

a) Positive developments

157. The Advisory Committee notes with satisfaction that the choice of the language of
instruction and the enrolment in the corresponding municipal schools has in practice given rise
to less problems according to the authorities and representatives of the linguistic minorities. This
is due to the evolution of the Federal Tribunal’s case-law and also to important constitutional
and legal reforms carried out in certain multilingual cantons. In individual cases, more weight is
now given to freedom of language, as compared with the principle of territoriality, and the
public interest connected with strictly safeguarding the linguistic homogeneity of the region
concerned.

158. In the canton of Valais, the law states that a child must attend school in his or her place of
residence but provides for exception from this rule. Accordingly a German-speaking child can
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attend nursery school (pre-school) and primary school in the towns of Sion (the cantonal capital)
and Sierre, which both offer instruction in German although they are located in the French-
speaking area. Legally and administratively, this raises no problems although the principle of
territoriality remains valid in this canton. Furthermore, Valais has led the way in bilingual
instruction in public education and a number of municipalities, including Sion, have already
introduced bilingual education projects from nursery or primary school upwards, which have
yielded positive results.

159. In the canton of Bern, the practice has also gradually moved towards a more flexible
application of the principle of territoriality in relation to freedom of language in individual cases.
Some commendable solutions have been introduced to simplify matters and/or strengthen the
protection of persons belonging to the French-speaking minority. For example, the principle of
personality is applied in the bilingual district of Biel, which ensures a complete freedom of
choice as concerns the language of instruction. Also, parents residing in the German-speaking
municipality of Nidau can choose to send their children to a neighbouring French-speaking
school. Additionally a number of projects to develop bilingual teaching beyond compulsory
education are carried out, including in areas which are distant from the language border.

160. In the canton of Fribourg, the dispute about switching from one school catchment area to
another for linguistic reasons no longer seems to be an issue. The balance to be struck between
freedom of language and the principle of territoriality has been clarified, including in the new
Constitution. It mitigates the principle of territoriality by providing that the authorities must
have regard to the traditional territorial distribution of languages and “take into account
indigenous linguistic minorities”.*® The territoriality principle is now applied more
pragmatically on the language border by allowing children to receive instruction in the official
language of their choice. Some municipalities in the Sarine district (with a French-speaking
majority) have already gone one step further: although over the last hundred years they have
only temporarily had sizeable German-speaking minorities or have had none at all, they have
granted German-speaking pupils permission to receive instruction in German in the City of
Fribourg.

b) Outstanding issues

161. Despite the introduction of more flexibility in the choice of the language of instruction
along the language border, some representatives of linguistic minorities and various segments of
civil society consider that more could be done to expand - at least partially - the availability of
instruction in the national languages not traditionally present in the municipality concerned. The
Advisory Committee understands that the new Federal Law on National Languages and Mutual
Understanding between Linguistic Communities, which aims to promote plurilingualism in the
field of education in its Articles 14 to 17, could be useful in this respect. Also, experience
suggests that the development of bilingual classes/schools could be pursued without threatening
the existing equilibria between freedom of language and the principle of territoriality and with
full respect for the wide cantonal autonomy in determining the official use of their languages
and the cantonal powers in the field of education.

3% See Article 6(2) of the Constitution of Fribourg.
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Recommendation

162. The authorities should continue to be flexible in individual decisions allowing children to
receive instruction in the other official language offered by a neighbouring municipality. Efforts
should be pursued to encourage plurilingualism in the field of education.

Language of primary education in Graubiinden

Findings of the first cycle

163. The Advisory Committee noted that the freedom accorded to Graubiinden municipalities
to decide on the language of instruction used in public primary schools could present some risks
owing to the lack of clear criteria as to the language of instruction. It suggested that the greatest
possible caution should be exercised in examining any change in the language of instruction at
the municipal level, particularly along the language border.

Present situation

a) Positive developments

164. In the canton of Graubiinden, specific provision is made in Article 16(2) of the Schools
Act of 26 November 2000 for children to be enrolled in schools in neighbouring municipalities
offering instruction in a minority language (i.e. Romanche or Italian). In practice, however, the
option of attending school in a neighbouring municipality offering instruction in a minority
language is rarely used.

165. The new Law on Languages of Graubiinden settles the question of language selection by
applying clear criteria, which rightly confer more weight to the principle of territoriality as is the
case in bilingual cantons. The Advisory Committee strongly welcomes these new guarantees,
which consolidate minority language instruction especially in municipalities where Romanche
or Italian are under threat. Municipalities are classified as monolingual or multilingual by the
same criteria used for official languages (see related comments under Article 10, above). In the
interests of preserving a cantonal language that is under threat, the cantonal Government may, at
the request of the municipality concerned, authorise exceptions on the choice of language of
instruction.”’ In monolingual municipalities, instruction takes place in the official language of
the municipality (first language). In multilingual municipalities, instruction takes place in the
autochthonous language (first language).”® In municipalities in which the proportion of the
population belonging to an autochthonous linguistic minority is at least 10%, Romanche or
Italian must be offered throughout the period of compulsory education.”> A change in the
language of instruction is subject to the same requirements as a change in the official language
(see related comments under Article 10, above).

b) Outstanding issues

166. To date, there have been very few changes in the language of instruction in municipalities
of Graubiinden. The last municipality which abandoned Romanche and switched to German as
the language of instruction was Bergiin in 1983. Although not a formal change, since they never
had primary schools before, a few other municipalities have opted for German (Ilanz, Domat).

3! See Article 18(3) of the cantonal Law on Languages.
32 See Article 20(1) of the cantonal Law on Languages.
3 See Article 20(3) of the cantonal Law on Languages.
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Recommendation

167. Efforts should be pursued to consolidate the position of Italian and Romanche as a
language of instruction in the municipalities concerned. A regular dialogue between cantonal
and municipal authorities is needed to implement the new legislative guarantees with due regard
to the overall situation of languages in Graubiinden.

Article 15 of the Framework Convention

Representation of minorities in the Federal civil service

Findings of the first cycle

168. In its first Opinion, the Advisory Committee noted with satisfaction that the institutional
framework enabled linguistic minorities in Switzerland to participate in political life to a very
high degree both at the Federal and cantonal levels. The Advisory Committee also found that
persons belonging to linguistic minorities were, in general, fairly represented in the Federal
administration.

Present situation

a) Positive developments

169. A better implementation of the Directives adopted by the Government to achieve greater
Latin representation’® within the Federal administration has been encouraged through several
parliamentary motions. For example, such motions have called for the promotion of Italian-
speakers when advertising the Confederation’s vacancies or stressed the particular need to
ensure fair representation of linguistic minorities in Federal Offices, both at managerial level
and among employees as a whole. Efforts are also made to sensitise managers to the need to
recruit French-, Italian-, and Romanche-speakers- when vacant posts are advertised.

170. In the canton of Graubiinden, Article 6 of the new Law on Languages now explicitly
requires that, in cases where applicants have equivalent qualifications, preference be given in
recruitment procedures to those candidates who have a proficiency in a second or third official
language.

b) Outstanding issues

171.  Although the Federal Office for Staff matters collects quantitative data broken down by
linguistic affiliation of civil servants, there is a lack of reliable qualitative data in this sphere.
Such data would shed light on the actual representation of the Latin minorities in managerial
positions in the various Federal Departments and Offices and would help better understand the
alleged chronic problem of under-representation of Latin minorities at senior level.

Recommendation
172. Additional measures should be developed to collect qualitative data on the representation

of linguistic minorities within the Federal administration and efforts should be intensified to
improve their representation also in managerial positions.

** This expression includes persons belonging to the French-, Italian- and Romanche-speaking minorities.
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Participation in social and economic life

Findings of the first cycle

173. In its first Opinion, the Advisory Committee found that the unemployment rates in
French-speaking Switzerland and Ticino were higher on average than those in the German-
speaking cantons and that companies were increasingly tending to re-deploy their decision-
making centres to large cities, most often in German-speaking Switzerland.

Present situation

Positive developments

174. Macroeconomic indicators have shown significant improvements since the first
monitoring cycle and this has been the case in most sectors and regions, including the
unemployment rates in French-speaking Switzerland and Ticino.

175. In recent years Switzerland has embarked on an extensive process of reform with the
launch of its New Regional Policy (NRP). The NRP is designed to improve the competitiveness
of certain regions and, in particular, assist outlying areas to make the most of their potential by
promoting entrepreneurship and innovative capacity. Indirectly, the purpose is to help maintain
and create jobs, promote decentralised settlement and remove regional inequalities. Federal aid
of around 70 million Swiss francs a year is planned, in the shape of financial assistance, low-
interest loans for infrastructure projects, and tax relief to attract foreign firms to the country. The
new Regional Policy Law was passed by Parliament in 2006 and it should come into force in
2008.

176. The reform of financial equalisation and division of responsibilities between
Confederation and cantons, approved by referendum in November 2004, will also help to reduce
regional disparities. This reform, which should come into effect in early 2008, is particularly
designed to allow cantons greater freedom of action in carrying out their tasks. More decisions
should in future be taken closer to the populations concerned, which should allow the needs of
minorities to be better taken into account. The other basic aim of the reform is equalisation
between the cantons on the basis of their potential resources. The present system of financial
equalisation will be replaced by resource levelling. Similarly, through an equalisation of
burdens, some cantons having to bear special burdens will receive appropriate support from the
Confederation. This applies to mountain cantons such Graubiinden, Ticino and Valais.

Recommendation
177. Switzerland should pursue its efforts to implement a new policy aimed to reduce regional
disparities and develop related projects in association with the minority populations concerned,
particularly in alpine cantons.

Participation mechanisms for Travellers
Findings of the first cycle
178. In its first Opinion, the Advisory Committee found that participation mechanisms for
Travellers were still inadequate and invited the Federal authorities to consider the possibility of
reinforcing the competences of the Foundation in terms of coordination, as well as reinforcing

the composition of its constituent organs. It also invited the cantons to review their mechanisms
for consulting Travellers and, where necessary, to strengthen them.
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Present situation

a) Positive developments

179. The report prepared by the Government on the situation of Travellers in October 2006
underlines the unique role played by the Foundation, the mandate of which is to improve the
living conditions of Travellers and preserve their cultural identity.>> The aforementioned report
also stressed the importance of the Association of Travellers, which as the umbrella association
of Travellers ensures - through its statutory representation in the Board of the Foundation — that
measures proposed by the Foundation effectively serve the interests of those concerned. It also
helps overcome mistrust from Travellers towards the authorities. The Association has been very
active in raising awareness of the general population on Travellers’ needs.

b) Outstanding issues

180. A strengthening of the co-operation between the authorities and Travellers through the
Foundation is required, as suggested by the Foundation itself and the Association of Swiss
Municipalities during the consultation on the report. These organisations believe that support for
the Foundation and the Association of Travellers should be increased, if they are to carry out
their work effectively (see related comments under Article 5, above). The Government also
acknowledged that an obvious lack of legal instruments and financial means was impeding
efforts by the Foundation to influence the political will of cantons and municipalities to develop
further stopping places and transit sites. There remains scope for widening the competences of
the Foundation and reinforcing the position of Travellers in its Board, who are currently in a
minority, as well as for consolidating the financial structure of both the Foundation and the
Association of Travellers. These steps could be promoted through the introduction of new
legislative guarantees in the Federal Culture Promotion Bill (see related comments under
Atrticle 5, above).

181. Given that Travellers themselves may have varying views on certain questions, such as
the promotion of their language and culture, it is important that the opinions and concerns
expressed outside the Foundation and the Association of Travellers be also given due
consideration. Furthermore, state policies should be designed and implemented so as to reflect
the diversity of opinions within Travellers’ community (see related comments under Article 5,
above).

182. Despite laudable efforts by the Foundation to try and coordinate efforts to meet
Travellers’ needs for stopping places and transit sites, there remains an obvious lack of
coordination between cantons, as well as an absence of institutionalised, decision-making forum
to discuss these issues regularly (see related comments under Article 5, above).

183. At the cantonal and municipal levels there are no special mechanisms for consulting
Travellers, for example on planning or education. As for the question of stopping places and
transit sites, the Government acknowledges that systematic involvement of the organisations
representing Travellers in cantonal and municipal consultation procedures on legislative issues
and practical plans would enable their needs to be better taken into account. Furthermore,
although some cantons have endeavoured to involve Travellers more consistently in procedures

% The Board of the Foundation, which includes five representatives of Travellers, two representatives of the
Association of Swiss Municipalities, two representatives of the cantons and two representatives of the Federal civil
service, is presided by a former Senator.
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and decisions concerning them, notably by inviting them to take part in ad hoc discussions
and/or committees, a systematic dialogue is needed in the majority of cantons.

Recommendations

184. The Advisory Committee encourages the authorities to reconsider the terms of reference
of the Foundation, to strengthen its powers in certain fields and give a stronger say to
representatives of Travellers. The possibility of identifying additional financial support for the
Association should also be explored (see related comments under paragraph 65, above).

185. More systematic forms of consultation of Travellers at the cantonal level should be
introduced. More efficient and coordinated inter-cantonal mechanisms should also be developed
to address their specific needs.

Articles 17 and 18 of the Framework Convention

Effect of existing bilateral agreements on Travellers

Present situation

186. While welcoming that EU Travellers can stop and work in Switzerland for up to 90 days,
with a simple notification at the municipality, Swiss Travellers regret that they are themselves
only entitled to stay in EU countries for 8§ days without a work permit. The Advisory Committee
understands that this state of affairs, which is specific to the field of itinerant trade, results from
an allegedly restrictive interpretation given to the existing bilateral agreements between
Switzerland and the EU on freedom of movement of persons.

Recommendation

187. The Advisory Committee encourages the Swiss authorities to look into possible ways -
including through bilateral co-operation where appropriate - of improving the situation of those
Swiss Travellers who wish to practice their itinerant way of life in neighbouring EU countries.
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III. CONCLUDING REMARKS

188. The Advisory Committee considers that the present concluding remarks could serve as
the basis for the conclusions and recommendations to be adopted by the Committee of Ministers
with respect to Switzerland.

Positive developments

189. Switzerland has taken a number of steps to improve the implementation of the
Framework Convention following the adoption of the first Opinion of the Advisory Committee
in February 2003 and the Committee of Ministers’ Resolution in December 2003. The
constitutional and legal framework has been complemented in a number of respects both at the
Federal and cantonal levels and this has inter alia resulted in significant reinforcement of the
protection offered to the linguistic minorities. For example, promising measures to support
national languages are expected to be developed and supported by the new Federal Law on
National Languages and Mutual Understanding between Linguistic Communities.

190. The Swiss Government adopted a commendable, comprehensive and self-critical report
addressing problems faced by Travellers, in fields ranging from discrimination and participation
to stopping places. The Federal authorities have shown increased understanding of the gravity of
the problems faced by Travellers and expressed strong commitment to resolve them in co-
operation with the cantonal authorities.

191. In the field of education, promising developments have taken place at the inter-cantonal
level to move towards a real harmonisation of language teaching, in a manner which should
preserve the teaching of a second national language at an early stage to reach equal proficiency
with English. Efforts have been made to promote plurilingualism of teachers and pupils and the
new Federal legislation on languages should open up new perspectives in this field.

192. Switzerland’s public service broadcasting encompasses a range of laudable legal
obligations and practices in terms of minority language media. These include the obligation to
broadcast programmes in German, French and Italian of the same quality all over the country,
and a consolidation of the position of the Romanche. Radio and television programmes in
Romanche have significantly increased since the first monitoring cycle.

193. Participation mechanisms at the Federal and cantonal levels are very extensive for
persons belonging to linguistic minorities due to the institutional framework and the Federal
system. Ambitious reforms have been carried out to design a new regional policy intended to
improve competitiveness and reduce regional economic disparities. These reforms should have
positive effects especially in mountainous cantons such as Graubiinden, Ticino and Valais,
which are the traditional areas of settlement of a number of persons belonging to linguistic
minorities.
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Issues of concern

194. General budgetary savings in the public sector have adversely affected institutions
promoting human and minority rights. Ongoing discussion on the possible introduction of an
Ombudsman Office and/or an independent human rights institution have not yet yielded
concrete results and the Federal Commission against Racism has been weakened.

195. The overall situation of Italian and Romanche-speakers who live outside their traditional
areas of settlement regarding opportunities to enjoy cultural and linguistic support, particularly
in terms of access to language teaching, has not significantly improved.

196. The current position of Italian tends to lose importance within Federal authorities,
especially within the Federal administration.

197. In the canton of Graubiinden, the development of the daily use of Italian and Romanche
in official contexts is essential to preserve the identity of the canton and to give effect to the new
constitutional guarantee which recognises German, Romanche and Italian as national and
official languages in equal measure. There is also a need to ensure that in the municipalities to
be considered as multilingual according to the new cantonal Law on Languages, official
documents are consistently published also in Romanche or Italian where appropriate.

198. To date, there is no specific legal basis to promote the identity and culture of Travellers.
Limited public support has been provided to the institutions of Travellers and their overall
contribution to the Swiss society is not sufficiently recognised and valued by the authorities.

199. The shortage of stopping places and transit sites remains acute in Switzerland. Little
progress has been made in practice and the total number of existing sites has even been reduced
since 2001. In several cantons, proposals to create further sites have been frozen or even
withdrawn following adverse reactions, including by the municipalities concerned. The
reassignment of military sites belonging to the Confederation has so far not met with the interest
of the cantons due to a range of factors, including of a financial nature. In the absence of
additional Federal legislative guarantees, urban planning instruments have led to the creation of
sites only in a few cases and after long delays.

200. A more systematic dialogue is required at the cantonal and municipal levels since there
are currently no special mechanisms for consulting Travellers. A lack of legal instruments and
financial means is impeding efforts by the Foundation "A Future for Swiss Travellers" to
influence the political will of cantons and municipalities to develop further stopping places and
transit sites. The competences of the Foundation are also limited.
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Recommendations

201.

In addition to the measures to be taken to implement the detailed recommendations

contained in Sections I and II of the Advisory Committee's Opinion, the authorities are invited to
take the following measures to improve further the implementation of the Framework
Convention:

Take measures to strengthen existing institutions promoting human rights and the fight
against discrimination;

Make particular efforts to ensure the full implementation of the new Federal legislation on
languages, including to promote more decisively multilingualism, mutual understanding
and exchanges between linguistic communities;

Pursue efforts to promote the official use of the Romanche and Italian languages at the
municipal and district levels in the canton of Graubiinden by ensuring the swift
implementation of the new cantonal Law on Languages;

Take further steps in the canton of Graubiinden to encourage wider written and oral use of
Italian and Romanche by the general public as well as within the administration and the
judiciary;

Pursue the harmonisation process of language teaching requirements in compulsory
education and consider complementing the existing offer of optional Italian-language

courses outside the areas where this language is traditionally spoken on the basis of
existing needs;

Consider introducing new Federal legislative guarantees to ease and accelerate the
planning and creation of transit sites and stopping places for Travellers. Develop stronger
financial and other incentives to promote action by the cantons and pursue further efforts
to create stopping places and transit sites, including the reassignment of military sites.
Develop stronger inter-cantonal co-operation from planning to operation of stopping
places and transit sites;

Pursue efforts to support the language and culture of Travellers through various
educational projects carried out in close co-operation with those concerned and to
facilitate regular school attendance of children practising an itinerant way of life;

Ensure effective participation of Travellers’ representatives in the work of various bodies
dealing with Travellers’ issues and set up mechanisms of systematic consultation at the
cantonal and municipal level where appropriate.
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