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International Criminal Tribunal for Rwanda (ICTR)

Between April and July 1994, the death toll from the Rwandan genocide was 1 million.
The United Nations Security Council, under resolution 955 (S/RES/955 (1994)), made a decision to help restore
peace and international security in response to a request from the Rwandan Government "to establish an international
tribunal for the sole purpose of prosecuting persons responsible for genocide and other serious violations of
international humanitarian law committed in the territory of Rwanda and Rwandan citizens responsible for genocide
and other such violations committed in the territory of neighbouring States, between 1 January 1994 and 31
December 1994 and to this end to adopt the Statute of the International Criminal Tribunal for Rwanda annexed
hereto".  The jurisdiction of the tribunal is therefore limited in both time and territorial scope, making the authority one
of an ad hoc nature.

The ICTR was set up shortly afterwards in Arusha, Tanzania.  The Statute of the Tribunal is based on international
conventions on genocide and humanitarian law (1949 Geneva conventions) and also on customary law applying to
crimes against Humanity. It includes principles already instituted by the International Criminal Tribunal for the former
Yugoslavia (ICTY) designed to combat any impunity for perpetrators of the most serious crimes, including the refusal
of any immunity and arguments of responsibility held by higher ranking officers.  

To date, the ICTR has tried nine persons, and more than fifty others are still awaiting trial.  However, calls have been
made for the mandate of the tribunal to be brought to an end as soon as possible, and certain States have criticised
the way it operates and the size of its budget.  Given this ambition and also the legal time limits, the Security Council
decided this year to expand the work of the Tribunal by increasing the number of judges;  the rules of procedure were
also altered by the ICTR so that certain trials or parts of trials could be held in Kigali, Rwanda.  The decision to change
the location for hearings will depend on the relevant judges dealing with the specific cases in question.

While the ICTR has primary jurisdiction for trials on crimes covered by the Statute of the Tribunal, national jurisdictions
operate concurrently for trials of persons suspected of serious violations of international law committed on Rwandan
territory.  
Some 104 000 Rwandan detainees have been accused of involvement in the genocide and massacres, but so far only
seven thousand have been tried.  To speed up the trial of charges of genocide and massacre so that justice can be
done within a reasonable period of time, the Rwandan authorities have set up a pilot project in twelve district Gacacas;
more than eleven thousand of these "Gacaca" jurisdictions of the people, based on traditional village assemblies, are
scheduled to become operational in the near future.  They will be responsible for trying persons accused of genocide
but who are not suspected of organising and planning genocide;  these latter cases will remain under the jurisdiction
of the twelve trial courts.

Victims in the Balance
Challenges ahead for the International Criminal Tribunal for Rwanda

Preface
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1.1. Purpose of the Mission

For some months now, relations between Rwandan
authorities and associations representing victims of the
genocide and massacres committed in Rwanda between
October 1, 1990, and December 31, 1994, on the one hand,
and the International Criminal Tribunal for Rwanda (ICTR) on
the other, have become extremely difficult1 ; to  the point
where victims' associations announced they had broken off
all cooperation with the ICTR, and Rwandan authorities
altered the formalities for witnesses to travel.  A number of
trials have therefore had to be postponed as witnesses for the
prosecution were not present2.  

In this context, the FIDH sent an international fact-finding
mission to Tanzania, to Arusha, the headquarters of the ICTR,
and to Rwanda, to collect information on the role and position
of victims with respect to the ICTR.  The fact-finding mission
was in Arusha from July 28 to 31, 2002, and in Rwanda from
August 2 to 10, 2002.  

The mission was comprised of François-Xavier Nsanzuwera,
FIDH Secretary General, and Martien Schotsmans, a
consultant on international justice for the FIDH, conducting
investigations in Arusha, while the mission in Rwanda was
conducted by Martien Schotsmans working jointly with the
Collectif des Ligues pour la Défense des Droits de l'Homme au
Rwanda (CLADHO) and the Ligue Rwandaise pour la
Promotion et la Defence des Droits de l'Homme au Rwanda
(LIPRODHOR), both FIDH member organisations.  

The purpose of the mission was not to draw up a report on the
general operations of the ICTR or of the associations
representing Rwandan victims, but to analyse problems
currently encountered by victims who have been or will be
witnesses at the Tribunal.  

1.2. Methodology and Persons
Interviewed 

Meetings were held with3:

-representatives of various units, sections and players with
the ICTR (judges, registrars, prosecutors, units responsible for
the security of witnesses for both the defence and the
prosecution, and lawyers) 

- Rwandan authorities in charge of the legal system 

- representatives of various Rwandan and foreign NGOs 

- a number of ambassadors and fundations present in
Rwanda,

- a number of victims who have testified in Arusha as
witnesses for the prosecution.   

The members of the mission wish to thank the Rwandan
authorities and the senior officers of the ICTR for their
cooperation and also thank all the men and women who
agreed to answer questions.  

Special gratitude is extended to the member organisations of
CLADHO (which is affiliated with the FIDH) for their kindness
and excellent assistance in organising the mission in Rwanda.

Victims in the Balance
Challenges ahead for the International Criminal Tribunal for Rwanda

1. Introduction

1. See (inter alia):  "Bras de fer Kigali/ICTR", Diplomatie Judiciaire,  No. 87, July 2002, p. 29.  "Tensions entre Kigali et Arusha", Diplomatie Judiciaire, No. 85, May 2002,
p. 24.
2. Prosecutor C, Eliezer Niyitegeka, decided to adjourn the trial as the witnesses were not available at Trial Chamber I, stating, on June 19, 2002 that "the Rwandan
Government had suddenly decreed, without prior warning to the Tribunal, new procedures applying to travel arrangements for witnesses… These new rules leave
protected witnesses exposed.  …"  Prosecutor C. Pauline Nyiranasubuko, et al:  text quoted from an oral ruling handed down on June 19, 2002, by Trial Chamber II.  Both
decisions reminded Rwandan authorities of their obligation to cooperate with the Tribunal. The President of the Tribunal forwarded both decisions to the President of the
Security Council by mail on July 29, 2002, asking the Security Council to take all effective measures for the Tribunal to be able to carry out its mandate.
3. See Annexe 1, list of persons interviewed.
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From 1994 on, a number of associations have been set up in
Rwanda to defend the interests of victims of the genocide.
Most have endeavoured to provide social assistance to
survivors, but Ibuka, a federation of victims' associations, and
the widows' group, Avega (Association des Veuves du
Genocide Agahozo), have also focused on legal issues.

For some time now, victims' associations, and in particular
Ibuka and Avega, have been reported in the press and have
written letters to the Tribunal, drawing attention to problems
in handling victims called to the ICTR as witnesses for the
prosecution and, more generally, on the way the ICTR
operates.

In January 2002, these associations made an official
announcement suspending any further cooperation with the
ICTR.  A press release, dated March 1, 20024, reported that
the decision to suspend cooperation had been confirmed,
listing the reasons. On March 6, 20025, a letter was
addressed to the ICTR Registrar, presenting the same
arguments and enclosing more detailed documents. The
condition set as a prerequisite for resuming cooperation, was
that the following problems were to be settled:

- the recruitment of investigators involved in the genocide or
related to persons facing charges.
- the lack of protection for witnesses both in Arusha and after
they have testified.
- the harassment of witnesses by defence lawyers during
cross-examination, in particular when questioning women
who had been raped.
- the accusation by defence lawyers that Ibuka, both the
association and its members, were organised groups of
informers.
- the exclusion of victims from involvement as parties in the
proceedings.
- the lack of confidentiality covering the identity and content
of statements made by witnesses, even though they are
protected, leaving them open to threats.
- the lack of medical care for victims called as witnesses.
- the lack of compensation for lost income for certain
witnesses.

The same associations issued a press release on June 17,
2002, expressing surprise that they had received no answer
to the letter ("the only response was the most scornful

silence"). They appealed for support for their request for
radical changes to be made so that the ICTR could provide
genuine service for justice6.

The arguments concerned the role of victims as witnesses,
and the involvement of victims as litigants in the trials.  

According to ICTR representatives, more than 500 people
have already testified before the ICTR since it was set up, two-
thirds as witnesses for the prosecution.  The mission met
seven victims;  most were people referred by the associations
Ibuka and Avega, and had testified in Arusha.  Obviously no
general conclusions can be drawn from such a small number
of cases and their criticism of the ICTR must be treated with
due caution.

The ICTR states that assessments are made on the basis of a
form completed by witnesses after their stay in Arusha and
maintains that virtually no complaints have been received,
that in fact 91% of witnesses stated they were satisfied with
the care provided and the support prior to and during their
stay in Arusha.

According to the Registrar of the Tribunal, information on
support provided and expenditure incurred for the
psychological, medical and security monitoring of Rwandan
witnesses after they have testified in Arusha is recorded and
kept, but has not been reported in any official external
publication as such information is highly sensitive.  As a
result, to date no systematic study of the situation has been
released.

2.1. Role of Victims Appearing as
Witnesses

Before the Trial

Of the seven persons interviewed by the mission, not one
complained of poor treatment during the period leading up to
the trial.  Some pointed out that the investigators were quite
discreet and worked through associations or via Rwandan
investigators.   In most cases, no one from the witness's home
environment was aware of what was happening.  However,
some did complain that the date of departure was always
uncertain and that the trip had had to be postponed a number
of times.  Some apparently had had to make a number of trips

Victims in the Balance
Challenges ahead for the International Criminal Tribunal for Rwanda

2. Difficulties Encountered by Victims Appearing as
Witnesses



F I D H  /  P A G E  7

to Arusha, but had not been able to testify.  One person, who
had always been questioned on specific individuals facing
charges, ended up being asked to testify against another
suspect at the last minute.  Accommodation and services
provided in Arusha were generally considered to be
acceptable.  

Preparation for testifying was divided into two parts:  first a
review of the statement made by the witness with a person
from the Prosecutor's office and then a visit to the courtroom.
According to witnesses, there was no real preparation for
cross-examination by defence lawyers, except for being
informed that the defence lawyer would ask plenty of
questions.  Furthermore, a number of witnesses interviewed
by the FIDH thought that the person representing the
Prosecutor was their lawyer and only realised later (during or
after the trial) that they had no lawyer.  

The witnesses interviewed stated that neither before, during
nor after giving testimony, did they have any psychological
support.

ICTR attendants accompanying witnesses are usually
Rwandan nationals;  they travel with the witness and live with
him or her in a "safe house" in Arusha, or drop in from time to
time to see that everything is all right.  None of these
attendants has had any training in psychology, nursing,
trauma counselling7 or any other area. They are mainly
recruited for their language skills (translating from
Kinyarwanda into English or French).  Some did have a one-
week training course in dealing with trauma situations.  

According to information provided by the Registrar of the
Tribunal, the Registry has a nurse, and apparently the Tribunal
often calls in other experts specialising in psychiatry or
gynaecology, depending on the needs in these specific areas.
The Tribunal apparently even pays for medical and
psychological follow-up of certain victim-witnesses when they
return to Rwanda.  The FIDH mission was not able to confirm
this information, particularly on the question of psychological
support.

Victim-witnesses travelling to Arusha are often victims who
have experienced appalling situations over a period of months
and have never or rarely received any psychological support in
Rwanda, where the number of trauma counsellors is still very
small.  While such individuals may maintain their equilibrium
in their everyday routine, once away from their normal
environment, the confrontation with the accused and the
need to go through the past experience again in testimony,

particularly with very detailed questions from defence
lawyers, can bring major mental disturbances to the fore and
revive an unresolved trauma.  

Of the seven people interviewed, six testified as "protected
witnesses". This may seem to be an automatic option8, the
seventh person had expressly requested that any protection
be removed. Protection means that the person testifies
anonymously, i.e. the public is not informed of the identity of
the witness and does not see the witness (who is behind a
pane of glass and a curtain). The witness's voice is not
distorted for the public9 (and can therefore be recognised);
the Tribunal could use technical equipment to scramble the
voice as there is no rule against this.  The witness himself, or
herself, may also say things which would make it possible for
members of the public to identify him or her.

If the need can be established in advance, facilities can be
used for closed court hearings.  However, both the accused
and the defence lawyer are aware of the identity of the
witness in advance and see him/her when he/she testifies,
as do all the people in the courtroom.  They also receive a
copy of the statements by the witness.   These are not,
therefore, anonymous witnesses in any real sense of the term:
the anonymity is intended as a means of protecting the
witness from journalists and from members of the public
attending the trial.

While protection requires measures for aiding and
accompanying witnesses before and during their time in
Arusha and for the return trip home, the protection does not
extend to any physical protection  after they have returned to
Rwanda, yet this is where most problems with safety seem to
arise (see below).  

In practice, the Witness Protection Bureau in Arusha
considers protection to mean anonymity:  i.e. a witness
wishing to be protected automatically testifies anonymously.
But this should not mean that protection is therefore not
available to those not testifying anonymously.  Support while
in Arusha, accompaniment during trips, the visit to the
courtroom and precautionary safety measures should not be
dependent on anonymity.   Certain witnesses who declined
anonymity were neglected by the persons responsible for
accompanying them in Arusha.

A witness, when asked if he/she wants protection or not (a
question which, quite often, is not even asked), will rarely
refuse, particularly if the person is illiterate or has suffered
trauma.   The offer of providing protection infers that there

Victims in the Balance
Challenges ahead for the International Criminal Tribunal for Rwanda
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must be a danger or risk, but most witnesses do not seem to
believe that the risks are in Arusha, when testifying, but rather
in Rwanda, where in many cases the accused was a person of
influence and still has family and friends.  Yet the protection
offered does not extend that far.  Furthermore, once the
witness has returned to Rwanda, protection is the sole
responsibility of the Rwandan authorities.

During the Trial 

Most witnesses were upset by the cross-examination by
defence lawyers.  Cross-examination is a feature of ICTR
proceedings which has come from Anglo-Saxon common law,
and is unknown in Rwanda;  this point, however, is not
relevant in itself, as most witnesses interviewed by the
mission had never testified in Rwanda. 

Those who said they did not want to come back to Arusha to
testify, or who were reluctant to do so, all cited the cross-
examination as the main reason.  Three factors come into
play:  the content of the questions, the way they are asked
and the length of time of the cross-examination.  

Referring to the content, witnesses mainly commented on
the very intimate questions about rape scenes.  The subject
of sex is taboo in Rwanda and the fact they had to describe
sexual acts, organs and so on was disturbing in itself.  While
it is obviously important to check the validity of the allegations
by asking detailed questions, doubt may be expressed as to
the need for certain requests for explanations which seem to
have been primarily intended to upset the witness rather than
to provide the necessary points of evidence.  As questions
each focused on a highly detailed aspect of the witness's
statement, this meant that the witness had no clear idea of
what the lawyer was trying to get at.   

On the question of time, testifying under a common law
system takes much more time than a civil law system, and
while the system has its own requirements, questioning which
runs on for a number of days, or sometimes more than a
week, as in the case of Witness TA10, seems disproportionate,
without consideration for the effort required of the witness.
Translation of every question and answer into/from
Kinyarwanda, English and French is obviously needed, but
also seems to make the questioning a much more time-
consuming process.    

More important than either the content or the time spent on
questioning is the way the questions were asked which
witnesses reacted to, feeling they had been treated with

scorn, considered to be liars, cheats, mentally disturbed or
fools, and feeling that they, in turn, had been accused.  A
number of witnesses had been asked if they had been paid to
testify, whether Ibuka, Avega or the government had asked
them to say one thing or another, or were criticised for not being
present at the scene when the events occurred.  Many
witnesses felt they were left to their own devices, having to
contend with treatment which they considered to be degrading,
and thought they might have felt better if they had had a lawyer
who could have intervened on their behalf.  Most importantly,
this meant that the presence of the Prosecutor did not give
them the impression they had any support during the
proceedings.  A number of witnesses noted that the judges
rarely intervened, or only did so to point out that the witness
had to answer the question.  They were also asked the same
questions by a number of lawyers, one after the other, in cases
where a number of people had been charged, which gave the
witness the impression that the parties were not listening to
their answers, or that the answer had not been properly
translated or that they were trying to make fun of the witness. 

The Statute of the ICTR11 includes the principle of cross-
examination and this therefore cannot be modified by a
simple alteration to the Rules of Procedure;  it is, in fact, a
guarantee that every person charged has a proper defence.  

However, respect for the witness, and the proscription of any
harassment, together with the obligation to treat witnesses
courteously are universal values and obligations  which must
be respected by lawyers, judges and prosecutors.
Questioning of witnesses under the common law system
certainly makes it more difficult to distinguish justified
questioning from harassment which is not allowed, and it is
clear that judges and prosecutors must make sure that
defence lawyers respect the witness and, in cases of non-
respect, must insist that they do so.   

In certain trials, it appears that all parties have failed in this
duty.  This has been widely recognised by all those involved in
the trial where witness TA testified, but there is agreement
that this event was an unfortunate incident which should not
be taken as a reflection of the general situation or exploited
for the wrong purposes.  However, a number of witnesses,
including illiterate people and intellectuals, and sometimes
even expert witnesses, told the mission of extremely tough
cross-examination, and that someone who is emotionally
involved in the events being reported in his/her testimony,
can easily be upset by the questions.  One witness said that it
was a deliberate policy used by the lawyers to deter the
witness from coming back the next day.  

Victims in the Balance
Challenges ahead for the International Criminal Tribunal for Rwanda
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The Rules of Procedure require judges to ensure witnesses
are given proper respect: "A Chamber shall control the
manner of questioning to avoid any harassment or
intimidation."12 The interpretation of this is left to the
discretion of ICTR judges. The fact that cross-examination is
conducted under a common law13 system must not mean
that this method of questioning is ipso facto deemed
acceptable for the ICTR. The common law system does not
reserve the questioning of witnesses solely for the Presiding
Judge, as is the case in a civil law system, but it must be noted
that the ICTR system is mixed and that this article does give a
certain power for judges to intervene.  Furthermore, the rule
of procedure has provision14 for the Chamber to "exercise
control over the mode and order of interrogating witnesses
and presenting evidence so as to: (i) Make the interrogation
and presentation effective for the ascertainment of the truth;
and (ii) Avoid needless consumption of time." The article goes
on to stipulate that "cross?examination shall be limited to
points raised in the examination-in-chief or matters affecting
the credibility of the witness. The Trial Chamber may, if it
deems it advisable, permit enquiry into additional matters, as
if on direct examination."  It seems that these options have
not always been used.  Many judges favour the rights of the
defence, sometimes to the detriment of the respect due to the
dignity of witnesses.

In general, witnesses have the feeling that they have been left
to their own devices, have been "cast to the wolves". In most
cases, the Prosecutor's office has found witnesses with
sufficient strength of character to stand up to the cross-
examination, but it is difficult to work out how testifying will
affect the person's balance of mind once outside the
courtroom.  Most witnesses considered the harshest aspect to
be the fact that the questions made them go through the past
experience all over again, with all the suffering involved, and
that no consideration was given to the mental exhaustion this
caused.  While most witnesses interviewed realised how
important their testimony was and said that they were prepared
to testify again if need be, so that another person being held on
charges was not released, their proviso before agreeing to do so
was that the method of questioning be changed.  

After the Trial

Certain witnesses encountered major difficulties after their
identity had been divulged or even because of the content of
their statements.  In most cases the identity was deduced by
neighbours who noticed that the person was away at the
same time as the radio reported on an ICTR trial concerning
events from their region or district, and it is difficult to avoid

such deductions.  In some cases, the only explanation is that
the identity was deliberately divulged.  Two witnesses
returning home from the ICTR were called to report to the
Deputy Prosecutor of the Republic and were confronted face
to face with a detainee who seemed to know not only their
identities and the fact that they had been to Arusha, but was
also aware of the content of their statements.  Written copies
of their statements had apparently been forwarded to him via
a defence lawyer who had asked the detainee concerned to
present testimony on the same events for the defence.  Both
these witnesses later received a number of messages
containing death threats, and had to seek asylum in Kigali,
after attempting in vain to have the ICTR intervene;  the ICTR
referred them back to the local authorities for protection.  This
specific case should be investigated by the ICTR and
appropriate sanctions taken. 

Once again, the concepts of anonymity and protection have
given rise to false expectations:  on the one hand it is very
difficult to keep the identity of witnesses confidential when
they leave their hills for a number of weeks, and particularly
as survivors, who are therefore potential witnesses of a given
event, are quite well known to their entourage;  on the other
hand, the suspect who has been charged knows the identity
of all the witnesses and can easily establish contact with
relatives in Rwanda.  Confidentiality is therefore a concept
which exists as theory, but only affords a very limited level of
protection.

It is then legitimate to wonder whether such "systematic
anonymity" has any real meaning and whether it might not be
better to testify openly in court.  None of the witnesses
interviewed by the FIDH said they would not testify in Rwanda
because there was no proper anonymity.  Only one person
said that the influence wielded by persons facing charges in
Arusha meant they could have the witness threatened or
killed if testimony were not given anonymously.  It is obvious
that the argument has no real validity:  the person charged
always knows the identity of the witness whom he sees de
visu during the hearing, and this applies whether the witness
is covered by anonymity or not;  and financial resources are
not always needed to intimidate a witness.

When comparing the ICTR system with hearings conducted
according to "gacaca" justice, victims always say that the fact
they are testifying "in front of everyone" is protection in itself.
The same argument could apply for testifying in Arusha.  

One justifiable exception might be testimony concerning
sexual violence perpetrated on the witness, particularly if the
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testimony also extends to consequences, such as the victim
becoming infected with the AIDS virus.  Because the subject
is taboo and knowledge of these facts can seriously
jeopardise the victim's prospects for the future, particularly in
the case of young girls, such hearings should be in camera, if
so requested by the witness, once the different options have
been explained to the witness.

Testifying in public can also set an example, encouraging
others to testify, even on matters of sexual violence.  A
number of associations defending female victims have been
fighting this taboo and could play an important role in a
witness's decision to testify anonymously or in open court.
But whatever the situation, the final decision is made by the
victim who decides to testify in open or closed court.

On the question of security for witnesses after they have
testified in Arusha, ICTR officers claim it is the responsibility
of the Rwandan authorities, who claim it is the responsibility
of the ICTR.  The ICTR argument is that protection in Rwanda
is the responsibility of national authorities, while the
Rwandan authorities respond by saying that they are not kept
informed.  Systematic communication must be instituted
between the ICTR and the Rwandan authorities providing
information on witnesses returning home, so that the
Rwandan authorities can monitor their safety effectively.  It is
essential for ICTR officers to provide the Rwandan authorities
with systematic information on problem cases of safety or on
threats against witnesses who have been to Arusha, instead
of telling the witnesses to contact the local authorities
themselves;  consultation must also be conducted to decide
on the means of protection to be provided.  This is not the sole
responsibility of one party or another, but is a shared
responsibility.

According to the Registrar at the Tribunal, when the ICTR
witness protection programme is operating in the post-trial
phase, the Tribunal can provide financial support to cover
costs for moving or resettling certain witnesses who may not
be able to live in Rwanda again after they have testified.

A number of witnesses said they felt they were totally
disregarded once they had testified.  Witnesses interviewed
complained that they had only been accompanied as far as
Kigali on their trip home, that no further medical care had
been provided, that no compensation had been paid for loss
of income. Objectively, reasonable explanations may be found
for some of these complaints15, and the validity of other
complaints was impossible to check.  

2.2. Role of Victims as Parties in
Proceedings

No Individual Law Suits

Both victims' associations and certain individual victim-
witnesses said they wanted to sue, basically so that they
could be a genuine party to the trial, so that they could be
assisted by a lawyer (and thus feel they had better protection),
so that they could lodge an appeal, and so on.  The fact that
victims are not complainants in the trials has produced an
imbalance which is difficult for people accustomed to a civil
law system to understand, and it is particularly difficult to
understand in the case of crimes of genocide and crimes
against humanity that have caused the death of
approximately one million people, and which increase the
need for survivors to be granted recognition.   

For victims' associations, this is also an endeavour to have
their role and importance recognised.  They feel they are key
players, and indeed they often are, establishing contacts
between ICTR investigators and victims.   The survivors on the
hills are very suspicious, which explains why they usually do
not want to cooperate with an outsider who has not been
introduced by a liaison person known to either the authorities
or the associations.  One witness who went to Arusha told us
he had been advised to speak only to persons referred to him
by the Ministry of Justice.  

No Damages or Compensation

In general, victims of crimes being heard by the Tribunal, are
not entitled to claim compensation, and this is the specific
case for victims who have had the courage to testify in Arusha.
This has been a problem not only for victims and associations
of victims, but for almost all parties and players who met the
FIDH mission, both in Rwanda and with the ICTR.  

The initiative undertaken by the previous Registrar, Mr. Agwu
Okali, to institute an assistance programme for victims,
working through the associations, was a positive move, but
unfortunately has proven controversial.  It was helpful in that
it highlighted the need for setting up positive initiatives for
victims, extending beyond the specific assistance provided for
witness-victims.  Unfortunately it has led to arguments as to
whether the programme comes under the scope of the ICTR
mandate, with opinions diverging on that point, plus
arguments on sources of funding for the programme which
cannot be covered by the ordinary ICTR budget and must
therefore be financed through the Trust Fund which in turn is
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funded through voluntary contributions made by United
Nations Member States;  and over recent years these
contributions appear to have been insufficient.  

The Registrar also informed the FIDH mission that the
implementation of the programme had raised some
"legitimate queries" of various kinds, including the suggestion
that because of the advantages granted by the programme,
but only to a small number of victims, i.e. potential or actual
witnesses for the prosecution, called to testify by the
Prosecutor, it may be seen as an incentive for informing on
others, with the insidious side-effect being that it would
encourage witnesses for the prosecution to inform on others
so as to reap the benefit of full financial cover provided by the
Tribunal16. 

The current Registrar of the Tribunal, Mr. Adama Dieng,
decided to hold meetings in Kigali with Rwandan
associations, embassies, international bodies and
representatives of the Rwandan government; Ibuka and
Aveha have refused to take part, following their decision to
boycott the ICTR.  The purpose of the meetings is apparently
to draw up an inventory, detailing the needs of the victims.
The Registrar is reported to have offered assistance to find
funding for a programme to assist victims.  

The Rules of Procedure include a number of quite limited
options for compensation, specifically under Articles 105 and
106 which provide for the return of goods acquired through
the acts for which the person charged has been found guilty
and a request for damages for a victim to be processed by the
national legal system on the basis of a final judgement
handed down by the ICTR.  To the best of our knowledge, none
of these options has been used to date (see Section IV on
difficulties involved in the procedure).

The Statute has no provision for parties to be involved in the
trial as complainants, or for any claims for damages or
compensation to be lodged;  these measures cannot
therefore be included in the rules of procedure unless the

Statute itself is modified.  These two sources of frustration for
victims cannot be seen as the responsibility of the ICTR which
has no authority to respond.

On this matter, the Rwandan authorities could undertake an
appropriate initiative through the United Nations.  However,
the vast majority of the players who spoke with the FIDH
mission, including all sides, i.e. ICTR, embassies and donors,
believe that it would be unrealistic to hope for such a change
to be made to the Statute at this stage when discussions are
focused on a strategy for the ICTR to terminate by
approximately 2008.  Any changes to the procedure on these
two points would only be a further cause of delay.

Both ICTR and ICTY judges have conducted an in-depth study
of the question of compensation to victims, which they see as
an essential point for restoring peace and for reconciliation.
The President of the ICTR, Ms. Pillay, wrote a letter17 on this
point to the Secretary General of the United Nations, which
included an examination of options for and obstacles to
compensation.  Not only would the Statute and Rules of
Procedure have to be changed, but there would also be
obstacles with the extension of trials which are already seen
as too long and complicated, with inequities which could arise
between victims of acts judged by the Tribunal and victims of
other offences or offenders who have not been tried, and with
the problem of funding the compensation.  The letter
compares the situation between the Statute of the
International Criminal Court, which has provision for victims to
be litigants to trials - without them being "complainants"
taking out "civil proceedings" - and claims for damages or
compensation.  It concludes by suggesting that a mechanism
or special fund could be set up by the United Nations.   To date
this proposal has not produced any tangible results.  

It would be useful for Rwanda, the United Nations member
countries and victims' associations, working together with
international human rights associations, to lobby for such a
fund to be set up, along lines similar to the work currently
under way to establish a Fund for victims of the ICC.
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4. See Annexe 2, Ibuka and Avega Press Release, March 1, 2002.
5. See Annexe 3, Letter from Ibuka and Avega, dated March 6, 2002, to the Registrar of the ICTR.
6. See Annexe 4, Ibuka and Avega Press Release, March 17, 2002
7. This would be "post-traumatic stress disorder", blocking the healing or recovery process after experiencing a situation causing trauma;  the term trauma designates a
normal reaction to an abnormal situation.  To simplify the present text, the term trauma has been used here to refer to post-traumatic stress disorder.
8. A note from the ICTR, dated August 8, 2002, addressed to the Security Council in response to a letter from the Rwandan government, states that 80% of ICTR
witnesses are protected witnesses;  see Annexe 9.
9. This option is possible under the terms of Article 75 B i) c) of the Rules of Procedure.
10. Witness TA:  a woman, who had been raped a number of times in 1994, was questioned by the prosecutor for a day and a half, and for another seven days by the
different defence lawyers in the 'Butare' trial concerning charges laid against (inter alia) Aron Shalom Ntahobali and his mother Pauline Nyiramasuhuko.  The anonymous
witnesses were referred to by two or three initials.  See press references on the incident:  Diplomatie judiciaire, No. 80, December 2001, pp. 14-17, Témoin non protégé',
and Diplomatie Judiciaire, No. 8, January 2002, pp. 16-17:  'Un incident scandaleux' and  pp. 18-21:  'La part des choses'.
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11. Article 20.4.  of the Statute:   In determination of any charge against the accused pursuant to the present Statute, the accused shall be entitled to the following
minimum guarantees, in full equality… (e) To examine, or have examined, the witnesses against him or her and to obtain the attendance and examination of witnesses
on his or her behalf under the same conditions as witnesses against him or her. 
12. Article 75 C of the Rules of Procedure and Evidence.
13. See discussion between a defence lawyer and a witness, reported in an article in Diplomatie Judiciaire, No. 81, January 2002, p. 20-21, where the lawyer claims the
right to tell the witness he is lying.   
14. Article 90, Rules of Procedure and Evidence.
15. One witness had claimed compensation for loss of income calculated on the basis of per diem allowances paid to Rwandan officers when on international missions,
yet everyone realised such sums were exorbitant.   The witness in question was a businessman and requested $4 236 for a 16-day stay in Arusha;  the ICTR had already
paid $1 584, and he had provided no tangible proof of any loss of income.  Another witness claimed $41 930 to compensate for expenditure and invalidity caused by a
transport accident he had suffered after testifying, without ever providing any proof of cause and effect (documents provided by Ibuka).   A more delicate case was one
witness who had been a victim of sexual mutilation, had undergone surgery paid by the ICTR and wanted to be admitted to hospital after returning from Arusha for
medical care;  however, the ICTR doctor considered there was no need for her to be admitted to hospital and that the proper treatment could be provided to the person
as an outpatient. This was more a misunderstanding:  the ICTR had not given consideration to threats made to the woman which were the reason for her fleeing to the
capital where she was then homeless. Another point often criticised was the lack of medical care for rape victims who have been infected with the AIDS virus.  While it
may seem cruel and unjust, the mandate of the Tribunal is not to provide medical care for witnesses for the rest of their life.
16. Explanations given by the chief Registrar, in answer to FIDH questions, and given in writing, as he was not in Arusha at the time of the mission.
17. See Annexe 6:  Letter from President Pillay to the Secretary General of the United Nations, November 9, 2000, S/2000/1198.
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3.1. The ICTR 

The ICTR representatives interviewed by the FIDH team
admitted that some of the allegations were justified, but had
already been addressed through the arrest and suspension of
the members of the defence investigation teams suspected of
acts of genocide and the amendment of the code of
professional conduct for defence counsel regarding fee-
splitting18. However, they believe that other allegations were
either unfounded (claims of witnesses being killed after their
testimony and of witnesses failing to receive protection in
Arusha), stemmed from a misunderstanding of the ICTR's
mandate (aid given to victims, medical care for victims infected
with AIDS) or were exaggerated or too general (mistreatment of
witnesses during cross-examination). There were even
suggestions that these allegations served other aims.

Dialogue is clearly awkward between ICTR officials and the
Rwandan authorities, victims' associations and civil society as a
whole.

Although the different parties concerned meet regularly on both
a formal and informal basis, the ICTR does not wish to enter into
a systematic working relationship with the Rwandan authorities
or associations for fear that they may become too influential
over the ICTR, thereby undermining its independence. 

These fears were confirmed when in March 2002 the Registrar
of the ICTR proposed to set up a joint commission to examine
allegations of mistreatment and lack of protection of witnesses.
During negotiations on the mandate of the joint commission,
the Rwandan Minister of Justice was said to have wanted to
expand the scope of the mandate to include an examination of
the recruitment of Rwandan staff by the ICTR in order to
address allegations that certain investigators had committed
acts of genocide. According to the Minister of Justice, it was not
a matter of expanding the scope of the commission's mandate,
but of what had been agreed upon at a meeting on this issue.
This initiative by the Registrar also appeared to have come up
against strong opposition from defence counsel19. 

The Registrar was forced to withdraw his proposal after an
agreement was failed to be reached with the Rwandan
government on these matters.

Tensions have been mounting ever since. The Rwandan

authorities introduced new administrative requirements for
witnesses wishing to testify in Arusha, claiming that the
procedures were the same for all Rwandans who wanted to
leave the country. In the past, there was an arrangement
whereby ICTR witnesses did not have to obtain travel
documents. Witnesses are now required to obtain a number
of documents from the local authorities. The Rwandan
government justified the measure by stating that it needed to
know the full identity of the witnesses in order to protect them
upon their return to Rwanda; the ICTR had only provided a list
of names in the past.

This decision, coupled with the concurrent calls for boycott
broadcast over the radio by associations of victims, led to
several trials being adjourned because there were not enough
witnesses. 

On 23 July 2002, ICTR Prosecutor Carla Del Ponte submitted
a report to the Security Council expressing regret over the
Rwandan authorities' failure to cooperate with the ICTR. She
was supported by the President of the Tribunal, Navanethem
Pillay20, who requested that necessary measures be taken. 

Rwanda then addressed a letter to the President of the
Security Council on 26 July, which prompted an in-depth reply
from the ICTR on 8 August 2002. To date, the Security Council
has not dealt with the matter, although in the preamble to
Resolution 1431 of 14 August 2002 regarding the
establishment of a pool of ad litem judges requested by the
ICTR, the Security Council urged all States to cooperate fully
with the ICTR and its organs. 

Tensions between Rwanda and the ICTR have reached such a
point that the Security Council, or at least its President, will be
required to intervene. In spite of these tensions, five
witnesses were able to travel from Rwanda to Arusha in early
August 2002, which could indicate that Rwanda does not
want to be reprimanded by the Security Council. The Rwandan
authorities have underlined the need to restore dialogue and
communicate effectively to bring an end to the impasse. 

The Registrar and the Prosecutor have always maintained
informal contact with the victims' associations Ibuka and
Avega, rather than establishing a more formal working
relationship. Victims' associations are in part unavoidable,
and do their utmost to remain so. Their calls for boycott, which
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was observed by most potential witnesses, are proof of this.
While some representatives of the smaller associations of
victims told the FIDH delegate that they wanted to put an end
to the boycott and did not see the point of it, the positions of
Ibuka and Avega have not been contested publicly.

But are the Registrar's fears of giving too much power to victims'
associations, and in so doing potentially undermining the
independence of the Tribunal, founded? It is not a matter of
establishing an official rather than informal working
relationship, but of clearly determining the basis of such a
relationship. 

In recent years, the ICTR has made a laudable effort to
improve its image and gain the support of the Rwandan civil
society. It set up an outreach programme, which includes a
resource centre in Kigali and the broadcast of newsreels in
Rwandan hill communities via Internews Network. Much
remains to be done, however, as only students and
intellectuals visit the resource centre. The Rwandan
population's only sources of information about the work of the
ICTR are the radio and victims' associations. 

There have been several calls for ICTR trials to take place at
least in part in Kigali. While the defence lawyers strongly
oppose this proposal, most of the people interviewed by the
team did not automatically rule out such an option, despite
the major logistical problems it would entail. The Rules of
Procedure and Evidence allow for at least part of the hearings
to be held in Kigali, if so decided by the judges of the Chamber
concerned and authorised by the President of the ICTR in the
interests of justice21. Such a decision is therefore not the
remit of the Prosecutor or the Registrar of the Tribunal.
Several Rwandan interviewees and some ICTR
representatives believe that it would promote a better
understanding of the workings of the ICTR and that witnesses
would feel more at ease. This was confirmed by most of the
witnesses interviewed by the FIDH, except for one who had
received threats after testifying in Arusha and who feared that
security problems would arise if the trials were held in Kigali. 

To date, Rwandan human rights associations have not
conducted any investigations into the work of the ICTR, the
situation of witnesses and former witnesses or the impact of
the judicial proceedings in Arusha on national reconciliation.
These associations should systematically monitor the ICTR
trials in Arusha as well as their impact on witnesses and
Rwanda as a whole. Furthermore, this would improve and give
greater consistency to the ICTR's actions and communications
vis-à-vis the Rwandan authorities and victims' associations. 

3.2. Victims' associations

In the light of the investigation carried out in Arusha and
Rwanda, the FIDH considers that some of the allegations made
by victims' associations were founded (lack of confidentiality
and lack of respect for victims during cross-examination),
whereas others appeared to be exaggerated (witnesses not
given protection in Arusha or not paid compensation for loss of
income, "misuse of good faith"). Some allegations kept on
returning even after the matter had been resolved and seemed
disingenuous (fee-splitting, investigators accused of
perpetrating genocide). Others still targeted the ICTR even
though the associations were aware that the matters did not
come under the remit of the Tribunal (possibility of plaintiffs
claiming damages in civil cases, compensation). Some of these
allegations were not necessarily based on actual facts, but
stemmed from the lack of special care or psychological
counselling for victims to help them deal with trauma and the
specific characteristics of Rwandan culture. The ICTR should
take these issues into consideration.

The allegations sometimes sounded like slogans: "the Arusha
Tribunal has failed to carry out its principal mission of bringing
perpetrators to justice…", "the Tribunal has become a
bottomless pit of illegal enrichment and corruption", "the
Tribunal serves the interests of negationists and revisionists",
"the ICTR has become a safehaven for criminals", etc.22

The representatives of Ibuka, Avega and the Association de
Rescapés du Génocide (ASRG-Mpore) interviewed by the FIDH
team admitted taking a hard line, but said that they had to
talk tough to get a minimum in return. They added that they
were not opposed to the principle of setting up a Tribunal and
did not have anything against most of the ICTR staff, who
appeared to be acting in good faith. The representatives also
admitted that some matters were indeed inherent in the
Statue of the ICTR, such as victims not being able to be
represented in a trial. In their opinion, the ICTR was not
operating as it should and was slow because it had been
conceived as a United Nations agency rather than a tribunal,
and also because of the common law system in force. 

In spite of these explanations, it is surprising that some
aspects of the allegations voiced publicly do not take account
of victims' interests: 

- "Like all negationists, the Tribunal subscribes to the idea of
'double genocide' in Rwanda. This is a conscious and
deliberate attempt to thwart efforts to rebuild the country and
reconcile the Rwandan people. The Arusha Tribunal

Victims in the Balance
Challenges ahead for the International Criminal Tribunal for Rwanda



F I D H  /  P A G E  1 5

increasingly seems to be vested with a hidden mandate to
destabilise our country and its institutions23" 
- "The ICTR is manipulated by France."24

Several observers have already pointed out that the Rwandan
authorities use the same arguments as the victims'
associations. This may be logical in the case of allegations
concerning the treatment of witnesses and judicial
proceedings. But the above-mentioned quotations are
political and echo the Rwandan authorities' opposition to
Carla Del Ponte's announcement that some soldiers from the
Rwandan Patriotic Front (RPF)25 would be brought to trial for
war crimes committed in 1994.

There are clear ties between the government and some of the
victims' associations: Antoine Mugasera, President of Ibuka,
is a member of the executive office of the RPF, and Joseph
Nsengimana, Legal Representative of ASRG-Mpore, is a
former minister and currently an advisor to the President. It
would be too simplistic to deduce that these associations
share the same opinions as the government, however, given
the complex balance of power within the Rwandan society. 

Some observers have claimed that the associations are
manipulated by the authorities. Both parties categorically
refute these claims. The associations add that they have
nothing against the prosecution of RPF soldiers and that
everyone must be brought to justice insofar as the mandate
of the ICTR permits and evidence is provided.

In any case, the interests of the victims' associations and the
Rwandan authorities appear to coincide at the moment and
the allegations made by the associations complement and
reinforce those of the authorities, and vice versa.  

Over and above the question of ties between the associations
and the authorities, the most important issue is whether the
associations are acting in the interests of victims by
obstructing the work of the ICTR. 

When the FIDH mentioned the risk of certain detainees being
released on account of a lack of evidence and too few
witnesses, the representatives of Ibuka, Avega and ASRG-
Mpore were surprisingly offhand. 

This reaction is in stark contrast to that of most of the
witnesses interviewed by the FIDH. In their opinion, it is more
important to go and testify to prevent a guilty person from
being freed than not to return to the Tribunal because they felt
harassed during the cross-examination. Women from hill

communities were the strongest proponents of this position.

The associations are clearly entitled to choose the means
they deem appropriate to publicise allegations by witnesses
and other parties. But if such means obstruct the work of the
ICTR and those accused of serious crimes are freed, they are
by no means acting in the interests of victims, who are calling
for justice and an end to impunity. The situation could even
lead to further reprisals against those who risked testifying.

The associations have to ask themselves whether they are
prepared to take responsibility for their actions if a person
accused by the ICTR is released because there were not
enough witnesses. 

Their requests for the ICTR to systematically address the
issues they have raised and to recognise their role are entirely
legitimate. But they cannot legitimately take the ICTR hostage.
If they continue to do so, they may end up damaging the
interests of the victims they represent.

The role of victims' associations is obviously to guarantee the
interests of victims, but also to remind them of their historic duty
to testify in order for truth to be established and justice done. 

The international conference on survivors held in Kigali from
25-30 November 200126, organised jointly by Ibuka and The
Group Project for Holocaust Survivors and Their Children,
drew up a set of recommendations on justice, the judicial
process and compensation. Several allegations made by the
victims' associations regarding the ICTR were formally laid
down as recommendations for the international community. 

Underlining that national and international justice are
complementary processes in which victims exercise their right
to justice, the conference nevertheless recommended that
Ibuka mobilise genocide survivors and ensure that they be
present at genocide trials to testify and vindicate their rights.
In upholding the current boycott, Ibuka is acting against this
recommendation. 

3.3. The Rwandan authorities 

Several people interviewed by the FIDH said that the
prosecution of soldiers belonging to the RPF27, as announced
by the office of the ICTR Prosecutor, was the real reason for
the stand-off between the ICTR and the Rwandan authorities. 

Looking back at the history of relations between Rwanda and
the ICTR, the allegations made by the Rwandan authorities
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over the functioning of the ICTR, which are echoed by victims'
associations, clearly become more virulent each time the ICTR
takes a decision they disapprove of. The first stand-off came
when Barayagwiza was released and Rwanda won its case after
the decision was reversed by the Appeals Court. Unfortunately,
the ICTR sometimes lays itself open to criticism.

The Rwandan government's allegations partly coincide with
those raised by victims' associations and stated in detail above.
The Rwandan authorities have made a further allegation,
however. During interviews with the FIDH, they clearly outlined
their opinion on the prosecution of RPF soldiers: 
- the ICTR was set up to prosecute perpetrators of genocide; the
ICTR would not have been set up if genocide had not been
committed.
- the ICTR has not yet prosecuted perpetrators of genocide
and is ineffective for several reasons; if the ICTR brings to trial
certain RPF soldiers, it will have even less time to prosecute
perpetrators of genocide.
- the ICTR must not put the organisation of genocide on an
equal footing with occasional crimes committed by some RPF
soldiers, who acted in revenge or by error (because armed
civilians were involved in fighting).
- Rwandan military justice works perfectly well and has
already taken care of these cases; it will investigate and bring
to trial all cases submitted; it is in Rwanda's interests to try
these people in order to guarantee national stability. 
- the ICTR can forward such cases to Rwanda for prosecution;
the ICTR's decision to handle the cases is tantamount to
interfering with Rwandan justice.

The Rwandan President, Paul Kagame, stated that "the Rwandan
Patriotic Army has already very severely punished those
responsible for the crimes", that "the country's military tribunals
have conducted very serious investigations" into the crimes and
that "some of our soldiers were proven guilty, convicted and
executed". He added that "it would be a very big mistake to draw
a parallel between these crimes and genocide. Our army was
fighting to stop genocidal forces from killing innocent people".28

In a letter dated 26 July 2002 to the President of the Security
Council29, Rwanda reiterated its above-mentioned position
and added: "In the eyes of the Rwandan government, the
proceedings of a political nature brought against members of
the RPA by the Tribunal do not restore stability or promote
national reconciliation in Rwanda".

Statistics and other documents were officially addressed to
the FIDH team by Rwanda's Military Auditor General regarding
RPA soldiers brought to trial in Rwanda between 1996 and

2000: there were eight cases involving 49 people tried for
murder, failure to assist persons in danger, and pillage. There
are four other cases in progress involving 30 people30. 

The FIDH also received a list of 29 RPA senior officers brought
to trial by the Military Court of Rwanda between 1995 and
2002. The list contains six cases of "violations of human
rights", but does not mention the legal nature of the acts
(murder, war crimes, etc.), six cases of "criminal negligence"
and one case of murder. Other people were tried for theft,
corruption, road accidents, etc. One person was convicted of
genocide but had clearly been put on the list mistakenly.31

There is no mention in the statistics or the list of whether the
acts were committed in 1994 (ratione temporis jurisdiction of
the ICTR). To the knowledge of the FIDH team, the Rwandan
military justice system only tried one of the people on the list
for acts committed in 1994: Major Sam Bigabiro. All the other
people are believed to have committed the crimes after 1994. 

Another list outlines 20 cases of "revenge" tried by the Military
Council between 1995 and 2002. The date was mentioned for
some of the cases. There were nine cases of acts committed
between June and December 1994. Out of these nine, the
Rwandan justice system pronounced three acquittals. All told,
12 people were given prison sentences of between one and
three years for murder or bodily harm causing death. When
mentioned, the number of victims varies between one and six. 

It is noteworthy that the Rwandan population requested that
these cases be tried before gaçaça courts in several parts of
the country, namely Buymba, Ruhengeri and Gisenyi. This
shows that the Rwandan people do not believe that justice has
been done in these cases. President Kagame asked his people
not to confuse genocide with other crimes and questioned
whether it was the right moment for those who had combated
"the forces of Evil" to stand trial.32 In his speech at the official
inauguration of gaçaça hearings on 18 June 200233, the
President spoke of "isolated acts of revenge committed by
individuals" and said that certain Rwandans and foreigners did
not want national unity and placed killings by RPF soldiers on
an equal footing with genocide and massacres, which was
tantamount to negationism in his opinion.

The ICTR Prosecutor has never claimed that the acts he wishes
certain RPF soldiers to stand trial for were committed on the
same scale as acts of genocide. These acts do not need to have
caused the same numbers of victims as genocide in order for
them to be brought to trial and comparisons cannot be drawn
between the nature of the acts. The victims of these acts,

Victims in the Balance
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however, are also entitled to be recognised as such. Article 4 of
the ICTR Statute states that the Tribunal has the power to
prosecute persons committing certain war crimes.34 These
cases clearly come under its mandate. The preamble to the
Statute stipulates that one of the aims of establishing the ICTR
is to contribute to the process of national reconciliation, which
is not possible unless justice is done for all victims of crimes
committed in 1994. 

The attitude of the Rwandan authorities therefore clearly goes
against its international obligations vis-à-vis the ICTR - which
do not include the power to call into question the pertinence
of trials - and against the principle of combating impunity.
Some observers have suggested that the real reason why the
Rwandan authorities are opposed to RPF soldiers being tried
is the risk of the trials revealing that they were not individual
acts of revenge or errors due to unarmed civilians being
confused with armed civilians in combat, but rather crimes
organised or at least authorised by senior military officers at
the time. That would shed an unflattering light on the
Rwandan authorities one year ahead of national elections. 

Rwanda has repeatedly stated that it has never obstructed
these "special enquiries"35.

The ICTR Prosecutor claimed that she had never received any
concrete assistance, despite repeated requests and
guarantees. He added that witnesses wishing to travel to
Arusha had for some time been subject to interrogations by
the Rwandan authorities regarding not only their identity but
also the content of their testimonies36. 

The situation has got to the point that it can only be resolved
through the intervention of the Security Council. 

However, Rwanda does not wish to be reprimanded by the
United Nations Security Council and will probably continue to
hide behind the allegations made by victims' associations and
to publicly state its intention to cooperate with the ICTR, while
at the same time occasionally laying down a number of
obstacles in either a manifest or low-profile fashion.

3.4. The international community 

Rwandan and foreign interviewees as well as ICTR
representatives all felt that the international community was
indifferent to the ICTR and the future of Rwandan victims. 

Each group had a host of examples. According to the ICTR, the
ICTY has six courtrooms and 27 judges, while the ICTR has

three courtrooms and nine judges; the ICTR had to wait over
a year37 to obtain ad litem judges, while the ICTY got them
"straight away"; the Member States of the United Nations have
not made any contributions to the Trust Fund since 1999; the
ICTR has the same budget as the ICTY, but the ICTY does not
have to pay rent for the seat of the tribunal, the detention
facility or the prison complex, or pay the security staff (who
are apparently all paid by the Netherlands in the case of the
ICTY); and finally the ICTR has to cover the travel expenses of
counsel and witnesses from all over the world.

The Rwandan authorities and victims' associations claim that
the international community has made no attempt to remedy
the problems they have identified at the ICTR. It has not
appointed a full-time Prosecutor to the ICTR38, amended the
procedure for plaintiffs to claim damages in civil cases and
compensation - although they concede that Rwanda could
have requested that itself - or given significant assistance to
genocide victims. 

Other civilian associations have made similar observations,
but admitted that they had not followed the activities of the
ICTR very closely.

Some people interviewed by the FIDH accused the
international community of not helping the ICTR, which is
regularly taken hostage by Rwanda. The country has a
powerful weapon since most witnesses have to travel from
Rwanda. The international community therefore has an
important role to play in this respect.

The international community is generally considered jointly
responsible for the failures of the ICTR, which is run like a
United Nations agency. Some people said that the
international community's silence was a continuation of the
United Nations' stance during the genocide. 

Other interviewees said it was because the ICTR was seen as an
"African tribunal" and that nothing works in Africa anyway.39

Most foreign representatives in Rwanda interviewed by the
FIDH team realised that more focus was placed on the ICTY
than the ICTR partly because some of them had a diplomatic
mandate covering several countries (Tanzania, Rwanda).
Some said they were prepared to protest officially and urge
Rwanda to cooperate with the ICTR, but believed there were
other priorities, such as the Pretoria agreements, which could
give fresh impetus to the ICTR with new arrests of
"masterminds of genocide". 

Victims in the Balance
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Some of these representatives accused international human
rights NGOs of providing too few statistics and not lobbying
the major donors to Rwanda. Several of them would like to
have more concrete data and expressed regret that the ICTR
did not publish any exhaustive reports on its activities. They
also accused the ICTR of not using all the means available to
it to voice its concerns and demand additional financial
resources. 

Since drawing battle lines with the International Criminal
Court (ICC)40, the United States has found itself in an
ambiguous position: it lends financial, human and political
support to ad hoc tribunals to promote international criminal
justice, but has been involved in an open battle with the ICC
because it has not been able to obtain effective control over
the exercise of jurisdiction by the Court in the same way as it
controls ad hoc tribunals through the political organ of the UN,
the Security Council. 

When interviewed by the FIDH in Kigali, the ambassador of
Great Britain - the biggest donor to Rwanda - as well as the
head of the delegation of the European Commission did not
see the need for the ICTR to bring to trial RPF soldiers for war
crimes committed in 1994.

There is a general feeling of fatigue surrounding the ICTR: the
parties concerned recognise the importance of its work, but
there is a prevailing sense of disappointment as the Tribunal
has not managed to meet initial expectations. The positive
trends of the past years (more expeditious trials, improved
management, stricter rules of procedure in some areas and
simpler rules in others, etc.) have still not changed the
negative image a lot of interviewees have of the ICTR. This
view is shared by the spokesperson of the ICTR, Kingsley C.
Moghalu, who believes that the Tribunal should implement a
much more dynamic strategy to improve external perceptions
of its work rather than wait for the media, governments and
NGOs to express critical opinions.41
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18. Twelfth plenary session of the ICTR, 5-6 July 2002, amendments adopted by the plenary session of the judges.
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30. See Annex XI: Statistics of Human Rights Abuses by RPA Soldiers.
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35. See Annex 7: Letter dated 26 July 2002 addressed to the President of the Security Council by the permanent representative of Rwanda to the United Nations, p. 5.
36. See Annex 9: Note by the International Criminal Tribunal for Rwanda on the reply of the government of Rwanda to the report of the prosecutor of the ICTR to the
Security Council, 8 August 2002, points 22 and 26.
37. See Annex X: Resolution 1431 (2002), adopted by the Security Council on 14 August 2002, which authorises the election of 18 ad litem judges.
38. Carla del Ponte is the Prosecutor of both the ICTY and the ICTR.
39. See inter alia: Kingsley C. Moghalu, "Image and reality of war crimes justice: external perceptions of the International Criminal Tribunal for Rwanda",  in: The Fletcher
Forum of World Affairs, vol. 26:2, Summer/Fall 2002, pp.21 - 46. The author is the spokesperson of the ICTR, but expresses his personal point of view in the paper.
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41. Kingsley C. Moghalu, "Image and reality of war crimes justice: external perceptions of the International Criminal Tribunal for Rwanda",  in: The Fletcher Forum of World
Affairs, vol. 26:2, Summer/Fall 2002, pp.21 - 46. The author is the spokesperson of the ICTR, but expresses his personal point of view in the paper.



F I D H  /  P A G E  1 9

International law has for a long time been totally uninterested
in the victims' plight. At Nuremberg in 1945, where certain
Nazi criminels were judged, the victims who were simple
witnesses, were not allowed the right to compensation for the
wrong committed.  The 1948 Convention on the Prevention
and Punishment  of the crime of genocide, the four Geneva
Conventions of 1949 and their two additional protocols of
1977, ensure that those who violate the provisions should be
punished, but they do not allow victims the right to bring the
perpetrators before the courts, to take part in proceedings
relative to the question of guilt or to obtain compensation.

It is the human rights conventions which promote the idea
that victims have the individual right to be compensated for
the  wrong committed to them. The most important of these
conventions include the 1966 International Covenant on Civil
and Political Rights,42 the 1984 Convention Against Torture43

and the fundamental principles concerning the right to
adequate remedy and compensation for victims of violations
of the international human rights law and the international
humanitarian law44 of 1999.

However, in the light of this report, when the ICTR was created
in 1994, along the lines of the ICTY created the previous year,
the victims were somewhat forgotten. This situation explains
the bitter criticism of the associations of Rwandan victims and
presents more largely the problem of the place of victims in
international law. 

The drafters of the ICTR statute and the Rules of Procedure
and Evidence based their work on the Anglo-Saxon Common
Law practice which considers that the criminal action taken
before an international tribunal has as its principal objective
the punishment of an act against international public order
which constitutes a crime. In other words, the victim can only
be recognised as a witness and the only possible
compensation is that of the recognition of the existence of an
international crime and therefore its sanction. This limiting of
the victim's role to a strict minium is even less acceptable as
the protection measures given to witnesses are subject to
criticism. 

In this way, international justice clears itself of any
compensation to victims, except certain indemnities provided
for witnesses, in order to give jurisdiction to the national
tribunals concerned. In this way, Rule 106 of the ICTR Rules

of Procedure and Evidence considers that following a
definitive decision by the Tribunal, it is in the victims
jurisdiction to take legal action before competent national
jurisdictions in order to obtain compensation for the wrong
suffered. The same rule stipulates that in order to do this, the
tribunal's verdict must expressedly establish the
responsability of the accused for the wrong suffered by the
victim. 

This system of referral before national jurisdictions is long
drawn out and often inadequate for victims of international
crimes for the following reasons:

- In trials where the victim is just a witness, it is difficult for the
responsability of the accused to be established in the trial. 
- Criminal proceedings with the ICTs lasts for a number of
years. This postpones the possibility of obtaining
compensation for wrong suffered before the national
tribunals where the proceedings can also be very slow. This
also  discourages victims from taking on such judicial action. 
- The carrying out of justice can be slowed down in some
countries either by inefficiency or lack of material and
financial means, or by the intervention of executive powers.
The barriers to a fair trial seem inevitable when the States
concerned remain in the conflict situation which brought the
existence of international crimes to the attention of
international law. 
- When the accused is considered to be destitute, the
possibility of the victim obtaining compensation will depend
on what is set out in the laws of the country concerned. 

Referral to national jurisdictions in order to obtain
compensation is therefore a problem for victims and it implies
examining alternative procedures for international criminal
law. Countries were able to examine this problem thanks to
backing from NGOs and especially from the FIDH, during the
Rome Conference in July 1998.  It was at this conference that
the Statute of the International Criminal Court was created.
This permanent institution which has the necessary
competence to judge individuals guilty of the most serious
crimes  such as genocide, crimes against humanity and war
crimes. Countries with a civil law tradition, especially France,
brought the question of the victim's position to the forefront
before this new international criminal court which came into
force on July 1 2002 and which will be effective from the first
semester of 2003.  We must nonetheless remember that the
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ICC's jurisdiction is not retroactive and as such it cannot
answer to victims of the Rwandan genocide of 1994.

The Rules of Procedure and Evidence (RPE) and other
suppletive Rome Statute texts which were prepared during
the ten sessions of the Preparatory Commission for the ICC
and adopted at the first Assembly of States Parties in
September 2002, allow not only increased protection for
victims but also allows them to be represented in legal
proceedings and to have right to compensation. 

For victims, the innovative features of the Court take into
consideration most of the fundamental principals and
directives concerning victims' right to an effective remedy and
compensation for international law violations related to
human rights and international humanitarian law. These
fundamental rights and principals were presented in 1999 by
the Special Rapporteur Cherif Bassiouni before the UN
Human Rights commission. These features are based on a
judicial system which is a mix of   Anglo-Saxon Law and
Continental Law and they partly answer to criticism of the
ICTR and also the ICTY expressed by victims' associations. 

These features concern the defining a victim, court referrals,
protection, participation and compensation.

Defining a victim

Contrary to the strict definition of a "victim" proposed by the
two ad hoc international criminal tribunals, the Rules of
procedure and evidence (Rule 85) of the ICC considers that
"the term "victim" covers any physical person who suffered
harm from the commission of a crime within the jurisdiction of
the Court; the term "victim" can also mean any organisation or
institution that has sustained harm to its property, which is
dedicated to religion, education, art or science or charitable
purposes, and to their historic monuments, hospitals and
places and objects  for humanitarian purposes". 

Protection of victim-witnesses

Concerning the protection of victims and witnesses, the ICC is
also innovative in international criminal law both in the
investigation phase and throughout the proceedings. The
victims and witnesses support unit is responsable for giving
an opinion but also for giving relevant support, especially in
the case of trauma . The right to protection concerns not only
the victims but also covers other persons, like for example
family members. In the interest of victims, meetings can also
be held in camera, while at the same time respecting the right

of the accused to a fair trial. The identity of certain witnesses
can be removed from the file. We would like to highlight the
fact that witnesses can also ask for protection or to keep their
anonymity. 

Court referral

If the ICTR Prosecutor is the only person competent to take a
case before the tribunal, the ICC allows the Prosecutor (art.
15.2) to open an enquiry into information received from
victims or victims associations and it give victims not only the
possibility of representation but also taking part in the
debates of the Preliminary Chamber, an organ in charge of
giving rulings on the jurisdiction of the Court and the prospect
of legal proceedings. This new right available to victims does
not automatically allow for public proceedings, but it is a
procedural revolution in relation to the Common Law tradition
which governs the ad hoc tribunals. 

Participation in legal proceedings 

Unlike Prosecutor witnesses, victims before the ICC
participate in the basic proceedings, as is manifestly
stipulated in Article 68 of the Statute entitled "Protection of
the victims and witnesses and their participation in legal
proceedings". Paragraph 3 states that "When the personal
interests of the victims are affected, the Court allows for their
views and concerns to be presented at the appropriate stages
of the proceedings, and in a manner which is not prejudicial
to or inconsistent with the rights of the accused and a fair and
impartial trial. These views and concerns can be presented by
the legal representatives of the victims if the Court deems it
appropriate, in accordance with the Rules of Procedure and
Evidence45" If in debates regarding the question of guilt, the
rights of victims' representatives are still somewhat limited in
relation to those of the defendant, these limits disappear
completely in the proceedings phase where compensation for
the wrong is pleaded. During this phase, a direct interrogation
of the accused, the victims and experts by victims' advisers is
possible. 

International Criminal Bar

The International Criminal Bar will also be set up with the aim
of helping not only defence lawyers but also legal
representatives of the victims.
The setting up of a code of ethics for defence lawyers is also
an extra means of protecting the victim's interests. The
possibility of having remedy to condemnations for "offences
against the administration of justice" in the case of the
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disclosure of information relating to fragile witnesses (article
70c of the ICC Statute) is also a  huge step forward. 

Compensation

Contrary to the ad hoc tribunals, the ICC and RPE Statute
provide for a veritable compensation system for the victims.
Article 75.2 of the Statute stipulates that "the Court may make
an order directly against a convicted person specifying
appropriate reparations to, or in respect of victims, including
restitution, compensation and rehabilitation". "Where
appropriate, the Court may order that the award for reparations
be made through the Trust Fund provided for in Article 79". The
Court itself can therefore calculate the damages to be paid
even if a specific request has not been made. 

The Trust Fund will have a double role; it will first of all be an
instrument at the ICC's disposal in order to carry out the
orders of compensation and the confiscation and penalty
measures decided by the Court. The Trust Fund will then in an
autonomous manner use its own resources which come from
the Assembly of States Parties (ASP) but also resources from
voluntary contributions of countries, international
organizations, non-government organizations and individuals.
It was decided to place the Secretariat of the Trust Fund in the
hands of the registry and its management in the hands of a
subsidiary organ under the ASP's responsibility (the
management council). This was in keeping with other trust
funds such that of the United Nations Voluntary Fund for
Victims of Torture and also for economic reasons. 

The NGO members of the International Coalition participating
in the victims' workgroup (of which the FIDH is a member)
supported the entirety of this management method. However,
the Group underlines the risk that management will in reality
be taken over by the Registry on a daily basis which would be
injurious to the autonomy of the Trust Fund for matters not
under the Court's orders. During preparatory commissions'
sessions for the ICC, the victims' workgroup proposed to
appoint an Executive Director in charge of the daily
management of the Trust Fund, under the responsibility of the
management council. This proposition will be examined by the
Council when it is set up. 

Other important questions related to the Trust Fund need to
be answered by the Management Council; the acceptance
criteria for voluntary contributions, the different ways of using
the Trust Fund and the forms of compensation and their
beneficiaries. It is essential that the beneficiaries of the Trust
Fund are not limited to victims participating in legal
proceedings before the Court. The Trust Fund should be
available to all victims of crimes under the Court's jurisdiction
as well as to their families once the Prosecutor has opened an
enquiry. Furthermore, in conformity with the principle of
complementarity, victims of crimes within the Court's
jurisdiction who were part of an enquiry or legal proceedings
before the national tribunals of a state with jurisdiction at that
time should also be considered as "victims of crimes under
the Court's jurisdiction". Finally, in its use of the Trust Fund's
resources, the Management Council should allocate certain
sums to aid organisations, including inter-governmental, non-
governmental, international and national organisations, for
activities and projects which help victims and their families.
All these questions obviously have a high finacial cost as
shown by the hesitancy of the delegations who tend to reduce
its autonomy to an absolute minimum. This high cost was
revealed during the latest States negotiations on the Trust
Fund during the preparatory commissions. 

The Statute of the ICC differentiates between the status of the
victim and that of the witness. Victims become players,
subjects of the international criminal law. This judicial move
forward is essential for the ICC's credibility. If the
establishment of responsibilities is of interest to the
international community, justice must be done for the good of
the victims. 

Some attempts of Registrars and of the ICTR president to set
up similar procedures clearly shows the current loopholes in
international criminal law in relation to victims. Nevertheless,
the problems linked to the need to reform the Statutes, to
financial requirements and to the tribunal's mandate coming
to an end, mean that it would be difficult to imagine that the
role of victims before the ICTR could evolve, only if there is an
improvement of protection measures for victims and
witnesses. 
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The tensions between Rwanda, the Rwandan victims'
associations and the ICTR take place at two levels: criticism
about the way the ICTR treats the witness-victims and the
consequences this has on the collaboration of Rwanda and
the Rwandan victims' associations with the ICTR.

Some criticisms of the victims' associations are founded.
Others are exaggerated, even unfounded or concern aspects
which cannot be reproached to the ICTR.

Victims' associations have tried for several months to draw
the ICTR's attention to these problems but did not receive any
answer and have therefore chosen to boycott the ICTR
activities. Unfortunately, this may be even more prejudicial to
the victims' interests, which they are supposed to defend.

The criticism formulated by the associations suit the Rwandan
authorities, that used them. The role played by the authorities
in this approach led to the paralysis of the ICTR, inter alia
because of the formalities imposed upon the witnesses who
want to travel to Arusha and  the denigration of the tribunal
with the international community. The Rwandan authorities
openly express their opposition to the prosecution by the
tribunal of some military personel suspected of having
perpetrated war crimes in 1994. These prosecutions are
considered as an interference in the Rwandan justice system,
even though they are clearly part of the ICTR mandate.

The ICTR has not always been available for the victims'
associations; the FIDH considers that the establishment of
official contacts with these associations would not undermine
the independence of the tribunal.

The international community has lost interest in the ICTR,
notably because of the lack of reliable information. The image
of inefficiency and squandering still sticks to the ICTR, despite
the efforts made during the last few years.

FIDH Recommendations to the ICTR: 

1. To improve the image of the tribunal and the
understanding of its functioning and its mandate

- to make more efforts in establishing a consistent and
transparent dialogue on its work, on its possibilities and the
limits of its action

- to establish a systematic dialogue with the associations of
victims and to recognize their importance, as well as
establishing clear rules of collaboration
- to encourage ICTR monitoring by Rwandan Human Rights
Orgnizations 
- to continue its constructive dialogue with the General
Assembly and the Security Council of the United Nations
- to organize, when appropriate, the hearings or parts of the
hearings in Rwanda, in order to make the justice of the ICTR
more visible to the Rwandan population 

2. To adress victims-witnesses' concerns

- to give particular attention to the consequences of
anonymity and explain them to witnesses appearing before
the Court 
- to ensure that the witnesses are treated with respect for
their dignity during cross-examinations by using the
possibilities foreseen by Articles 75c and 90 of the Rules of
Procedure and Evidence
- to establish with the authorities of the State of nationality of
the witnesses a realistic protection system, for the
anonymous witnesses as well as others
- to accompany witnesses-victims by a psychologist who is
specialized in traumatism, before, during and after their
tesimony
- to organize regular trainings on the treatment of traumas for
the staff in contact with victims

FIDH Recommendations to the Rwandan
authorities:

The Rwandan authorities have an essential responsibility in
the curent impasse. The FIDH therefore urges Rwanda to fully
and unambiguously cooperate with the Tribunal, pursuant to
its international obligation and, to recognize the jurisdiction of
the Tribunal in investigating and prosecuting international
crimes committed by the Rwandan Patriotic Front (RPF) in
1994, in conformity with the ICTR Statute.
- To recognize the need of the existence and the work of the
ICTR as complementary to the Rwandan national justice
- To respect their international obligation of cooperation with
the ICTR, in the genocide cases as well as the war crimes
cases
- To defend and encourage justice for all victims of crimes
committed in 1994, including those committed by the RPF
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- To fully cooperate with the ICTR to ensure the protection of
victims who witnessed in Arusha

FIDH Recommendations to the victims'
associations:

- The victim's associations should aim exclusively at defending
the victim's interests, this entails that they should,
independently, take on a role of accompaniment and support
towards them and should formulate constructive criticisms
vis-à-vis the Tribunal instead of the at times quite excessive
reproaches. 
- To help the victims to understand the mandate of the ICTR
and its limits and to support them in their demarches as
witnesses
- To formulate relevant and constructive criticisms vis-à-vis the
ICTR
- To establish a constructive dialogue with all the bodies of the
ICTR, with the Rwandan authorities and with the international
community, which will allow to draw the attention on the
problems faced by the victims

FIDH Recommendations to the human rights
associations and their donors:

Human Rights NGOs should organize a more systematic
monitoring of the ICTR work. They should give special care to
the situation of victims and other persons who appeared as
witnesses before the ICTR or who collaborates with the ICTR
as well as analyze the impact of the ICTR on the Rwandan
society, notably on peaceful cohabitation.

FIDH Recommendations to the international
community, and especially to Rwanda donors
countries:

- To follow the work of the ICTR carefully and reiterate firm
political support to the ICTR
- To give the ICTR Trust Fund the financial means so that it can
organize the necessary activities
- To make its work better known and better understood by the
Rwandan society and by the international community
- To provide for a system of compensation of Rwandan victims
of crimes of international humanitarian law.
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ICTR:

Silvana Arbia, Senior trial attorney, Prosecutor office
David Chapell, Protection officer, Witness and Victims Support
Section - Prosecution
Roland Kouassi Géro Amoussouga, Chief of the Witness and
Victims Support Sections - Defence
Pavel Dolenc, judge, Chamber III
Etienne Hakezimina, assistant in the Witness and Victims
Support Section - Prosecution
Tom Kennedy, Chief of the press and public relations
Lovemore Green Munio, assitant of the registrar
Kingsley Moghalu, special assistant of the registrar and
spokesman of the ICTR
Nieves Molina-Clemente, legal assistant of the registrar
Laurent Walpen, Chief of the investigation of the ICTR
Aïcha Condé, lawyer at the Paris Bar, defence lawyer
Thierry Cruvellier, journalist of Diplomatie Judiciaire, based in
Arusha
The registrar of the ICTR, Adama Dieng, was contacted in
writing at the end of the mission as he was not in Arusha at
the end of July

Rwandan authorities

Simon Rwagasore, President of the Supreme Court
Jean de Dieu Mucyo, Minister of Justice
Gasana Ndoba, President, National Human Rights
Commission
Andrew Rwigamba, military listener at the Military Court

Diplomatic missions

Sue Hogwood, United Kingdom Ambassador 
Gerard Howe, First Secretary in the United Kingdom Embassy
Jeremy Lester, Chief of Delegation, European Commission
Marc Wildermuth, Political Officer, United States Embassy
Jeroen de Lange, First Secretary in the Netherlands Embassy
Erwin De Wandel, Assistant to the Belgian Cooperation
Maria Farrar-Hockley, Program Officer, European Commission

Rwandan organisations

Antoine Mugesera, President, Ibuka
Anastase Nabahire, Executive Secretary, Ibuka
Benoît Kabiye, Chief Justice Department, Ibuka
Philbert Gakwenshire, Chief Memory and Documentation
Department, Ibuka
Joseph Nsengimana, Legal Representative, ASRG-Mpore
Francine Rutazana, Coordinator, ASRG-Mpore
Consolée Mukanyiligira, Coordinator, Avega
Silas Sinyigaya, Executive Secretary, Cladho
Jean-Paul Biramvy, President, Liprodhor
Aloys Habimana, Program Officer, Liprodhor
Berthilde Mujawayezu, Permanent Secretary, ADL
Camerade Juste, Coordinator, Kanyarwanda
Kamunu Sibomana Papy, Project Officer, ARDHO
Rose Mukantabana, Executive Secretary, Haguruka

International Organisations

Lars Waldorf, Human Rights Watch Representative

Persons who testified for the Prosecutor Office in the ICTR

Thomas Kamilindi, non protected witness
Six protected witnesses
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Annex I : Persons met by the chargés de mission
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Annex II : Press release of Ibuka and Avega, March 1st,2001
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Annex III : Joint Ibuka and Avega letter, March 6th, 2002
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Annex IV : Ibuka press release, June 17th, 2002
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Annex V : Statement of the “associations des rescapés du génocide”
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Annex VI : Letter of the President Pillay to the Secretary General of the UN,
November 9th, 2000, S/2000/1198
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Annex VII : Letter of July 26th, 2002, addressed to the President of the
Security Council by the permanent representative of Rwanda in the UN,
S/2002/842
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Annex VIII : Letter of the ICTR President to the President of the Security
Council, July 29th, 2002, S/2002/847
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Annex IX : Note by the International Criminal Tribunal for Rwanda on the
reply of the government of Rwanda to the report of the prosecutor of the
ICTR to the Security Council, 8 août 2002
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Annex X : Resolution 1431 (2002), adopted by the Security Council on

August 14th, 2002 relating to the election of 18 ad litem judges
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Annex XI : Statistics of Human Rights Abuses by RPA Soldiers
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