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Article 1

Question 1. Please clarify whether the Hong Kong Special Administrative Region
(HKSAR) is considering revising its criminal code to ensure that the definition of
torture in section 3 of the Crimes (Torture) Ordinance contains all the elements
included in article 1 of the Convention. Also on the issue of definition, please clarify
what is meant for “defence of lawful authority, justification or excuse”, which is
provided for by section 3 of the Crimes (Torture) Ordinance and explain whether
this is in full compliance with article 1 of the Convention.

1 The definition of torture in section 3(1) of the Crimes (Torture) Ordinance (Cap. 427)
includes all severe pain or suffering inflicted by a public official in the performance of his duties,
regardless of their purposes. This goes wider than the definition in Article 1 of the Convention.

2. It istherefore necessary to create the defence of “lawful authority, justification or
excuse’ in section 3(4) of the Ordinance so that an official who incidentally inflicts severe pain
or suffering in the performance of his duties would not be subject to criminal sanctions.

3. Thiswould cover situations such as pain caused during alawful arrest, mental suffering
resulting from a sentence of imprisonment, serious injury inflicted by a police officer in the
prevention of acrime, or pain caused by amedical surgeon in discharging his legitimate duties.

4. In construing the meaning of the phrase “lawful authority, justification or excuse”, the
courts would have regard to the prohibition of torture under article 28 of the Basic Law as well
as the prohibition against torture or cruel, inhuman or degrading treatment or punishment under
article 3 of the Hong Kong Bill of Rights, which gives domestic effect to article 7 of the
International Covenant on Civil and Political Rights (ICCPR). The Hong Kong Bill of Rights
Ordinance (Cap. 383) incorporates into the law of Hong Kong the provisions of the ICCPR as
applied to Hong Kong. It binds the Government of the Hong Kong Special Administrative
Region (HKSAR) and all public authorities as well as any person acting on behalf of the
Government or a public authority.

5. Hong Kong courts may also examine an international treaty to assist themin the
interpretation of any Ordinance whose purpose was to give effect to the treaty. As the object of
the Crimes (Torture) Ordinance isto give effect to the provisions of the Convention Against
Torture (CAT), the courts would take into account the meaning of “lawful sanctions’ in article 1
of the CAT and the relevant requirements of article 7 of the ICCPR when interpreting the
defence in section 3(4) of the Ordinance.

6. Inview of article 39 of the Basic Law which entrenches the provisions of the ICCPR as
applied to Hong Kong, the defence could not be relied upon to avoid liability in cases of torture
under article 3 of the Hong Kong Bill of Rights (ie, art. 7 of the ICCPR). The Ordinance does
not authorise the use of this defence in circumstances which would amount to torture under the
Convention.

7. Further, the statutory defence only applies where the public official is acting lawfully.
The phrase “lawful authority, justification or excuse’ requires that the authority, justification or
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excuse to be in accordance with the law and have the quality of law. Abuse of power would not
meet this standard. Nor could “superior orders’ be invoked as ajustification for torture.

Question 2.  Please indicate the reasons why the term “public official” under
Section 2(1) of the Crimes (Torture) Ordinance only covers officials normally
involved in the custody or treatment of persons deprived of their liberty. Is there
any initiative to apply a more inclusive term in the definition of torture so as to
cover all prohibited acts committed by all kinds of public officials or persons acting
in public capacity or with their acquiescence or consent?

8. The definition of the term “public official” in section 2(1) of the Ordinanceis not
exhaustive, but inclusive, asit is defined as “including” any person holding an office described
in the Schedule to the Ordinance, i.e., an office in the Hong Kong Police Force, an officein the
Customs and Excise Department, an office in the Correctional Services Department, an officein
the Independent Commission Against Corruption, or an office in the Immigration Department.

Article 2

Question 3.  Please provide further information on the rights of persons detained
in police custody, in particular their right of access to legal counsel and to an
independent doctor, to be informed of their rights and to inform their family
promptly of their detention. Please also provide further information with respect to
the law and practice related to the length of custody and pre-trial detention.

0. Theright to liberty and security of person is guaranteed by article 5 of the Hong Kong
Bill of Rights, which gives domestic effect to article 9 of the ICCPR. Article 28 of the Basic
Law also guarantees the freedom of the person and prohibits arbitrary or unlawful detention.

10.  Article 5(1) of the Hong Kong Bill of Rights provides that no one shall be deprived of his
liberty except on such grounds and in accordance with such procedure as are established by law.
Article 5(2) relates to the right to be informed of the reasons for arrest and of the charges
preferred. Article 5(3) provides that release on bail pending trial should be the norm, and that a
person arrested or detained on acriminal charge should be brought before ajudge or magistrate
promptly so that the question of bail can be addressed. It also provides that the defendant is
entitled to be tried within areasonable time or be released. Article 5(4) further provides that a
person who is deprived of his liberty is entitled to take proceedings before a court, in order that
that court may decide without delay on the lawfulness of his detention and order hisrelease if the
detention is unlawful. Article 5(5) provides for an enforceable right to compensation for anyone
who has been the victim of unlawful arrest or detention.

11.  Theserights provide protection against, and remedies for, arbitrary arrest or detention. In
particular, it shall not be the general rule that persons awaiting trial shall be detained in custody:
there is a statutory presumption in favour of bail.

12. Under article 11(2) of the Hong Kong Bill of Rights, a person charged with acriminal
offence is entitled to the following guarantees:
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@ To have adequate time and facilities for the preparation of his defence and to
communicate with counsel of his choosing;

(b) To be tried without undue delay; and

(© To betried in his presence, and to defend himself in person or through legal
assistance of his own choosing; to be informed, if he does not have legal assistance, of thisright;
and to have legal assistance assigned to him, in any case where the interests of justice so require,
and without payment by him in any such case if he does not have sufficient means to pay for it.

13. By virtue of article 35 of the Basic Law, Hong Kong residents also have the right to
confidential legal advice, access to the courts, choice of lawyers for timely protection of their
lawful rights and interests or for representation in the courts, and to judicial remedies.

Rights of persons detained in police custody

14.  Therights of every detained person in police custody include the following: the right to
be supplied with adequate food, refreshment and drinking water; the right to communicate with
friends and relatives; the right to request that afriend or relative be notified of their detention;
the right to receive medical attention; the right to request for alist of solicitors and the right to
have a solicitor or barrister present during any interview with the Police, etc. Theserightsare
listed on a notice to be served to a detained person. Detained persons are asked to sign on the
notice to acknowledge that they have been notified of these rights.

15.  TheDuty Officer, the designated officer in a police station who is responsible for looking
after the welfare and the rights of detained persons, will keep under review the need to continue
to detain a person. Detainees are not held in police stations for longer than is absolutely
necessary. Pursuant to section 52 of the Police Force Ordinance (Cap. 232), whenever a person
is detained in custody, “he shall be brought before a magistrate as soon as practicable, unless
within 48 hours of his apprehension awarrant for his arrest and detention under any law relating
to deportation is applied for, in which case he may be detained for a period not exceeding 72
hours from the time of such apprehension”.

Question 4.  Please explain whether HKSAR authorities would have jurisdiction
over Chinese military present in HKSAR for any violation of the rights protected
under the Convention. If so, please clarify under which jurisdiction (i.e. civil or
military) and where (i.e. in Mainland China or in HKSAR) such persons eventually
would be tried and prosecuted.

16.  According to article 14(4) of the Basic Law of the HKSAR and articles 16 and 19 of the
Law of the People' s Republic of China (PRC) on the Garrisoning of the HKSAR, members of
the Hong Kong Garrison must abide by nationa laws and the laws of the HKSAR. Any member
of the Hong Kong Garrison who contravenes any national law or law of the HKSAR will be
investigated for legal responsibility according to law.

17.  Jurisdiction over casesinvolving members of the Hong Kong Garrison is determined in
accordance with the provisions of Article 20 of the PRC Law on the Garrisoning of the HKSAR.
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18.  Criminal offences committed by members of the Hong Kong Garrison are subject to the
jurisdiction of the military judicial organs, but acts committed by members of the Hong Kong
Garrison, when not performing their official duties, in violation of the personal right or property
right of Hong Kong residents (or other persons not of the Hong Kong Garrison) and other
criminal offences committed in violation of the laws of the HKSAR are subject to the
jurisdiction of the Hong Kong courts.

19.  Themilitary judicia organ and the Hong Kong court may transfer to the other party the
criminal cases of members of the Hong Kong Garrison under their respective jurisdiction if they
consider it to be more appropriate for the other party to exercise jurisdiction.

20. Hong Kong residents or other persons not of the Hong Kong Garrison involved as
defendants in the criminal cases of members of the Hong Kong Garrison under the jurisdiction of
the military judicial organs are tried by the Hong Kong courts.

21.  Where any member of the Hong Kong Garrison, in contravention of the laws of the
HKSAR, infringes the civil rights of any Hong Kong resident or other person not of the Hong
Kong Garrison, and the parties concerned are unwilling or fail to reach settlement through
consultation or mediation, the victim may bring an action in the court. Tort cases arising from
acts committed by members of the Hong Kong Garrison when not performing their official
duties are subject to the jurisdiction of the Hong Kong courts. Tort cases arising from acts
committed by members of the Hong Kong Garrison when performing their official duties are
subject to the jurisdiction of the People' s Republic of China s Supreme People's Court.
Compensation for any loss or injury incurred by the tort is governed by the laws of the HKSAR.

Question 5. Please comment on the information available to the Committee that,
while presumption of innocence is a well-established principle in the judicial system
of HKSAR, there would be presumption of guilt in official corruption cases.

22.  The presumption of innocenceis entrenched in our law by article 87(2) of the Basic Law
and article 11(1) of the Hong Kong Bill of Rights. Article 87(2) of the Basic Law provides that
anyone who is lawfully arrested “shall be presumed innocent until convicted by the judicial
organs’. Article 11(1) of the Bill of Rights provides that everyone charged with a criminal
offence shall have the right to be presumed innocent until proved guilty according to law.

23.  Although these rights are expressed in absolute terms and are not subject to explicit
exceptions or qualifications, it is generally accepted that an encroachment on these rights by way
of presumption or reverse onus of proof may be justified if it has arational connection with the
pursuit of alegitimate aim and if it is no more than necessary for the achievement of that
legitimate aim.

Section 10(1) of the Prevention of Bribery Ordinance

24.  Section 10(1) of the Prevention of Bribery Ordinance (Cap 201, LHK) casts a burden of
proving the absence of corruption upon a defendant. It provides:

“Any person who, being or having been a prescribed officer-
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@ Maintains a standard of living above that which is commensurate with his present
or past official emoluments; or

(b) Isin control of pecuniary resources or property disproportionate to his present or
past official emoluments,

shall, unless he gives a satisfactory explanation to the court as to how he was able to
maintain such a standard of living or how such pecuniary resources or property came under his
control, be guilty of an offence.”

A “prescribed officer” generally refersto “any person holding an office of emolument,
whether permanent or temporary, under the Government”.

25.  Section 10(1) was enacted to meet cases where it would be difficult or even impossible
for the prosecution to prove that a particular officer had accepted any bribes, but the outward
signs were strongly indicative of corruption having taken place: the officer’ s standard of living
was on a scale so incommensurate with his official emoluments (or his material possessions were
of an amount or value so disproportionate to his official emoluments) as to create a primafacie
case that he had accepted bribes.

26.  Section 10(1) imposes the burden of giving a satisfactory explanation on the accused.
This deviates from the principle that it is for the prosecution to prove the accused' s guilt beyond
reasonable doubt, but can be justified in the fight against serious corruption.

27. Bribery is an evil practice which threatens the foundations of any civilised society.
Corruption was endemic in Hong Kong for many years. Thereis aso “notorious evidential
difficulty” in proving that a public servant had solicited or accepted a bribe.

28.  Theinsidious nature of corruption offences derives from the fact that corrupt transactions
take place in secret, with the parties likely to be mutually satisfied with their illicit arrangement,
each having every incentive to conceal it, making detection, investigation and prosecution
particularly difficult. The true victim, society as awhole, is generally unaware of the specific
occasions on which it isvictimized. Unlike dangerous drugs cases, for example, thereisno
obviously unlawful commodity, like the drugs themselves, which the criminals can be caught in
possession of. It is, therefore, necessary to have areverse onus clause requiring an accused to
provide an explanation.

29.  Wherethe chargeislaid under section 10(1)(a), the prosecution must first prove the
standard of living maintained by the accused during the charge period, and his total official
emoluments during that period; then go on to establish that the former is “above that which is
commensurate with” the latter. The words in quote convey the idea that the standard of living
maintained by the accused could not reasonably, in all the circumstances, have been afforded out
of histotal official emoluments during that period.

30.  Wherethe chargeislaid under section 10(1)(b), the prosecution must first prove the
amount of pecuniary resources and other assets in the accused’ s control at the charge date, and
his total official emoluments up to that date; then go on to establish a disproportion between the
two. Thewords *“disproportionate to” convey the ideathat the acquisition of the total assets
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under the accused’ s control could not reasonably, in al the circumstances, have been afforded
out of the total official emoluments up to that date.

31.  Theaccused hasto give a satisfactory explanation as to how he was able to maintain an
incommensurate standard of living or how the disproportionate pecuniary resources or property
came under his control. In the normal way, the primary facts on which the accused’ s explanation
would be based — such as the existence of any capital or income of his independent of his official
emoluments —would be peculiarly within his own knowledge. Itisfor him to prove such facts,
on the balance of probabilities.

32. If the accused proves the factual matters on which he bases his explanation, the court will
decide whether or not such matters might reasonably account for the incommensurate standard of
living or disproportionate pecuniary resources or property. The explanation requirement is not
triggered by trifling incommensurateness or disproportion. No notice will be taken of any
incommensurateness or disproportion unlessit is of some substance. In judging whether it is of
some substance the courts take into account the fact that section 10(1) was introduced to combat
serious corruption. Even where that threshold is reached, it is still the case that the slighter such
incommensurateness or disproportion the lessis required by way of an explanation for the same.

33.  Thecourts recognise that section 10(1) constitutes a strong deterrence in inhibiting public
service corruption. What is required of the accused charged with an offence under section 10(1)
is not unreasonable. The provisions are consistent with the right to be presumed innocent.
Section 10(1) is an acceptabl e balance which ensures that society is both clean and free.

Section 14(4) and 24 of the Prevention of Bribery Ordinance

34. Recently, the Court of Final Appeal in HKSAR v Ng Po On (decided on 7 March 2008)
considered the question as to whether section 24 read with section 14(4) of the Prevention of
Bribery Ordinance were consistent with the presumption of innocence protected by the Basic
Law and the Bill of Rights. A person commits an offence under section 14(4) if he, without
reasonabl e excuse, neglects or fails to comply with a notice requiring him to provide information
to an investigating officer. Section 14(4) is not itself a corruption offence. It is merely an
ancillary offence aimed at promoting the effectiveness of the special powers of investigation
conferred by the Ordinance. Section 24 provides that in any proceedings against a person for an
offence under the Prevention of Bribery Ordinance, the burden of proving a defence of lawful
authority or reasonable excuse shall lie upon the accused.

35.  The Court held that the above provisions derogated from the presumption of innocence
because they placed a persuasive (legal) burden on the defence to establish the existence of a
reasonable excuse on the balance of probabilities. Although making non-compliance with
section 14 notices an offence (which provided for areverse onus) was arational means of
enforcing investigative and prosecutorial powers, the abrogation of the presumption of innocence
could not be justified in that particular case. The Court therefore applied aremedial
interpretation and declared that the provisions should be read and given effect asimposing an
evidential burden only, with the persuasive burden lying on the prosecution.
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36. It can be seen from the above that the provisions of the Prevention of Bribery Ordinance
do not override the guarantees afforded by the presumption of innocence protected by the Basic
Law and the Bill of Rights.

Question 6.  Please clarify how the independence and impartiality of the judiciary
is maintained.

37.  Theindependence of the Hong Kong Judiciary is constitutionally guaranteed by a
number of provisionsin the Basic Law. Thus,

@ HKSAR enjoys “independent judicial power, including that of final adjudication”
(art. 2);

(b) Judges are chosen on the basis of their judicial and professional qualities (art. 92);

(© Judges are appointed by the Chief Executive on the recommendations of an
independent commission composed of local judges, persons from the legal profession and
eminent persons from other sectors (art. 88). This commission isthe Judicial Officers
Recommendation Commission created by the Judicial Officers Recommendation Commission
Ordinance (Cap 92);

(d) No judge may be removed except for inability to discharge his duties, or for
misbehaviour, by the Chief Executive on the recommendation of atribunal appointed by the
Chief Justice of the Court of Final Appeal and consisting of not fewer than three local judges
(art. 89);

(e The Chief Justice may be investigated only for inability to discharge his duties, or
for misbehaviour, by atribunal appointed by the Chief Executive and consisting of not fewer
than five local judges and may be removed by the Chief Executive on the recommendation of the
tribunal and in accordance with the procedures prescribed in the Basic Law (art. 89);

H Appointments and removals of a judge of the Court of Final Appea or the Chief
Judge of the High Court are to be endorsed by the L egislative Council and reported to the
Standing Committee of the National People’s Congress “for the record” (art. 90);

(9) The power of final adjudication isto be vested in the Court of Final Appeal of the
HKSAR art. 82);

(h) The courts are to adjudicate cases in accordance with the laws applicable in the
HKSAR and may refer to precedents of other common law jurisdictions (art. 84);

() The courts are to exercise their judicial power “independently, free from any
interference” (art. 85);

() Members of the judiciary are immune from lega action in the performance of
their judicia functions (art. 85); and
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(k) Members of the judiciary who arein service at the time of the establishment of
the HKSAR are guaranteed their employment and seniority, with pay, alowances, benefits and
conditions of service no less favourable than before (art. 93).

38.  Theimpartiality of the Judiciary is also underpinned by a well-established court system,
under which the courts administer justice openly and impartially under the law. Hong Kong's
courts and tribunals hear prosecutions and civil disputes at different levels according to their
jurisdiction and the nature of cases, including appeals to higher courts. In criminal trias, the
judge may sit alone or with ajury. Incivil cases, the role of the court is to adjudicate disputes
between citizens and between citizen and Government. A structure for appealsis built into the
court system to enable appropriate challenges to be made against aruling in alower court by
way of appeal to a higher court. From the Court of Final Appeal to the Magistracies, one can see
the rule of law in action through Hong Kong' s court system. The fact that ajudgeis partia or
interested in the outcome of a caseisaground of judicial review.

Question 7. Please inform the Committee on any plan to extend to HKSAR the
application of the Optional Protocol to the Convention on the Rights of the Child on
the sale of children, child prostitution and child pornography.

39.  Weare committed to implementing the Optional Protocol and, in preparation for its
formal application to the HKSAR, are drawing up proposals for giving effect to the provisions of
the Optional Protocol in domestic legislation.

Article 3

Question 8.  Please expand on the Court of Final Appeal (CFA) judgment in the
case “Secretary for Security v Sakthevel Prabakar” and on the new procedures for
deportation/removal following thereto. What has been the result of the 58 article 3
related claims in paragraph 66 of the report? Please provide case details, including
on countries of origin/return. In this respect, please also clarify the measures taken
to ensure compliance with the non-refoulement principle as enshrined in article 3 of
the Convention, including clarifying what measures, if any, are in place for assessing
claims that a person faces a substantial risk of torture on return.

40. In the case “ Secretary for Security v. Sakthevel Prabakar” decided in June 2004, the CFA
held that the Secretary for Security should conduct independent assessment of torture claims
rather than relying on refugee status determination of the United Nations High Commissioner for
Refugees (UNHCR). The CFA aso stated in the judgment that high standards of fairness must
be observed in determining torture claims, and the potential deportee should be given every
reasonable opportunity to establish his claim. The courts would on judicial review subject the
administrative determination to rigorous examination and anxious scrutiny to ensure that the
required high standards of fairness have been met.

41. In consequence of the Court’s decision, as reported in paragraph 66 of HKSAR'’ s fourth
periodic report under CAT, the Government has put in place administrative procedures for
assessing torture claims under article 3.1. At the time of lodging claims, torture claimants will
receive written notice as well as interpreter-assisted explanation of the procedures, including the
completion of questionnaire, interview, use of the information collected, determination of the
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claim, right to petition etc. Every reasonable opportunity is allowed for claimants to substantiate
their case, including opportunities to furnish additional information, respond to a minded-to-
refuse letter before the final determination, and appeal by petition against the determination. The
determination of claims aswell as petitionsis also subject to judicial review.

42.  With regard to removal and deportation, our position as explained in paragraphs 67 and
68 of the report remains unchanged.

43. Among the 58 article 3-related claims mentioned in paragraph 66 of the report, as at 31
July 2008, 26 out of the 58 cases have been resolved. Of the 39 claimantsinvolved, 15 have
departed for their home country or athird country, 14 persons are pending departure
arrangements to their home country or athird country, seven persons are remaining in Hong
Kong to pursue their appeals/judicial reviews, two persons have absconded, and one person was
screened-in. The other 32 cases involving 34 persons are more complex ones, and are under
active processing.

44.  Where a person subject to deportation/removal from Hong Kong lodges a torture claim
under article 3 of the Convention, execution of the relevant deportation/removal orders will be
suspended in accordance with the non-refoulement principle. The torture claim will be assessed
according to a set of administrative procedures, developed in light of the judgment by the CFA in
the case of Prabakar. The procedures are designed to meet high standards of fairness demanded
by the Court in that case, and every reasonable opportunity is allowed for claimants to state their
case.

45, In assessing individual claims, the Immigration Department conducts in-depth interviews
with the claimants, and examines in detail information on the individual’ s case as well as the
country conditions. |If the torture claim is substantiated, the person will not be returned to the
country where there are substantial grounds for believing that he would be in danger of being
subjected to torture. If aclaimisfound to be unsubstantiated, the screened-out torture claimant
may object to the decision of the Director of Immigration by lodging a petition to the Chief
Executive. The petition will be considered by the Secretary for Security under the delegated
authority from the Chief Executive. In the petition process, the claimant may make further
representations as deemed necessary. If the claimant is aggrieved by the refusal of his petition,
he may apply for judicial review to challenge the decision of the Secretary for Security.

Question 9.  Please clarify whether the decision in AK v HKSAR (Director of
Immigration) has affected HKSAR’s recognition or guarantee in local law of a legal
right of individuals not to be returned or deported to a country where he/she faces a
substantial risk of torture. How is procedural fairness ensured to the person
seeking to exercise the rights recognized by the Convention?

46.  Theapplication for judicial review in the case of AK v Director of Immigration raised
two issues. Thefirst issue was whether the HKSAR Government had an obligation under
customary international law not to expel arefugee to the frontiers of any territory where he
would face persecution on account of his race, religion, nationality, membership of a particular
socia group or political opinion. The second issue was whether —if such an obligation existed —
the Government was obliged, as an integral element of that obligation, to determine the true
status of al refugee claimants.
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47.  The Court of First Instance held that there is a universal rule of customary international
law which prohibits the refoulement of refugees, but that the rule has not attained the status of a
pre-emptory norm (i.e. a norm from which no derogation by any state or jurisdiction is
permitted). It further held that the rule has no application in domestic law and the Government
has no obligation pursuant to the rule to conduct screening of all refugee claimants.

48.  The case concerned persons seeking refugee status, not persons making claims under the
CAT. The Court’sdecision in the case does not affect HK SAR’ s obligation under article 3 of
the CAT.

49.  Asregards the procedural fairness ensured to persons seeking protection under the CAT,
relevant information is set out in question 8 above.

Question 10. In view of official statements emphasizing ongoing problems in law
and in practice regarding article 3, how do the HKSAR’s policies since the last
review by the Committee give effect to the recommendation that its laws and
practices be brought into full conformity with article 3 of the Convention? Please
advise on any legislative proposal or other measures in this regard. Is there any
plan to extend to HKSAR the application of the 1951 UN Convention relating to the
Status of Refugees and its 1967 Protocol?

50.  Asreported under question 8 above, following the judgment by the Court of Final
Appeal in the case of Prabakar in June 2004, a set of administrative procedures for handling
torture claims were introduced. The procedures were designed to meet high standards of fairness
demanded by the Court. We have no plan to extend to Hong Kong the application of the 1951
United Nations Convention relating to the Status of Refugees and its 1967 Protocol. Hong

Kong issmall in size and has a dense popul ation. Our unique situation, set against the backdrop
of our relative economic prosperity in the region and our liberal visaregime, makes us
vulnerable to possible abuses if the Convention were to be extended to Hong Kong.

Question 11. With respect to asylum seekers and irregular migrants, please clarify
whether they are held in detention and, if so:

(@) The number of asylum-seekers and irregular migrants held in detention;
(b) What is the natures of this detention (administrative, criminal);
(© Whether foreign persons charged with an administrative or criminal offence

enjoy in practice the right to be informed promptly and in a language they
understand of the nature and cause of the charge against them;

(d) Please provide data for the years since the last periodic report on the number
of persons deprived of liberty for violation of immigration regulations, disaggregated
by age, sex and nationality;

e Please indicate whether irregular migrants and/or asylum-seekers detained
for violation of immigration regulations are separated from convicted persons or
persons detained pending trail;

)] The number of asylum seekers, the number claiming that their return would
violate article 3 of the Convention and the details of the relevant legal cases,
including their outcomes.
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51.  Asat end of June 2008, 387 persons who had violated immigration laws were held under
detention by the Immigration Department. They included 171 persons who were torture
claimants and/or known by the Department to be asylum seekers. The mere fact that a personis
atorture claimant or an asylum seeker will not lead to that person’s prosecution or detention in
Hong Kong. A person who isfound to bein violation of our laws may be liable to such
enforcement actions under relevant authority provided for in the Immigration Ordinance. For
example, persons who have entered Hong Kong illegally or breached their conditions of stay
may be liable to detention. Persons who are subject to removal or deportation from Hong Kong
may also be detained pending their removal or deportation arrangements under the laws.

52.  Those who are charged with any offences by the Immigration Department will be
promptly informed of details of their charges in languages they understand. Detainees may
request to be released on recognizance in lieu of detention and the request will be considered in
light of the relevant circumstances.

53.  Thenumber of sentenced personsin prison convicted of immigration offences (including
illegal remaining, breach of condition of stay, employing the unemployable, and other
immigration-related offences) as at mid-year 2006, 2007 and 2008 are as follows:

2006 2007 2008

Number of personsin prison convicted of 2097 2 062 1846
immigration offences*
Breakdown by sex - Male 1084 1143 1009

- Female 1013 919 837
Breakdown by age - Adult 1907 1942 1754

- Juvenile 190 120 92
Breakdown by nationality 51 59 54

- Local Chinese 1 646 1490 1275

- Mainland Chinese 400 513 517

- Others
* excluding cases where the person has committed other crimes and the principal offence

leading to imprisonment is not an immigration offence.

54.  Thefigures show that the number of persons staying in prison for violation of
immigration offences have slightly declined over the past three years.

55.  Asylum-seekers detained for violation of immigration regulations are separated from
convicted persons or persons detained pending trial, unless they are such persons themselves.

56.  Asat end-June 2008, there are 105 refugees, 1 671 asylum-seekers and 3 279 torture
claimants remaining in Hong Kong. There are four series of judicial review cases concerning
these persons. The first series concerns whether the Director of Immigration has an obligation
under customary international law to conduct independent investigation of a person claiming
refugee status. The second series concerns the provision of legal representation to torture
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claimants during the assessment process, and the adequacy of instruction and guidance given to
Government officers who process torture claims. The third series concerns the validity of
deportation/removal orders not executed during the assessment of torture claims, and the power
of the Secretary for Security/Director of Immigration to detain persons pending
deportation/removal when they have lodged torture claims. The fourth series concerns the
prosecution policy of the Secretary for Justice in bringing prosecution against torture claimants
before determination of the torture claims. We are not in a position to comment on the fina
outcome of the court cases at this stage, as legal proceedings are ongoing.

Question 12. With respect to paragraph 67 and 68 of the HKSAR’s report, please
indicate:

()
(b)

(©)

(d)

(€)

(f)

(9)

Whether appeals filed against decisions of expulsion/deportation/removal have
suspensive effect;

Is HKSAR considering the establishment of its own refugee status
determination procedure? If so, how will it ensure that the process is fair and
reviewable?

What is the HKSAR relationship with UNHCR, including in which instances is
the case of a migrant refer to UNHCR; please also provide the Committee with
copies of any written rules or guidelines in this respect;

What is the mandate of the Director of Immigration in relation to the decisions
undertaken by UNHCR? Please indicate in how many cases the Director of
Immigration ignored the recommendation of UNHCR as to the handling of a
specific case;
Whether the HKSAR has a list of “safe third countries” for removal; and, if so,
how this list is created and maintained;

The number of asylum requests registered, the number of requests granted
and the number of expulsions/deportations/removals in the years since the last
periodic report, disaggregated by age, sex and nationality;

Does HKSAR make use of diplomatic assurances and in what context? Are
post-return monitoring mechanisms in place to assess what happens to any
such returned persons?

57.  Our reply isasfollows, seriatim.

@

(b)

(©

When an appeal isfiled against aremoval order under section 53B of the
Immigration Ordinance, the appellant will not be removed until the appeal is
determined by the Immigration Tribunal. Where there is a petition against the
decision of deportation, execution of the deportation order will also be withheld
until the determination on the petition.

Refugee claims lodged in Hong Kong are dealt with by the Hong Kong Sub-Office
of United Nations High Commissioner for Refugees (UNHCR-HK). We have no
plan to initiate a separate refugee status determination process, given that we have a
firm policy not to grant asylum and considering that the 1951 Refugee Convention
and its 1967 Protocol do not apply to Hong Kong.

The UNHCR-HK deals with refugee claims lodged in Hong Kong independently.
HKSARG does not participate in the process. On UNHCR-HK's advice that an
illegal immigrant or overstayer has lodged a refugee claim with the Office,
HKSARG will not remove or deport the person before the refugee clam is
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determined, unless the person chooses to return to his/her country of origin before
the determination of the claim. When arefugee claim is established, the
Government will arrange for the refugee's departure according to resettlement
arrangements made by UNHCR-HK.

Asregardstorture claims, HK SARG is responsible for conducting independent assessment of
clamslodged in Hong Kong. Torture claimants are not referred to UNHCR.

(d)

(€)

(f)

As explained above, the Director of Immigration will take into account UNHCR's
decision with regard to refugee claims when exercising his discretion. The Director
hasin no case ignored the recommendation of UNHCR.

HKSAR Government does not have any list of “safe third countries’ for removal at
present.

The numbers of torture claims and refugee claims lodged in Hong Kong from
January 2006 to June 2008 are as follows:

Year No. of torture No. of refugee claims
claims
2006 514 2481
2007 1583 1624
2008 (Jan-Jun) 1188 415

Between July 2006 and June 2008, 140 persons whose torture claims had been refused
were removed from Hong Kong. The number includes persons repatriated voluntarily or under
deportation/removal orders. No further breakdown of figuresis kept for these cases.

9

HKSAR Government has not sought any diplomatic assurance against torture.
Persons whose torture claims are established will not be removed to places where
there are substantial grounds for believing that they would be in danger of being
subjected to torture.

Article 4

Question 13. What legal or administrative measures does the HKSAR have in place
to ensure that the Convention’s prohibition against torture is not derogated from in
public emergency or state of exception? In this regard, please comment on article
18 of the Basic Law and what ‘relevant national laws' may be imposed in public
emergencies to override those of the HKSAR. How does section 2(1) of the
Emergency Regulations Ordinance (Cap 241) empowering the Chief Executive 'to
make any regulations whatsoever' comply with the non-derogability of torture?

Constitutional framework

58.  Article 56 of the Basic Law (BL 56) of the Hong Kong Special Administrative Region of
the Peopl€e' s Republic of China provides that the Chief Executive must consult the Executive
Council before making important policy decisions. An exception under BL 56 of the need to
consult the Executive Council is the adoption of measures in emergencies.
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59.  Section 2 (1) of the Emergency Regulations Ordinance (ERO) (Cap. 241) provides that
‘on any occasion which the Chief Executive in Council may consider to be an occasion of
emergency or public danger he may make any regulations whatsoever which he may consider
desirable in the public interest’.

Constitutional guarantees

60.  Chapter Il of the Basic Law sets out the fundamental rights and duties of Hong Kong
residents. Within this chapter, Article 39 of the Basic Law (BL 39) stipulates, inter aia, that the
provisions of the International Covenant on Civil and Political Rights (ICCPR) as applied to
Hong Kong shall remain in force and shall be implemented through the laws of the Hong Kong
Special Administrative Region.

61. Theprovisions of the ICCPR as applied to Hong Kong are implemented by the Hong
Kong Bill of Rights Ordinance, (BORO) (Cap. 383) and entrenched in our Basic Law by BL 39.

62. Article4 (1) of the ICCPR acknowledges the need, under strict conditions, for states to
take measures during emergencies, which may derogate from their obligations under the ICCPR.
However, Article 4 (2) of the ICCPR states that any measures taken at atime of public
emergency may not derogate from Articles 6, 7, 8 (paragraphs 1 and 2), 11, 15, 16 and 18.

63.  Article 7 of the ICCPR provides that no one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment.

64. In Hong Kong, enactment and implementation of emergency legislation in time of public
emergency are subject to section 5 of the BORO, which implements article 4 (2) of the ICCPR.
In particular, section 5(2)(c) of the Ordinance provides that no measures shall be taken that
derogates from articles 2, 3, 4(1) and (2), 7, 12, 13 and 15 of the Hong Kong Bill of Rights,
which implement articles 6, 7, 8, paragraphs 1 and 2, 11, 15, 16 and 18 of the ICCPR
respectively.

65.  Thismeans that, should it be necessary for the Chief Executive to make emergency
regulations under the ERO, he may not derogate from article 7 and must comply with the Basic
Law, BORO and, by extension, the ICCPR as applicable to the HK SAR.

Question 14. Please provide updated detailed information since the last periodic
report on any specific complaint of torture or cruel, inhuman or degrading
treatment or punishment or similar offences committed by members of the police
forces and other public officials, specifying the number of investigations resulting
from these complaints, their status, the authorities before which they are pending
and their outcome.

66. From January 2005 to May 2008, the Complaints Against Police Office (CAPO) has not
received any complaint of torture, as defined under the Crimes (Torture) Ordinance (Cap. 427) 1,
alleged to have been inflicted by members of the Police Force.

1 Under section 3(1) of Cap. 427, a public officia or person acting in an official capacity, whatever his nationality
or citizenship, commits the offence of torture if in Hong Kong or elsewhere he intentionally inflicts severe pain or
suffering on another in the performance or purported performance of his official duties.
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67. During the same period, CAPO received atota of 1 695 complaint casesinvolving
allegations of assault 2. Asat 31 July 2008, there were 342 cases which were still under
investigation by CAPO or the investigation reports of which were under examination by the
Independent Police Complaints Council (IPCC). The investigation reports of the remaining

1 353 complaint cases were endorsed by the IPCC. The allegations of assault in respect of 1 173
complaint cases with investigation result endorsed were classified as “withdrawn” 3/ “not
pursuable” 4, 103 as “false” 5, 71 as “ unsubstantiated”, and four as “no fault” 6. Two complaint
cases involving allegations of assault were curtailed 7.

68.  Complaintsinvolving allegations of improper/unnecessary removal of clothing during
searches conducted by police officers may be considered by some complainants as related to
“degrading” treatment. During the period from January 2005 to May 2008, CAPO received 45
such complaintss. Asat 31 July 2008, 19 cases were still under investigation by CAPO or were
still being examined by the IPCC. Asregards the 26 investigation reports already endorsed by
the IPCC, the allegations of improper/unnecessary removal of clothing in 14 complaint cases
were classified as “withdrawn”/“ not pursuable’, seven as “unsubstantiated” and one as “no fault”.
Four complaint cases involving allegations of improper/unnecessary removal of clothing during
searches conducted by police officers were resolved by “informal resolution”.

Question. 15. Please provide information, disaggregated by sex, age and nationality
of victims, on the number of investigations, convictions and sanctions that have been
applied in the years since the last periodic report in cases of human trafficking and
commercial sexual exploitation. In this respect, please also provide information on
the measures taken to prevent and combat trafficking in children, especially for the
purpose of sexual exploitation.

69. Hong Kong is not a point of origin, transit or destination for internationally trafficked
men, women, or children. Over the years, cases of trafficking recorded are rare. There was only
one suspected trafficking casein 2007 9. In the case, two Filipinawere arrested for trafficking

May involve more than one allegation and may cover allegation(s) other than assault.

A complaint is classified as “withdrawn” where the complainant does not wish to pursue the complaint made.

A complaint is classified as “not pursuable’ where the identity of the officer(s) being complained against cannot
be ascertained; or where there is insufficient information to proceed with the investigation; or when it has not
been possible to obtain the co-operation of the complainant to proceed with the investigation (e.g. when the
complainant declines to make a statement).

A complaint is classified as “false” where there is sufficient and reliable evidence to prove that the allegations are
untrue, be it a complaint with clear malicious intent or a complaint which is not based on genuine conviction or
sincere belief but with no element of malice.

A complaint is classified as “no fault” where the alegation is made because of a misinterpretation of the facts or
because of a misunderstanding or when there is sufficient reliable evidence showing that the actions of the officer
concerned were fair and reasonable in the circumstances, done in good faith and conformed with the legal
requirement for police officersto obey lawful orders.

A complaint is classified as “curtailed” where a complaint is registered with CAPO but is not to be investigated
further owing to specia circumstances (such as known mental condition of the complainant).

May involve more than one allegation and may cover allegation(s) other than improper / unnecessary removal of
clothing during searches.

® The Hong Kong Police Force has detected three cases in 2007 which involved persons being arrested
for the offence of “trafficking in persons to or from Hong Kong for the purpose of prostitution” under
section 129 of the Crimes Ordinance (Cap. 200 of HK Laws), in which trafficking means bringing
another person into, or taking another person out of, Hong Kong. But as evidence reveaed that those
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six fellow countrywomen into Hong Kong for the purpose of prostitution. Through close
cooperation between the Hong Kong Government and the Philippines Consulate and thorough
investigation by the Hong Kong Police, the two Filipina traffickers were successfully convicted
and were both sentenced to three-year imprisonment. Our experience shows that people came
voluntarily due to the comparative economic prosperity of Hong Kong in the region, rather than
being trafficked into HK by force, fraud or coercion.

70. Under the policy directive of Security Bureau, all law enforcement departmentsin Hong
Kong are taking concerted and coordinated efforts to halt human trafficking, including
trafficking of children:

@ The Immigration Department and the Customs and Excise Department continue
to identify suspect vessels used in sea-borne smuggling/trafficking operations and to intercept
vessels believed to be modified/adapted for use in transporting illegal immigrants;

(b) The Immigration Department exercises full vigilance at airport immigration
counters. Surveillance operations are conducted at the transit lounge, transfer area, docks and
departure gates to combat the increasing use of HKSAR as atransit avenue of migrants who
enter on legitimate travel documents that are then exchanged in transit locations for forged or
falsely acquired third country documents;

(© In addition to the stringent actions in ensuring the integrity of the land border and
sea boundary of the SAR on a day-to-day basis, the Hong Kong Police collect intelligence and
investigate suspect organisers and conduct joint investigations with other enforcement agencies
as and when appropriate;

(d) There are exchanges of intelligence between different law enforcement agencies,
with local consulates, and with foreign as well as Mainland authorities on activities of forgery
syndicates, trends and related matters; and

(e We adopt a tough prosecution policy against forged travel document users,
couriers and suppliers. The maximum penalty for arranging passage to HKSAR of unauthorized
entrants is a fine of $5,000,000 and imprisonment for 14 years.

71.  Thefollowing statistics relate to the numbers of counts and persons arrested in
connection with commercia sexual exploitation during the past three years.

Offences 2005 2006 2007

Control over person for the
purpose of unlawful sexual 5(5 16 (17) 11
act or prostitution
Causing prostitution of person 0(0) 0(0) 3(1)

Living on earnings of
prostitution

108 (77) 96 (64) 52 (52)

( ) denotes number of arrests

being trafficked in two of the cases for the purpose of prostitution are on their own volition without
any use of force, coercion or fraud, those two cases have not been counted as “trafficking cases’.
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Question 16. According to the information before the Committee, domestic violence
cases in HKSAR have risen in 2006-7 by as much as 50 per cent with a particular
large number of cases involving immigrants from the mainland. Please clarify how
such abuses, including but not limited to rape, marital rape, assaults and other acts
of domestic violence are criminalized in accordance with the requirements of the
Convention. Are the sentences commensurate with the gravity of the crimes?

Please provide data on cases of domestic violence and prosecutions, trials and
convictions thereof. What other measures are available to provide protection from
such abuses and assistance to persons affected?

72.  The Government is committed to preventing and tackling domestic violence and has
adopted a series of measures to combat domestic violence and strengthen services for victims of
domestic violence.

73.  ThePolice handle all domestic violence reports professionally and conduct thorough
investigations according to the circumstances of each report. Where there is evidence of an
offence, the Police will take firm and decisive actions to effect arrest and prosecution would
depend on sufficiency of evidence.

74.  Thecrimina legislative framework seeksto punish all acts of violence, irrespective of

the relationship between the abuser and the victim, and independent of where the acts of violence
occur. The Offences Against the Person Ordinance (Cap. 212), imposes criminal sanctions on,
inter alia, murder, manslaughter, attempts to murder, wounding or inflicting grievous bodily
harm, exposing child whereby life is endangered, ill-treatment or neglect by those in charge of
children or young persons, assault occasioning actual bodily harm and common assault; while
the Crimes Ordinance (Cap. 200) criminalises acts of intimidation, arson, destroying or

damaging property and sexual offences (including rape/marital rape, incest, indecent assault), etc.

75.  The sentences passed by the judges and magistrates are commensurate with the gravity of
the offence. Offenders convicted of rape, murder, manslaughter, arson or wounding with intent
to do grievous bodily harm are liable to a maximum penalty of imprisonment for life. Other less
serious offences such as assault, threat of violence or destroying or damaging property carry a
maximum penalty ranging from 3 to 10 years’ imprisonment.

76.  ThePolicereceived 1 811 and 2 505 crime-related domestic violence reports in 2006 and
2007 respectively, 1 408 (78 per cent) and 2 199 (88 per cent) cases were dealt with in 2006 and
2007 respectively by way of prosecutions or binding over order granted by the court under the
Magistrates Ordinance (Cap. 227).

77.  Since November 2006, a series of enhancement measures to strengthen the Police' s
response at the initial handling and subsequent investigation stage of a domestic violence report
have been implemented with aview to improving proficiency in scene handling, early
identification of risk factors, follow-up investigation, timely referral to social workers and after-
care service. In May 2008, the Police also implemented a new workflow for the management of
victims of serious domestic violence cases, with aview to strengthening the support and safety
assurance for the victims throughout the case enquiry and legal proceedings, and enhancing the
communication and collaboration with the Social Welfare Department (SWD) and non-
governmental organisations.
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78.  Toassist frontline officersin obtaining thorough background information for risk
assessments and initial investigation, the Police have secured funding to develop the Enhanced
Central Domestic Violence Database with enhanced functionality, accessibility and data storage
capacity. The Database is scheduled to come into operation in late 2008.

79. In addition, the Police will roll out a new Training Day Package on Handling of
Domestic Violence Cases between October and December 2008 to al frontline police officers.
The training package focuses on domestic violence dynamics, the psychology of the parties
involved, questioning techniques as well as new measures for handling such cases (e.g. on victim
management and procedures for handling cases involving violence among relatives) and relevant
legislation.

80.  Separately, SWD adopts a three-pronged approach, i.e. preventive measures, and
provision of supportive services and specialised services, to help victims of domestic violence
and prevent domestic violence. Over the past few years, the Government has devoted additional
resources to strengthen the support and specialised services for victims of domestic violence. In
2008-09, the total annual recurrent expenditure involved in services related to family and child
welfare amounts to HK$1.58 billion.

81. Therearecurrently 11 Family and Child Protective Services Units (FCPSUs) under SWD.
They are specialised units manned by experienced social workers that provide a coordinated
package of one-stop service and arrangement of various services for victims, their families and
batterersin domestic violence cases. They provide necessary support for the victims and
children to help them tide over the difficult period, lessen trauma associated with violence and
liveanew life. Social workers of FCPSUs perform the role of a case manager to coordinate a
wide range of services and assistance including crisis intervention, short-term accommodation at
refuge centres, Family Crisis and Support Centre or Multi-purpose Crisis Intervention and
Support Centre, counselling, clinical psychological services, medical treatment, housing
assistance, financia assistance, etc.

82. Thereareaso 61 Integrated Family Service Centres (IFSCs) set up across the territory
that provide awide range of preventive, supportive and therapeutic welfare services to families
inneed. A major focus of the IFSCsison early intervention. They pro-actively reach out to the
needy families to support them in developing mutual help networks in the community and
enhancing their resilience.

83. In handling domestic violence cases, the prime focusis to respond immediately to stop
the violence, ensure safety of the victims and their families and provide support, in particular to
thevictims. If the victims and children are considered to be of high-risk of further violence,
immediate action will be taken (subject to the victims' consent as appropriate) to arrange for
shelter, temporary accommodation or residential service for the victims and their children. In
case of need, social workers would also facilitate the victims to seek legal protection through
application of an injunction order under the Domestic Violence Ordinance (Cap. 189) or
initiating the application of a Care or Protection Order under the Protection of Children and
Juveniles Ordinance (Cap. 213) to protect the children. The Government introduced a Domestic
Violence (Amendment) Bill (the Bill) into the Legidlative Council (LegCo) in June 2007 to
expand the scope of protected persons considerably to cover also former spouse / cohabitants of
opposite sex, immediate and extended family members, enhance the protection for minors who
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are under the age of 18 and victims of domestic violence, and empower the court to require the
abusers to attend an anti-violence programme seeking to change the abusive attitude and
behaviour. The Bill was passed by the LegCo in June 2008 and came into operation on 1 August
2008.

84.  To ensure adequate support for victims and children who require immediate
accommodation away from their home, additional resources have been allocated to increase the
capacity of refuge centres for women and residential childcare services. Enhanced measures
have also been implemented with the Housing Department in assisting victims of domestic
violence with genuine and long-term housing need which cannot be resolved by their own means,
through splitting of tenancy, conditional tenancy and compassionate rehousing.

Article 5

Question 17. Please indicate whether HKSAR applied the principle of ‘aut dedere
aut judicare’ when the alleged offender of an act of torture committed abroad is
present in its territory. In this respect, please indicate whether HKSAR authorities
have ever prosecuted anyone present in HKSAR territory who has committed a
crime of torture outside HKSAR, irrespective of the definition or legal provisions
related to torture in that country.

85. Todate, the HKSAR has not received any requests for surrender of persons alleged to
have committed an offence of torture, so the principle of aut dedere aut judicare has not been put
into practice. Under section 3 of the Crimes (Torture) Ordinance, Hong Kong has jurisdiction
over persons acting in an official capacity who commits an act of torture, whether in Hong Kong
or elsawhere. Persons acting in an official capacity cover those acting in the official capacity of
aforeign government or aforeign public authority. The decision to prosecute an offence under
section 3 of the Ordinance rests with the Secretary for Justice. If surrender of a fugitive offender
who commits an act of torture outside Hong Kong is refused, prosecutions proceedings can be
initiated against him in Hong Kong.

86.  Thereare no casesin which the HK SAR Government has prosecuted for the offence of
torture an individual present in the territory of the HKSAR who has committed a crime of torture
outside Hong Kong.

Article 6,7, 8, and 9

Question 18. With reference to paragraph 79 and 80 of HKSAR’s report, please
update the Committee on any progress with respect to arrangements between the
Mainland and HKSAR for the transfer of fugitive offenders and/or sentenced
persons. Can HKSAR transfer to the Mainland a detainee who would risk receiving
the death penalty therein?

87.  According to Article 95 of the Basic Law, Hong Kong may, through consultations and in
accordance with law, maintain juridical relations with the judicial organs of other parts of the
country, and they may render assistance to each other. Over the years, the Government of the
HKSAR and the Mainland authorities have been exchanging views on specific arrangements and
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issues related to the transfer of sentenced persons. At present, both sides continue to exchange
views on the matter with aview to reaching an agreement at an early date.

88. Discussions on aformal surrender of fugitive offenders arrangement between the
Mainland and the HKSASR are ongoing. Given the complexity of the issues involved, both
sides would continue the discussionsin a careful manner, with a view to reaching an agreement.

89. Death penalty safeguard is one of the usual safeguards found in our agreements on
surrender of fugitive offenders. We have included the safeguard in the draft arrangement.
Discussions on the safeguard are ongoing.

Question 19. Please provide information on cases, if any, where HKSAR authorities
have rejected a request for extradition by another State for an individual suspected
of having committed a crime of torture, and thus have engaged its own prosecution
as a result.

90.  There have been no such cases where the HK SAR authorities rejected a request for
extradition by another State for an individual suspected of having committed a crime of torture
and thus have engaged its own prosecution as a result.

Article 20

Question 20. Please provide more detailed information on the instruction and
training provided for law enforcement officials and other public officials with
respect to human rights and specifically the treatment of detainees and the
measures for the prevention of torture and cruel, inhuman or degrading treatment
or punishment. Please also provide information on training in areas such as non-
coercive investigatory techniques. What monitoring and evaluation is used to assess
the impact of these programmes, if any?

Hong Kong Police Force

91.  TheForce emphasizes respect for the rights of members of the public and has included
this as one of the eight core values of the Police Force, as reflected in the Force' s Vision,
Statement of Common Purpose and Values promulgated in 1996.

92.  All recruits to the Force, including both recruit constables and probationary inspectors,
receive training on this and other related topics, e.g. human rights, ethnic minority groups and
police accountability, etc, as part of their foundation training. In-service officers also attend
regular training sessions on similar topics under their continuation training programmes.

93.  Animportant message conveyed to Force members during training is that police officers
should respect the rights and freedoms of all members of the public — including the victim, the
suspect and the witness — when interacting with them. Thus, non-coercive investigatory
techniques should be adopted, and no police action should involve torture, or inhuman or
degrading treatment to any member of the public.

94.  TheForce straining programmes also emphasize that all police officers should treat all
members of the public equally, regardless of their ethnicity, nationality, culture, religion and
gender.
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95.  The effectiveness of the training is gauged through different means such as a quality
assurance mechanism for training courses for police officers, evaluation of course contents, and
assessments on the officers on the taught subjects.

96.  We should emphasize that training is but one element to ensure that police officers pay
due regard to human rights in performing their duties. The Police have drawn up internal
guidelines and put in place an internal accountability system to ensure that police officers are
held accountable for their judgement and actions. Officers may be subject to disciplinary action
if they fail to comply with Force orders or guidelines on this subject. Officersin breach of
relevant legislation may be subject to criminal investigation.

Immigration Department

97.  The powers of an immigration officer to arrest and detain are prescribed under the
Immigration Ordinance (Cap. 115) and Immigration Service Ordinance (Cap. 331). The
treatment of detainees by the immigration officers adheres to the Immigration Service
(Treatment of Detained Persons) Order. Relevant internal instructions, guidelines and standing
orders are aso in place to ensure treatment of suspects and detainees isin compliance with the
statutory requirements. Immigration officers receive induction and in-service training in relation
to the Hong Kong Bill of Rights Ordinance, the Crimes (Torture) Ordinance, the "Rules and
Directions for the Questioning of Suspects and the Taking of Statements’ and the anti-
discrimination legislation. Immigration officers are trained to handle al detainees with due
respect to the relevant human rights and not to use any coercive means in their investigation.
Any statement obtained by an immigration officer that are not made voluntarily, including a
statement that has been obtained coercively, isinadmissible in crimina proceedings. In addition,
a statement or confession under caution may also be subject to avideo or audio recording
provided that the suspect agrees. The Immigration Department appoints " Custody Officers' to
ensure that detainees are treated properly and impartially, as well as"Review Officers' to
regularly review the need for further detention of a particular detainee. Detainees who consider
that they have received improper treatment by immigration officers may lodge complaints
through various channels (e.g. complain to the visiting Justices of Peace, the Ombudsman and
the Chief Executive). The relevant authorities will investigate into the complaints and take
actions as appropriate.

Correctional Services Department

98.  All correctional staff in Correctional Services Department have been made aware that
tortureis acriminal offence. They are familiar with the relevant legislation/guidelines, including
the Crimes (Torture) Ordinance (Cap. 427), the Hong Kong Bill of Rights Ordinance (Cap. 383),
the Prison Rules (Cap. 234A) and the United Nations Standard Minimum Rules for the
Treatment of Prisoners, which are covered by their induction and in-service training.

Customs and Excise Department

99. The Customs and Excise Department has issued instructions in the form of internal orders,
guidelines, circulars, work manuals and codes of practice for compliance on the proper exercise
of their powers and treatment of detainees or arrested persons. Non-compliance with these
instructions may lead to disciplinary actions or even crimina prosecutions.
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100. The Customs and Excise Department provides different types of training to officers at
different stages of their career, covering areas on, among others, the Hong Kong Bill of Rights
Ordinance, Rules and Directions for Questioning Suspects, Rights of Detainees, Persona Search,
Use of Force Principles, Control of Suspects, Skills on Investigation, etc.

Question 21. Please indicate whether there are programs to train medical and
health personnel to detect signs of torture and whether they are prepared to assist in
the rehabilitation of victims. Is there any training to develop more gender sensitive
treatment both in legal and medical institutions?

Training for medical and health personnel

101. The Social Welfare Department (SWD) arranges different training programmes for social
workers and related professionals, including medical and para-medical professionals, teachers,
child care personnel and the Police on handling domestic violence cases. From time to time, the
SWD also publishes and updates relevant procedural guidelines for professionalsin the relevant
field to strengthen multi-disciplinary collaboration in handling child abuse, battered spouse, elder
abuse and sexual violence cases.

Gender related training for civil servants

102. Gender related training is also provided to civil servants of various grades and ranks to
raise their awareness of gender issues, and facilitate their taking into consideration gender
perspectivesin their work. So far, over 2,700 civil servants, including officers from SWD,
Department of Heath, Auxiliary Medical Services, Department of Justice, and staff of various
bureaux and departments, have attended such training courses.

103. Programmesto train medical and health personnel to detect signs of torture and assist in
the rehabilitation of victims; training to develop more gender sensitive treatment in medical
institutions

104. Currently, there are no specia programmes for training medical doctors to detect signs of
torture or specia training on the development of gender sensitive treatment in the public
hospitals. However, in the mainstream specialist training programmes which are intended to
train up specialist doctors (including emergency physicians, psychiatrists, paediatricians,
obstetricians and gynaecol ogists and geriatricians) more commonly involved in this group of
victims, there has been an increasing emphasis on the generic contents aimed to heighten the
awareness of doctorsin detection, treatment and rehabilitation related to victims suffering from
various kinds of catastrophes and trauma.

105. Asfor nursing personnel, the Institute for Advanced Nursing Studies conducts regular
training courses on management of family violence, care of victim of rape, assessment of sexual
assault victim and elder abuse to train nursing personnel the skills to manage torture victims.
The Institute has al so launched a training programme on Family Violence in the e-Learning
Centre for interested health personnd.
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Question 22. Please elaborate on what kind of training is provided to officials
dealing with the expulsion, return or extradition of foreign nationals.

106. Immigration officers are provided with training on counselling skill and resistance
control in handling escort duties pertaining to removal or deportation. In all cases, immigration
officers rely primarily on patience, counselling skills and verbal persuasion to secure the
cooperation of the personsin effecting remova or deportation. Even in justifiable circumstances
where a use of force isinevitable, immigration officers would only use minimum necessary force
(e.g.by using "Humane Restraint Wrap").

Article 11

Question 23. Please provide updated information on the number of persons and the
occupancy rate of the places of deprivation of liberty in the criminal justice system.
Could you please also elaborate on the reasons why HKSAR has an unusually high
proportion of its female population deprived of their liberty?

107. The pena population and the occupancy rate of the correctional institutionsin Hong
Kong from 2005 to 2007 are set out in the table below:

Pena Population and Occupancy Rate
from 2005 to 2007 (as at the end of the year)

2005 2006 2007
Penal Population 11 311 11 364 10 946
Occupancy Rate 102.3% 98.5% 98.9%

108. Thetable below shows the number of admission of sentenced persons from 2005 to 2007:

Admission of Sentenced Persons from 2005 to 2007

Mae Female Total
2005 15 384 (60.3%) 10 139 (39.7%) 25523
2006 14 081 (63.3%) 8 147 (36.7%) 22 228
2007 12 924 (68.5%) 5950 (31.5%) 18 874

109. The number of female sentenced persons and its proportion to the total number of

sentenced persons have been decreasing in recent years. Mainland prisoners account for a
significant percentage (about 50 per cent) of the female penal population in Hong Kong. The
imprisonment rate of the local female population in Hong Kong is not unusually high.

Question 24. Please inform the Committee on measures taken to protect and
guarantee the rights of vulnerable persons deprived of their liberty, and notably
women, migrants, persons suffering from mental illness and children. Please also
inform the Committee on measures taken to ensure that deprivation of liberty for
persons under 18 years old is always used as a last resort. What measures
alternative to detention are used or planned?
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Measures to protect the rights of vulnerable persons

110. Therights of vulnerable persons are protected by different pieces of legislation in Hong
Kong. For example, the Juvenile Offenders Ordinance (Cap. 226) stipulates that young persons
should be separated from adults while in custody. The relevant sections of the Ordinance are set
out below :

Section 11(3) - “A young person sentenced to imprisonment shall not be allowed to
associate with adult prisoners’; and

Section 6 (1) -“No child or young person while- (a) detained in a police station; (b) being
conveyed to or from any criminal court; or (c) waiting before or after attendance in any criminal
court, shall be permitted to associate with an adult (not being arelative) who is charged with any
offence other than an offence with which the child or young person isjointly charged”.

111. Currently, young prisoners aged below 21 who are detained in Correctional Services
Department (CSD)’ s institutions are separated from prisoners aged 21 and above.

112.  In accordance with the Prison Rules (Cap. 234A), the facilities for detaining female must
be separated from those for male. Besides, only staff of the same gender may discharge
“intimate” duties such as body search and supervision of bath.

113. CSD hasissued guidelinesto its staff members on the treatment of inmates with physical
and mental illness. For instance, such inmates may be placed on Medical Officers’ observation
list for intensified care, specia cellular accommodation may be provided for the physically
handicapped, and psychological services would be arranged for those with such needs.

114. Personsunder CSD’s custody are informed of their rights and the channels for making
complaints upon their admission to CSD’ sinstitutions. Apart from the complaint channel within
the penal system, various outside channels of complaint are available to prisonersin Hong Kong.
These include the lodging of complaints with Legislative Council Members, the Ombudsman,
the Independent Commission Against Corruption, etc.

Sentencing options for young offenders

115. Theexisting legislation ensures that due consideration is given to non-custodial options
in the case of young offenders. The relevant legislation is as follows:

Section 109A(1) of the Criminal Procedure Ordinance (Cap. 221) which stipulates that
“no court shall sentence a person of or over 16 and under 21 years of age to imprisonment unless
the court is of opinion that no other method of dealing with such person is appropriate”. Section
109A(1A) provides that “This section shall not apply to a person who has been convicted of any
offence which is declared to be an excepted offence by the Third Schedule.”; and Section 11(2)
of Juvenile Offenders Ordinance (Cap. 226) which states that “No young person shall be
sentenced to imprisonment if he can be suitably dealt with in any other way”.

116. Apart from sentencing to correctional institutions for detention, young offenders may be
dealt with under the Police Superintendent Discretionary Scheme, put on probation, given a
suspended sentence or a Community Service Order.
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117. For measures taken to protect and guarantee the rights of persons suffering from mental
illness who are deprived of their liberty, please refer to the answer in question 25.

Question 25. With respect to mental illness and to paragraph 89 of the HKSAR’s
report, please elaborate on the administration of electro-convulsive therapy (ECT)
to patients with severe depressive illness. In particular, please provide statistical
data, similar to those contained in paragraph 179 of the HKSAR'’s previous report
(CATIC/39/Add.2), on the pattern of application of ECT in the reporting period.
Please also elaborate on the rights of persons placed under involuntary treatment in
psychiatric hospitals.

118. Electro-convulsive therapy (ECT) isonly performed for patient’ s benefit in public
hospitals, according to international evidence-based guideline as a therapeutic intervention. The
pattern of application of ECT in the past 3 years has been as follows:

2005-2006 | 2006-2007 | 2007-2008
No. of patientsreceiving 103 126 87
ECT
No. of ECT Treatments 815 775 498
Average No. of ECT 7.91 6.15 572
Treatments per patient

119. The Mental Health Ordinance (Cap. 136) protects the rights of detained patients. It also
prescribes the criteriafor compulsory detention. Even when these very stringent criteria are met,
the power to detain is not invoked except in cases where all other means having been fully
considered, detention in hospital is considered the most appropriate means of providing the care
and treatment that a patient needs. The criteriafor the compul sory admission of personsto
mental hospital are asfollows:

- They must be suffering from a mental disorder as defined by the Ordinance;

- The mental disorder must be of a nature or degree which makes admission to
mental hospital appropriate;

- Medical treatment must be necessary for the patients' own health or safety or for
the protection of other persons; and

- The treatment cannot be provided in some other way, such as on an out-patient
basis.

120. Under the Mental Health Ordinance, a medical assessment is mandatory before a patient
is detained in amental hospital for observation. Prior to the making of an order, patients have
the right to be heard by ajudge or magistrate, if they so wish.

121.  Section 45 of the Mental Health Ordinance provides for the compulsory detention of
mentally disordered persons concerned in criminal proceedings. That is, if on the basis of
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medical testimony the court is satisfied that a convicted offender is suffering from mental
disorder, it may order that person’s admission to, and detention in, a mental hospital for
psychiatric treatment if that is the most suitable method of disposing of the case.

122. Patients and their relatives may apply to the Mental Health Review Tribunal, an
independent statutory body, for review of their detention and treatment. If the review finds that
the detention and treatment should continue, they may apply again after 12 months or earlier
with the leave of the Tribunal. The Ordinance also provides that if neither the patients nor their
relatives apply for review their cases will periodically be referred to the Tribunal. The Tribunal
has the power to direct that a patient be discharged. Persons applying to the Tribunal may apply
for legal aid. Patients may be represented before the Tribunal by anyone they wish, except by
other mental patients.

123  Therights of detained patients are well protected and respected under the Mental Health
Ordinance. Specifically:

€) All detained patients must be given an explanation of their rights under the
Mental Health Ordinance. The matters covered must include the procedures for securing their
discharge, the conduct of their treatment, how they can make a complaint and their rightsin
relation to Mental Health Review Tribunals;

(b) A relative of every detained patient should be kept fully advised of the patient’s
rights, unless the patient objects;

(© Like al other persons, detained patients are entitled, at their own expense, to seek
legal advice or a second medical opinion;

(d) The Mental Health Regulations prevent arbitrary interference in the privacy and
freedom of patientsin mental hospitals. They prescribe clear conditions under which a medical
superintendent may impose restrictions on the communication (such as letters and parcels)
between patients and persons outside. Superintendents must inform the patients and the persons
with whom they are in communication of a decision to impose such restrictions.

Question 26. Please clarify whether there are precise procedural rules or guidelines
regarding the body or cavity search of arrested persons and what consent rules and
other protective measures apply. According to information before the Committee,
there are routine compulsory rectal searches of prisoners under Rule 9 of the Prison
Rules. Please comment on whether the HKSAR government plans to use alternative
means of inspecting prisoners, as reportedly pledged by authorities in 2005.

Hong Kong Police Force

124.  Police officers must comply with the provisionsin the International Covenant on Civil
and Political Rights, the Basic Law and the Hong Kong Bill of Rights Ordinance when carrying
out searches of persons. Given a search may be perceived as an invasion of a person’s dignity,
privacy and constitutionally entrenched human rights, the scope of any search to be carried out
must be determined on an individual case-by-case basis according to the prevailing
circumstances.
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125. Body searches on arrested persons upon arrest are conducted under the legidlative power
granted to the police officers under section 50(6) of the Police Force Ordinance (Cap. 232),
which provides that “(where) any person is apprehended by a police officer it shall be lawful for
such officer to search for and take possession of any newspaper, book or other document or any
portion or extract therefrom and any other article or chattel which may be found on his person or
in or about the place at which he has been apprehended and which the said officer may
reasonably suspect to be of value (whether by itself or together with anything else) to the
investigation of any offence that the person has committed or is reasonably suspected of having
committed”.

126. Also, in common law, the Police have a duty to take all reasonable measures to ensure
that detainees do not escape or assist others to do so, do not injure themselves or others, do not
destroy or dispose of evidence and do not commit further crime. For this purpose, the
Commissioner of Police has determined that a search will be conducted on all personsto be
detained in police custody. The scope of such searchesisto be decided by the Duty Officer of
the police station concerned.

127. Therules and procedures governing the body searches of arrested persons as well as
detainees are set out in the Police General Order and other internal procedural documentsin the
Police Force, are reviewed from time to time and enhanced as appropriate. Following areview
conducted by the Police earlier this year, the search arrangements have been further improved,
including : the searching officer should explain to the person to be searched the reason(s) for and
the scope of the search before conducting a search; the details of the search (including the
reasons for and the scope of the search) should be properly recorded; and a clear delineation isto
be made between searches of different degree of intrusiveness—i.e. “non-removal of clothing”,
“removal of clothing” and “removal of underwear”, and the officer authorising the search should
be prepared to justify his decision on the scope of a search. Moreover, a search involving bodily
contact should only be carried out by an officer of the same sex as the individual to be searched.
In the case of search of an arrestee, a search involving removal of underwear should only be
carried out in the privacy of a police station (or other locations offering equal privacy) with the
prior approval of an officer of or above the rank of Sergeant. These arrangements provide
appropriate safeguards to prevent arbitrary searches and to ensure that the officers handling the
search respect the rights and dignities of the individual s concerned.

128. The procedure for “cavity” search is specifically provided for under the Dangerous Drugs
Ordinance (Cap. 134). Such searches can only be performed by medical practitioners or nurses
upon the request of a police officer of or above the rank of Inspector (or a member of the
Customs and Excise Service of or above the rank of Inspector).

Correctional Services Department (CSD)

Guidelines on conducting body search

129. The search procedures adopted by CSD are based on the relevant rulesin the Prison
Rules (Cap. 234A). For example:

Rule 9(2) —“ The searching of a prisoner shall be conducted with due regard to decency
and self-respect, and in as seemly a manner as is consistent with the necessity of discovering any
concealed articles’;
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Rule 9(3) —“No prisoner shall be stripped and searched in the sight of another prisoner
unless asenior officer considersit necessary in the interests of the security of a prison or the
safety of any person”; and

Rule 10 —“No prisoner shall be searched other than by an officer of the same sex”.

130. CSD isprudent in the conduct of searches. All correctional staff of CSD have received
training in searching, which covers, among other things, the relevant rules and theory and
practical exercises.

Alternative to rectal search

131. CSD does not have any plan to substitute the existing means of rectal searches with other
devices at this stage. The Department has studied the feasibility of using X-ray devices for recta
searches, but found that such devices could not detect small quantities of drugs concealed in the

body.

Customs and Excise Department

132. The Customs and Excise Department has precise procedural rules/guidelines regarding
search on body cavity. Officers are specifically prohibited from examining the body cavity of a
suspect. Even if thereis reasonable suspicion that narcotics are concealed inside a suspect's
body cavity, there are strict and objective prerequisites to be met before the suspect may be
referred to a government hospital for abody cavity check. The decision on such body cavity
check has to be made by an officer at the rank of Senior Inspector or above.

Question 27. Please comment on the information received by the Committee that
sex workers have often complained in the last years about the treatment received
during both undercover operations and in investigations and interrogations,
including allegations of unnecessary and intrusive strip searches and the reported
receiving of free sexual services by the police through abuse of their position. Has
there been any investigation into these allegations and any measures taken to ensure
that these persons are protected in accordance with the Convention, and those
responsible for any abuses held accountable?

133. Police anti-vice operations are targeted at persons controlling sex workers and those
operating vice establishments. In the process, it is necessary for the Police to demonstrate that
sexual services are being offered, payment for those services has been made and the relevant
person(s) are controlling other person(s) for the purpose of prostitution, etc. Thereisan
operational need for the Police to conduct covert operations in order to collect the necessary
evidence for charging vice-operators. The Police have drawn up stringent regulatory measures
and guidelines for such operations to prevent abuse.

134. Theaim of undercover anti-vice operations is confined to gathering evidence of the offer
or solicitation of sexual services, and the extent of bodily contact involved islimited to what is
necessary to achieve the purpose of the operation. The Police have put in place a number of
safeguards to prevent abuse. Police officersinvolving in covert operations are carefully selected
having regard to their psychological condition, integrity, etc. to ensure that they are suitable for
the tasks. All officers taking enforcement actions are required to strictly comply with the
Police’ sinternal guidelines governing anti-vice operations. In addition, supervisors of the
operations have to brief the undercover officers before the commencement of each operation.
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After the conclusion of each operation, officers acting as agents must report to the handling
officers on the details of the operations. All relevant information has to be faithfully recorded
and is admitted as evidence in court, if prosecutions are instituted.

135.  For more effective control of the conduct of frontline officers engaging in anti-vice
operations, the Police reviewed and revised their internal guidelines governing anti-vice
operations in late 2007. Under the revised guidelines, officers at the rank of Deputy District
Commander or Senior Superintendent are designated a more active role in supervising such
undercover operations, with more vigorous control over the scope and extent of the evidence to
be gathered (including the extent of body contact with sex workers). Moreover, the revised
guidelines reinforce the key principle that in the process of gathering evidence, police officers
undertaking undercover operations are not allowed to receive oral sex or sexua intercourse
service offered by sex workers.

136. Regarding the handling of body searches, the Police have in place appropriate orders for
compliance by police officers. Specifically, the Police have reviewed the arrangements for the
handling of searchesin 2008 and the new arrangements took effect on 1 July 2008. For details
of the new arrangements, please refer to our response to question 26 above.

137. ThePolice maintain a dialogue with the sex workers' associations to discuss the latter’s
concerns. Representatives of the Police meet with the sex workers' associations from time to
time. During these meetings, the Police have urged the sex workers to provide detailed
information on aleged misconduct of police officers so that necessary investigations could be
carried out.

138. Any person aggrieved by Police action, including anti-vice operations and body searches,
may lodge complaints. All reportable complaints are subject to the rigorous checks and balances
under the two-tier police complaints system, which has been codified under the Independent
Police Complaints Council Ordinance. (Pleaserefer to our response to question 29 below for
details.) All complaints against members of the Police Force, irrespective of the identity and
background of the complainants, are taken seriously and the identity of the complainantsis kept
confidential. 1f acomplaint caseis established, the Police will take appropriate follow-up action
having regard to the circumstances surrounding the specific case. Where criminal offences are
involved, the Police will seek the advice of the Department of Justice on whether prosecution
should be instituted. Where misconduct or non-compliance of internal police proceduresis
involved, disciplinary proceedings may be instituted against the officer concerned.

139. During January 2007 (when the Police started to keep such statistics) to May 2008, 34
complaints were received from sex workers or referred from sex workers' associations. For
those cases with investigation completed and investigation report endorsed by the Independent
Police Complaints Council, none of them was substantiated.

Articles 12 and 13

Question 28. Is there a special central register to keep an overview over complaints
and investigations with respect to allegations of torture and other cruel, inhuman or
degrading treatment?

140. Hong Kong has well-established mechanisms to ensure proper investigation and follow
up of all complaints against public officials. Asreported under article 2 in HKSAR'sinitial and
second reports, instances of alleged use of torture are rare in Hong Kong. We consider that our
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systematic safeguards and preventive measures are effective, and there is no need for a special
central register of complaints/allegations relating to torture.

Question 29. With reference to paragraph 106 of the HKSAR’s report, please
describe any development with respect to the conversion of the Independent Police
Complaints Council (IPCC) into a statutory body. Also with respect to
investigations of allegations of police misconduct, including excessive use of force
and abuse of power, please further elaborate on the two-tier system provided by the
Complaints Against Police Office (CAPO) and the Independent Police Complaints
Council (IPCC). In particular, please clarify:

(@) What are the criteria for classifying a complaint of torture as
unsubstantiated and how many claims (of torture or other ill-treatment, including
police abuse) were considered substantiated?

(b)  What kind of powers the IPCC has with respect to the findings of the
CAPO;

(©) What kind of follow-up is given to findings of police misconduct by
the CAPO and the IPCC;

(d)  Whether there is any other body, outside the police, where complaints

about allegation of police misconduct can be filled. If so, please provide information
as to its composition, mandate and activities.

141. Under the existing two-tier police complaints system, the Complaints Against Police
Office (CAPO) of the Police is responsible for handling and investigating complaints lodged by
members of the public against members of the police force. CAPO operates independently from
other Police formations to ensure itsimpartiality in handling the complaints.

142. The Independent Police Complaints Council (IPCC) is an independent civilian oversight
body specifically appointed to monitor and review CAPO’s handling and investigations of
reportable complaints 10. Members of the IPCC are drawn from a wide spectrum of the
community. Their ability, expertise and commitment to public service are tapped to ensure that
the complaints are dealt with fairly and impartially.

143. There are effective checks and balances to ensure that all complaints are handled
thoroughly, fairly and impartially. CAPO submitsalist of reportable complaints and alist of
non-reportable complaints 11 to the IPCC periodically. A list of non-reportable complaints

19 General ly, acomplaint is categorized as a reportable complaint if it —

(@) relatesto—
0] the conduct of a member of the police force while on duty or in the execution or purported
execution of his duties;
(i) the conduct of a member of the police force who identified himself as such a member while off
duty; or

(iii) any practice or procedure adopted by the police force;
(b) isnot vexatious or frivolous and is made in good faith;
(c) is made by or on behalf of a complainant directly affected by the police conduct or is made by an
authorized representative of such a complainant; and
(d) isnot anonymous.

™ Non-reportable complaints include complaints against a member of the police force who is off-duty and who has
not identified himself as a member of the police force; complaints which are vexatious or frivolous or not madein
good faith; complaints which are lodged by someone who is not directly affected party; anonymous complaints.
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includes a brief description of all non-reportable complaints in the reporting period and the
reasons for categorizing the complaints as non-reportable complaints. The IPCC may require the
Police to provide explanations to support categorizing a complaint as a non-reportable complaint
and it may advise the Police of its opinion of whether a complaint should be categorized as a
non-reportable complaint. The Police will have regard to such opinion and reconsider the
categorization of the complaint. Complaintswhich are neither reportable complaints nor non-
reportable complaints will be dealt with in accordance with other existing established complaint
systems (please refer to the examples set out in the answer to specific question (d) below).

144.  Asfor reportable complaints, CAPO prepares a detailed investigation report on each of
these cases for submission to the IPCC. The IPCC rigorously examines the reports. Where
IPCC members have doubts about a particular investigation, they may invite the complainants,
complainees and witnesses to interviews. The IPCC can also ask CAPO to submit for its
reference documents or information relevant to a reportable complaint. In discharging their
oversight responsibility, IPCC members may observe Police investigations into reportable
complaints in person, on either a surprise or scheduled basis. If the IPCC is not satisfied with the
result of a CAPO investigation, it can ask CAPO to clarify any doubts or reinvestigate the
complaint. It may aso bring the case to the personal attention of the Chief Executive, together
with recommendations as to its disposition. The IPCC, thus, has effective means to ensure that
the investigations of all reportable complaints are conducted thoroughly and impartially.

145. TheIPCC aso monitors Police investigations into reportable complaints directly through
the Observers Scheme, under which IPCC members and awide pool of lay observers can
undertake scheduled or surprise observations of the interviews and collection of evidence
conducted by the Police during investigations. 1|PCC members and observers will report to the
IPCC their comments on whether an interview or collection of evidence has been conducted in a
fair and impartial manner as well as any irregularities detected.

146. The Independent Police Complaints Council Ordinance was enacted on 12 July 2008,
codifying the existing police complaints system and turning the IPCC into a statutory body. The
Ordinance clearly sets out the IPCC’ s functions, powers and operation in the police complaints
system, therefore enhancing the transparency of and the community’ s confidence in the system.

147. Themain functions of the IPCC as provided for under the Ordinance include the
following:

€) To observe, monitor and review the handling and investigation of reportable
complaints by the Police and to make recommendations in respect of the handling or
investigation of such complaints;

(b) To monitor actions taken or to be taken in respect of a member of the police force
by the Commissioner of Police in connection with any reportable complaint and to provide its
opinion on such actions;

(© To identify any faults or deficiencies in the practices or procedures adopted by the
Police that have led to or might lead to reportable complaints and to make recommendations in
thisregard;

(d) To review anything submitted to it by the Police pursuant to the Ordinance;
(e To promote public awareness of the role of the IPCC; and
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()] To do al such things that are reasonably necessary for, or incidental or conducive
to, the performance of its functions under the Ordinance.

148. The Ordinance provides the IPCC with awide range of powers for discharging its
functions, including :

@ To require the Police to provide information or materials relating to reportable
complaints and clarify the facts, discrepancies or findings,

(b) To require the Police to investigate or re-investigate reportable complaints;

(© To interview persons for the purpose of considering the Police' s investigation
reports on reportable complaints;

(d) To require the Police to provide explanations in relation to any actions taken or to
be taken in respect of a member of the police force in connection with reportable complaints;

(e To require the Police to compile and submit to the IPCC statistics of the types of
conduct of members of the police force that has led to reportable complaints;

()] To require the Police to submit to the IPCC reports on any actions taken or to be
taken by the Police in respect of the IPCC’ s recommendations; and

(9) To require the Police to consult the IPCC on any proposed new or significant
amendments to police orders or manuals relating to the handling or investigation of reportable
complaints.

149. IPCC members and observers are also empowered to attend any interview conducted by
the Police in respect of a reportable complaint and observe the collection of evidence by the
Police in the investigation of areportable complaint at any time and without prior appointment.
In addition, the statutory IPCC will be able to employ its own staff to assist it in discharging its
functions of monitoring the Police' s handling and investigation of reportable complaints.

150. Following the enactment of the IPCC Ordinance, the IPCC is working on the necessary
transitional arrangements with a view to commencing operation as a statutory body at the earliest
opportunity.

151. Onthe specific issues raised under this question, our responseis as follows:

@ Generally, acomplaint against a member of the police force would be
substantiated if there was sufficient reliable evidence to support the alegation. As reported
under question 14 above, for the period between January 2005 to May 2008, CAPO did not
receive any complaints of torture, as defined under the Crimes (Torture) Ordinance, which were
alleged to have been inflicted by members of the Force. Of the complaint cases involving
allegations of assault received by CAPO during the period where the investigation reports were
endorsed by IPCC, none of the allegations of assault was found substantiated,;

(b) With regard to the findings of CAPO, please refer to the information given above
on the police complaint system and the powers of the IPCC, now reflected in the IPCC
Ordinance;
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(© Breaches of discipline by police officers that were identified in complaint
investigations would be dealt with by way of disciplinary actions by the Commissioner of Police
in accordance with established procedures. |PCC would monitor the actions taken or to be taken
in respect of any member of the Police Force by the Commissioner of the Police in connection
with areportable complaint and may provide its opinions on such actions. Where criminal
offence isinvolved, the officer concerned could also be subject to criminal proceedings;

(d) Members of the public can file their complaints against members of the Police
Force through various channels. After referral to CAPO, areportable complaint will be properly
and thoroughly handled by CAPO and will be subject to the rigorous checks and balances
provided for under the two-tier police complaints system. For cases that do not fall under the
category of reportable complaints, CAPO will look into the facts of the case and refer it to the
relevant police formation or other appropriate authorities for necessary follow-up action. For
example, complaints which arise from the issue of atraffic summons or afixed penalty ticket
and relate solely to the validity of the summons/notice will be investigated by the police
formation where the summons/notice is originated. The case will be reviewed by the Police
Central Traffic Prosecutions Division and any aggrieved party may take the case to the
magistrate. The Equal Opportunities Commission, the Privacy Commissioner for Personal Data
and the Commissioner on Interception of Communications and Surveillance may aso handle
complaints against members of the police force which fall under their respective statutory
functions. Every complaint received by CAPO, irrespective of whether it is categorized as a
reportable complaint, will be examined and handled in afair and proper manner.

Question 30. Please also provide data related to the period since the last HKSAR
report with respect to:

(@) The number of complaints filed with the Complaints Against Police Office
(CAPO) investigating the conduct of police forces’ members which are reviewed by
the Independent Police Complaints Council (IPCC), and the number of disciplinary,
civil and/or criminal proceedings initiated as a result of those complaints, and the
number of convictions or disciplinary sentences;
(b) The number of complaints from persons deprived of their liberty filed with
the Department’s Complaints Investigation Unit, the results of the investigations and
the number of disciplinary, civil and/or criminal proceedings initiated and concluded
as a result of those complaints;
(©) The number of complaints filed with the Immigration Department for
alleged abuse of authority of ill-treatment by members of the Immigration Service
and the results of the investigations thereto.

152. CAPO submits an investigation report on each reportable complaint against
members of the police force to the IPCC. From January 2005 to May 2008, |PCC endorsed the
investigation results of 8 486 reportable complaints involving 14 428 allegations. Among these,
296 reportable complaints involving 407 allegations were substantiated. As aresult, 503 police
officers were subject to disciplinary actions ranging from verbal advice to formal disciplinary
proceedings. One officer, who was prosecuted and convicted of acriminal offence, was
sentenced to imprisonment.

153. Cases of Grievance Related to Prisoners and Public Handled by CIU from 2005 to 2007:
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2005 2006 2007
A. |Cases of grievance received 185 172 158

B. |Casesreceived by ClIU and have been endorsed by CSD
Complaints Committee (CSDCC)

"Substantiated”, "Not Fully Substantiated" 3 3 3
or "Substantiated Other Than Reported"

"False" or "False and Malicious' 44 32 29
"Faultless" 19 24 16
"Not Proven" 0 0 0
"Unsubstantiated" 33 31 36
"Curtailed" 60 62 60
"Not pursuable’ 13 9 17
"Withdrawn" 7 9 6
Sub-total: 179 170 167

C. |Follow-up action taken

Recommendation for service improvement 14 19 14
Disciplinary proceedings instituted against inmate 1 0 2
Disciplinary proceedings against staff 0 1 0
Advice given to staff 12 4 8

* The handling of complaint cases may take months to complete. Hence, a case received in 2005 may be endorsed
by CSDCC in the following year.

154.  Sincethelast report, there were seven complaints received by the Immigration
Department for abuse of power of ill-treatment. All were found unsubstantiated after
investigation.

Question 31. Please explain whether HKSAR has taken, or envisage to take, any
steps to establish a fully independent national human rights institution in
conformity with the Paris Principles with, inter alia, investigate, oversight and
monitoring powers. What are the limitations in the present oversight mechanisms,
for instance the ombudsperson, and other independent, civil mechanisms?

155. There already existsin Hong Kong an extensive mechanism for protection of human
rights. The constitutional and legal provisions are firmly underpinned by the rule of law, an
independent judiciary, statutory bodies and institutions and a comprehensive legal aid system.
The legislative safeguards are enshrined in the Basic Law, the Hong Kong Bill of Rights
Ordinance and other relevant ordinances. They are buttressed by the rule of law and an
independent judiciary. We also have an existing institutional framework of organizations,
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including the legal aid services, the Equal Opportunities Commission, the Office of the Privacy
Commissioner for Personal Data and the Ombudsman, which help promote and safeguard
different rights. The effectiveness of the existing mechanism and the work of the Government
and these bodies are continually and closely monitored by the Legislative Council, the public,
and the media. We, therefore, do not see an obvious need for establishing another human rights
institution to duplicate or to supersede existing mechanisms and currently have no plans or
timetable for the establishment of such an institution.

Question 32. Please indicate the measures taken to ensure that complainants and
witnesses on abuse and ill-treatment committed by public officials are protected
against all ill-treatment and intimidation as a consequence of the complaint or the
evidence given.

156. Safeguards have been built in the system to minimize the opportunity that the
complainants and witnesses on complaint cases against police officers would be interfered with.
Examples include the following :

€) A complainee should not be forewarned of the complaints against him by another
police officer and that a breach of such an order amounts to adisciplinary offence. Thisisto
minimize the opportunity for a complainee/police witness involved in a complaint to interfere
with other witnesses or to conceal, destroy or alter evidence;

(b) A complainee will only be notified of the complaint when heis called upon to
assist in the investigation. Any person who attempts to intimidate or interfere acomplainant or a
witness in a complaint investigation will be subject to criminal or disciplinary sanctions; and

(© The retention and transfer of acomplainant’s personal datais governed by the
Personal Data (Privacy) Ordinance. Such datawould only be accessible by officers directly
involved in the complainant investigation of a particular case.

Article 14

Question 33. Please indicate whether the right to compensation depends on the
existence of a judgment in criminal proceedings ordering compensation. Can
compensation be obtained by a victim of torture or cruel, inhuman or degrading
treatment the perpetrator of which has been subjected to a disciplinary, but not to a
penal, sanction? Has compensation or rehabilitation been provided to persons who
are victims of trafficking in humans or other forms of sexual exploitation, including
children?

157.  Although the power to order a person to pay compensation for personal injury and/or loss
of or damage to property under section 73 of the Criminal Procedure Ordinance (Cap. 221) can
be invoked by the court only if that person has been convicted of an offence, the right to claim
damages against a public official or the HKSAR Government under the Crown Proceedings
Ordinance (Cap. 300) is not dependent on the existence of a judgment in criminal proceedings,
nor isthe right to seek remedy or relief in respect of aviolation of the Bill of Rights under
section 6 of the Hong Kong Bill of Rights Ordinance dependent on such ajudgment.
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158. Servicesfor victims are detailed in the reply to question 34.

Question 34. Please indicate in further detail what services exist for the treatment
of trauma and other forms of rehabilitation of victims of torture or other cruel,
inhuman or degrading treatment.

159.  On humanitarian grounds, the Administration, in collaboration with non-governmental
organisations and on a case-by-case basis, offers assistance-in-kind to torture claimants who are
deprived of basic needs during their stay in Hong Kong while their claims are being processed
by the relevant authorities. The types of assistance offered include temporary accommodation,
food, clothing, other basic necessities, appropriate transport allowances, counselling and medical
services. Thetype of assistance offered to the individual varies according to the needs and
personal situations of the person concerned, including the availability of his own resources and
the resources available to him from other sources.

Article 16
Question 35. Please inform the Committee of measures undertaken to prohibit the
use of corporal punishment in all settings.

160. Corporal punishment is prohibited in the following settings.
(a) Child care centres

161. Under the Child Care Services Regulations, Cap. 243, sub leg A, regulations 15 and 45R,
corporal punishment of achild is prohibited in registered child care centres and mutual help child
care centres. The maximum penalty isafineat level 4 and imprisonment for 1 year.

(b) Schools

162. Regulation 58 of the Education Regulations, Cap. 279, sub leg A, provides that “no
teacher shall administer corporal punishment to apupil”. Regulations 101 and 102 of Cap. 279A
further provide that any teacher who contravenes regulation 58 commits an offence which is
punishable by afine at level 5 and imprisonment for one year.

(c) Probation of offenders

163. Corporal punishment may not be inflicted on a probationer in any institutions approved
for the reception of persons who are required to reside therein by a probation order: Probation of
Offenders Rules, Cap. 298, sub leg A, rule 37(2)(a). For the purpose of thisrule, the term
“corporal punishment” includes “striking, cuffing or shaking or the intentional infliction of any
form of physical pain asameans of punishment.”

(d) Prisons

164. Thesanction of corporal punishment was removed from Prison Rules (Cap. 234A) in
1981 and its use has been prohibited in al correctional institutions since.
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Question 36. Please clarify the elements and workings of the system identified in
paragraph 77 of the HKSAR report, for proper treatment of persons in detention.
What administrative rules govern its operation, and how does it reflect the
suggestions in the Report on Arrest of the Law Reform Commission of Hong Kong?

165. Since 1998-99, the Poalice, the Immigration Department, the Customs and Excise
Department and the Independent Commission against Corruption have put in place a system
whereby designated Custody Officers and Review Officers ensure proper treatment of personsin
detention and review the need of their further detention. In particular, the Custody Officer
continuously monitors the conditions of detainees, reviews the grounds for their detention and
looks after their welfare. The detention is also monitored and reviewed by the Review Officer.
The details of detention and associated reviews are properly recorded. The system is written into
departmental orders for compliance by all staff concerned and ensures that no person is detained
more than necessary.

Question 37. Please comment on allegations before the Committee that, following
the demonstrations in connection with the WTO Ministerial Meeting in December
2005, mass arrest and overnight detention of more than 1100 demonstrators was
carried out without adequate safeguards to protect the rights of the detainees,
resulting in claims of inhuman and degrading treatment.

166. The Police conducted a comprehensive after-action review following the WTO
Ministerial Conference held in December 2005, including an examination into the circumstances
of the arrest and detention of some 1 100 people following the disturbances on 17 December
2005. We submitted areview report to the Legislative Council Panel on Security in June 2006.
We set out below the major findings of the review in respect of the allegations concerning the
mass arrest and overnight detention of over 1 100 demonstrators.

Arrangements for demonstration

167. It must be emphasized that the Police facilitated the conduct of peaceful demonstrations
during the Ministerial Conference period as far as possible. The Police discussed at length with
the organizers of the key demonstrations. For cases which were smaller in scaleinvolving a
small number of participants, the Police held discussions with the organizers and issued |etters of
no objection without delay.

Use of Force

168. The Police had been upholding the principles of “exercising maximum restraint” and
“using minimum force” in the use of force during the Conference period. The force used by the
Police was defensive and was used in response to the escalation of force used by the
demonstrators. It fully conformed to the United Nation’s basic principles on the use of force by
law enforcement officials and the Police’ sinternal guidelines.

169. The Police had investigated into the justifications for and the propriety of the use of force
after each and every incident during the Conference period. The investigation results concluded
that all incidents involving the use of force during the Conference period were justified and the
degree of the force used by the Police was appropriate. The Magistrate at the trial for the case
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relating to the Conference in fact also commended the Police for their great restraint in handling
the disorder.

Arrest actions

170. Themajor mass arrest during the Conference period took place on 18 December 2005,
after some persons charged at the Police cordon on a massive scale and launched violent attacks
against the police officers, resulting in numerous injuries and bringing the traffic in Wan Chai
areato a complete standstill. The Police had no choice but to take arrest action. Over 1 100
people were arrested by the Police on that day. The arrest action was based on the reasonable
belief that those involved had violated the laws of Hong Kong, and was in discharge of the
Police’ s statutory duty to maintain law and order and to safeguard life and property. Although
some arrested persons refused to cooperate, the Police accommodated special requests made by
the arrestee during the arrests as far as possible. For those requiring medical treatment, arrests
were made in hospitals only after the completion of medical treatment.

Detention

171. Despite prior preparations, the need to handle this biggest single mass arrest action ever
conducted by the Police on 18 December 2005 was a great challenge to the Police’ s detention
facilities, interpreters, transport vehicles and other supporting facilities. Moreover, most of the
arrested persons did not speak Chinese or English and some refused to cooperate with the Police.
The Police made their best endeavours to safeguard the fundamental rights of the arrested
persons. Despite the shortage of interpreters, the Police adopted appropriate measures to inform
them of the offences they had committed at the scene of arrest and to explain to the arrested
persons collectively their rights. A dedicated officer was also sent to visit all detention facilities
to inform the detained arrestees again of the offences for which they were arrested and their
rights.

172. Special regard was paid to theright of the arrestees to basic necessities during their
detention. In particular, the Police were mindful of the needs of arrested personsin relation to
hot food, drinking water, blankets, using toilets, medical treatment, making outside contact, and
appropriate measures were made to accommodate their needs in these areas.

173. Asregardsthe comfort of the arrestees, while there were isolated cases of over-
crowdedness in the detention facilities, the Police had made every effort to reduce the number of
persons detained in each cell. Where the investigations confirmed that there was insufficient
evidence for prosecution, the arrested persons concerned were released as soon as practicable.

174. With regard to the right of the detainees to have access to lawyers, during the detention of
the arrested persons in this incident, most police officers exercised flexibility and allowed
lawyers who visited the detention facilities and requested to interview the arrested persons to see
the arrested persons even when they could not provide the names of their clients.

175. Asfor theright of the detainees to have the arrest/detention notified to the consul ate of
the their home country in Hong Kong, arrangements were made for staff members from the
South Korean Consulate, the US Consulate and the Japanese Consulate to meet the arrested
persons.
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Question 38. Please provide updated statistics on cases of abuse of the aged and the
governmental responses thereto. What supervision of homes for the aged does the
Government provide? Have any state employee been found responsible for such
abuses?

176. Based on the information collected by the Central Information System on Elder Abuse
Cases, 612 and 146 elder abuse cases were reported in year 2007 and the first quarter of 2008
respectively.

177. The objective of the Government’s elderly policy isto enable eldersto live with dignity,
and provide them with necessary support, with aview to enhancing their sense of belonging and
enabling them to enjoy a quality life. The Government’s responses to tackle the problem of elder
abuse include preventing elder abuse by improving community awareness and cultivating the
climate of respecting elders and good neighbourliness, enhancing workers' skills and awareness
in case handling in the respect of professional intervention, empowering elders by educating
elders to understand their rights and encouraging them to make use of community resources and
seek early assistance, and amending the Domestic Violence Ordinance to enhance protection on
victims of domestic violence, including elders.

178. The Labour and Welfare Bureau and the Elderly Commission have jointly launched the
“Pilot Neighbourhood Active Ageing Project — Caring for Elders’, which provides funding
support to organizations to carry out district-based programmes for promoting care for elders and
abuse prevention through neighbourhood support networks. These organizations will set up
elder caring groups with trained elder volunteers or recovered abuse victims. These elder caring
group members, accompanied by social workers, will work with residential and district bodies to
pay visits and provide counselling services to the elders with tense relationships with their
families, and provide them with suitable support. The Radio Television Hong Kong will aso
produce radio drama series to promote the messages of caring for elders throughout the territory
and to attract participation of more organizations.

179. Thequality of residential care homes for the elderly (RCHES) will directly affect the
quality of life of elder residents. The HKSAR Government is therefore committed to enhancing
the quality of RCHES and ensuring that their services are provided at a satisfactory level. Apart
from licensing control which formsthe first line of defence against non-compliance, we aso help
RCHEs to enhance their capability, which is another effective way of ensuring that the elderly
residents will receive proper carein RCHEs.

180. A dedicated team is established under the Socia Welfare Department (SWD) to enforce
the relevant Ordinance and Regulations to ensure RCHES compliance with the licensing
requirements. The team conducts regular and unannounced inspections on RCHES, and will
handle complaints against RCHES.

181. Ontop of the statutory licensing requirements, SWD has set out alist of requirementsin
a“Code of Practice for Residential Care Homes (Elderly Persons)” and guidelines on topical
issues for RCHEsto follow. The guidelines cover key aspects relating to the quality of care for
elderly residents and will be updated from time to time.
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Question 39. Please comment on allegations of breaches of the convention in
respect to treatment of teenagers belonging to ethnic minorities, such as those
submitted to the Legislative Council by the Hong Kong Unison Limited, and
provide information regarding any investigations into such allegations. Do the
police videotape interrogations, particularly in temporary holding areas? How
many complaints of police misconduct stem from persons belonging to ethnic
minorities, and what has resulted from them?

182. Respect for the rights of members of the public, and fairness, impartiality and
compassion in dealing with the public are among the core values of the Hong Kong Police Force.
In its submission to the Legidlative Council Bills Committee on the Independent Police
Complaints Council Bill dated 6 December 2007, the Hong Kong Unison Limited referred to
certain alegations relating to, inter alia, improper use of force by police officers against
youngsters belonging to ethnic minorities. Based on the limited information mentioned in the
submission, the allegations could not be investigated. That said, we should point out that any
excessive use of force, let alonetorture, isacriminal offence. If such allegation were
substantiated, the officer concerned would be liable to criminal prosecution.

183. Asreported under question 14 above, for the period between January 2005 to May 2008,
CAPOQ did not receive any complaint of torture, as defined under the Crimes (Torture) Ordinance,
alleged to have been inflicted by members of the Force. And of the complaint cases involving
allegations of assault received by CAPO during the period where the investigation report was
endorsed by IPCC, none of the allegations of assault was found substantiated.

184. Interviews with suspects are video-taped in more serious cases. Examplesinclude cases
wheretrial isreasonably expected to be held at either District Court or the Court of First Instance,
the offence involves a penalty of imprisonment of five years or more, or the nature of the crime
may involve significant public interest.

185. All interviews, whether or not video-taped, are conducted in accordance with the “Rules
and Directions for the Questioning of Suspects and the Taking of Statements’. In particular, the
Rules and Directions provide that a person liable to be arrested should be cautioned before
further questioning by law enforcement agencies, and set out the procedures to be adopted in
handling persons being questioned or in the police' s custody as well as their rights. Non-
compliance with the Rules may render answers and statements liable to be excluded from
evidence in subsequent crimina proceedings.

Question 40. Please elaborate on the right of abode policy in HKSAR and explain
how this is compatible with the protection of family unity.

186. Thecriteriafor eligibility for the right of abode in Hong Kong are prescribed in Article
24 of the Basic Law (BL24) and the Immigration Ordinance (Cap. 115).

187.  In January 2002, the Court of Final Appeal handed down judgment on the right of abode
cases. Mainland residents who have no legal right to stay in Hong Kong must return to the
Mainland. The Director of Immigration may exercise his discretion on a case-by-case basis to
allow individual Mainland residents to stay if there are exceptional humanitarian or
compassionate considerations.
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188. Wefully understand the wishes for family reunion. However, it hasto be equally
recognised that such wishes are not an absolute right. Governments worldwide require people
who wish to join their families to submit, prior to entering the jurisdictions in question, formal
applications for processing in accordance with local laws and policies.

189. Eligible Mainland residents who wish to settle in Hong Kong must apply under the One-
way Permit Scheme for exit permits from the Mainland authorities in accordance with the
relevant national laws and administrative regulations. To ensure orderly entry at arate that our
socio-economic infrastructure can practicably absorb, the Scheme is subject to adaily quota of
150, or 54,750 ayear. Applications are assessed by Mainland authorities in accordance with a
points-based system. Since July 1997, over 500,000 Mainland residents have settled in Hong
Kong under the Scheme. The above arrangements for eligible Mainland residents to enter Hong
Kong are consistent with the relevant provisions of the Basic Law on right of abode and relevant
decisions taken by the Court of Final Appeal.

190. Mainland residents may aso apply for Two-way Permits from the relevant Mainland
authorities to visit their family membersin Hong Kong. 1n 2007, 1,838,703 Two-way permit
holders entered Hong Kong on exit endorsement for visiting relatives.



