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. I NTRODUCTI ON
A.  Mandate
1. In 1994, the Comm ssion on Human Ri ghts, concerned about the persistent

seriousness of the situation of human rights in Zaire, appointed a Specia
Rapporteur to report to it at its next session (resolution 1994/87 of 9 March
1994). The Comm ssion renewed the Special Rapporteur's mandate by its
resol uti ons 1995/69 of 8 March 1995, 1996/ 77 of 23 April 1996 and 1997/ 58 of

15 April 1997, after having considered his reports.® 1In resolution 1997/58, the
Conmi ssion al so requested himto subnmit an interimreport to the Genera
Assenbly. The present report has been drawn up pursuant to that resolution and
conprises information received up to 8 Septenber 1997.°2

2. The Speci al Rapporteur's mandate enconpasses all the human rights set forth
in the Universal Declaration of Human Rights and in the International Covenants,
to which the now Denocratic Republic of the Congo is a party.

3. The Conmission will thus have a picture of the human rights situation in
that country from 1 January 1994 to 31 Decenber 1997.

4. However, neither this interimreport nor the final report to be subnmtted
to the Comm ssion at its fifty-fourth session will cover violations of human
rights and of international humanitarian | aw falling under the mandate of the
joint mssion also established by Comn ssion resolution 1997/58.

B. Joint nmission on nassacres occurring in eastern Zaire

5. Conmi ssion resolution 1997/58 requested the Special Rapporteur on the
situation of human rights in Zaire, the Special Rapporteur on extrajudicial
summary and arbitrary executions and a menber of the Wrking Goup on Enforced
or Involuntary D sappearances to carry out a joint mssion to investigate

al l egati ons of massacres and ot her issues affecting human rights which had
arisen fromthe situation prevailing in eastern Zaire since Septenber 1996 and
to report to the General Assenbly by 30 June 1997 and to the Commi ssion at its
fifty-fourth session.

6. The mandate of the joint mission arose froma proposal nade by the Special
Rapporteur on the situation of human rights in Zaire following a mssion to
eastern Zaire in March 19972 carried out at the request of the United Nations

H gh Conmi ssioner for Human Rights. The Conmi ssion acted on the proposal, with
two nodifications: (a) it did not include the Special Rapporteur on the
question of torture; and (b) it set Septenber 1996 as the starting date for the
i nvestigations, sonething which the Special Rapporteur had not suggested.

7. The joint mssion, which was not allowed to enter the then Zairian
territories under the control of the Alliance des forces dénocratiques pour la
Libération du Congo-Zaire (AFDL), submtted the requested report to the Genera
Assenbly (A/51/942) and will, in due course, submt the report to the

Conmmi ssion, in which the work of the investigating team appointed by the
Secretary-CGeneral will be considered.
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C. Investigating team appointed by the Secretary-CGenera

8. Because the Commi ssion's joint mssion was refused entry into the
Denocratic Republic of the Congo, the Secretary-General, on 15 July 1997 in a
letter addressed to President Kabila, set up a teamto investigate the serious
viol ations of human rights and international humanitarian | aw all egedly
committed in the Denocratic Republic of the Congo (formerly Zaire) since

1 March 1993. The teamis to report to the Secretary-Ceneral by December 1997
at the latest.

9. The mandate of the investigating teamcovers the sane events as those which
the Commission, in its resolutions 1984/87, 1995/69, 1996/77 and 1997/ 58,
charged the Special Rapporteur with investigating, but also covers the |ast nine
nont hs of 1993.

D. Activities of the Special Rapporteur

10. On 4 July 1997, the Special Rapporteur requested the Mnister for Foreign
Affairs of the Denpbcratic Republic of the Congo to allow himto visit the
country from4 to 16 August, as he had done in previous years. The Governnent
did not acknow edge receipt of the letter until 4 Septenber, and did not
actually reply to it.*

11. During the year, the Special Rapporteur held two rounds of consultations,
lasting 15 and 5 days respectively, in Geneva.

12. On his visit to Goma in March, during his visits to Nairobi and CGeneva,
during his stay in Kigali as a nenber of the joint mssion and during stays for
private reasons in Canada, France and Washington, D.C., the Special Rapporteur
received a great deal of witten and oral information frominmedi ate victins,
relatives of victins, exiles, |eaders of non-governnmental organizations, nenbers
of political parties, priests, mnisters and religious |eaders, journalists and
| awyers, which was enornously useful to himin preparing this report. The
reports of the office of the United Nations H gh Comm ssioner for Human Ri ghts
in Kinshasa were al so inmportant.

13. Human rights organi zati ons whose public reports were consulted or whose

| eaders were interviewed included the follow ng: Association zairoise pour |la
déf ense des droits de |'homme (AZADHO) ; Associ ation des étudiants zairois de
Strasbourg; Association nationale pour |a défense des droits des mgrants et
ceux de |la femme; Association des cadres pénitentiares; Collectif d action pour
| e dével oppenent des droits de |'home (CADDHOM), Southern Kivu; Collective des
associ ati ons fém ni nes pour | e dével oppenent; Conité de solidarité Pal erno-
Bukavu; Comité pour |la dénocratie et les droits de |'homme (CDDH); Haki Za

Bi nadamu de Mani ema; Conseil national des organi sati ons non-gouver nenent al es
pour | e dével oppenment (CNONGD); Forum pour |e dével oppenent du Nord-Kivu
(FODENCK) ; Fraternité des prisons au Zaire; G oupe Anps; G oupe Jéréme; G oupe
Lotus, Kisangani; Grande vision; Ligue des droits de |'honmme; Ligue des

€l ecteurs; Ligue pour |a défense des droits de |a personne dans |a région des
Grands Lacs (LGDL); Les Amis de Nel son Mandel a pour | a défense des droits de
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| " horme; Mouvenent de femmres pour la justice et |la paix; International Society
for Human Rights (I SHR), Zaire section; Synergie Africa; Toges noires; and Voi x
des sans voi x pour les droits de |'home.

14. Statenents, reports and comrunications fromthe Union pour |a dénocratie et
| e progrés social (UDPS) and the Parti des nationalistes pour |e dével oppenent
intégral (PANADI) were considered, and sone of their |eaders were interviewed.

15. The Special Rapporteur also held interviews with or heard reports and
testinony fromsone very reliable international organizations with a genera
nandate or one related to the human rights situation in the Denbcratic Republic
of the Congo, such as: International Human Ri ghts Law G oup; Fédération
Internationale des |ligues des droits de |'home (FIDH); Human Rights

Wat ch/ Africa; Amesty International; Action des chrétiens pour |'abolition de la
torture (ACAT); Association Rhdne-Bas-Zaire (Congo); Association de solidarité
internationale (ASlI); Centre d information, de recherche et de solidarité avec
I e Congo (CQZl); Service oecunmenique d' entraide (ClMADE); Conité d' échanges

| sére-Kivu; Comté de junelage de Villefontaine (Isére); Fréres des homes

G oupe de recherches et d' échanges technol ogi ques (GRET); Association des

i ngéni eurs d' agriculture sans fronti éres (Al DASF); Avocats sans frontieéres
(ASF); Medias libres, médias pour tous; Ingénieurs sans frontiéeres (ISF);
Médeci ns du nonde; Survie; Terre des homes/ France; Agir ensenble pour |es
droits de |'home; Union des associations spécialisées dans |a matiere
€lectorale; and Info-CIAM In Geneva, he interviewed in May and August
Godefroid Marune Mil ume, Counsellor of the Permanent M ssion of Zaire
(subsequently Denocratic Republic of the Congo) in Ceneva.

16. The Special Rapporteur gave special consideration to a report on the
situation in Kivu drawn up by a comm ssion appointed by the Lutheran Evangelica
Church, headed by Bi shop Kasukuti Ngoy and nmade up of other em nent persons.

The report makes a point of saying that it was possible to set up the comm ssion
t hanks to the endorsenment of the AFDL authorities.® Nevertheless, the

conmmi ssion said that, for security reasons, it had not had access to all the
places it wanted to visit.

17. 1t is true that the Special Rapporteur was unable to visit the Denocratic
Republic of the Congo, when that would have hel ped himto gain a nore accurate
i dea of the situation and, above all, to discuss the issues covered in this
report with the State authorities. As a result, their coments are not
recorded. In any case, the Denocratic Republic of the Congo is not the first
State under investigation pursuant to the procedure established by Econom ¢ and
Soci al Council resolution 1235 (XLII) of 6 June 1967 to refuse to cooperate with
a Conmi ssion nmechanism Chile did so repeatedly during the dictatorship of
General Pinochet, and many ot her Governnents take the same attitude. This does
not prevent special rapporteurs' reports fromreflecting the situation in the
countries in question, since those perform ng such nmandat es have denonstrated
their objectivity and attachnment to the truth

18. The Special Rapporteur reiterates the concern expressed in his 2 April 1997
report: there is a climte of fear about giving testinony, even outside the
country, that was not evident between 1994 and 1996. °
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E. The Special Rapporteur and the authorities of the
forner Zaire and of the Denpcratic Republic of

t he Congo

19. After the Special Rapporteur's report,® the then rebel forces of AFDL
refused to cooperate in any way with him either as an individual or as a nenber
of the joint mssion. The mssion was denied access on the grounds that the
Speci al Rapporteur had shown a | ack of objectivity and had lied is his report.”
Subsequently, once they were in power, the AFDL authorities added that the
Speci al Rapporteur was persona non grata and that he woul d never again set foot
on Congol ese territory.

20. The refusal to cooperate with the Special Rapporteur extended to not
replying to any of the comunications and requests for urgent action sent to the
Government. I n January and February 1997, the Special Rapporteur, either on his
own or in conjunction with a thematic rapporteur, sent five communications to
the Zairian Government requesting information on or seeking protection for five
victins of human rights violations. He also requested information on the
participation of foreign mercenaries, both European and African, al ongside
regul ar Zairian forces, especially in Kisangani, in preparing a counter-

of fensi ve against the rebels (9 February). The then Governnent of

Presi dent Mobutu and Prine Mnister Kengo wa Dondo only replied to this |ast
comuni cation, claimng "no know edge" of such nercenaries, but protesting at
the Special Rapporteur's |ack of concern about the Ugandan, Ethiopian and
Eritrean nmercenaries who were fighting al ongside the rebels.

21. Later, the Special Rapporteur transnmitted to the authorities of the
Denocratic Republic of the Congo eight letters containing 130 reports of human
rights violations conmtted agai nst nore than 300 persons. He received no
reply, although he did receive two acknow edgenents of receipt.

F. International obligations of the Denpbcratic Republic
of the Congo

22. In his earlier reports, the Special Rapporteur detailed the internationa
treaties to which Zaire was a party, to which should be added, as of 1996, the
Convention against Torture and Ot her Cruel, Inhuman or Degradi ng Treatnent or

Puni shment. O course, the change in the country's nane and political reginme in
no way alters the fact that the State is a party to those treaties and
conventi ons.

23. In 1996, the Committee on the Elimnation of Racial Discrimnation
considered the third to tenth periodic reports of Zaire, expressing regret at
their lack of information, particularly on the inplenmentation of the Convention
on the Elimnation of Al Fornms of Racial Discrimnation. As a positive aspect,
it nmentioned the transition towards denocracy begun in 1990, but expressed grave
concern at the discrimnation against the Pygmes (Batwa) and at the fact that
the authorities had scarcely intervened to ease the tribal and ethnic conflicts
in Shaba and Kivu and to protect the population. The Commttee also noted that
the laws depriving the Banyarwanda of Zairian nationality were in violation of
article 5 (d) (iii) of the Convention
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24. Submission of the third periodic report under the International Covenant on
Cvil and Political Rights, due in 1989, is behind schedule, as are the fina
part of the initial report and the subsequent periodic reports to the Commttee
on Econom c, Social and Cultural R ghts, due in 1987. Neither Zaire nor the
Denocratic Republic of the Congo have submitted the reports due under the
Convention on the Rights of the Child and the Convention against Torture and

O her Cruel, Inhuman or Degradi ng Treatnent or Puni shnent.

25. The report to the Commttee on the Elimnation of Discrimnation agai nst
Wnen which was due in 1992 has not, despite three rem nders, been submtted.
However, the Commttee did receive an oral report froma representative of Zaire
on 16 January 1997.

26. Wen the conflict broke out in 1996, the four Geneva Conventions of 1949
were in force in Zaire, but not the 1977 Additional Protocols.

27. It is especially inportant to note that the Denobcratic Republic of the
Congo is a party to the 1951 Convention on the Status of Refugees.

G Ofice of the United Nations H gh Conm ssioner for Hunman
Rights in the Denocratic Republic of the Congo

28. The office of the United Nations H gh Comm ssioner for Human R ghts,
proposed in the Special Rapporteur's first report® and set up in the then Zaire
on 10 Decenber 1996, is responsible for nonitoring the human rights situation
reporting to the H gh Comm ssioner for Human Rights and to the Specia
Rapporteur, cooperating with the authorities in the inplenentation of the

rel evant international norns, helping to train non-governnmental organizations
and assisting the Special Rapporteur. The office had only one staff menber in
1997, and unfortunately the first person appointed resigned four nonths after
taki ng up his post.

1. THE WAR OF LI BERATI ON AND | NSTI TUTI ONAL CHANGE

29. The causes of the arned conflict in Kivu were analysed in the Specia
Rapporteur's report of 28 January 1997.° They included the draw ng of col onia
frontiers without regard for the borders recogni zed by the "original"™ ethnic
groups and the nationality problens that this had caused when the country

achi eved i ndependence; the provocation engaged in by the dictatorship of
Mobut u Sésé Séko in depriving of Zairian nationality persons considered to be of
Rwandan ethnic origin; the anti-Rwnandan feelings fed by the arrival of over

1 mllion refugees, many of whom had participated in the 1994 genocide in
Rwanda, and the attacks by Rwandan Hutu refugees against Zairian Tutsi in
Northern Kivu, which had pronpted the Tutsi in Southern Kivu to resist any
attenpt to persecute themand to expel themfromthe country. Once war broke
out, the Banyanul enge Tutsi rebels encountered no resistance fromthe Zairian
arned forces (FAZ); the initial objective of defending thensel ves agai nst
Mobutu's | aws and agai nst Hutu refugee attacks was replaced, on 18 Cctober, by
that of rebelling against the Kinshasa regi ne, under the tutelage of AFDL, |ed
by Laurent-Desiré Kabila. Foreign support becane increasingly obvious, unti
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the Rwandan authorities in Kigali finally admtted their involvenent in
July 1997.

30. The conflict continued in 1997, with rebel attacks against the refugee
canps, the only place where resistance was occasionally encountered fromthe
Interahamwe militias; attacks against the civilian population in the cities; the
flight, preceded by looting, of denoralized FAZ nenbers, who offered no

resi stance; and the taking of cities by rebels under the control of AFDL

31. For its part, the bew | dered Governnent of Zaire, weakened by the ill ness
of the only person capable of taking inportant decisions, nanely, Mbutu,
announced counter-offensives. These were ultimtely reduced to incursions that
were nore crimnal than military: the incursion in Goma on 8 January and the
shelling of civilians rather than mlitary targets in Bukavu and other cities,
with the active participation of Serb nmercenaries. There was no serious attenpt
at negotiation while negotiation was still possible and inmportant political and
soci al | eaders (Tshisekedi, O engankoy, Kyungu, Justine Kasa Vubu,

Benbe Sal aona) and non- governmental organi zations were calling for it.

32. Wiile FAZ soldiers fled in search of refuge, even to other countries
(especially the United Republic of Tanzania), after having ransacked the cities,
Kabi | a continued to announce his inpending arrival in Kinshasa. On 1 March, he
sei zed Kindu, cutting off conmunication between Kinshasa and Shaba; on 14 March
he took Ki sangani, despite Prinme Mnister Kengo's assurances two days earlier
that it would not fall. FAZ forces first turned on their Serb nercenary
conrades-in-arnms, then their Hutu refugee allies, all of whomalso fled. AFDL
troops were greeted triunphantly. The cities of Nyunzu, Kabal o, Kitenge,
Kabongo (with sone armed opposition), Kasenga and Kami na followed. Mouji-Myi
surrendered on 4 April and Lubunbashi, where the Special Presidential Division
(DSP) put up resistance, on 9 April. Control of these last cities gave the
rebel s access to the rich dianond, copper, cobalt and zinc deposits.
Qccasionally, there was resistance not from FAZ, but from Burundi an Hutu
mlitias.

33. The next towns to fall were Kananga, Kolwezi, Tshi kapa, |l|ebo, Boende,
Bumba (Equateur), Kenge (also with sone resistance fromFAZ, but, in addition to
about 100 sol diers, over 200 unarned civilians died), Kikwt (Badundu) and
Lisala (Mobutu's honme town). Finally, on 17 May, the capital succunbed without
opposition: the Zairian arned forces (FAZ), the nercenaries, the troops of the
former Rwmandan arnmed forces (FAR) and the Hutu militia nenbers had all fled.

The last-ditch efforts of Prine Mnister Likulia, Defence Mnister Mahel e and
DSP Commander Nzimbi to negotiate the surrender of power were in vain. Mbutu
fled to his estate in Gbhadolite and fromthere into exile, where he died on

8 Sept enber.

34. Throughout the conflict and notw t hstandi ng nunerous international efforts
toendit,® the attitude of the parties foreshadowed the outcone. On the rebels
side, there was one party line, one strategy, one |eadership, high conbat norale
and clear goals; in response to appeals fromvarious international forums, there
was one position: confidence in the foreign mlitary support that nade the
rebels' cause its own. On the Kinshasa Governnment's side, all was

i nprovi sation, corruption,! denoralization and policy changes. Between January

/...
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and May, there were two prinme mnisters with no popul ar support (Kengo and

Li kulia) and one with no political backing (Tshisekedi), and four cabinets. The
al | -powerful dictator was incapable of governing. Not even General Mahele, the

hi ghly respected M nister of Defence, was able to inmpose his noral authority on

a corrupt army.?'?

35. In a country worn down by years of abuse and human rights violations, the
rebel troops (whose ranks undeniably included Rnvandan sol diers) were greeted
everywhere as liberators. One eyewitness said that even in Gbhadolite, Mbutu's
hone town, his enormous house was ransacked by the popul ati on

[11. HUVAN RI GHTS AND DEMOCRACY

36. In all his reports, the Special Rapporteur has maintained his belief in the
exi stence of a human right to denocracy. G vil and political rights can be
enjoyed only in a denocratic system and denocracy is the surest path to the
achi evenent of econom c, social and cultural rights. The exercise or
infringenent of this right cannot be overlooked in a report of this nature,
particularly since the Conmm ssion on Human Rights, in paragraphs 1 (d), 2 (9)
and 3 (g) and (h) of its resolution 1997/58, attaches, and rightly so, great

i nportance to the denocratic process.

A. The dem se of an authoritarian regine

37. The final months of the long Mbutu era were chaotic. The autocrat was
barred by ill health from governing, the Kengo Governnment had fallen into

di srepute, the people were bewi |l dered and disillusioned and the political class
was di scredited.®® The Catholic bishops stated on 4 January that, in order to
hold on to power, nenbers of the transitional institutions were resorting to
demagogi ¢ manoeuvres, such as lies, deception and corruption, and refusing to
bow to popul ar sovereignty. This is shown by the power-sharing agreenent
concluded in March by a Committee of 66 conposed of nunerous parties, with the
exception of the Union pour |a dénocratie et |le progrés social (UDPS), the Parti
[ umunbi ste unifié (PALU) and the National Front.

38. The changes of governnment and currency reflected the prevailing anarchy.
Wth regard to the former, after the fall of Kisangani and in response to
persistent rumours of an inpending coup d' état, the Supreme Council of the
Republic - Transitional Parlianment (HCR-PT) dism ssed Kengo, who had predicted
that the city would not be taken by the rebels. H's successor

Eti enne Tshi sekedi, repealed the Transitional Constitution, offered six
mnistries to AFDL (which Kabila scornfully declined) and di ssol ved HCR- PT,
earni ng the condemation of the rest of the political class. No sooner had he
assuned of fice than Mobutu, availing hinself of recently declared state of
energency, dism ssed him Ceneral Likulia Bolongo was appointed to succeed him

39. Twice during the year, the Governnent issued new bank notes, and this only

served to further discredit it. |In January, people called the notes
"prostates”, "mim_ oranges" and "death notes"; in May, "ouqueniques". No one

accepted t hem
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40. The el ectoral process, del ayed by manoeuvrings of Mbutu's supporters and a
| ack of real conmtment on the part of the political class (see the three annua
reports), was dealt a death blow on 28 January, when Prime Mnister

Kengo wa Dondo infornmed HCR-PT that, because of financial problens, neither a
constitutional referendum nor elections would be held.

41. The Zairian people, however, were unenthusiastic about their politica

cl ass, not about the idea of denbcracy. During the National Sovereign
Conference (CNS), they had denonstrated their longing to be free and to fight
for freedomand had paid for that |longing with nuch spilt blood. Public support
for AFDL can be traced to what Kabila said when he | aunched his drive for power,
narmely, that his struggle was notivated by the Government's failure to observe
the CNS agreenents.

42. There is no question that since 24 April 1990 the Zairian peopl e had
obtained sone limted but inportant rights, such as the right to formpolitica
parties and non-governnmental organizations and to have access, al beit under
severe constraints, to the print nedia.

B. The installation of a newreginme: authority in
the so-called "liberated" territories

43. At the beginning of the war, the Alliance's political project was uncl ear.
Its messages were contradictory; sonme appeared to be |iberal (denocracy,
separati on of powers and a market econony), while others were rem niscent of
Mar xi st practices (re-educating the masses, class struggle, courses in ideol ogy
as a prerequisite for public office and denonstrati ons of support organi zed by
t he Governnment, such as the one held on 30 August against United Nations
interference with regard to human rights viol ations).

44, In the early nonths, the daily newspaper Congo Libre announced that AFDL
woul d not be a state party |ike the Mouvenent populaire de la révolution (MPR)
As they advanced, however, the rebels announced that, follow ng |iberation, AFDL
and "true opponents" - neaning those who joined the Alliance - woul d govern
Local |eaders who had headed the peaceful resistance to the routed regi ne were
systematical |y outl awed.

45. The taking of the cities was foll owed by changes in their political and
mlitary authorities, although, as a rule, junior government officials, were not
affected. They were, however, required to take political indoctrination courses
and then to join the Tshenbe- Tshenbe, or Commttees for the Defence of the

Revol ution, a self-defence mlitia rem niscent of the hated MPR Action Corps for
t he Defence of the Republic (CADER) of the darkest days of Mbutu's reign

46. The replacenent of traditional chiefs by Tutsi in Kivu and the areas
borderi ng on Rmanda was particularly significant and caused indi gnati on anong
the so-called "indi genous" ethnic groups, such as the Batenbo and Batiri. Sone
of the replacenents were carried out in a hunmliating nmanner, as in Ziralo, a
district of Bukavu, where Tutsi soldiers forced the traditional chiefs to carry
t hei r baggage.
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47. AFDL pronouncenents, the only ones to be heard, focused on the progress of
the war, the rebuilding of the country and encom unms to the rebel |eaders.

48. Sone | eaders of grass-roots organi zations were el ected by a show of hands
in the presence of the authorities, in a dubious display of denocracy.

49. There was no respect for freedom of expression, opinion, association or
assenbly during the war. Political parties, except for AFDL, continued to be
banned and the activities of non-governnmental organizations were severely
restricted.

50. Sone foreign Powers granted de facto recognition to the new rulers before
their final triunph; on 17 April, the as-yet rebel forces, exercising the powers
of a sovereign State, signed contracts for the mning of copper, zinc and cobalt
ores with private United States conpanies

C. The new power structure

51. On the day that Kinshasa fell to the rebels, Kabila announced in Lubunbash
that he was assuming the office of the President of the Republic, citing as
statutory authority the AFDL charter of October 1996. This docunent had the
force of a constitutional text until 28 My.

52. On 28 May, Decree-Law No. 3 of 1997 was promrul gated and entered into force
on that same day (article XV). Under its article XIV, all previous
constitutional, |legal and regul atory provisions were repeal ed, whether or not
they conflicted with it. The CNS agreenments and the Transitional Constitution
of 9 April 1994 were thus consigned to oblivion

53. The Speci al Rapporteur cannot but describe this constitutional text as
being in the traditional authoritarian nould. Article | is abundantly clear on
this score: the organization and exercise of power are in the hands of the Head
of State. Such a provision is the exact opposite of what the Special Rapporteur
had proposed in previous reports with regard to Marshal Mbutu, nanely, that
without limts on his powers, there could be neither denocracy nor respect for
human rights.*®

Executive branch

54. The text provides that the institutions of the Republic are the President,
the Government and the courts. No provision is nmade for a |egislative body,
even as a formality. The President of the Republic is the Head of State

(art. 1V), but there is no nmention of how he is elected, by whomor for how
long. There is no mention of a body that would carry out the functions of
government, although this would appear to be the Council of M nisters, whose
nmeetings are presided over by the Head of State.

Legi sl ative branch

55. Legislative authority is vested in the Head of State, who exercises it
t hrough decree-laws discussed in the Council of Mnisters; mnisters are
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appoi nted and dism ssed by the Head of State, to whomthey are accountable
(articles V, VI and X).

Judi ci al branch

56. While the text proclains the i ndependence of judges and magi strates and the
Public Prosecutor's Ofice, the President of the Republic can relieve them of
their functions and where appropriate, dismss themon the proposal of the
Supreme Council of the Judiciary.

57. Political subordination to the reginme can be seen in the functioning of the
judiciary. There is absolute inpunity with regard to all the cases of hunman
rights violations nentioned in this report, and only opponents of the reginme are
brought to the court. Journalists are frequently sumonsed for witing articles
critical of the regime or demandi ng greater freedom The confiscation of
property acquired illegally by senior officials of the deposed regi ne does not
nean that such property is returned to the State; it is sinply appropriated by
the confiscating authorities.

58. In practice, the judicial branch is functioning only in Kinshasa and one or
two other najor cities. This neans that three quarters of the popul ation have
no access to the judicial system

Human ri ghts qguar ant ees

59. Wth the repeal of previous constitutional texts, the only constitutiona
protection for human rights and freedons is that found in article Il, which
anounts nore to a limtation than to a guarantee: the exercise of individua
and col lective rights and freedons is guaranteed subject to respect for the | aw,
public order and public norality.

Arned forces

60. The chief of the armed forces is the President of the Republic, who has
authority over themin accordance with articles V and VIII of the Decree-Law
guot ed above.

61. The former Zairian armed forces (FAZ) di sappeared once they were def eated
or, nore precise before they were defeated, since they fled the fighting and
turned their attention to looting their conpatriots. Only the Specia
Presidential Division (DSP) offered any resistance in Lubunbashi and ot her
cities. It kept up its resistance to the end.

62. Some nenbers of the former FAZ were chosen to join the victorious arny and
sent to concentration canps for re-education or "retraining". Such programes
are being carried out in Kitona (Bas-Congo), Kanmi na (Katanga) and Kot a- Kol
(Equateur) and, at least in the first case, there have been reliable reports
that the soldiers are beaten, |ack nedical care and have a very high nortality
rate (7 to 12 deaths a day, it is clained).
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63. In addition to AFDL sol diers and re-educated nenbers of the fornmer FAZ,

there are forner Katangan gendarnes, ® former Mai Mai comnbatants, nercenaries
from nei ghbouring countries and a few nenbers of the forner FAZ

64. In the mlitary structure of the current arny there is an enornous
pr eponderance not just of Tutsi but of Rwandan-born Tutsi. |Indeed, it is in the
new armed forces that transboundary nationality is nost notable.

65. The conmmander of the arny, Anselnme Masasu N ngaba, is a Congol ese Tutsi; he
is not a career soldier, but the | eader of one of the four parties in AFDL. The
real chief, however, is generally considered to be Col onel Janes Kabare, G3 of
the Rwandan Patriotic Arnmy and a Rwandan nati onal

66. Transboundary Tutsi nationality allows the police and the arnmed forces to
operate in joint units or commands in both the Denocratic Republic of the Congo
and Rwanda. Thus, Col onel César Kayizari is said to hold authority not only in
Bukavu (Sout hern Kivu) but also in G kongoro and Cyangungu, both Rwandan cities
According to other sources, they sinply conduct joint mssions, patrols or
actions. The same systemis said to apply between Gona and G senyi. The nost
serious aspect of all this, however, is that it ensures inpunity for human

ri ghts abuses. Those responsible are sinply transferred to the other country.
Moreover, it is accepted that each group pursues its own interests (the Alliance
deals with the Hutu, former FAZ with the Mai Mai, the Katangans with the people
of Kinshasa, etc.), with the inevitable result that human rights are not

pr ot ect ed.

67. Notwi thstanding, sone differences have arisen anong the various groups of
soldiers: between AFDL and former FAZ sol diers and anmong Rwandans, Katangans
and Kasai ans. Mreover, in June further differences arose because the Tutsi
were being paid US$ 100 in dollars, while the others were being paid the

equi val ent of US$ 20 in new zaires

68. Al new soldiers will have to attend courses in mlitary and ideol ogi ca
i ndoctrination, and 40,000 young soldiers were recently recruited.

Role of the Alliance des forces denocratiques pour la libération du Congo-Zaire
(AFDL)

69. The real power in the country rests with AFDL, as indeed President Kabila
stated i n announcing his assunption of power, on 17 May. It is, of course, the
only authorized party. Oher parties may join it but may not act individually.
Non- AFDL ministers act in their personal capacity.

70. The Deputy Secretary-Ceneral of AFDL, Gaétan Kakudji, stated on 3 July that
the Secretary-General of AFDL, followed by his Deputy, ranked in order of
seniority after the President. |In practice, in Kabila's absence the Council of
Mnisters is presided over by AFDL Secretary Deogratia Bugera. Some deci sions
of the civil authorities are voided by AFDL. Every independent m nister has an
AFDL advi ser, who is seen as the real authority; this has led the public to
believe that AFDL is noving steadily closer to what the Myuvenent popul aire de
la révolution used to be.
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71. The Alliance is dom nated by nmenbers of the Tutsi ethnic group, including
t he Banyanul enge, and by people who lived in exile in the United States, Bel gi um
and South Africa during the dictatorship (the "diaspora").

Role of the traditional opposition to the Mbutu regine

72. The peaceful opposition to Mbutu is frustrated at being marginalized. The
Uni on pour |a dénocratie et |e progrés social (UDPS) has conpl ai ned about this
fromthe start. On 14 June, it criticized the Governnent for having noved away
conpletely fromthe CNS agreenents; on 17 June, the Parti |ununbiste unifié
(PALU) demanded that the CGovernnent reduce the transition period to 12 nonths;
the Christian Denocrats called for the formation of a Front pour la survie de |la
dénocratie (FSD); and on 24 June, Joseph O enghankoy, |eader of the Forces
novatrices pour |'union et la solidarité (FONUS), criticized the anti-denocratic
course taken by AFDL (24 June). The Catholic bishops expressed regret that war
had been the means used to end the dictatorship and above all, that the
political programme approved by CNS was not being followed and that the new
authorities did not respect human dignity (2 July). The general public also
expressed their views in public denonstrations demandi ng genui ne denocracy and
the departure of the Rwandans in the Governnent, such as those organi zed by UDPS
on 20 and 30 June, 25 July and 15 August and by PALU on 25 July.

73. Al political activity and denonstrations were banned by decision of 26 May
of the Deputy Mnister of the Interior, Faustin Minene. Analysts believe that
this course of action was notivated not only by fear of hearing people's views,
but also by the aim in which the Mbutu dictatorship was successful at |east
until 1990, of outlawi ng all dissent, preventing the emergence of opposition

| eaders and obstructing, by neans of repression, any attenpt at organization
The ban on parties is by no neans tenporary: the powerful Secretary-General of
AFDL announced on 1 June that it would last "for two years, in the interests of
ef fecti veness", and on 28 August the Mnister of the Interior, Mwenze Kongol o
extended it sine die, as well as banning the use and di splay of banners,

pl acards, etc., with a warning that those who flouted the ban woul d be severely
puni shed.

D. Transboundary nationality

74. The Special Rapporteur nentioned in his reports'” the extrenely serious
problem of the nationality of the Ki nyarwanda-speaki ng i nhabitants of the then
Zaire, who had been made stateless by a 1981 |law. Many of those who criticized
t he Speci al Rapporteur for his remarks now accept that the nationality issue
cannot be |eft unresol ved.

75. Unfortunately, a de facto solution has energed that runs counter to the
principles and norns of international law sinply belonging to an ethnic group
in practice confers nationality in all the countries where that group hol ds
political power.

76. Thi s phenonmenon arose before the war, when Banyamul enge Zairian Tutsi who
had supported the Rwandan Patriotic Front were given inportant posts in Rwanda,
despite calling thensel ves Zairians. '®
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77. There are people in power now who only a few years ago fled to South Africa
as Rwandan citizens, who studied in Zaire as Rwandan citizens or who keep their
Rwandan famlies in Rwanda w t hout taking Congol ese nationality.

78. This preponderance of Tutsi is seen by the Congol ese, who al ways vi ewed
them as foreigners, as an affront to national honour

E. Pronises of a new denpcratic order and the reality

79. Fromits first resolution on Zaire (resolution 1994/87) to its |atest
(resolution 1997/58), the Conm ssion on Human Ri ghts has been concerned about
the progress or otherw se of the process of transition to a denocratic regine.
Inits latest resolution, the Conm ssion wel comed the preparations for

el ections, including the establishment of the National Electoral Conm ssion and
of the Standing Intermnisterial Comrission to ensure contacts between the
Governnent and the National Electoral Conmm ssion and wel comed the decision to
hold a constitutional referendum However, it expressed its concern at the
delay in the process, which had been aggravated by the war in eastern Zaire. It
recall ed the CNS agreenents and urged that preparations for elections should
conti nue.

80. Unfortunately, the change of Governnent after the war, far from nmaking
progress, has in this respect been a nmajor setback, although it is true that,
under the Mobutu-Kengo Government, progress was inadequate and sl ow and above
all, the process seemed for the political class to be a sop to the internationa
comunity rather than a real comrtnent to the State's obligation to ensure that
its citizens live, and enjoy the human right to live, in a denmbcracy.?®®

81. On 19 May, the AFDL Secretary-General announced that a constituent assenbly
woul d be convened in 60 days. On 29 May, however, President Kabila sent a

di fferent nmessage when he presented an electoral tinetable that was to cul mnate
in 24 months with the first legislative and presidential elections. The
proposed timetable was due to begin in 1997 with four activities requiring
nei t her massive fundi ng nor international assistance, only the will to carry
them out and a real conmtnent to denocracy.

82. None of this materialized. On 30 June, |Independence Day, there was no
announcenment of the establishnment of a Constitutional Conm ssion (as opposed to
the Constituent Assenbly prom sed by Deogratia Bugera), nor was there any
announcenment in July as to who would chair it or in August as to who woul d be
its nenbers, and it was not solemly installed on 1 Septenber. It is therefore
i npossi bl e that the non-existent Commission will submit its report or that
anything will be done within the original time-frame (April 1998, convening of
el ections for deputies to the Constituent Assenbly; June, election of the
Assenbly; 30 June, installation of the Assenbly; Cctober, report by the Assenbly
to the President; Decenber, possible referendumon the Constitution; April 1999,
| egi sl ative and presidential elections).

83. It therefore canme as no surprise when on 13 July, Foreign Mnister
Bi zi ra Karaha stated in Washington that the pledge made by Kabila was sinply a
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target and that it would not be possible to hold elections until the electorate
had been educated and provocateurs had been inprisoned or exil ed.

84. The Foreign Mnister's remarks notw t hstandi ng, the President announced on
5 August, when European cooperation was resuned, that elections would be held as
pl anned in 1999.2° Three days |ater, however, he said that the April 1999

el ections mght be deferred if the international comunity did not help the
Denocratic Republic of the Congo to repair the country's infrastructure. 1In any
case, the Special Rapporteur has been informed that there are no teans preparing
either the elections or the necessary groundwork for holding them

V. CURRENT ARMED CONFLI CTS
85. In addition to the conflicts arising out of the afternmath of the war and

t he change of Governnent, there are still other arned conflicts, sone of them on
the wane, others in full swing, and yet others in preparation

A. Continuing war in Northern Kivu

86. The guerrilla groups trained in the Hutu refugee canps are still active.
According to the information received, some former nenbers of the Rwandan armned
forces and Interahanwe mlitants are still hiding out in Virunga Park. They
apparently leave the forest to pursue AFDL sol diers although the victins are

of ten Congol ese civilians and Rwandan and Congol ese Tutsi. There is no exact
estimate of the nunber of incidents, but one such incident clained the |ives of
ei ght AFDL soldiers on 23 April (report of the conm ssion chaired by

Bi shop Kasukuti Ngoy). A further three clashes took place in May on the road
bet ween Bukavu and Wira and others at the Sake crossroads in Masisi and on the
road between Goma and Rutshuru. All sources claimthat considerable

envi ronnent al damage was caused.

87. Alliance soldiers, nmeanwhile, acting with Congol ese Tutsi who returned
heavily arnmed to Northern Kivu after the fleeing to Rnmanda in 19962 cl ashed with
| nt erahanmne, forner FAZ nenbers and Mai Mai in an attenpt to recover property
and sought to replace the traditional chiefs (see para. 46 above). The so-
called "original" inhabitants, especially the Mii-Mi, reacted violently and,
together with Interahamme and nenbers of the forner Rwandan arned forces,
attacked Tutsi soldiers in Mnova, Mikelele, Nyabi bwa, Ngungu, Nyanbonbo, Katal e
and el sewhere. Many towns and villages (Masisi, Bulwa, Mnfi, Birere, Mitiri
and others) were burned down and, as usual, many of the victins were civilians.

88. These incidents occurred in July and August, long after the Alliance had
taken power; it nmust therefore be held responsible for the acts of its
subordinates. AFDL, with the support of the Rwandan Patriotic Arny, took a
direct part in the conflict, using three helicopters to destroy, anmong ot her
cities, Masisi, where the hospital was burned down and the patients nurdered.

89. According to reports fromhumanitarian agencies, these incidents |eft sone
2,000 peopl e dead. Thousands of people, both Hutu and Tutsi, fled the cities,
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and the CGovernnent, having sided with one of the factions, was unable to put an
end to the situation

B. Activities of the Conseil de la résistance et de la
libération de Kivu

90. Former senior officials of the Mbutu regime, such as forner First

Vi ce- Presi dent of the Suprenme Council of the Republic - Transitional Parlianent
(HCR- PT) Anzul uni Benbe, former Prime Mnister Faustin Birindwa, former

M ni ster Pay Pay and others, nost of them of the Benbe ethnic group, with the
hel p of other people such as Charles Nsinba, a forner conrade of Kabila have
formed in the United Republic of Tanzania a Conseil de la résistance et de la
libération de Kivu. Mlitants of this group are said to have carried out
several attacks on the region, although the Special Rapporteur has been unabl e
to confirmthis.

C. (Calls to resistance by generals of the forner Zairian
arned forces

91. Although, to date, no nmajor incidents have been reported, a dangerous cal
to resistance has gone out fromforner generals El uki Mongo Aundu, former chief
of the FAZ General Staff, Baranoto Kpama, former Commander of the Cvil @uard
and Il unga Shamanba, former Mnister of the Interior, who are said to be
recruiting former soldiers of the defeated FAZ and nercenaries. This novenent
was supported by Mbutu fromexile.

D. Violence against Cabindan | eaders in Bas-Congo

92. It has also been reported that in Bas-Congo Alliance soldiers are
attacking, torturing and killing Cabindans exiled there. The perpetrators | ook
like Alliance soldiers but, curiously, speak Portuguese, which seens to suggest
that what is really an Angol an conflict has been inported into the Denocratic
Republic of the Congo. ©One such incident occurred in Kinblanga, where a nunber
of people were kill ed.

V. SITUATION I N THE REFUGEE CAMPS

93. Previous reports considered the situation of the Rwandan refugee canps in
Zaire, the security neasures adopted, the Mbutu-Kengo Governnment's failure to
separate and isol ate those responsible for genocide or intimdation fromthe
rest of the refugees, etc. Altogether, Zaire was the unwilling victimof a
tragedy that occurred in another country.? The consequences of the war were
considered in those reports? and in the report of the joint mssion (A 51/942
section IV): rebel attacks backed by foreign arned forces, so-called voluntary
repatriation with the assistance of UNHCR and the di sappearance, by My 1997, of
some 140,000 refugees. The attacks on the canps and the bl ockadi ng of

hurmani tari an assi stance were nmentioned as nethods of exterm nation
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94. Humanitarian assistance to refugees in the canps, although not conpletely
bl ocked, encountered serious difficulties, such as denial of access for severa
days, restriction to certain times of day and simlar difficulties.

95. In July, the Governnment decided to send AFDL nmilitary contingents to the
Shabunda canps in Southern Kivu to protect and nonitor the repatriation of
refugees; this action |led the Special Rapporteur who is submtting this report
and the Special Rapporteur on extrajudicial, summary or arbitrary executions to
ask the United Nations H gh Comm ssioner for Refugees for her views on the
subject. The Ofice of the H gh Commi ssioner notified the rapporteurs about the
preventive steps that had been taken, which ultimately proved to be effective.

96. On 31 August, following the repatriation of sone 685,000 persons to Rwanda
in late 1996 and another 184,000 in 1997 (nmeking a total of 869, 000), only 874
persons remnained in the refugee canps in the Denocratic Republic of the Congo,
wi th anot her 24,000 remai ni ng outside the canps. However, the fate of sone
190, 000 refugees was still unknown.

Violation of the basic principle of non-refoul enent

97. The Mdbutu CGovernnent, in general, respected the principle of

non-refoul ement, the cornerstone of the international refugee protection system
The nunber of violations decreased between 27 Novenber 1994 and 19 August 1995,
despite the enornmous pressure from Zairian society to expel all the Rwandans and
the threats to cl ose the canps

98. The sane was not true in the territories under the authority of AFDL. The
attacks on the canps, the bl ockadi ng of humanitarian assistance, the forcing of
the refugees into the forests and the deceit used to lure them out by prom sing
them food and then massacring them- all these and other actions are not only a
violation of the obligation to protect the human rights of refugees but have

al so generated overwhel mi ng pressure in favour of forcible repatriation

99. Cases of refoulenent in its traditional sense have al so occurred. On the
night of 3 to 4 Septenber, with no advance warning, soldiers fromthe Al liance,
whi ch had announced its intention to expel the refugees, entered the Kisangani
refugee transport facility, renoved sone 440 Rwmandan refugees and 325 Burundi an
refugees, including 252 wonen and 242 children, and flew themto Kigali in three
flights. Four days later, UNHCR was still unable to make contact with them

The H gh Commi ssioner |odged a strong protest against this outrage.

Internally displaced persons

100. The situation of internally displaced persons as a result of the influx of
Rwandan refugees, the ethnic conflict in Northern Kivu and the |iberation
struggl e, has been outlined in the reports of the Special Rapporteur? and the
joint mssion (A/51/942). The ending of the war of liberation did not solve the
probl em although sonme Tutsi displaced fromNorthern Kivu were able to return to
their homes. However, the renewal of conflict in that region has caused further
di spl acenments, which will be discussed in the final report to the Comm ssion on
Human Ri ghts.
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VI.  HUVAN Rl GHTS UNDER THE REG ME OF MARSHAL MOBUTU

101. The picture of human rights violations presented by the Special Rapporteur
in his earlier reports did not change in the areas controlled by

Marshal Mobutu's regime until 17 May. There was a general atnosphere of
insecurity, in which the population suffered fromthe arbitrariness and brazen
arrogance of the Zairian arned forces; an inefficient judiciary; severe
repression of freedom of expression and opinion, although within the margin of
freedomtol erated since the National Sovereign Conference; systematic torture
and depl orabl e prison conditions; and the absence of nmeasures to ensure
econom c, social and cultural rights. Two new forns of abuse appeared:

di ssidents were accused of acting in conplicity with the foreign aggressor and
of opposing the new banknotes. The nere nention of Kabila's name was cause for
reprisals, and it becane extrenely risky to possess photographs of G senga or
Lumunba. The traditional oppressors - the arny and the police - were joined by
Serb nmercenaries hired by the regime. Sone newspapers incited racial hatred,
especi al |y agai nst the Bal uba, the ethnic group to which Tshisekedi and Kabil a
bel ong. The situation of non-governnental organizations was extrenely
difficult.

102. As they fled fromthe rebels, the soldiers looted and conmtted all kinds

of atrocities, with the result that the rebels were received as genuine
l'i berators.

A Raght tolife

Death penalty

103. As in previous years, death sentences were handed down; even worse, this
time the sentences were pronounced by wartine mlitary tribunals, with no
respect what soever for due process of law. The Special Rapporteur |earned of
the cases of (a) Dr. Joseph Kanku Pinganay, accused of spying; (b) 14 soldiers
of various ranks accused of cowardice; and (c) one official accused of robbery.
However, as in previous years, these sentences were not carried out. Some of
the prisoners were transferred to Kinshasa, fromwhere they escaped when the
rebels arrived.

Political murders

104. The nost dramatic case of political nurder was the assassination of
Ceneral s Mahel e Li oko Bokungu and Busenbo, together with the former's bodyguard,
Kasenmba, who were accused of being traitors and were killed by nenbers of the
Speci al Presidential D vision when Kinshasa fell. There were others, however,
especially during the fall of the capital, when there was an all-out hunt for
Tut si .

Arbitrary deprivation of life through abuse of power shielded by inpunity

105. The acts attributed to Serb nercenary Dom ni que Yugo are especially
serious. He is accused not only of crinmes related to the war for which he was
hired, but also of ordinary offences. According to reliable reports received by

/...
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the group Justice et libération, Yugo personally executed some 120 people
between 2 and 15 March.

106. There were reports that the Zairian arned forces, in their flight,

comtted acts of looting that resulted in death, such as that of Dr. Bongo on
3 January in Cona.

B. Right to physical and psychological integrity

107. Systematic torture under the Mbutu regi me showed no change from previous
years. Conplaints of torture were received from Chri stophe Mi ana Kadj anda, a
trade uni on | eader detained on 21 February for proposing negotiations with the
Al liance, and from Bayato, in Kisangani, who was detained and tortured for 48
hours for tal king about the rebellion

C. R ght to security of person

108. Reports agree that the only notivation of the Zairian armed forces in

rel ocating to Equateur seens to have been to take as much as possible with them
Wtnesses say: "The soldiers attacked ne in Limte on 23 February and stole

NZ 9, 700, 000"; "the soldiers in Ndolo attacked the offices of the Association
zairoi se pour |a défense des droits de |'homme (AZADHO and stole Nz 1, 600, 000"
"the soldiers attacked Mandongi's house in Kisangani and stole Nz 2,500, 000"
and "they looted the factory in Isiro, |eaving thousands w thout jobs". It is

i npossible to list here the hundreds of other cases reported.

109. The security of José O engankoy, a political |eader (who had al ready been
arrested in Novenber 1996), Benbe Sal aona, a businessman, and Aziz Kundili and
Sanga Bongaga, political |eaders, was al so threatened by arbitrary acts of the
authorities for criticizing the banknotes issued in January.

110. The right to security was also violated by incitement to ethnic hatred. In
April in the capital, the Bangala (Mbutu's tribe) attacked the Bal uba, who
counter-attacked. The Bangala |ater attacked the Tutsi, killing a nunber of

t hem

D. R ght to liberty of person

111. In the last days of the deposed Governnent, there were many arbitrary
arrests. The accusation of being a supporter of the Alliance was one of the
nost frequent reasons, as shown by the arrest in January of four youths fromthe
so-called "original" Union de fédéralistes indépendants (UFERI) accused of being
col l aborators; in addition, Colonel Prosper Nabyolwa Miganguzi, who was accused
of being a traitor, was arrested by the Action and Mlitary Information Service
(SARM) on 12 Decenber and renained a prisoner in January.

112. Besides these cases, there are others nentioned under the sections covering
freedom of expression, assenbly and associati on, anong others, and cases of
torture of detainees.
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E. R ght to freedom of opinion

113. On 14 February, all political progranmes on radio and tel evision were
prohi bited, while in April foreign correspondents were required to renew their
credentials on the pretext of conbating disinformation

114. The freedom of nmany journalists was curtailed. The cases reported include:
(a) the editor of Le Pal marés, Mchel Ladi Luya (4 to 24 January, for witing
about Mbutu's illness); (b) a Swiss correspondent for Libération (expelled from
the country on 23 February); (c) the correspondents for Le Monde and Radio
France Internationale, who |ater suffered the sane fate;

(d) Enmanuel Kabongo Malu, of Le Potentiel, who was interrogated by SARM for
nmore than five hours because of articles in that newspaper (7 February);

(e) José Feruzi of L'Quragan and Kasongo Muiki shi of Le Batisseur, who were
det ai ned between 1 March and 1 April by the police; (f) journalists fromthe
Associ ated Press, who were arrested and beaten on 9 April for covering a
political neeting; (g) journalist Sapu Kasadi, who was attacked with a bayonet
on the sane occasion; (h) the wife and children of exiled journalist

Benj am n Sham Lapong, because of an article he wote for La Tenpéte des

Tropi ques in January.

F. R ght to freedom of association

115. Non-governnental organizations, specifically human rights groups, found
thenselves in a particularly difficult situation. The follow ng were affected,
anong others: (a) the President of AZADHO, Quillaune Ngefa, who was summoned to
appear before the Government for criticizing the new banknotes;

(b) dénent Cteya, of Justice et libération; and (c¢) D snmas Kitenge, of G oupe
Lotus in Kisangani, who were interrogated by the National Intelligence and
Protection Service (SNIP) for receiving faxes from abroad.

G Raght to freedom of assenbly

116. On 14 February, apparently in response to a successful "ville norte”
protest called by FONUS, d engankoy's group, on 10 February, the Governnent
banned all public denmonstrations in Kinshasa; this did not prevent sone from
bei ng held, but they were harshly suppressed: (a) on 7 March, the |eaders of
UDPS were arrested while participating in a denonstration; (b) another
denonstration was violently put down on 9 April when UDPS acconpani ed

Tshi sekedi, who had been renoved fromoffice by Mobutu, in his march on the
Prime Mnister's offices; and (c) the same occurred on 14 April

H.  Econonic, social and cultural rights

117. In this section, the Special Rapporteur refers back to the conditions
described in his previous reports, particularly to the absence of measures
designed to gradually ensure respect for these rights, the negative influence of
the deteriorating economy, the very high inflation rate (741 per cent in 1996, a
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rate that continued into the early nonths of 1997) and the | ow rate of
i nvestnment in health, education and housi ng.

118. The conflict exacerbated the |ack of protection: a cholera epidenic, which
was attributed to soldiers and civilians fleeing fromthe east, struck Kinshasa
in April, and the State nade no effort to help the afflicted.

119. In addition, final exam nations for secondary school students were held on
schedule in only three of the country's 11 regi ons (Bandundu, Bas-Zaire and
Equateur). In Kinshasa, they were postponed because many parents were unable to
rai se the equivalent of US$ 10 required to take them

I. Situation of children

120. Here, again, the Special Rapporteur refers back to his earlier reports.
Since 1994, he has been expressing concern because the extrene poverty in the
country primarily affects children, a situation that is aggravated by the

conpl ete absence of the State in terns of providing for education - which is
nostly in the hands of parents - and health. H's 1996 report? expressed concern
at the recruitnment of children by FAZ, although this extrenely serious practice
seens to have been nore rare than in the case of AFDL.

J. Situation of women

121. Conmi ssion on Human Ri ghts resolution 1997/58 requests the Specia
Rapporteur to continue to apply a gender perspective to a greater extent in
drawi ng up his reports, including in the collection of information and in
recommendati ons. The Speci al Rapporteur had expressed concern at the situation
of wonmen in his reports? but had al so included violations of wonen's hunan
rights in the sections devoted to each specific right. Owing to the |ack of
progress in this area, the nore recent reports have referred back to earlier
reports, noting any changes that may have occurred.

122. Unfortunately, the Special Rapporteur received no reports, either fromthe
Government or from non-governmental organizations, on changes in the situation
of women in the areas under the control of the deposed Government. However,
during his visit to Goma in March, he heard testinony from Zairian wonmen who
felt that their situation had worsened because of the armed conflict; shortages
of basic necessities were even greater this year

123. Torture continued to be used on wonen, and once again cases of rape by
nenbers of the Zairian armed forces were reported; however, the only cases where
nore concrete data are avail able are those of Okako Djel o and | keha Onahi ndo, on
5 January in Kindu. An 1ll-year-old girl, Bebe Temate, was al so raped in Kindu
48 hours | ater.

124. On 16 January, the Commttee on the Elimnation of Discrimnation against
Wnen (CEDAW considered an oral report, submitted on an exceptional basis, by
the representative of Zaire. The Special Rapporteur was surprised at some

aspects of the report, which differed substantially fromhis ow reports. For

/...
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exanpl e, according to the oral report, after independence "the political will to
ensure wonen's societal and public participation was al so apparent”; "only

14 per cent of girls [are] not at school or attending functional literacy
programes", and so on. The truth, in the Special Rapporteur's view, is that
whi | e steps have been taken to ensure wonen's participation, they have been
taken primarily by civil society, not by the State; as for school enrol nent, the
results, as set forth in earlier reports, |eave nuch to be desired. The
Committee noted a nunmber of subjects of concern with regard to the situation of
worren. 7

VII. HUVAN RIGHTS I N THE LI BERATED AREAS AND UNDER THE
GOVERNMENT OF PRESI DENT KABI LA

125. The foll owi ng general description provides an insight into the human rights
situation in the Denocratic Republic of the Congo, both during the war and after
the AFDL victory:

(a) The reginme is one in which all power is in the hands of one person
(see articles I, I, Ill, IV, V, VI, VIlI, I X and Xl | of Decree-Law No. 97-3 and
paras. 51 to 58 above);

(b) Aclinmate of terror prevails throughout the country because of the way
in which the Alliance won its victory, the fate net by the Rwandan refugees in
the canps and the settling of 32-year-old scores;

(c) The regine is a nmlitary regi ne which has absolute control over the
country;

(d) Wth the sole exception of Kinshasa, where newspapers are in
circulation, the country is in a state of conplete disinformation: there are no
newspapers, radio stations are controlled by AFDL, there is no postal service
and the tel ephone service is not working;

(e) There is terrible stigmatization: to be accused of genocide or of
being, inter alia, a Mbutu supporter, an Interahamwe Hutu or a Benbe can be
sufficient grounds for being killed, |looted, stripped of one's property,
arbitrarily detained, tortured or exiled.

126. Al of the foregoing has created a climte of violence, insecurity,
disinformati on and | ack of participation, as the incidents described bel ow
denonstrate

127. Incidents which the Special Rapporteur nentions in his report? as not being
the war per se, such as summary executions, enforced di sappearances, torture,
vi ol ati ons of freedom of expression and violations of the right to property,
shoul d, where they occurred in 1997, be understood to be covered by this report.



A 52/ 496
Engl i sh
Page 27

A Right tolife

Death penalty

128. No information was obtained on its application, and it is not known what
the new authorities' position on this matter will be.

Political murders

129. According to various reports which are credible but which the Specia
Rapporteur was unable to confirm André Kisase Ngandu, a Zairian who was a
veteran of the Lumunba era and highly respected in the former Zaire and who had,
fromthe outset, been the AFDL second-in-conmmand, was assassinated by Alliance
forces on 8 January 1997. The incident is attributed to a Rsvandan sol di er
accused of numerous acts of violence both in his own country and in the
Denocratic Republic of the Congo. Two other very serious cases are the alleged
murders of two Katangan gendarnes, part of a group of 13 people who were
detained on arriving in Lubunbashi for an interview with President Kabila and
General Ml and.

130. Under the heading of "settling of scores", the followi ng political nurders
were reported: (a) on 15 May, an AFDL soldier killed a Hutu refugee, whom he
suspected of having killed his famly, in Mandaka; (b) on 15 My,

Bahoya Li kong, recruited by AFDL, was nmurdered for disloyalty; (c) on 17 My,
victorious troops killed the police chief of the Kisangani Term nus district in
Ki nshasa for allegedly inciting the |ocal population to protest against their
abuses; (d) the follow ng day, a nenber of the Batadulua Venant Civil Quard was
nmur der ed when he cane to turn in his weapon; (e) in late May, Professor Omtel a,
a human rights activist in Yabongo, was nurdered by AFDL sol diers. The nost
serious case of mass political murder occurred in Wira, during the night of

25 to 26 May, and is attributed by many sources to the sol dier who all egedly
killed André Kisase. Sone 10 victins were first detained and then nurdered in
col d bl ood, causing public outrage.

Enf or ced di sappear ances

131. In addition to the cases nentioned by the Special Rapporteur in his
report, 2 many of which occurred in 1997, the nobst serious case was that of

16 Hutu soldiers hospitalized in Mama Yeno Hospital (now the General Hospital),
who were renoved by AFDL officers on the day that Kinshasa was taken over and
who are still mssing. Their |last nanes are: Migiraneza, Misabye, Cymana,
Nsengi mana, Nki zumwami , Munyangazu, Munyaruki ko, Byarugaba, Byari mana,

Tur at shi nze, Kamanzi, Ruziriliramana, Turim mana, Utamuliza, Twagirayezu and
Unayezu. The CGovernment has provided no expl anation, despite the internationa
concern expressed about the case.

132. Ot her cases are those of Matungul au Bareke, chief of the Ki buma group, and

hi s brother Siyapata, who were detained on 26 February and are still m ssing,
their younger brother, detained on 7 April and also m ssing, and
Moi t semunda Mazanga, detained on 16 April in the eighth military district jail;

as of the date of this report, there has been no news of him



A 52/ 496
Engl i sh
Page 28

Arbitrary deprivation of life through excessive use of force in repressing crine

or di ssi dence

133. This category includes acts commtted by AFDL officials, in the exercise of
their duties, in suppressing dissent or ordinary crime, such as: (a) the nurder
of Masango Nzani for seeking to attend a tribute to the much-1oved

Ceneral Mahele in the church in which his body was laid out, a crime commtted
after he had been overpowered, humliated and forced to kneel and beg
forgiveness; (b) the nmurder of seven soldiers of the forner Zairian armed
forces, who were burned alive for alleged looting on 17 May; (c) the nurder of
Li nbete Lingoli in Yabotunel ase for practising witchcraft; (d) the killing of
Kom sa Ki akumbutu and Miuzul u Theo when a peaceful march organi zed by the Parti

| umunbi ste unifié (PALU) was suppressed on 25 July; (e) the killing of

Al exandre Makol o when a student protest on 27 August in Kinshasa was suppressed;
(f) the killing of Martine Npuno Nkuba on 11 August for being in a place
reserved for AFDL nenbers in Lubunmbashi; (g) the killing of nine persons

i mprisoned for witchcraft in Kala, Katanga in August; (h) the execution in early
August of 20 persons accused of corruption or sinply of engaging in politica
activity; and (i) the killing of N cole Bute on 20 May on suspicion of stealing
amrror.

134. The absurd and brutal suppression of the popul ar denonstration expressing
outrage over the nurders in Wira on the night of 25 to 26 May (see para. 130)
was particularly serious: according to sone sources, 38 people, and according
to others, 126 people, were killed and hundreds of others, including the new
Governor, injured.

Arbitrary deprivation of life through abuse of power shielded by inpunity

135. The indiscrimnate violence against the stigmatized, the licence given to

t he Kadogo to take booty and the lack of supervision in detention centres have
resulted in many people being killed with inmpunity by AFDL sol diers:

(a) 15 people were killed on 6 July at Ngiri-Ngiri; (b) two noney changers, Vata
and Botuli, were killed in the Mulaert district of Bandal ungwa; (c) a boy,

Rene Bal i ka, was killed by a grenade and many ot her people injured on 13 July;
(d) shopkeeper Ewal o Monga was killed on 15 July in Limte, Kinshasa, when he
was robbed of NZ 14 million; (e) Ms. Manbu Rufunda was killed at Lune on

23 April; (f) a Lebanese nerchant was killed on 17 July at Barumbu when he was
robbed of US$ 7,000; (g) Justin Lokala was killed on 21 July because he

recogni zed military assailants who had extorted noney fromhim (h) Thethe Tatia
was killed on 23 July by sol diers who rai ded her house; (i) on 3 April

Cl enent Muj arwanda and Vi ncent Chikala, who were being held in a mlitary jail

at Ishasha, were killed by guards under the orders of Césaire in order to rob

t hem of US$ 20,000; (j) on 13 June, soldiers killed two people who were drinking
beer in Nganda, Northern Kivu; (k) on 6 July, Léandre Ham si was nurdered at
Karisinmbi in order to rob himof Nz 600, 000; (I) Ms. Wvine was nurdered by
soldiers at Karisinbi who dragged her from her honme on 21 June; (m on 15 July,
AFDL sol diers raided the honme of Eugene in Karisinbi with intent to conmt a
robbery, killing the owner; (n) on 6 July, 15 people were massacred by Alliance
sol diers who fired on peaceful citizens (the nanes of some of those killed are:
Aasuki swa, Kivuila Muta, Mikendi, Kiwa, Tanbwe Bi nasalinma, Bongal a Joseph
Sakanmeso Suanba and Al bert and Mabal e Ami ako, the latter being a nmenber of
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AFDL); and (o) Dieudonné Kitengé was publicly shot for having comitted
adul tery.

136. The sunmary executions carried out when the Al liance took Kinshasa al so
belong in this category. No one denies that the city fell without a fight.
However, according to the local Red Cross, sone 318 bodi es were picked up
between 17 and 21 May, npbst of them belonging to forner nenbers of the Zairian
arnmed forces and ordinary crimnals whom AFDL troops had caught | ooting.
According to a report by Voix des sans voix pour les droits de |I'homre, sone of
t he bodi es had been nutil at ed.

Death by torture

137. There have been serious, substantiated reports of torture, including
torture by applying electric current through a baton or club. The information
gathered confirnms that torture is used systematically.

138. Cases of torture resulting in death include the followi ng: (a) on 27 My,
AFDL sol diers whipped with live electric wires two soldiers of the former
Zairian armed forces accused of looting; one of the two soldiers died; (b) a
little girl died after being beaten and tortured by soldiers in Kinshasa during
the week of 26 May; (c) in April, Sherifwa Manboko died as a result of torture
inthe jail set up in the Hotel Kabuis in Masisi; (d) another citizen of Mazinga
died in April in an AFDL jail in Kisangani after being hit nore than 250 tines
with a club; (e) in March, a nan called Matalo died in Gonma in sinmlar
circunstances; (f) a Ms. Mibol o Mikpel e, who had been accused of w tchcraft,
died as a result of torture; (g) on 22 May, a detained fornmer nmenber of the
Cvil Quard had his | egs and hands cut off and was then burned alive; (h) also
in May, Bokele wa Foka died in a jail in Isangi as a result of ill-treatnment;
(i) in June, a man called Bonone also died in Isangi as a result of torture;

(j) in July, two detainees, Mkundu El onboakiti and Longal a, di ed under torture;
and (k) the report by Bishop Kasukuti Ngoy adds the case of a Bafulira who died
under torture when his eyes were gouged out and a stick was pushed up his
rectum

B. Right to physical and psychological integrity

139. Acts of violence of the kind described in the preceding section but not
resulting in death were mentioned on nunerous occasions in reports to the
Speci al Rapporteur. Many of themare recorded in connection with the violation
of other rights.

140. For instance, it was reported that public beatings of AFDL opponents are
commonpl ace, as is the bastonnade, a practice remniscent of the colonial era.

141. The Speci al Rapporteur heard accounts such as the following: "they cane to
nmy hone, stabbed ny wife and took ny radi o and other property"; "when ... was
returning home fromhis field, soldiers hit himand | eft himunconsci ous so that
they could rob hinf; "the boy was forced to show his student identity card and
when he did so the soldiers said that boys were those nost opposed to giving the
Tutsi Congol ese nationality, so they hit himand he had to be treated at a
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clinic run by nuns"; "they shot the girl because she conpl ai ned when they tried
to take off her jeans and those of two other girls"; "they entered the home

of ... and hit his brother with a bayonet, robbing himof US$ 40";

"Ms. Odette Biela Kanyanga, secretary of the Union nationale des femmes (UNAF),
was beaten at La Gonbe by menbers of AFDL who accused her of being the wife of a
colonel in the Zairian armed forces; she had to be treated at the Medicis
Cinic"; "on 15 June in Karisinbi, they entered the house, stabbed 16-year-old
Mari e Mungabuli and stole US$ 141"; "when the victins shouted for help, other
soldiers entered, not to protect thembut to help the soldier who was attacking

them and stabbed the owner of the house"; "on 16 June in Karisinbi, soldiers
entered the home of Ms. ... with intent to commt a robbery, but they shot and
wounded the owner of the house in the leg and ... in the head"; "in order to

stop the torture, the detainees had to take their torturers to their hone, where
their brother had to give them US$ 300"; "after attacking Father Quetare,

adm nistrator of the semnary of the Wiite Fathers in Gona, they beat himto get
himto hand over the key to the safe, which they enptied conpletely".

Torture and other cruel., inhunman or degrading treatnent or puni shnent

142. Sone very conmon forns of torture and cruel treatnent of prisoners, which
denonstrate their systematic and w despread nature, were: beatings, urinating
in the nouths of prisoners, rape of wonen, electric shocks and beatings using a
plank with nails. Les Armis de Nelson Mandela claimthat prisoners at the
general staff headquarters receive 60 blows a day in the norning, afternoon and
ni ght .

143. Particularly serious cases included cutting off the mddle finger of the
right hand with a bayonet, on 19 May in Barunbu, of a man inprisoned for snoking
mari huana; slashing with a bayonet on 20 May in Kalanu the chest of a youth
accused of stealing a tyre; breaking fingers with blows froma gun; breaking

Dr. Kanbal e Matopo's jaw, and admi nistering violent blows to the belly of the
former comunity | eader of Mbango Itinbiri, Lukia Koko.

144. Bertrand Lukando, CNONGD President in Mani ema and nenber of the

non- governmental human rights organi zati on Haki Za Bi nadanu, was severely
tortured after his arrest on 15 August (accused of being an "eneny of the
peopl e"), as was CNONGD Executive Secretary Ramazani Dionba, on the same days,
as a result of which he required hospitalization for five days.

145. There was nassive use of torture; 47 people in Goma were subjected to it
for several days from 26 May onwards

146. The systematic nature of the torture is reveal ed by what happened to a
youth call ed Ri chard Miana Kal enga: arrested on 30 June, he was severely
tortured but rel eased on condition that he gave the nanes of opposition
student s.

147. Cases of torture and cruel treatnent of wonen are nentioned in the rel evant
section bel ow.

148. The Rapporteur referred to the Government over 40 cases which appeared to
be the best docunented and nost detail ed.
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C. R ght to security of person

149. It was stated in previous reports® that the arrival of the then rebels in
the cities had signified an inprovenent in the enjoynment of the human right to
security. The Rapid Response Police had contributed to that objective.

150. Neverthel ess, that inpression has begun to fade, although abuses have not,
of course, reached the levels of the previous period, as the actions of many
AFDL sol di ers go unpuni shed. |Indeed, incidents such as those nmentioned in the
sections on violations of the rights to life and to physical and psychol ogi ca
integrity and which were unrelated to the ful filment of professional duties,
recall all too easily the looting and extortion carried out by the former FAZ.
A mere curfew infringement authorizes the use of violence. The Specia
Rapporteur was told that people in Kivu who | eft the house to go to the toilet
in an adjoining building (case of Ms. Mango Mauzi ko) or who listened to the
radio after 8 p.m (case of Lubingo) received beatings. Over 100 cases
contained in conplaints and reports telling of sudden arrests or house raids
being carried out, in alnost every part of the country, on the pretext of

| ooki ng for weapons or on allegations of protecting FAZ sol diers and that ended
in the theft of watches, radios, noney, clothing, electrical itens, television
sets and so on, were forwarded to the Governnent, which issued no report.

151. However, acts of this kind were also conmtted for purposes of politica
intimdation, as illustrated by the follow ng exanples: (a) the residence of
the former Anbassador of Zaire to Rwanda was raided on 23 May by Alliance
soldiers clainming to be searching for weapons; the soldiers took a television
set, a conputer nonitor and a Mercedes Benz vehicle, and, as usual, threatened
to kill the owner of the house and fired shots into the air; (b) Professor
Bayona Bemaya, former President of the now defunct National Electora

Commi ssion, suffered a simlar raid on 20 July; (c¢) on 5 June, the residence of
UDPS Presi dent Vincent Ml unba was search and | ooted; (d) on 10 June, the hone
of Mal anba Kassanda, UDPS President in Lingwala, suffered the sane fate.

152. Security is also underm ned when the threat of penalties and reprisals is
used to curb the exercise of the legitimate right to dissent and to take part in
political activities, as AFDL did with, anong others, UDPS | eaders

Joseph Mukendi wa Ml unba and Bukasa Kat shi nuena, both on 20 July.

D. R ght to liberty of person

153. Various incidents described in other sections of this report (those dealing
wi th physical integrity, procedural guarantees and freedom of opi nion,

associ ation and assenbly) illustrate the precarious state of liberty of person
in the Denocratic Republic of the Congo. Anyone suspected of being pro-Mbutu
or anti-Rwandan may find his freedom and other rights under threat.

154. Many political |eaders have been arrested, including the follow ng cases
sel ected by the Rapporteur: (a) the |leaders of the Muvenent nationa
congol ai s/ Lunumba (MNC/ L), Cohcolla Ismail Tutw Enpto Lubenga and Richard Dunia
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Lum nangul u Badi haha, former conrades-in-arns of Kabila who were reportedly
invited by himto return fromexile, were arrested - or rather kidnapped - in
Ki nshasa and held on the prem ses of the National Information Agency (ANR) on

1 July; (b) the ANR coordinator, Kibidini Cenment, was detai ned without charge
on 22 July; (c¢) MNC/L |eaders Nepa Bagili Mitita and Pierre Wl o were arrested
on 5 June and taken to the mlitary prison in Ndolo; (d) Pierre Lunbi, a forner
mnister, was arrested without a warrant on 17 June at the Nganda conference
centre sinply for having hired an FAZ soldier as a driver: he was rel eased
three weeks later; (e) Etienne Tshisekedi was arrested at home on 26 June for
having given a lecture at the university and was taken with his wife and famly
to the house of Commander Masusu, where he was remnded that all politica
activity was banned; (f) Col onel Ngbanda, Director of the H gher Institute of
Commerce, was placed under house arrest on 7 June but l|ater rel eased in response
to a student show of solidarity; and (g) Jean Danasene Rwasi bo, a teacher in
Goma who had been a Hutu refugee in Katale in 1994, was arrested on

11 August 1997 and as of 4 Septenber had still not been allowed to receive
visits.

155. The situation of the wife of Professor Omwtela (murdered by AFDL, see
para. 130), who was inprisoned for several days after the crine, deserves
speci al attention.

156. Ot her kinds of violations of liberty of person include house arrests (many
prisoners are not really released, but instead subjected to this form of
restriction of their liberty) and restrictions of varying duration on the right
to enter and | eave one's own country. Monsignor Laurent Monsengwo, Bi shop of

Ki sangani and former president of CNS and HCR-PT, found hinself in the latter
situation when he was prevented fromleaving the country on 30 May to go to
Europe, a ban that was later |ifted.

Situation of the prison popul ation

157. The situation of the prison population changed as a result of the war. In
the first place, the statenment by the | eaders of the Alliance that it takes no
prisoners - with its extrenely serious consequences in a war situation, as
enphasi zed in earlier reports® - has its correlate in the Alliance's approach to
ordinary crine: action to conbat crime has largely consisted of killing the
crimnal. As exanples, those cited in this report and those of the victins the
day after the fall of Kinshasa should suffice

158. On that day, all the political and ordinary prisoners being held in the
Makal a and Ndol o prisons were rel eased, but nmany of the escapees - for that
woul d be the nost appropriate termfor them- were killed in the days that
fol | owed.

159. Rather than prisons, it is police and mlitary cells or jails, such as that
in the Hgh Court, that tend to be used for opponents.

160. The prisons have now conme back into use and, as in police and mlitary
cells, according to reports by humanitarian organi zati ons, prisoners receive
very little food, sanitary conditions are inadequate, prisoners sleep on the
floor and there is not enough water.
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161. No prisoner is allowed to receive visits.

E. R ght to privacy

162. The Rapporteur received a good deal of evidence showing that letters sent
to areas controlled by AFDL are checked. By way of illustration, the foll ow ng
message from Geneva i s reproduced:

"We are witing to you as relatives of victins, as they cannot do it
t hensel ves since either they are dead or their famlies are prevented from
doing so by the climate of terror that reigns in the country. The posta
services in eastern Zaire are not working and to send a letter fromthe
Rwandan canps (such as Cyangungu) you have to have it read by a Rwandan
security official, and the same applies to sending a fax".

Many claimthat they have to turn to people who are travelling to send letters,
and it is not easy to find soneone prepared to take the risk.

F. Procedur al guar ant ees

163. Anong the main guarantees of due process, article 14 of the Internationa
Covenant on Civil and Political Rights lists: (a) the right to be tried by an

i ndependent and inpartial tribunal; (b) the right to be infornmed pronptly and in
detail of the nature and cause of the charge; and (c) the right to be tried

wi t hout undue del ay.

164. Although the statute for the judiciary envisaged in articles Il1l, Xl and
X'l of constitutional Decree No. 3 sets forth the principle of the independence
of judges, it actually makes it subject to the wi shes of President Kabila. That
is the only way to interpret the power of the President of the Republic to
relieve judges and magi strates of their functions and to dism ss them by
agreenment with the Supreme Council of the Judiciary.

165. In practice, the independence of the courts has not been respected, and
nei ther has their mssion of applying the law, as confirmed by the follow ng
exanpl es, which would be unthinkable in a State governed by the rule of |aw

(a) M™Mkobi Kalaam President of the H gh Court of Haut Uél é, was deprived
of his liberty for 12 days, on the orders of an AFDL commander who was annoyed
at preventive neasures taken regarding four vehicles which AFDL was using but
whi ch bel onged to soneone el se;

(b) In Kisangani, a mlitary commander unilaterally refused to carry out
an enforceabl e sentence in favour of a Ms. Mta Mikendi

(c) The Kisangani prosecutor, Basenbo, was arrested by soldiers and
civilian nmenbers of AFDL in May, on the basis of a vindictive accusation by a
crim nal
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(d) In Likasi, John Kalala, Ben6it Muala and Raynond Ngoi e, defence
| awyers for the priest Courbon, were threatened with torture by the authorities
if they continued to defend him

(e) Odinary judges have been replaced by mlitary nmen - nostly soldiers
without training - in Lubunbashi, according to a conplaint by the Centre des
droits de |'home et du droit humanitaire in that city;

(f) The establishnent of a mlitary court by Decree-Law No. 19 is only
nmaki ng matters worse: (i) it is not justice that is being pursued, but the need
to conpl ete operations to consolidate positions conquered by the 50th Brigade of
the arned forces; (ii) it allows the mlitary court to try civilians, but under
mlitary rules of procedure; (iii) its decisions cannot be appeal ed agai nst or
cont est ed;

(g) The Public Prosecutor of the Republic denounced several illega
appoi ntnents of judges by the Mnistry of Justice, which led to notice of his
i mm nent di smssal on 22 August.

166. Arbitrariness in the right to justice is apparent in the cases of high
officials of the deposed regi me, which have involved a series of abuses that
also affect liberty of person and physical and psychol ogical integrity. They
have been hel d prisoner, some under house arrest and others already rel eased,

wi thout any formal charge, provisional or definitive, being made agai nst them or
any declaration of their innocence being issued.

167. What is nore, not even Congol ese | aws are bei ng observed, since the scarce
i nformation nade public - there are no judicial charges - appears to suggest
that the charges typically involve offenses under ordinary | aw (enbezzl enent of
public funds and property, forgery, etc.), which neans that they should give
rise to ordinary crimnal trials and that detention and rel ease orders shoul d be
signed by judges competent under ordinary jurisdiction. |Instead, such orders
cone fromthe authorities of the executive branch (the Mnistries of the
Interior and Justice, and even the Director of the National |nformation Agency,
have been nentioned) or else, although on this point the information is even
nore confused, fromthe State Security Court, which has absolutely no
jurisdiction in the nmatter rationae nmateri ae.

168. There have al so been violations of articles 8 and 9 of the Universa

Decl arati on of Human Ri ghts, concerning the prohibition of arbitrary arrest and
the right to an effective remedy by a conpetent tribunal for violations of
fundanmental rights, and of article 9 (4) of the International Covenant on G vi
and Political Rights, in that the right to an effective remedy to safeguard

freedom has been denied. |In exercise of this right, nine of the people
concerned requested a ruling by the Public Prosecutor before the Court of Appea
in Kinshasa on the illegality of their detention (19 August), but the Prosecutor

refused to even hear the petition. Likew se, Belgian businessman P. d aes, who
was arrested on the border between the Denocratic Republic of the Congo and
Zanbia on 19 August on a charge of unlawful enrichnent and transferred to

Ki nshasa, has been unsuccessful in his judicial actions to regain his freedom
even though he has not been committed for trial
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169. Prisoners are being held in various |locations: the cells of the H gh
Court, the offices of the H gher Council of War, the Hbtel Invest owned by
Congol ese National Radi o and Tel evi sion, police headquarters, cells of the

di sciplinary brigades and of the National Information Agency and the residence
confiscated fromlsunga Kimaka in Binza Pigeon, and are transferred fromone to
the other for no apparent reason

170. Furthernore, it has been reported that sonme of the individuals concerned
have been subjected to various forns of torture and other cruel, inhuman or
degradi ng treatnent or punishnment, such as being beaten or having their heads
shaved, and that the conditions of detention are inadequate: squalid, filthy,
with little water and no nedical care, etc.

171. Sone of the persons concerned are or were: |londo Leny, Jiby Ngoy

(rel eased), C eophas Kamitatu Massanba, *2 Kachama Mangal u, Kasereka Kasai

Ki gata Ngi na, Ki kunda Onbal a, Kiythi ma bin Ramazani, Kundo Kuangel e,

Sdel emani Mnaanayil e, Unba Kyamital a (rel eased), Luanba Katanzi, Pierre Lunbi
(rel eased), Malu wa Koni, Ivette Mangaya (rel eased), Mavinga (rel eased),
Mukanmba Kadi ata (rel eased), Mikanba (rel eased), Makopa Mikunba (rel eased),

Oy unbanbel e Mongbondo, Patricia Mongbondo (rel eased), Mashagarusha (rel eased),
Mrvanzaka Mata, Ndi ang Kabul, N andu Kusal a Khasa, Amuri Tabakonbe,

Bahat a Lukuebo, Banba Ganga, Barabutu (rel eased), Baranmoto (lieutenant),

Benba Sal aona, Bokata W Ekila, Bekazwa, Bofale, Bofassa Dj ema, Boonda, Bosenbo
Bossekot a Wat shi a, Bongonbe Bohul u, Buhenda wa Miushaba, Bwabwa wa Kayenbe,

Dy anbol eka L' Ora, Fundu Nkota, Essol oomma Eya Linganga, Nzazi, Orare Lea Sisi
Tshi ongo Tshi bi nkubul a wa Tunba, Tsi bwabwa Ashila Pashi, Vangu Marmbweni

(rel eased), Tenbesa Donat, Zumbu, Kumassi Mantiuka, Ali Kal onga, Ms. Mndonga,
Cl enent Kibinda, Ambago Tulu, Baruti Ngbanda and Kyungu wa Kummanza.

172. CGeneral Mil and and the 10 survivi ng Kat angan gendarmes who gave thensel ves
up with himon 9 May at the then seat of the Governnment in Lubunmbashi, and who
are still being held i ncommuni cado, have al so not been tried. General Ml and
had been listed as missing for nearly four nonths.

173. The situation is the same for the right to be heard by an independent and
inmpartial tribunal in the determination of one's rights (article 10 of the

Uni versal Declaration of Human Rights and article 14 of the Internationa
Covenant on Cvil and Political Rights) in cases involving the confiscation of
property acquired illegally. This situation was already reported by the Specia
Rapporteur in his previous report,® where he recounted being told that, for
AFDC, "anyone who owns property is a Mbutu supporter” and is therefore liable
to have such property confiscated. The honmes of such individuals are occupied
i mediately by Alliance officers or officials, or even by President Kabila's
personal physician. There are an enornous nunber of conplaints of this nature,
and al though the accusation is that such property was acquired illegally with
public funds, not only has this not been denonstrated but there has not even
been any attenpt to so do before the courts. |In addition, President Kabila
created the Ofice of Illegally Acquired Property, in a further snub to the
Nati onal Soverei gn Conference which had al ready begun work in this area, only on
16 July, when the property of former mnister Tshi banda, Mkol o ea Ponbo,

Pay- Pay, Seti Yale, Ml eka Nzul ama, Max Munga, Nene Nzi nbi and others, as well
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as virtually all the apartnments in the Wageni a buil ding, had al ready been
confi scat ed

174. In another exanple of the denial of justice, the very serious and
systematic human rights violations commtted during Marshal Mbutu's

di ctatorship have not resulted in judicial proceedings with all the guarantees
that this inplies, when that was one of the things that denocratic sectors had
hoped for nost.

G Raght to freedom of opinion

175. In his earlier reports, the Special Rapporteur pointed out that, because of
the statute governing State radi o and tel evision, the absence of nationa
newspapers or newspapers in indigenous | anguages, and frequent acts of
repression, there was no freedom of expression or opinion in Zaire and, above
all, the people of Zaire did not enjoy the right to information, despite the

exi stence of independent newspapers. He concluded that in such circunstances
the pl anned el ections would not be free.? The |latest situation, however, nmkes
a tremendous step backwards in this respect.

176. 1t is true that newspapers continue to circulate freely, but under the sane
constraints as noted in previous reports: they are available only in Kinshasa,
they contain little news, they have linmted circulation, they are published only
in French, etc. However, various steps taken by the new authorities reveal open
contempt for the press and an undeni able effort to prevent the free expression
of ideas and the right to information. The Mnister of the Interior has said as
much: "nore than 80 per cent of what the press says is false"

177. The authorities' wariness of freedom of expression is reflected,

inter alia, in (a) the high accreditation fee (US$ 100) which the foreign press
is required to pay; (b) the creation of an inspectorate for the public audio-
visual nmedia, clearly with censorship in mnd; (c) the call by the Mnister of

I nf ormati on, Raphael Ghenda (Conmm ssioner at the tine), on 19 May to the public
press to "receive instructions fromAFDL", which sinply meant that any reporting
nmust be approved by AFDL; (d) the expul sion of independent journalists fromthe
public nedia, accused - rightly or wongly, it hardly matters - of being Mbutu
supporters (Francine Makoko, for example); (e) the frequent confiscation of

equi prent during public denmonstrations; (f) the requirement that secul ar private
radi o stations pay 40 per cent of their revenues to AFDL (20 per cent for
religious stations); (g) the advertising ban on private radio stations; (h) the
requi renent that regional radio stations broadcast news and announcenents from
the Alliance twice a day; (i) the obligation sonetines to reveal sources or

i ssue deni als, as docunented by the non-governnental organization Médias Libres,
nédi as pour tous; (j) the requirement, in sone places, that news programes be
approved by the Alliance, as apparently happens in Lual uburg.

178. One-party totalitarianismreaches its height in public television and
radio, and in Kivu and Mani ena at |east, private radio stations have been taken
over by the State: programes praising the new authorities are broadcast
non-stop (President Kabila is presented as the man of |iberation, reconstruction
and devel opnent) and AFDL al one has access to those nedia, or rather, the public

l...
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nedi a are the voice of AFDL, while no news, announcenents, interviews or
opi nions of dissident sectors are all owed.

179. Dissident political parties are not alone in being silenced: no segnment of
civil society or non-governnental organization has access to the public nedia.
Cvil society has no outlet to express itself, a situation which could lead to
violence as an alternative form of expression

180. It is inpossible to hear news from abroad: Congol ese National Radio and
Television (formerly OZRT) only broadcasts national news. The situation has

wor sened because Radio France Internationale can no |onger be received, as a

result of the fighting in the nei ghbouring Republic of the Congo.

181. In addition to this overall situation, there are cases of direct
repression: (a) foreign journalists were humliated at the Intercontinenta
Hotel in Kinshasa on 25 May by nenbers of AFDL; (b)on 8 Septenber,

Muboyayi Mubanga, editor of the independent newspaper Pol ydor was arrested and
hel d i ncormmuni cado in Lenba, Kinshasa; (c) on 7 May, Matadi Mandefu, editor of
La Voix du Peuple in Beni (fornmerly Radi o Mungano) was arrested and held for

24 hours on grounds of his professional activities, apparently because they were
not to the liking of the new authorities; (d) also in Beni, Chronigues des
Droits de |'Homme, the prestigious programme of the |ocal branch of AZADHO, has
been banned since March; (e) on 22 May in Kinshasa, cameraman Betu Kumesu was
attacked and tortured for filmng a student denonstration for denocracy; (f) on
25 May, Alliance agents confiscated fromjournalists covering a student
denonstration all the videocassettes and fil mwhich they had; (g) in Lubunbashi
journalist Lenge Kabeya, editor of Le Devoir, was issued a warning by AFDL for
havi ng reported on the transfer to Rwanda of Congol ese public property; (h) in
Ki sangani, a journalist was forced to present hinmself daily to the authorities
for having reported the sanme thing, except that the destination of the property
was Uganda; (i) Ali Kalonga, director of the Congol ese Press Agency, was
arrested for having reported that an Alliance m nister was under house arrest;
(j) the daily newspaper Le Soft was attacked and ransacked four times and its
director had to flee into exile; and (k) Kinyongo Salek, a journalist with Le
Potentiel, was abducted fromthe Pal ace of Governnment itself on 1 July and
threats were made agai nst him

H R ght to freedom of association

Hunan rights and devel opnent organi zati ons

182. The new regine is suspicious of the status of human rights and devel opnent
organi zations. Cenerally speaking, they are tolerated in Kinshasa but not in
the interior.

183. For exanple, after the fall of Bukavu, the then | eader of the Banyamul enge,
Ruhi mbi ka Mul | er, organi zed an NGO coordinating office to replace the Consei
régional des ONG freely el ected by the non-governnental organizations

t hensel ves. Al NGO activities were suspended and any aut horization had to cone
fromMiller and be requested one week in advance. Sonetines, a Banyanul enge
agent or "facilitator" had to be present at any neeting. Statenments concerning

l...
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human rights had to be subnmitted to the authorities in advance for approval
Twenty per cent of foreign funds had to be turned over to the authorities to
support the war effort. Al four-wheel drive vehicles had to be turned over to
the rebels. The organizations were told: "There'll be no nore talk of human
rights. W're at war". And, of course, several of them such as the Société
des coopératives pour |e dével oppenent de Fizi and Action pour |e dével oppenent
intégré de Kivu, were | ooted.

184. In Northern Kivu, the Governor said nuch the same thing to a nunber of
peopl e, nanely, that "non-governnental organizations will remain under the
control of the new authorities"”.

185. In Kisangani, NGO activities are very restricted. The AFDL authorities
recei ved an NGO del egation, telling them "W won't suspend your activities,
but any public denmpbnstration nmust be authorized. You nmust be careful not to
interfere with the Alliance's activities, because our troops are still hot-
headed".

186. In addition to violations of the rights to life, physical integrity,
freedom of opinion and expression, security of person and others, sonme exanpl es
of acts of repression agai nst non-governnental organizations are: (a) in

Ki sangani, Les Am s de Nel son Mandel a held a study neeting on human rights on

25 May, as a result of which its President, Roberto Ilunga, was sumoned to AFDL
headquarters (note: not to the Governnent), where he and the Vice-President
were questioned for nore than five hours for allegedly insulting

President Kabila and for saying that there were foreigners in the Governnent of
the Denocratic Republic of the Congo and that AFDL had no respect for denocracy;
the organi zation's activities were henceforth suspended by AFDL (not by the
Governnent), all its docunentation was confiscated, although it was later
returned, and the lives of its President and Vice-President were threatened;

(b) many foreign non-governnmental organizations were forced to contribute to the
war effort by caring for or feeding soldiers; (c) VSV and AZADHO recei ved
various kinds of threats, to the point that the latter's President,

Gui Il aune Ngefa, was forced to seek refuge abroad; (d) WIIliam Kal ume Lual ab, of
VSV, was arrested on 28 June and two persons inquiring about himreceived no
reply; he was being held i ncommuni cado; (e) the sanme thing happened to

Laurent Kantu, President of the Association des cadres pénitentiares, who was
arrested in Kokolo canp sinply for making inquiries about other prisoners;

(f) Justin Mibikayi, Secretary of the Conité pour |a dénocratie et les droits de
' honme (CDDH), and the San Al berto parish priest, who were showi ng a pacifist
film(Children of Soweto) in civic education programes, were arrested and
guestioned by Alliance nenbers who felt that the filmwas an incitenent to

rebel lion against the regine (28 July); the filmwas confi scat ed;

(g) Bul anbo Katanmbo Anbroi se and Didi Mwati Bul anbo were arrested on 6 May by a
Rwandan commander for requesting perm ssion to publish the CADDHOM newsl etter
Mrvangaza; in addition, their Bel gi an-donated notor bi ke was confiscated; (h) the
same Didi Mwati Bul ambo, together with Kyl osho Kyal ondawa and

Donati en Mazombi Mutekul wa, all of them CADDHOM workers, were arrested on

23 August in Kivu by ADFL | eaders; and (i) Bertrand Lukando and Ramazani D onba,
of CNONGEY Mani ema, were arrested and tortured in August (see paragraph dealing
with torture)
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187. Many NGO prem ses have been | ooted and the confiscated property is used by
ADFL wi t hout problem Even property donated by foreign cooperation to human
rights or devel opment organi zations is used publicly by the guilty parties, as
in the case of GRAFBAF. In Kinshasa, a vehicle was confiscated fromthe Centre
oecumeni que pour la pronotion du nonde rural (COPROMOR) in the |ast week of My,
and the sane thing happened to the African Institute for Econom c and Soci a
Devel opment (I NADES)/Ki kwit; in Northern Kivu, Wrld Vision and CARE were

| oot ed.

O her associ ati ons

188. In addition to political parties and human rights and devel opnent

organi zati ons, the work of other associations has been affected. This is true
of the Southern Kivu Chanmber of Commerce, whose President was renoved and

repl aced by an American busi nessman who had cooperated financially with the
rebel s, and, anong others, of the Syndicat des professeurs congol ais, whose
activities were suspended by order of AFDL on 9 June for seeking to hold a
nmeeting. The same thing happened to other teachers' unions, such as SYCO and
FENECO.

189. Furthernore, the plan to set up AFDL committees in State and private

busi nesses and services, announced on 31 May, is not only intended to create a
paral | el , ideol ogy-based uni on nmovenent, but nmay al so become an unaccept abl e
vehicle for betrayal and informants. One such comittee has already been
created in the Directorate General of Taxation

I. Right to freedom of assenbly

190. Al denonstrations have been prohibited since 19 May, a ban that was
reiterated on 26 June. On 28 August, the Mnister of the Interior stated that
not only demonstrations in public places, but even those held in private venues,
were prohibited. Nonetheless, political parties and other organizations, as
wel | as students, stage peaceful denonstrations. As in the previous era, these
are suppressed violently, resulting in death, injury and | ong-term detention

wi t hout formal charges against which to defend onesel f.

191. The violence with which denonstrations are suppressed cannot be bl aned on
excesses on the part of mddl e-ranking nenbers of the AFDL police. It was
President Kabila hinmself who, in referring to the denonstrations that took place
i n Bukavu and Maniema in June, warned that if such denonstrations continued, he
woul d have participants shot, and added that he was going to inpose a bit of

di sci pline.

192. In order to avoid denonstrations, the new authorities prohibited vigils for
the victins of the massacres that occurred at the end of May in Wira. The
vigils were to have taken place in private, but the authorities ordered the

bodi es buried imediately. This attitude also reflects utter disregard for the
i ndi genous popul ation, who custonmarily hold wakes for their dead |asting two or
t hree days.
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193. The following is a partial list of peaceful public denonstrations that have

been violently suppressed: (a) on 15 May, nore than 100 student denonstrators
wer e detai ned and taken to Kalolo canp; (b) on 28 May, at a student
denonstrati on demandi ng an end to foreign intervention, several students were
injured; (c) a student denobnstration on 9 June denanding the rel ease of the
Director of the National Institute of Comerce; (d) a UDPS denobnstration on

30 June, at which 18 people were arrested; (e) a UDPS and PALU denobnstration on
25 July, at which two people died and nore than 48 were arrested, of whom
several were tortured; (f) on 15 August, at a UDPS denonstrati on comrenorating
Tshi sekedi's appointnment as Prime Mnister in 1992, 20 people were arrested and
many of themtortured; (g) on 26 August, a student, Mkolo, was killed at a
denonstration in Kinshasa; (h) sone days later, participants in cerenonies of
nourning at the university were net with repression; and (i) many arrests were
nmade at a UDPS denobnstration in Bandal ungwa.

J. Economic, social and cultural rights

194. The Special Rapporteur believes that it is too soon to evaluate the efforts
made to ensure the enjoynment of economic, social and cultural rights. The

i nternational obligation to ensure theminvol ves adopting neasures for their
progressive attainnent. It is advisable to wait to nake an anal ysis, given the
war effort and the absence of a Government plan to date.

195. In any event, the galloping inflation inherited fromthe previous regine
was reined in fromthe day after the AFDL triunph and in the nonth that
fol l owed, *® and this should result in inproved living conditions, particularly
for wage earners. However, sone sources claimthat inflation has started to
ri se again, although not at the uncontrolled rates seen previously.

196. On 25 June, civil service salaries were paid for the first time since the
AFDL triunmph, on the basis of the nominal salaries paid in Kengo's tine. The
following nonth, a civil service union protested that there had been
discrimnation in favour of the nost senior civil servants.

197. In education, there is justifiable concern about the mlitary presence in
the universities. Student unrest has been exacerbated by the fact that the

M ni sters of Education and Finance announced on 8 July that students or their
parents woul d have to continue to pay their share of the cost of registration
nmai nt ai ni ng an odi ous systemthat has forced many students to interrupt their
studies. This situation pronpted lecturers to go on strike from4 to 18 July,
but on 29 July, the Mnister of Education announced that, as of the follow ng
academ c year, education would be free.

198. There has al so been repression. The Rector of the University of Kinshasa
warned three students that if they insisted on inviting Tshisekedi, they m ght
be expelled fromthe University.
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K. Situation of children

199. As yet, no definite policy towards children is discernible. However, two
war-rel ated circunstances are cause for grave concern. The first is the
conplaint, already made in last year's report, that children have been recruited
by AFDL for armed conmbat. This year, simlar conplaints were made, and there

was even mention of 11-year-olds carrying heavy arnms and engaging in conbat. In
t he process, these child soldiers, known as "Kadogo", have been corrupted, and
they have participated in robberies and killings.

200. The second circunstance is the absolute disregard shown for children's
lives in the attacks on refugee canps and in the bl ockadi ng of humanitarian
assi stance to them

L. Situation of wonen

201. Again, it is inpossible to predict what the new Governnent's gender policy
will be. However, the limted nunber of wonen in the Government is striking:
one worman mnister (no longer in office), Justine Moyo Kasa Vubu (G vi
Service), and two deputy mnisters, Julina Lumunba (Information and Propaganda)
and Mul ul u Manmbol eo (Social Affairs).

202. According to a study by the Mouvenent des femmes pour la justice et la
pai x, wonen have suffered nost and have the hi ghest expectations, as they are

| ess confrontational and belligerent than nen. The Special Rapporteur shares
this view and | ooks forward to greater political participation by wonmen in the
future, just as they now play a leading role in non-governmental organizations.

203. The Speci al Rapporteur |earned of the existence of a proposal by wonmen's
organi zations for inproving the situation of wonen in society (anendnents to the
Cvil and Fam |y Codes), but apparently the Governnment has yet to discuss it.

204. There were several conplaints of acts directly affecting the dignity of
wonmen, including rape as a formof torture. Furthernore, Congol ese wonen in
particul ar were sexual ly assaulted by soldiers described as Rwandan-| ooki ng or
Por t uguese- speaking in Ki kw t, Bandundu province.

205. Doing as they please, for exanple in the way they dress, has been severely
puni shed. There have been innunerable reports of young wonen wearing jeans or
trousers being beaten by AFDL soldiers: (a) on 22 May in Matete market,

Ki nshasa, four girls were publicly undressed by AFDL nenbers for wearing

stocki ngs; (b) around the sanme tinme, a 25-year-old woman wearing a mniskirt was
al so stripped and beaten near the square Triangle de la Cité Verte; (c) on

20 May, Kasenge M nmi was stripped and | eft naked in her parents' hone because
AFDL sol diers did not approve of what she was wearing; (d) the same thing
happened to three other girls on 7 June at the intersection of Force Publique
and Assossa avenues; (e) on 2 June, a girl's clothes were destroyed in Barunbu;
(f) on 28 May, the same thing happened to A ga Mase in Ngiri Ngiri; and (g) on
22 June, a girl named Mado was beaten and injured for the sane reason. The
reports are endl ess.
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206. Incidents of violence against wonen have been frequent: (a) a Ms. Chryson
was tortured on 2 April after being detained because of accusations made by the
m stress of an AFDL nenber; (b) on 2 April, 12-year-old G sel e Fatuma Cheka was
raped in Canp Dunez, Kitanmbo; (c) Ms. Badi banga Bella Liliane was detai ned,
beaten and sexual |y abused on 10 July by 17 AFDL nenbers who accused her of
havi ng been the mstress of a FAZ soldier; (d) on 3 May, 18-year-old

Sol ange Machozi Baeni was raped throughout the night by AFDL soldiers on the
road from Masisi to Goma; (e) two wonen who requested anonynmity were raped by
sol di ers in Lubunbashi on 13 June; and (f) in July in Kinshasa, a girl was

ki dnapped and held for four days by sol diers who raped her repeatedly.

207. The inhumanity of menbers of the new arny is revealed by their treatnment of
the wife of missing prisoner Matungulu Bareke: she was attacked four tinmes in
Ki bunra to make her stop | ooking for him

208. The Speci al Rapporteur believes that the question put to the deposed
Governnent by the Committee on the Elimnation of Discrimnation against Wnen
as to "whether effective neasures had been taken to protect the physical and
noral integrity of refugee wonmen and of all wonen victinms of armed conflicts”
shoul d be answered by both the Governments that were in power in 1997. No
neasure to that effect has been taken

VI11. CONCLUSI ONS AND RECOMVENDATI ONS
A.  Concl usi ons

The denocratic process

209. During the |last years of Marshal Mbutu's regine, there was a buddi ng
transition to denocracy, encouraged by civil society, the churches and

non- gover nnent al organi zati ons, di scouraged by the man who had been in power for
32 years and his court, and for the nobst part not encouraged by the so-called
political class. That process had brought about gains in the areas of socia
organi zati on, freedom of expression and a multi-party system anbng others

whi ch, with advances and set backs, could be considered to have been

consol idated. There was also the duly agreed national project of the Nationa
Soverei gn Conference (CNS).

210. The rebel nmovenment's grow ng popul arity anong nany sectors could, for the
nost part, be attributed to their comon rejection of the dictatorship and to

t he hope that AFDL woul d inpl enent the CNS agreenents, although AFDL al ways sent
out m xed signals on this score.

211. Unfortunately, the record of the first few nonths seens | ess than
satisfactory. |If, by a denocratic regime, we nean one in which human rights are
respected, power is vested in the Governnent by the people through free
elections, there is a separation of powers, the lawis enforced by the
authorities, there is equality under the law, the arned forces and police are at
the service of everyone, the courts performtheir functions independently,
political parties express thenselves freely, and there is freedom of the press,
then this report shows that none of these conditions are being net.
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212. The regime has elimnated the civil rights to life, liberty, physica
integrity, etc.; the rights of political participation have been suspended,;
there are no nmeasures to ensure the enjoynment of economc, social and cultura

ri ghts; announcenents of free elections are contradictory and no effort is being
nmade to put theminto effect; President Kabila exercises executive and

| egi sl ati ve power and judges and magi strates are answerable to him all |aws

whi ch contradict the new precepts laid down by the Presi dent have been repeal ed;
one ethni c group predomi nates over hundreds of others, often resulting in
conflict; the nere suggestion that soneone is a Mbutu supporter, guilty of
genoci de, a Hutu or Benbe, anmbng other stigmatizations, results in

di scrimnation agai nst that person; the new arnmed forces and police are at the
service of the political and ethnic power group in the Government and commit
abuses agai nst opponents and "enemi es"; the courts are subject to the executive
branch; political parties are banned, except for one which is identified with
the State; and there is no freedomof information on radio and tel evision, the
nost popul ar public nedia.

213. A nmentality of victors and vanqui shed has taken hol d, aggravated by the
wi despread perception that the former include foreigners, a situation which
causes a strong sense of humliation

214, The Alliance refuses to admt that the liberation was not due only to its
efforts, that there were constant demands for denbcracy - and rmuch bl ood spilt
in the process - over the past seven years. The "ville norte" days |aunched CNS
and relaunched it every time it was brought to a standstill. The independent
press, within the limts inposed on it, dissen nated ideas of freedom and human
ri ghts organi zations taught the value of dignity. None of this is acknow edged
by AFDL.

215. The new State structure, based on an omni present state party (although this
is denied), the absence of a short-, medium or |ong-termdenocratic project,
and the fact that there is nobody capable of controlling the exercise of power

all lead the Special Rapporteur to conclude that the Congol ese people do not
enjoy, and will not enjoy in the foreseeable future, the human right to
denocr acy.

Hunman rights

216. The Alliance's arrival had some positive aspects, such as an end to
extortion and |l ooting, increased security in the cities and a drop in ordinary
crine.

217. However, there are also the negative aspects described in this report:
violations of the right to life, in the formof political nurders, police
brutality and di sappearances; the use of torture and other cruel, inhuman or
degradi ng treatnent or punishnment; attacks on the dignity of women; and
restrictions on the freedons of assenbly, association (especially politica
parties and non-governnmental organizations), opinion and expression, etc.

218. The concl usions of the report of the Lutheran Church, drafted at the
request or with the endorsenment of AFDL, do not differ substantially fromthose
contained in this docunent, in that they confirmthat there have i ndeed been
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human rights violations and that these are continuing. The nunber of victinms is
uni magi nable. The situation is very conplex and nore than one sector is to
blame. Inter-ethnic conflicts have in fact been going on in Kivu for years.

219. The truth is that, unless they win the human right to denocracy, the
Congol ese people will be unable to enjoy all their civil, cultural, economc,
political and social rights.

220. The CGovernment does not take any blame nor admit to any wongdoing. It is
al ways the others, the stignmatized, who are in the wong. Humanitarian agencies
are presented as protecting those guilty of genoci de, and non-governnent al

organi zati ons and the Special Rapporteur are branded as |iars.

221. The present CGovernment, like its predecessor, also refuses to cooperate
with the nechani sns of the Comm ssion on Human Rights or with those established
by human rights treaties. Wile such conduct may be viewed with tol erance,
given its short time in power and the conditions which it faced when it cane to
power, such cooperation should be resuned soon in order to win the internationa
comunity's confidence in a climte of respect which has until now been | acki ng.

Nat i onal peace process

222. AFDL has failed to advance the peace process, if it ever really intended to
do so. The country is nore sharply divided than before, inter alia in its arned
forces: between AFDL and former FAZ nenbers and bet ween Rwandans and Kat angans.

223. The ethnic conflicts have not been settled, nor will they be settled unti
the State commits itself to a policy of reconciliation. 1In the renewed conflict
in Northern Kivu, the State, instead of acting as nedi ator or peacenaker, has
aggressively taken the side of one of the ethnic groups.

224. Unfortunately, the security which the victorious forces had inposed on the
conquered cities has been considerably eroded by those same forces. This is
confirmed by the attacks on property and security described in this report.

B. Recommendati ons

To the Government of the Denbcratic Republic of the Congo

225. Denocratic process. The Government should i medi ately begin the process of
bui | di ng denmocracy. This process is not a matter of choice for the Governnent,
nor is it a gracious concession to the international conmunity; it is an

unavoi dabl e obligation to the people. Therefore, a dial ogue should be initiated
promptly with the denocratic forces that made it possible to end 32 years of
authoritarianism The text el aborated through the collective efforts of CNS
cannot be discounted; it is not witten in stone, but it is a very sound
foundati on. No Congol ese shoul d be excluded fromthe process on grounds of
ethnic origin, politics, religion or gender. Conversely, no one who is not
Congol ese should be entitled to participate.
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226. Electoral tinetables should be agreed upon, not inposed, and realistic, not
demagogi c; they nmust not be used as pretexts for postponing the process
indefinitely.

227. Structure of the State during the new transition. The transition cannot
progress w thout an effective separation of powers and a fully functioning
multi-party system The State cannot be exenpt fromcontrols. The process
begun by CNS represents a m ni mrum whi ch cannot be ignored. The guarantee of
pluralismis inconpatible with the existence of a single party and even nore so
with a state party, such as MPR

228. Human right to justice. The fact that judges are answerable to the
President of the Republic is inconpatible with the rule of law, as is the fact
that the President and his mnisters can exercise judicial functions such as
ordering arrests. To restore these rights, the Governnent nust: (a) guarantee
t he i ndependence of the judiciary; (b) give the latter jurisdiction over the

i nvestigation of property msappropriated by former dignitaries of the Mbutu
Government; (c) investigate, with due respect for procedural guarantees, crines
committed during both the former reginme and the current one, and ensure that the
executive branch cooperates fully with the judicial branch to this end; and

(d) adopt other neasures to end inpunity.

229. Arned forces and police. The new Congol ese armed forces shoul d neet
criteria of national representativeness and not be dom nated by any given ethnic
group, region or political tendency. The armed forces and the police should be
national, in the sense of uphol ding Congol ese val ues and serving the Congol ese
people. Former FAZ nmenbers should be integrated in conditions of dignity.
Menbers shoul d be given mandatory training on developing a culture of respect
for human rights. Care should be taken to ensure that children under the age of
15 do not take part in hostilities (article 38 of the Convention on the Rights
of the Child).

230. Right to life and to physical integrity. Summary executions, enforced

di sappearances, looting and torture can and nust be stopped. No exceptions can
be made in this regard. These human rights viol ations nust be conpletely

er adi cat ed.

231. Freedom of expression and opinion. The Government nust lift all neasures
that restrict these freedons for journalists, newspaper owners and all Congol ese
peopl e who need or wish to be informed. No one should be persecuted for his or
her ideas or for dissem nating them

232. Non-governnental organi zations. These are not the enemes of the State,
but its partners. They play an indispensable role and the State should see
their criticisns as a patriotic contribution to the creation of a society free
of injustice. They should enjoy conplete freedomin establishing thenselves,

el ecting their authorities, receiving contributions, determ ning their mandates
and exercising their functions.

233. Nationality. There is sufficient basis in international |aw for persons
bel ongi ng to non-native ethnic groups to be recogni zed as Congol ese national s.
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However, in no case does this authorize the granting of such recognition to
persons who, by law, are foreigners.

234. Status of wonen. The Government should inplenment a policy to guarantee an
end to legal, cultural and educational discrimnation against womnen.

235. Conflict in Northern Kivu. The Government has all the tools it needs to
settle the ethnic conflicts in Kivu in conditions of justice and equality,
wi t hout increasing aninosities or taking sides.

To the United Nations and the international conmmnity

236. Assistance for internally displaced persons and environnenta
rehabilitati on. The Special Rapporteur reiterates his 1996 recomrendation to
the effect that the international community (regional and internationa

organi zati ons, both governmental and non-governmental, and States should help to
rehabilitate the environment in the Denocratic Republic of the Congo, which has
deteriorated as a result of the need to accommodate over 1 million Rwandan
refugees, and shoul d assist internally displaced persons.

237. Mechanisnms of the Conm ssion on Human Rights. Since 1967, the Conmi ssion
has devel oped a nunber of nechanisns for carrying out in-depth studies of
situations which reveal a consistent pattern of human rights violations. Such
mechani sns i nvol ve the conduct, by experts, of studies on human rights in a
given country, on a particular human right or on a specific formof human rights
viol ation. Experience has shown that special rapporteurs have presented

obj ective reports, whose basic purpose is to determ ne whether or not specific
actions are consistent with international declarations and agreenents. It is
true that the work of special rapporteurs is usually not recognized by the
Governnents concerned. However, it generally is recognized by victins of human
ri ghts violations, non-governnmental organizations and States which respect those
rights in their policies and international relations. The author can attest to
the inportance of these so-called special procedures in securing the enjoynent
of greater freedom based on his experience as a victimof violations and a

def ender of human rights in his own country.

238. The Wrld Conference on Human Rights, held in Vienna in 1993, recommended
i ncreased coordination in support of human rights and fundanental freedons
within the United Nations system proposed that the Centre for Human Ri ghts
shoul d be assured adequate nmeans for the systemof thematic and country
rapporteurs and underlined the inportance of preserving and strengthening those
nmechani sns.

239. This is an unfinished task which faces opposition fromsone States.
Capitulating to themmght bring results in the short term but in the interests
of a long-termvision, Vienna nmust not be forgotten
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Not es

1 E/CN. 4/ 1995/ 67, E/CN.4/1996/66 and Corr.1 and E/CN. 4/1997/6 and Add. 1
and 2.

2 Whenever no year is indicated for a date, the year is assuned to be 1997.
In addition, the nane Zaire or Republic of Zaire is used to refer to the
Government which was in power until 17 May 1997, and the name Denocratic
Republic of the Congo is used to refer to the one which took over on that date.

3 See E/CN. 4/1997/ 6/ Add. 2.

4 The Mobutu regine also refused to authorize the Special Rapporteur to
visit the country in July 1996 to investigate the violence taking place in the
ethnic conflicts in Northern Kivu, which resulted in nunerous casualties and
refugees, primarily anong the Tutsi popul ation. See E/ CN. 4/1997/6/Add. 1,
paras. 8 and 9.

5 Sone sources say that this report was requested by the Alliance, which
al | egedly appoi nted the nmenbers of the conm ssion.

5 E/CN. 4/ 1997/ 6/ Add. 2, para. 9.

" The Mobut u- Kengo Government nmde very simlar accusations against the
Speci al Rapporteur. See E/CN. 4/1996/66 and Corr.1, para. 8, and E/ CN. 4/1997/6,
paras. 18 and 19.

8 E/CN. 4/ 1995/ 67, para. 277.
° E/CN. 4/ 1997/ 6, paras. 180 and 189.
10 Those efforts included:

- A synposium held in Nairobi in Decenber, which Mbutu did not
attend;

- A visit to Gohadolite by President Mi of Kenya, who urged the
Marshal to negotiate, w thout success;

- A nmeeting in Pretoria on 28 January. The Governnent was urged to
negotiate with the rebels, again wthout success;

- At the end of January, efforts by M. Mhamed Sahnoun, Joint United
Nati ons/ Organi zati on of African Unity (QAU) Special Representative,
to persuade Deputy Prine Mnister Kamanda wa Kamanda to begin
negotiations, with the same result. Kamanda's position was that
outsiders should not interfere in Zaire's internal affairs;

- In January, efforts by King Hassan ||l of Mrocco vis-a-vis del egates
of Mbutu, w thout success;
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Zaire's reply to the proposal for a ceasefire was that the latter
was unaccept abl e unl ess the invading troops first wthdrew,

The Security Council's five-point peace plan of 18 February,
proposed by Special Representative Mhanmed Sahnoun. Proposed in
February, it was ultimately accepted by a Governnent in utter
defeat, but was not accepted by the victorious rebels, especially
since two of the points stipulated the withdrawal of all external
forces fromZaire and protection of the refugees and facilitation of
access to humanitarian assistance,;

A nmeeting in Niger on 19 February in support of the Security
Council's proposal proved fruitless;

Presi dent Mandel a extended an invitation to Mbutu and Kabil a, but
only the latter attended (Mbutu sent an em ssary). By that point,
Kabila's position was gradually hardening: he agreed to talk, but
only about the resignation of Mbutu Sésé Séko;

Despite renewed efforts by M. Sahnoun in February and March, the
respective parties were unyielding. For the Kinshasa Governnent,
the only solution was the withdrawal of the aggressors under

i nternational supervision; for AFDL, the only topic of discussion
was the withdrawal of Mbutu. Peace was viewed as a consequence,
not a condition, of the negotiations;

Efforts by the Vice-President of South Africa, Thabo Moeki,
Vis-a-vis Mbutu;

A neeting in Togo on 27 March, at which the Zairian del egati on,
headed by one of the two First Vice-Presidents of HCR-PT, of the
non- armed radical opposition to Mbutu, and a del egate of the
latter, met with the Conm ssioner for Foreign Affairs of the

Al liance, Bizim Karaha; this neeting also failed to produce
results;

A nmeeting in South Africa from5 to 8 April, at which
Kamanda wa Kamanda represented the Governnent and Bizi ma Karaha
represented the rebels;

A nmeeting in Cape Town between Kabila, South African Vice-President
Thabo Moeki and Joint United Nations/ QAU Speci al Representative
Mohaned Sahnoun on 16 April;

Bill Richardson, in his capacity as envoy of President dinton,
sought to reach a settlenent in separate interviews with Mbutu and
Kabila on 29 April, but with no success whatsoever;

A nmeeting on the ship Quteniqua, the first neeting between Kabil a
and Mobutu. By that point (4 May), Mbutu had nothing left to offer
but his resignation; he did not, however, offer to resign;
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- On 8 May, a group of Central African Presidents, neeting in
Li brevill e, sought to persuade HCR-PT to appoint a President
enpowered to negotiate. Although the effort was a | ast-m nute one,
two days later the Parlianent elected as its First President the
Catholic Bi shop of Kisangani, Monsignor Laurent Mnsengwo. The
rebels were on the threshold of victory.

1 Wtnesses have consistently testified, inter alia, that |large suns of
nmoney earmarked for the war effort were squandered and that hi gh-ranking
officials sold the rebel s weapons which had cone into their possession after
Qpération Turquoise in 1994.

2.On the day Kinshasa fell, General Mhel e was assassi nated by DSP nenbers
on grounds of treason, although some sources attribute his death to Mobutu's own
son, Mbbutu Kongol o.

13 The Special Rapporteur could obtain neither Decree-Laws Nos. 1 and 2 nor
subsequent decree-laws, although he consulted many | awers and non-gover nient al
or gani zati ons.

14 See E/CN. 4/ 1996/ 66, paras. 60 to 63, and E/CN. 4/1997/6, paras. 39 to 44,
anong ot hers.

15 See E/CN. 4/ 1995/ 67, paras. 248 and 260; E/CN. 4/1996/66, paras. 120 (a)
and 125 (a); and E/CN. 4/1997/6, para. 214.

' This is the nanme given to those who fought with Tshonbe in the 1960s,
during secession, and later participated in the guerrilla operations of the
1970s. Al though some mi ght be actual Katangan gendarnes, nost are the latter's
sons. They have always lived mainly in Angola, and they cooperated with the
AFDL war effort.

17 See E/CN. 4/ 1996/ 66, paras. 84, 85 and 130, and E/CN. 4/1997/6, paras. 111
to 138 and 239.

8 See E/CN. 4/1997/6, para. 178.

1 Noted in document E/CN.4/1997/6, paras. 42 to 49.

2 1n fact, it was the European Uni on del egation which nade the
announcement, stating that it noted with satisfaction the willingness of the
Congol ese authorities to base their actions on denocracy and human rights, and
addi ng that the President had pledged to observe the electoral tinetable, which
provided for the holding of free and denocratic elections in 1999.

2l See E/CN. 4/1997/ 6/ Add. 1.

22 See E/CN. 4/1995/67, paras. 96 to 103, and E/CN. 4/1996/ 66, paras. 43
to 54.

22 E/CN. 4/1997/6 and Add. 2
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24 See E/CN. 4/1966/ 66, paras. 23 and 31, and E/CN. 4/1997/6/ Add. 1.
25 E/CN. 4/ 1997/ 6, para. 208.

26 E/CN. 4/ 1995/ 67, paras. 238 to 241; E/CN 4/1996/66, paras. 112 to 115; and
E/ CN. 4/ 1997/ 6, paras. 150 to 151.

2T CEDAW C/ 1997/ L. 1/ Add. 11.

28 E/CN. 4/ 1997/ 6/ Add. 2, paras. 22, 25, 27 and 29.

2 1bid., para. 25.

%0 E/CN. 4/1997/6, paras. 186 and 187, and E/ CN. 4/1997/6/Add. 1, para. 10.
81 E/CN. 4/1997/6, para. 199, and E/CN. 4/1997/6/Add. 2, para. 16.

32 One of the fathers of Congol ese i ndependence.

3% E/CN. 4/1997/6/ Add. 2, para. 31.

34 E/CN. 4/ 1995/ 67, paras. 217 to 222 and 254; E/CN. 4/1996/66, paras. 101 to
103 and 121; E/CN. 4/1997/6, paras. 96 to 100 and 219.

% The rate of inflation was announced by the conmerce department of the
United States Enbassy.



