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I NTRODUCTI ON

1. In conformity with article 9, paragraph 1, of the Internationa
Convention on the Elimnation of Al Forms of Racial Discrimnation, each
State party has undertaken to submit to the Secretary-Ceneral of the

United Nations, for consideration by the Comrittee on the Elimnation of
Raci al Discrimnation, a report on the legislative, judicial, admnistrative
or other neasures which they have adopted and which give effect to the
provi si ons of the Conventi on.

2. In conformity with this obligation, Chile has produced the present
docunent which contains the eleventh periodic report, due on 19 Novenber 1992,
the twelfth report due on 19 Novenmber 1994, and the thirteenth report due

on 20 Novenber 1996. The npbst recent report submitted by Chile was dated

15 January 1992 and represented the ninth and tenth reports which had been due
on 20 Novenmber 1988 and 20 Novenber 1990 respectively.

3. In accordance with the guidelines established by the Commttee
(CERD/ C/ 70/ Rev. 3), the present report is divided into two parts: the first
part describes the general aspects of racial discrimnation in Chile, the
princi pal measures which the State has adopted during the period in question
to remedy such discrimnation and the existence of new mgratory flows; and
the second contains information relating to articles 2 to 7 of the Convention
their observance, relevant neasures and ot her pertinent observations.

FI RST PART
.  GENERAL ASPECTS OF RACI AL DI SCRI M NATION I N CHI LE

A. Historical background

4. The character of racial discrimnation in Chile derives fromthe
colonial relationship existing between the European Creole social sectors and
t he indi genous groups who were living in the national territory prior to the
Hi spani ¢ conquest. ! Despite the equality before the law laid down in all the
Constitutions of the Republic since the first half of the nineteenth century,
historically the situation of these peoples has been one of inbal ance,

mar gi nal i zati on, segregation and discrimnation, as in practically all the
Latin Anerican countries. 2 Chileans are fully aware of the discrimnation
agai nst these sectors of the popul ation and, since 1990, the policy of the
denocratic Governments has been to attenpt to progress along the |Iong and
difficult path towards overcoming this situation. During this period new | aws
have been enacted, devel opnent and advancenent policies have been put into
effect, and in particular a greater national awareness of these questions has
been created, questions which historically tended to be swept under the
carpet, passed over in silence or sinmply ignored by the majority of the
popul ati on. Perhaps the nost inportant devel opnent during the past seven
years in Chile has been the fact that these questions have becone part of

nati onal discourse and that the political neasures are subjected to debate and
scrutiny by public opinion. This report accordingly makes the obvious
assunption that in Chile there has been a long historical relationship of

di scrimnation vis-a-vis the indi genous popul ati ons and peoples 3 living
within the national territory, and also that within the executive branch there
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exists the will to take inmportant and sustai ned steps towards overconi ng these
situations. In the report the assunption is also made that it is inpossible
in a short period of time to overconme the profound inequalities which have
establ i shed themsel ves over hundreds of years of history. This neans that the
policies ained at conbating discrimnation against the indi genous popul ati ons
must be of a long-termnature, in other words they nust be permanent and
constant. The |l egislation enacted during the period covered by this report
has this objective.

5. The national census of 1992 established that alnost 1 mllion persons
over the age of 14 belonged to a traditional ethnic group. This means that
1.2 million people, or approximately 8 per cent of the total population, form
part or are descendants of Chile's first peoples. The principal indigenous
popul ati ons are the Mapuches, who lived in the south but are at present
scattered throughout the country, the Aymaras who live in the north, the

Rapa Nui or Easter Islanders who |live on Easter Island in the Pacific Ccean,
and smal |l er groups such as the Atacanefios in the Atacama desert, the Coll as
in the Copiap6 cordillera, and the descendants of the hunting, fishing and
canoei ng groups of the far south, the Kawashkars or Al acal ufes, the Yamanis or
Yaganes and the Onas or the Sel knam the | atter groups having practically

di sappeared. The Mapuches are the majority group. The Spani ards
traditionally called themthe “Araucani ans” or inhabitants of the provinces
of Arauco or the territory of “Araucania”. * There are different Mapuche
subgroups in different parts of the country. The best known are the
“Pehuenches”, or people of the cordillera, where the tree known in the Mapuche
| anguage as “pehuén” and in Spanish as “araucaria” (Pino Araucaria) grows.

In 1990, the tree was declared a “national nmonunment” by the Government, and
felling and industrial use of the tree were prohibited since it is endangered
and represents one of the best-known and distinctive species of southern
Chile. The “Huilliches”, or people of the south, live in the provinces of
Val di via, Osorno and even Chilo0é; they possess specific characteristics

and custons which in certain respects differentiate themfromthe

ot her Mapuches. °

6. During the sixteenth century, before the arrival of the Spaniards, the

i ndi genous popul ati on occupied the whole of the territory of nodern Chile, and
the Mapuches constituted an absolute najority. Mddern studies refer to a
popul ati on of approximately 1 million. The Spanish conquest divided the
country at the River Bio Bio, which is situated al nost 600 kil onetres south of
the capital, Santiago. To the north, in other words in the central region of
the country, the large estates were established and gradual |y absorbed the

i ndi genous popul ation. By the middle of the nineteenth century there were
practically no independent |ndian peoples to the north of the Bio Bio.
Cross-breedi ng between the Spani sh and i ndi genous popul ati ons was w despread.
For this reason, the Chil ean popul ati on has an awareness of “racial and ethnic
honogenei ty” since, both in the countryside and in the towns in the centre of
the country, cross-breeding was the general rule. The Chilean grass roots

and m ddl e classes are nmestizo in origin, which gives Chileans a specia
personal ity and physical character. On the other hand, in the territory

to the south of the Bio Bio, the Mapuche popul ati on remai ned i ndependent

until 1883. During the sixteenth and seventeenth centuries, there were a
nunber of clashes and not infrequently the indigenous inhabitants defeated

the Spanish armies. At the beginning of the seventeenth century, a great
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Araucani an or Mapuche rebellion destroyed all the towns founded by the
Spani ards, and resulted in the death of the Governor of Chile and the
expul sion of the Europeans to the north of the Bio Bio for three centuries.
Fol |l owi ng these events, diplomatic relations began between the indi genous

i nhabitants and the Spaniards in the formof “parleys”. Later, in the

ei ghteenth century, conmmercial relations devel oped considerably in the
frontier region; they were known as “frontier rel ations” between the

i ndi genous i nhabitants and the Spanish Creoles. At the end of the colonia
period and during the first decades of the Republic, a conplex frontier
system exi sted between the "“Chil ean” side and the “indi genous” side of the
frontier. ©

7. Towards the end of the nineteenth century the State ordered the
“pacification of Araucania”, setting up forts and towns and “settling” the
i ndi genous inhabitants on “reservations”, as was the practice and policy of
the tinmes in many parts of the world. Sonme 130, 000 indi genous inhabitants
were placed under the settlenment regime in the first decades of the
twentieth century. The State transferred |land to the conmunities and sold
the rest of the territory to Chilean and foreign settlers. Thousands of
German, Swiss, ltalian, Dutch and Spanish settlers travelled to Chile to
settle on the lands of Araucania, where their descendants live to this day.
Thi s coexi stence has been peaceful for npst of the time, but with occasiona
friction and conflict.

8. Numerous | aws relating to indigenous affairs were enacted in the course
of this long period when the territory of Araucania and the south of Chile was
constituted. These |aws regulate | and ownership and the nmethod of acquiring

l and and distributing it both to the indigenous inhabitants and to settlers.
The State adopted a protectionist attitude to the indigenous inhabitants and a
devel opnent-ori ented approach to foreign settlers. At the time, the massive

i nflux of European settlers was expected to bring about substantia

devel opnent of these southern |ands. However, the |aws were not always fully
obeyed in these renpte comunities, where State authority was non-exi stent

and people frequently took justice into their own hands. The term “Far South”
has been coined to denote the area and the events which occurred during the
settlenent of the south of Latin America. Situations which first arose at the
end of the last century and the beginning of the present century often stil
exi st today and give rise to intractable conflicts. These conflicts between
settlers and indigenous inhabitants date back several generations, and all the
parti es concerned today claimtheir legal rights and the legitimcy of their
cases. The Indigenous Act pronul gated by President Aylwin in 1993 was

ai med at seeking ways of solving conflicts which have been draggi ng on for

al nost 100 years.

9. I n about 1930, Mapuches began to migrate to the cities and in particul ar
the capital, Santiago. As the size of famlies grew, |and grew scarce and

m gration began; it has in fact continued without interruption until the
present day.

10. Hi storically speaking, the Chilean popul ation was |argely forned through
cross-breedi ng between nenbers of various ethnic origins or groups, the main
characteristic being cross-breedi ng between Spani ards and i ndi genous

i nhabi tants. Because of Chile's econom c circunstances, the non-existence
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of large plantations or factories produci ng goods for export, possibly the
climate and other factors, African inmgration was very limted and during the
past century the few African i mrigrants were absorbed in the genera

m scegenation. Also during the past century, German, Italian, Yugoslav and
Spani sh immgrants had little difficulty in integrating within the popul ation
as a whole, and especially the mddle classes; in some cases they were warmy
wel comed by Chil ean Creole society. Palestinian, Syrian, Lebanese and ot her
Arab inmmgrants began to arrive at the beginning of this century; although
they were subjected to discrimnation at certain times, they have integrated
snmoothly within the population. 7 Mich the sane may be said about Jew sh and
Israeli immgration during the twentieth century. 8

11. A recent phenomenon has been inmm gration fromAsia; this flow has not
been very large but it has increased considerably during the past 10 years.
For this reason, this report will briefly review the question of the Korean
i mm grant community and its experience of racial discrimnation

12. In addition, the country's econom c devel opment has been attracting

m gration mainly of a socio-econom c character fromthe nei ghbouring countries
to the north, and particularly Peru. The fact that these immgrants are
considered to be of lowy origin, mestizo or wholly indigenous often gives
rise to situations of discrimnation which will also be briefly reviewed in
this report.

13. During the period covered by this report, the Government has promnul gated
Act No. 19,253 (of 1993) relating to the Protection, Advancement and

Devel opnent of the I ndigenous |Inhabitants of Chile, or the Indigenous Act,

whi ch constitutes the main instrunent established by the State for the purpose
of the conprehensive devel opnent of this sector of the popul ation and avoi di ng
any formof discrimnation against it. This Act set up the Indigenous

Devel opnent Corporation (CONADI), which is a participatory institution
responsi ble for the inplementation of State policies in this sector. It
shoul d be enphasi zed that the senior executives of this Corporation are

i ndi genous and that it has an el ected board about half of whose nmenbers are

i ndi genous. Their | eaders have been el ected by universal suffrage in

el ections held in the conmunities of the various ethnic groups throughout

the country.

14. Al so during this period the national popul ation and housi ng census was
carried out in 1992, and for the first tine in a Chilean census a specific
guesti on was asked about indigenous ethnic origin. The census reflected the
enmergence of a phenonenon which had not been publicly recognized earlier

t he existence of alnost half a mllion indigenous persons in the capital
Sant i ago.

15. CONADI, which was set up by the Indigenous Act, has during the past four
years devel oped numerous progranmes in support of indigenous comrunities and
persons. In this report we shall briefly describe sone of these programes,
many of which represent “affirnmati ve action” policies designed to reverse the
hi storical situation of discrimnation. The acquisition of land by the State
for transfer to the indigenous communities is also described in this report,
and in particular the Quinquén |ands, which were transferred after a |ong



CERD/ ¢/ 337/ Add. 2
page 7

di spute to the Pehuenche Mapuches of Lonqui may, and the |ands recently
transferred by the Mnistry of National Resources to the Huilliche Mapuches of
San Juan de | a Costa and coastal land in the Province of Arauco.

16. The Governnent of Chile has invited the United Nations Centre for Human
Rights to hold two international expert workshops on indi genous questions

in Santiago. The first was held at the sane tinme as the Earth Summit in

Ri o de Janeiro in 1991 and brought together indigenous experts, delegates from
organi zations, and international experts on the subject of indigenous peoples
and the environment. It was attended by nunerous del egati ons of indi genous
Chileans, and for the first tinme at an international neeting there was

si mul taneous interpretation into the Mapuche | anguage as well as Engli sh,
Spani sh and French. In 1997, the Centre for Human Rights, in conformty with
a resolution of the General Assenbly and an invitation by the Government of
Chile, held a workshop in Santiago on the possible establishment of a

per manent forum for indigenous people in the United Nations system It was
attended by experts fromthe Organi zation, Ms. Erica-Ilrene Daes,

Chai r per son- Rapporteur of the Wrking G oup on |Indigenous Popul ations,

del egates representing i ndi genous peoples on all continents and nunerous Latin
Anmeri can indi genous representatives. The decisions of this workshop were
submitted to the Sub-Comm ssion on Prevention of Discrimnation and Protection
of Mnorities at its forty-ninth session

B. Overall trends in racial discrimnation in Chile

17. A nunber of studies carried out by public, private and university bodies
have drawn attention to the exi stence of various forms of racia

discrimnation within Chilean society. These matters had not been highlighted
prior to the re-establishment of the denocratic system of government at the
begi nning of the 1990s, priority sinply being given to the existence of

enact nents which do not discrimnate between the various inhabitants of the
country, whether they be Chilean citizens or foreigners.

1. I ntol erance and discrimnation

18. The Departnent of Sociology in the University of Chile, at the request
of the Fundaci 6n Ideas, carried out in October 1996 a study on intol erance and
discrimnation in Chilean society, which my be regarded as providing sound
gui dance on the question dealt with by this report. ° The study concl udes

that “a fifth of the popul ati on have xenophobic prejudices”. For exanple,
when confronted with the proposition that Indians are | azy (one of the npst

wi despread stereotypes in Chile), about 26.1 per cent agreed while 71 per cent
di sagreed. O the latter nunber, approximtely 53 per cent sharply or totally
di sagreed, which is a very large figure and indicates the change which is
occurring in Chilean society in the 1990s, nanely the rejection of

di scrim nation.

19. The percentage of prejudice nevertheless recurs in several other
guestions relating to ideas about persons bel onging to indi genous groups or
col oured persons. Approximately 13.1 per cent of respondents considered that
there was a rel ationship between devel opment or | ack of devel opnent and

“col oured people”. ® Nevertheless, a broad mgjority of the population hold
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increasingly tolerant and respectful views and refuse to be taken aback by
guestions which, although referring to very well-known stereotypes, are deeply
raci st in character.

2. Changes in _indigenous nanes

20. Despite this growi ng appreciation of ethic values, discrimnation
remai ns and the indigenous inhabitants are conscious of it. An objective
i ndicator which will place this statement in perspective is the practice of

repl aci ng a Mapuche nanme by a Spanish nanme. According to a recent study, %
“out of a total of 31,597 applications for changes of nane filed in Chile

bet ween 1970 and 1990, 2,056 (6.5 per cent) concerned Mapuche subjects.
Beyond its quantitative relevance, this identification process provides
significant information since, froma Mapuche perspective, 2 this is an
expression of distress. The change of nane is regarded as a break with one's
ethnic roots, as a loss of identity, all as a result of racia
discrimnation”. ' About 47 per cent of applications are nade by Mapuche mnen
and about 46 per cent by Mapuche wonen. It should be noted that 47 per cent
of applications are made in Santiago, but approximately 36 per cent are nade
in the Araucania region, where there is a very |arge Mapuche popul ation. Al
these nane changes reflect a variety of situations but approxi mately

50 per cent of persons requesting a change express a desire to reject their
Mapuche name in favour of a Spanish nane.

21. As in many other countries, there is a procedure in Chile for changes of
name which nust be initiated before a judge. Until less than 10 years ago,

| ar ge numbers of people would go to the register office to change their

i ndi genous nane to a non-indi genous nane or to “di sindigenize” their name by
changing its spelling. |In the past six years, although reliable statistics
are not avail able, there has been a decline in the nunmber of such
applications, which woul d appear to coincide, inter alia, with public policies
directly benefiting persons wi th indi genous nanes and bel onging to these

et hnic groups. *

3. Ethnic re-evaluation

22. It should be pointed out that in this area there is no ideal society in
which tolerance is perfect and prejudi ce does not exist. 1In Chilean society
during the past few years, prejudice against the indigenous popul ations ® has
been declining, basically because of: (a) the activity of the indi genous
organi zation; (b) increasing recognition by the State through |egislation
granting of benefits and recognition of rights; (c) a general atnosphere

t hroughout Latin Anerica of greater appreciation of indigenous groups, their
past, their values and their cultures by the non-indi genous popul ations as a
whol e.

23. Li ke other Latin American countries, Chile has seen the energence of the
et hni ¢ phenonmenon understood as an enrichnent of society through greater
cultural diversity. The two denocratic Presidents of the Republic have in
their speeches publicly praised the contribution which the indigenous
popul ati ons make to the country's diversity. Today a return to the old,
openly discrimnatory public political discourse would appear very difficult,
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since the need to assess and respect the ethnic features of the Chil ean
popul ati on has been established within the country's political agenda.

1. PRI NCl PAL MEASURES ADCPTED BY THE STATE TO SCLVE
PROBLEMS COF RACI AL DI SCRI M NATI ON

A. The national census of 1992

24, The national census ' carried out in Chile in 1992 included a study of
the country's indigenous popul ations. Two nmechani sms were used to establish

t he indi genous popul ation and its inherent characteristics. First, anong the
various ternms categorizing the “basic populated entities” of the census, the
entity known as an “indi genous comunity” was established. ¥ This was defined
by the local adm nistrative authority and by the interviewer visually or by
means of questions and denoted a hompbgeneous area inhabited by indi genous
persons. It is an “objective” definition in that it differentiates a
comunity fromother entities such as villages, hamets, plots of |and, farns
and other types of spatial and social organization. The second source of

know edge derives fromthe question put to persons over the age of 14 about
their “self-assignnent” as nmenbers of one of the “country’'s indi genous
cultures”. A choice had to be made between the Mapuche, Aymara and Rapa Nu
cultures. ® W could termthis the “subjective” source for know edge of the

i ndi genous popul ations since it is exclusively dependent on the individual's
definition of hinself, on his identification as a nenber or descendant of one
of the three indigenous groups referred to. This systemwas established since
it avoids any type of racial discrimnation: it is the individual hinmself who
freely and voluntarily establishes his or her identity.

25. The territorial or “objective’” definition established by the census is
hi ghly appropriate for the study of rural and honpgenous i ndi genous
popul ati ons. On the other hand, the “subjective” definition enables the

i ndi genous inhabitants to identify thenselves without reference to the pl ace
where they live. The census has had a particularly strong inpact in producing
a substantial, and hence very significant, figure for the indigenous

popul ation (largely Mapuche) in the cities.

26. In 1992 in Chile, 998,385 persons over the age of 14 stated that they
bel onged to one of the “indigenous cultures” in question. It should be

poi nted out that the indigenous organizations, the Ad Hoc Commi ssion on

I ndi genous Peopl es and the National Institute of Statistics (INE) carried out
a canpaign to clarify the neaning and i nportance of the question, calling on
t he indi genous popul ation to specify the culture to which they belonged. It
is no less correct and necessary to point out that the year of the census was
1992, the five hundredth anniversary of the | anding of Christopher Colunbus in
the Americas, and consequently the whol e indigenous and ethnic question was
gi ven prom nence in Chile. 1In these circunstances, the census question was
asked in a very appropriate context and elicited information that had been

hi therto unknown. ?*°
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Popul ati on aged 14 or over who stated that they belong to an ethnic
rou 1992

COUNTRY MAPUCHES | AYMARAS | RAPA NUI S

Tot al 998 385 928 060 48 477 21 848
Mal es 504 986 470 730 24 898 9 358
Femal es 493 399 457 330 23 579 12 490

Source: Popul ati on and housi ng census, Chile, 1992.

27. Thus, of the 13, 348,401 persons living in Chile in 1992, 998, 385,
or 7.4 per cent, identified thenselves as indi genous.

28. The Mapuche popul ation living in indigenous conmunities and localities
in the south of the country nunbers 234,541. This is the |argest indigenous
group which maintains its traditions, custons and | anguage, and its own
religion, cerenonies and dress.

29. The census figures also show that it is one of the poorest popul ations
in Chile. They are small farmers and conbi ne subsistence farm ng with paid
work in farm ng and forestry. %

B. The new | ndi genous Act of 1993

30. The principal policy nmeasure taken to conmbat racial discrimnation in
Chile during the period covered by this report was the enactnent of the

I ndi genous Act (No. 19, 253), which has been in force since 5 October 1993 and
establishes provisions relating to the protection, advancenent and devel opnent
of indi genous persons.

31. During the political canpaign of 1989 prior to the election of the first
denocratic CGovernnent in Chile, the candidate for the political coalition
known as the “Concertaci 6n de Partidos por |a Denocracia”, M. Patricio Aylw n
Azé6car, undertook in the town of Nueva Inperial, before all the indigenous
organi zations, to prepare new | egislation which would benefit Chile's

i ndi genous popul ation. Once el ected and having taken office, President Aylw n
set up, with the participation of all the indigenous ethnic groups, the Ad Hoc
Conmi ssi on on | ndi genous Peopl es, whose chief task was to prepare new
legislation in this area. 1In 1990 and 1991 nunerous indi genous congresses
were held to discuss a prelimnary draft, which was solemly handed to
President Aylwin in the city of Tenuco in the Araucania Region. After
studyi ng and anending this draft, the Executive sent it to the Nationa
Congress, which adopted it in 1993. President Aylwi n promul gated the

I ndi genous Act in the sane town of Nueva I|nperial where he had given his
undert aki ng.

32. The main features of this new law are |isted bel ow

(a) Recognition of Chile's indigenous cultures, their origina
character, their comunities, their |anguages, their traditions in the area of
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justice and other questions. Article 1 reads: “The State recogni zes that

Chil e's indigenous inhabitants are the descendants of the human groups which
have existed on the national territory since pre-Col onbian tines and which
conserve their own ethnic manifestations, the |and being for themthe
principal foundation of their existence and their culture.” After listing the
princi pal “indi genous ethnic groups”, it goes on to say that “the State val ues
their existence as an essential part of the roots of the Chilean nation, and
also their integrity and devel opnment, in accordance with their custons and

val ues”.

(b) bligation of the State to “respect, protect and pronote” the
devel opnent of the indigenous inhabitants both as human groups and as
i ndividuals. Article 1 of the Act further stipulates: “It is the duty of
society in general and of the State in particular, through its institutions,
to respect, protect and pronote the devel opnent of the indigenous inhabitants
and their cultures, famlies and communities, adopting appropriate measures
for these purposes, and to protect indigenous |ands, ensure their appropriate
exploitation and their ecological equilibrium and pronote their expansion.”
The 1993 | egislation constitutes a radical change of tack in the State's
policies regarding the indi genous popul ations since it establishes their right
to engage in a formof development that is different fromthat of the rest of
the country and the State undertakes to inplenent devel opment policies “in
accordance with their custons and val ues”. 2

(c) Protection of indigenous |ands by preventing their acquisition on
any pretext by non-indi genous persons. Article 13 of the Act stipul ates:
“The (indigenous) lands shall, since the national interest so requires, enjoy
the protection of this Act and may not be transferred, seized, encunbered or
acqui red through prescription, save between indi genous comunities or persons
of the same ethnic group.” This legislation is anobng the npst protective of
i ndi genous resources that has ever existed in Chile. As is well known, the
greatest act of discrimnation in the history of relations between indi genous
and non-indi genous i nhabitants was the process of expropriation and | oss of
the | ands of the indigenous comunities.

(d) Est abl i shnment of an | ndi genous Lands and Waters Fund, whose
purpose is the purchase by the State of |and which will restore or extend the
land currently owned by indigenous inhabitants. It is also intended to
regul ari ze, restore and purchase water rights in cases where the indi genous
i nhabi tants have | ost them particularly in the case of the Aymara and
At acanefio communities in the north of Chile. These are generally |ocated in
oases in the desert or very arid |and.

(e) Est abl i shnment of an | ndi genous Devel opnent Fund designed to
transfer resources to the communities for their econom c self-devel opnent,
technical training and other purposes necessary in view of the state of
poverty in which they generally live.

(f) Recogni tion of the indigenous cultures and | anguages, and
establ i shnment of a “bilingual cross-cultural education systeni in Chile.
Article 32 states: “The Corporation, in areas of high indigenous density and
in conjunction with the conpetent services or agencies of the State, shal
devel op a bilingual cross-cultural education systemin order to enable
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i ndi genous pupils to develop in an appropriate manner both in their society of
origin and in society as a whole.” It should be noted that this is the first
time that a | aw provides for such a far-reaching change in Chilean education

(9) Est abl i shment of the principle of participation in all matters
relating to indigenous questions. Article 34 of the Act stipulates: *“The
State's admi nistrative services and the territorial organizations, when
dealing with matters which inpinge on or relate to indigenous questions, shal
hear and consi der the opinion of the indigenous organi zati ons recogni zed by
this Act.” This article constitutes a general anti-discrimnatory principle
in the formul ati on and execution of public policies oriented towards the
i ndi genous peopl es.

(h) Est abl i shment of a judicial system appropriate for the indi genous
conmunities conprising: (i) recognition of customas a neans of proof; 22 (ii)
recogni tion of the indigenous | anguages in judicial proceedings and provision
for the appointment of interpreters; 2 (iii) establishnent of the system of
| egal conciliation between the parties, which enables many conflicts to be
resol ved, especially concerning |and, in accordance with the customary
criterion used by the comunity; 2* (iv) establishnent of a nore streanlined
and rapid procedure than the usual procedure in Chile. *

(i) Est abl i shnment of the National Indigenous Devel opment Corporation
(CONADI ), financed fromthe national budget and headed by a National Council
hal f of whose nenbers are el ected by the indigenous communities, and al so
conprising councillors representing public organizations and three councillors
designated by the President of the Republic. The Corporation has a departnent
in the north of the country responsible for the Aymara and Atacanefio peopl es
and a departnent in the south responsible for the Mapuche people. It has
offices in the large cities where indigenous comunities exist. A substantia
nunber of its leaders and officials are qualified indigenous persons.

C. The National |ndigenous Devel opnent Corporation

33. The National | ndigenous Devel opnent Corporation was set up follow ng the
promul gati on of the Indigenous Act in |ate 1993 and began full operations
in 1994.

1. Indigenous participation
34. I ndi genous participation has taken various fornms. The first is
participation by “indigenous councillors” in the CONADI National Council. In

January 1994, the indigenous councillors whose names appeared on |ists drawn
up by the indigenous organi zati ons were appointed by the President of the
Republic on a one-tinme basis and for a period of one year, as tenporarily
provi ded for by the Indigenous Act. The follow ng year, the councillors were
el ected directly by the indigenous comrunities |legally registered under the
new Act. Indigenous participation has also taken the form of the |ega
establ i shnment of indi genous conmunities and indi genous associations. To date,
2,340 indi genous comunities and 340 indi genous associ ati ons have been legally
established. In addition, indigenous organizations are taking part in the
design and inplenentation of |ocal devel opment plans.
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2. Land purchase and transfer to the indigenous comrunities

35. As of 1990, the State's policy has been to protect indigenous |ands and,
as of 1994, to purchase new land. It is thus dealing with one of the npst
difficult aspects of the relationship between indi genous peopl es and Chil ean
society, in which specific manifestations of discrimnation against indi genous
peopl es have occurred.

Qui nquén

36. During this period, one of the biggest indigenous |and disputes took

pl ace in the Andes between the Pehuenche indi genous comunities in Quinquén
and the | ogging compani es that wanted to cut down Araucaria pines, which are
sacred trees for the indigenous peoples and of great commercial value for the
conpani es. The di spute ended when the 30,000 hectares of |and were purchased
by the State for US$ 6.5 mllion. The ownership titles were transferred to

t he indi genous peoples in 1997 and another 18,000 hectares suitable for
forestry and livestock are in the process of being transferred to the Andean
conmuni ti es.

Land Fund

37. Bet ween 1994 and 1997, 15,937.67 hectares were purchased for Mapuche
comunities in the south of the country using the Land Fund established by the
I ndi genous Act. Mst of this land was forner indigenous |and which had passed
into the hands of non-indi genous owners and has been returned to the
comunities. Sone of the plots were purchased by indigenous farners who had
recei ved subsi di es.

38. The State has given ownership titles to indigenous comunities and

i ndividuals. Particular reference nay be nmade to the case of the Cincuma
dunes near the town of Tirda in the Province of Arauco, which the indigenous
conmuni ti es had been wanting to purchase for a long tine. Forestry and
touri sm progranmes run by the communities thensel ves have been set up there.

39. The I ndi genous Land Fund has recently had to intervene in disputes

bet ween | oggi ng conpani es and i ndi genous comunities over |and clained for
many generations. The Land Fund purchases |and and transfers ownership to the
conmuni ti es.

40. In recent years, the State has made avail abl e a budget of US$ 10 million
per year for the purchase of |land, the funds com ng fromthe national budget.

Transfer of State-owned | and

41. In accordance with the provisions of the Indigenous Act,
nearly 28,000 hectares were transferred to the Huilliche commnities in
San Juan de la Costa during this period. In 1997, public |land was transferred

to coastal comunities in the Ei ghth Region, nmaking a total of over

30, 000 hectares transferred up to that year. The |land, which belonged to the
State, was in many cases inhabited by indi genous conunities who had no
ownership titles. In other cases, it was not inhabited at all and, in this



CERD/ ¢/ 337/ Add. 2
page 14

way, the anmount of indigenous |and actually increased. Land titles are
usually in the conmunities' nanes or, as appropriate, in the nane of a head of
househol d, whether a man or a wonan.

Water rights

42. The greatest problemfaced by the indigenous communities in the north of
the country is and has been water. The Aymara and Atacanefio comunities |ive
in a desert area and practise oasis agriculture. The country's Water Act has
meant that many of the communities' water rights have been |ost as a result of
conpetition by mning conpanies, which also need water for their activities.
In the three years that the Indigenous Act has been in force, over

8,000 litres of water per second have been purchased or regularized. This is
a very inmportant guarantee for the |life and devel opnent of these conmmunities
who live in oases or on the Andean Altipl ano.

3. | ndi genous _di sputes, evictions and discrimnation

43. In accordance with its mandate under the Indi genous Act, CONADI has

def ended i ndi genous interests in various disputes between the communities and
infrastructure projects, such as the construction of a hydroelectric damby a
private company. CONADI gives the communities |egal assistance and approves
the relocation plan for the displaced population. 1In this connection, the
CONADI National Council, which is conposed of governnment and indi genous
representatives, approves |and exchanges requested by indi genous conmunities
for the purpose of the construction of infrastructure affecting indigenous

| and.

D. Public policies in respect of Chilean indigenous groups

1. | ndi genous _schol arship policy

44, Schol arshi p programres for young indi genous persons were started in 1991
by the Ad Hoc Commi ssion on Indi genous Peoples and the Mnistry of Education
In 1991, 300 schol arshi ps were awarded to young i ndi genous persons for
advanced studies. The figure rose to 750 scholarships in 1992, 900 in 1993
and 940 in 1994 and 1995. Each student receives support to study in a
vocational or technical institute or university. There is a progranme for
primary and secondary school pupils. A total of 2,446 scholarships of this
kind were awarded in 1995 in the Ninth Region of Araucania, where 68 per cent
of the beneficiaries' parents are indigenous peasants. * Because their hones
are so far away, about 47 per cent of the students are boarders during the
school year. “In 1994, students wi th schol arships accounted for

16. 22 per cent of total potential Mapuche beneficiaries; in 1995, the figure
was 15.33 per cent.” ?

2. Cross-cultural bilingual education

45, The cross-cultural bilingual education programre began in 1994. 1In 1991
and 1992, the Comnm ssion on |Indigenous Peoples had pronoted the training of
bilingual teachers in the north (Aymaras) and south (Mapuches) of the country.
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The programre began in primary schools in rural areas with a very high
proportion of indigenous inhabitants, and sone experinental programes have
even been started in urban areas.

3. Devel opnent programres

46. The i ndi genous popul ation group is one of the poorest in the country. 2
Many devel opment progranmes have been carried out for famly dwellings and at
the local level. Traditional water supplies fromrivers, streans and wells

have been greatly disrupted by |ogging activity, pollution and problens |inked
to popul ation growmh. Comrunes with the greatest density of indigenous
comunities in the south of the country have a very large “water supply”
deficit. From 1990 to 1993, 4,750 indi genous dwellings were connected to a
wat er supply for the first tinme by means of wells, punps or systens of tanks
and pipes. #® Evaluation of these programmes shows how i nportant this resource
is for famlies, and for indigenous wonen in particular. *

4. | ndi genous nursery school s

47. In 1992, the National Nursery Schools Board began building and setting
up nursery schools for indigenous children, thereby creating an appropriate
cultural environnment, guaranteeing the active participation of indigenous
famlies and nothers, and providing proper food and health care for the
children. These nursery schools are located in the communities thensel ves and
have been a key factor in comrunity unity, participation and ethnic
re-identification. They are usually located in very isolated comunities.
In 1992, the Uki ka nursery schools were established for the Yamani community
in Puerto Edén; the Chanpulli school for a Mapuche community; the Caspana,
Chi u Chiu, Lasana and Camar schools for the Atacanefio peoples; the Hanga Roa
schools in Rapa Nui, Easter Island; the Anchi queuno and Pual hue schools for

the Huilliche conmunity; and the Cam fia and Moquell a schools for Aymara
comunities. In 1993, the Ticnamar nursery school was established for the
Aymaras and the Call aqui school, for the Pehuenches. |In the [ast few years,

12 nore nursery school s have been established for indigenous comunities. %

[11.  NEWM GRATORY FLOWS

48. The gl obalization and internationalization of societies have led to an
increase in mgratory flows in all parts of the world, and the phenomenon has
begun to occur in Chile in the last few years. |In 1996, residence and work

permts were granted to nore than 53,000 foreigners. 3% This is the highest
figure in recent years and is larger than immgration figures in the | ast
century, when Chile pronoted a European immgration policy. The conposition
of the mgratory flowis very varied, with the |argest nunmbers comng from
nei ghbouring countries, particularly Peru. 3

49. Chile welcomes immgrants, provided that the persons concerned, whose
docunentati on nmust be in order, can show that they have been enpl oyed for a
particul ar job. The Government does not have preferences and does not
discrimnate in any way as far as the immgrants' origins are concerned. This
report refers to the situation of two relatively |arge recent i mm grant

groups.
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A. Korean immigration

50. Econom ¢ i mmi gration by people fromthe Republic of Korea has increased
as a result of Chile's orientation towards the Pacific and the growth of
busi ness and trade.

(a) Oigin and characteristics of Korean imm gration

51. The flow of Korean imm grants began in the late 1970s. 1In 1980, Chile
and the Republic of Korea signed an agreenent by which Koreans comng to Chile
were exenpted fromthe visa requirenment. This agreenent spurred imm gration
al though it | apsed some years later. As Korean famlies arrived in Chile in
the 1980s, many of them al so went honme or emigrated again to other countries.
It may be said that a small resident Korean community began taking shape In
the 1990s. 3** The Koreans say that, if a famly has been in the country for
over five years, it is because it has decided to stay for good. According to
a recent report by resident Koreans, 350 fam|lies made up of about 1,500
persons, including enbassy staff, now live in Chile on a permanent basis.

52. According to the resident Koreans, the reasons for migration are

popul ation gromh and its consequences, including fierce conpetition for
education and jobs. Oher reasons include overwork and the high cost, in
terms of quality of life, of getting ahead economcally; to a | esser extent,
reference was made to political and ideol ogical repression, the problens

i nvolved in obtaining certain jobs, the spectre of war and the desire for
adventure.

53. Korean imm grants include small busi nessnen who have mainly set up
garnment manufacturing conpanies. The first inmgrants went into the textile
trade and textile manufacturing. Small Korean busi nessmen bought used or

| ow- cost machinery in the Republic of Korea and inported it into Chile under
various duty-free schemes. Over tinme, when textile markets were |iberalized
and Asian countries began manufacturing on a |arge scale and at | ow cost, the
Kor eans moved out of textile manufacturing and began inmporting Asian textiles
and selling themin Chile.

54, I mm gration has stopped now that the new i mrigration policies require
nmore investnent capital than many candi dates can nuster. There is also
conpetition by other Latin Anerican countries which inpose fewer requirenents
on immgrants. According to the study by the Korean conmmunity, no Korean
immgrants cone to Chile to work as | abourers. It indicates that Korean

wor kers choose devel oped countries such as the United States and Australi a.

2. Nature of Korean imm gration

55. Korean imm gration nay be defined as |legal, long-term and taking place
on a group basis, both directly and in stages. It is also selective (there
are predom nant age, education and soci o-econom c vari ables); the persons
concerned have skills and capital, and mgrate voluntarily in search of better
wor ki ng conditions and |iving standards in soci o-econom ¢ and socio-cultura
terms than in their country of origin. The place to which they choose to

m grate has been decided rationally and evaluated on a cost-benefit basis. It
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is typical |abour mgration involving the transfer of investnment capital which
t hey thensel ves have built up and success in their work in no way depends on
| abour mar ket demand.

56. Many imm grants have qualifications that they usually do not use; there
are architects, chem sts, builders, commercial engineers, acupuncturists,
etc., but nost of the imm grants are in business.

3. Integrati on and non-integration

57. The first generation of Korean inmgrants have their own busi nesses and
conpanies, and this greatly reduces the possibilities of exposure to
discrimnation. Their social interactionis |limted primarily to

enpl oyer - enpl oyee and/or custoner relations. Their closest, nost regular and
nmost | engthy contacts with Chileans are with their enpl oyees. The great
majority of the Chilean enpl oyees are from |l ower mddl e-class sectors. The

i npressions that first-generation Korean imm grants have of Chil eans are based
al nost exclusively on the inpressions they formof the values, principles and
attitudes they observe in their dealings with these sectors. These

rel ati onships and the close-knit nature of the Korean community have created
many stereotypes of Chil eans based al nost exclusively on the Koreans
experience with their enpl oyees.

58. Members of the first generation did not study Spani sh because they began
wor ki ng i medi ately on arrival and this made integration very difficult. In
addi tion, |language studies are not offered to immigrants, unlike in many other
countries where imm gration is encouraged. Korean fam lies attach great

i nportance to education. Nearly all the children study in private schools and
many go to university. The generation of young Koreans who were born in Korea
and arrived in Chile as children often stopped studying in order to help their
parents in business and industry. The generation born in Chile is the best

adj usted and integrated and, because of their age, practically all of them
attend school

4. Aspects of discrinination

59. The rel ati onship between the Korean popul ati on and the Chil ean

popul ation is not one of discrimnation; the trend is, rather, towards
integration. There are, however, sone points that should be nentioned in
terms of the Koreans' perception of discrimnation by Chileans and with regard
to objective matters, especially the | anguage used by the press.

60. A study carried out with the Korean comrunity states that there is a
feeling of being discrimnated agai nst by the Chil ean upper class, the "“upper
strata”. Private sports clubs, for exanple, are perceived as being very

cl osed, although it is recognized that they are closed even to certain
Chileans. “It is the upper class that discrimnates, not the m ddle class or
the lower class.” Sonme immgrants say that they have had problens renting
houses and that they encounter problens renting apartnents in sonme buil di ngs.
They al so say that, when there is a traffic problemor a car problem they
have the feeling that the police take the side of the Chilean. The second
generation feel |ess discrimnated against than the first.
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61. An article in the press a few years ago had the headline “Orienta

i nvasion” (El_Mercurio, 15 May 1986). Questions were asked about the
contribution Koreans could nmake to the country. It was hinted that they
tended to be involved in shady deals, paying wages under the table,

non- paynent of taxes, etc. In reply (El_Mercurio, 25 May 1986), a Korean

| awyer asked the signatory of the above-mentioned article whether he would be
prepared to face |ibel proceedings if it was proved that what he said was a
flagrant distortion of the truth. A third person became involved in the

di spute by asking “How can an i mrigrant dare threaten a Chilean in his own
country with proceedings for libel?” (El_Mercurio, 31 May 1986).

62. In El Mercurio of 26 Novenber 1990, an Aliens Departnent official said
that some Koreans “are mmjor industrialists who have invested and nade a big
contribution to the country, but others are snmall tradesnmen who have a famly
approach to work and do not contribute anything fromthe | abour or technol ogy
poi nt of view'.

5. Discrimnation tria

63. One of the first trials relating to racial discrimnation took place in
Chile in 1993. A Korean worman imm grant was prevented fromjoining the

Gint her Mund Heal th and Recreation Centre on the grounds that her eating
habits caused bad snmells in the saunas and bot hered other menbers. The Korean
worman took her case to the courts, which found in her favour and agai nst the
owner of the establishnent in a nmuch publicized case closely foll owed by
public opinion and ordered himto pay substantial conpensation for having
caused the Korean woman “mental anguish”. She received the noney and donat ed
it to various charitable organizations. According to the ruling, “The court
uphol ds the judgenent in first instance sentencing a health and recreation
centre to pay a fine for having unjustifiably denied service to a Korean
custoner, and hereby increases the fine.” The Supreme Court judgenent states:
“The fact of preventing a person or group of persons fromentering any public
pl ace, whether free of charge or for paynent, on grounds of race, sex,

| anguage, religion or any other ethnic, social or cultural condition
constitutes unequal treatnent and discrimnation in breach of the nodern-day
human rights principles provided for in the United Nations Charter, the

I nternational Covenant on Civil and Political Rights, and the Inter-Anerican
Convention on Human Ri ghts, which are | aws of the Republic in accordance with
article 5, paragraph 2, of the Constitution” (decision of the Santiago Court
of Appeal of 7 April 1993, upheld by the Supreme Court judgenent

of 7 Septenber 1993).

64. This exenplary trial shows that, although discrimnation is not
explicitly characterized as an offence in Chilean crimnal law, it is

puni shabl e under the international treaties in force in the country which are
the basis for the above-nmenti oned decision, and that no one nmay be

di scri m nated agai nst because of his race, colour, ethnic group, origin or any
ot her such reason, as stated in the Convention

B. Peruvian inmnmgration

65. The flow of mgrant Peruvian workers into Chile has been increasing in
the last five years. They conme to |ook for work, with the aimof saving noney
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and then going back to their country. Mny wonmen work as donestic enpl oyees
in private hones, the nmen do manual |abour, and there is a smaller nunber of
prof essi onal s and busi nessnen.

66. Various mgrants' associations have been organi zed, sone supported by
the Embassy of Peru in Chile and others conposed of mgrants and politica
refugees. 3°

1. Inmigration flows
67. According to the 1992 census, there were 7,649 |egal Peruvian residents.
The 1995 Mezzano study gives a figure of 17,677 based on tourismstatistics
for 1992-1995. Account also has to be taken of the inmgration of illega
wor kers, estimated at 12,000 for Santiago and 13,482 for the city of Arica on
the border with Peru. |If we add the persons counted in the 1992 census, plus
the tourismstatistics for 1992-1995 and the estimated nunber of illega

immgrants in the past few years, we reach a total of 50,808 Peruvian
immgrants. All the official and university studies indicate that there is an
upward trend in the nunber of legal and illegal Peruvian immgrants.

68. It is calculated that 40 per cent of the domestic female enployees in
Arica are of Peruvian origin. They are all in the country legally, under the
agreenent between Tacna and Arica, but work illegally, since they enter Chile
with a safe conduct that allows themto stay in the country for seven days but
not to work. Many of them spend the week working in Arica, go back to Peru on
weekends and then return the foll owi ng Monday. Sone people (nmen and wonen)

al so work as street vendors or in markets.

69. In Santiago, however, a person is either in the country legally with an
enpl oynment contract or is present illegally in ternms of residence or

enpl oynment situation. The possibility of extending one's stay legally as in
Arica does not exist. Wth an enployment contract, a Peruvian citizen in
Santiago may apply for a tenporary visa and, after two years, a permanent
visa. In Arica, the Governnent restricts the nunber of visas subject to

enpl oynent contract. There are, however, special work permt rules for
Peruvian citizens. For the occupations in question and special permts, it
nmust be certified that there is no Chilean who is interested in or who can do
such work. To this end, the enployer has to place an advertisenent for the
job in the newspaper three times and, if there is no Chilean who applies or
meets the requirenents, a Peruvian citizen can be hired. A tenporary visa my
be requested on the basis of the contract. After two years with a tenporary
vi sa, a permanent residence visa may be applied for, provided that the person
continues to be empl oyed by the sane enterprise or enployer.

2. Nature of inmmgration

70. Peruvian imm gration is not permanent, but tenporary or seasonal. Most
of the mgrant workers want to return to their country after they have saved
noney. Such imm gration is nore on an individual than a group basis, and
takes place on a large scale. It is direct and selective, with very marked
age, soci o-economnmic and educational variables. Mst mgrants are unskilled
wor ker s.
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71. Peruvian inmmgration is |abour inmmgration, primarily by wage earners
whose integration in Chile would appear to depend on demand and the | abour
mar ket situation. There is a small proportion of professionals and

busi nessmen.

3. Aspects of discrimnation

72. There are two different situations: the situation in the border region
particularly in Arica, and the general situation of Peruvian m grant workers
in the rest of the country. 1In Arica, the situation is very conpl ex because
of the Peruvian population's constant nobility. It is estimted that 10,000
persons enter and | eave Chile and constitute a floating popul ati on which has
no intention of integrating further. Peruvians in Santiago, have various
opi ni ons about discrimnation. *® They all agree that “Peruvians with

i ndi genous features are the ones who feel discrimnated against, not the

whites.” The forner are told that they are “taking work away from Chil eans”
and are called “cholos” or “indios” (“half-breeds” or “Indians”). They
sonetinmes feel that people | ook down on themin the street. “There are a | ot

of gibes, but only for people who have indigenous features.”

73. Since racial discrimnation is largely rejected in Chile, as seen in the
surveys referred to in this report, the situation with regard to rel ations
with mgrant workers in Chile is anbiguous.

SECOND PART

I NFORVATI ON RELATI NG TO THE | MPLEMENTATI ON OF THE
ARTI CLES OF THE CONVENTI ON

74. During the period covered by this report, there have been a nunber of
devel opnents and measures relating to various articles of the Convention
These are described as required in the Commttee' s guidelines. ¥

Article 2

75. In connection with article 2 of the Convention, reference may be nade to
the adoption of the Indigenous Act, article 1 of which states “It is the duty
of society in general and of the State in particular, through its
institutions, to respect, protect and pronote the devel opnent of the

i ndi genous inhabitants, and their cultures, famlies and conmunities, adopting
appropriate neasures for these purposes.” The first part of this report
explains in detail what the inplenmentation of this |egislation has meant for

t he indi genous peoples in this country in social, economc, cultural and other
terms by ensuring their adequate devel opnment and protection for the purpose of
guaranteeing themfor full and equal enjoyment of human rights and fundanenta
freedons, as provided for in article 2, paragraph 2, of the Convention

76. Through the new I ndi genous Act, Chilean legislation for the first tine
contains a specific article which characterizes the offence of racia

di scrimnation, makes it punishable and provides for the applicable penalties.
The article reads: “Mnifest and intentional discrimnation against

i ndi genous persons on the grounds of their origin and culture shall be deenmed



CERD/ ¢/ 337/ Add. 2
page 21

an of fence. Anyone who engages in such conduct shall be liable to a fine
equivalent to one to five tines the m nimum nmont hly wage” (Act No. 19, 253,
art. 8). There have been no reports of proceedings instituted on the basis of
this article.

77. A conciliation | awyer was appointed on 20 April 1994 and the system
established by the Indigenous Act for the settlement of indigenous disputes
came into operation. |Its success may be gauged by the figures for activities
during its first and subsequent years of operation. 1In 1994, 467 cases were
filed and 243 were heard, of which 77 were settled and 92 were cl osed or

dism ssed. O the 77 cases, 17 were settled on the spot. The results are
obvi ous because, within seven nonths, 77 disputes have been settled; in |ega
terms, this neans that 77 proceedi ngs have been avoided and a rapid and

ef fective solution has been found. ¥ Consideration of the conciliation
rulings shows that this new | egal provision is effective and that, by taking
account of the will of the parties, custom and the w sdom of justice and
benefiting fromtechnical support by topographers and other specialists, it
has gi ven i ndi genous peopl es inproved access to the courts and has contri buted
to peace.

Article 6

78. In connection with article 6, a judgenment was handed down in a case of
raci al discrimnation against an inmmgrant fromthe Republic of Korea. As
explained earlier in this report in the analysis of various aspects of Korean
i mm gration, when a health centre refused to allow a Korean worman inmm grant to
enter a public place in the city of Santiago, she instituted proceedings in
the Chilean courts, thereby arousing great public interest. The higher courts
determ ned that the woman had been prevented fromentering the establishnent
because of her racial origin and ordered the owner of the centre to pay a

| arge anobunt of noney as a fine to conpensate her for the injury she had
suffered as a result of such discrimnation. This action by the courts al so
has a bearing on conpliance with article 5 (f) of the Convention

Article 7

79. Wth regard to article 7 of the Convention, attention is drawn to the
provi sions of the 1997 educational reform anmendi ng the educational guidelines
for public and private schools throughout the country and including in the
curriculumcross-cul tural subjects such as know edge of human rights and their
i npl enmentation and respect for ethnic and social diversity, nmulticulturalism
and tol erance. These subjects have a direct bearing on the provisions of
article 7 of the Convention. 1In connection with tolerance, the reformrefers
to “respect and esteem for ideas and beliefs different fromone's own, and
recogni tion of dialogue as a constant source of humani zati on and as a neans of
overcom ng di fferences and getting closer to the truth”. Another objective
is: “To recognize, respect and defend the equal basic rights of all persons,
wi t hout distinction as to sex, age, physical condition, ethnic origin,
religion or economc status.” *
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Decl aration on the conpetence of the Committee

80. During the period covered by this report, Chile made the declaration on
conpetence provided for in article 14, paragraph 1, of the Convention. At the
session at which it considered Chile's preceding report, the Comrittee asked
for the Chilean delegation's opinion on this matter and the del egation
responded positively, stating that it would take the necessary steps in
respect of the declaration; it did so a few nonths |ater

Not es

1. This subject was dealt with at length in paragraphs 1 to 57 of the tenth
periodic report submtted by Chile on 15 January 1992 (CERD/ C/ 196/ Add.1). The

hi storical analysis contained in that report will not be repeated in this
report.
2.1n this report the same concept as in the Convention will be used: “the

term'racial discrimnation shall nean any distinction, exclusion

restriction or preference based on race, colour, descent or national or ethnic
origin which has the purpose or effect of nullifying or inpairing the

recogni tion, enjoynment or exercise, on an equal footing, of human rights and
fundamental freedons in the political, economc, social, cultural or any other
field of public life”, International Convention on the Elimnation of Al

Forms of Racial Discrimnation (henceforth referred to as the Convention),
article 1, paragraph 1.

3.In this report we shall use the term “indi genous peoples” or “indi genous
popul ati ons” indiscrimnately, w thout thereby adopting a definite stance on
the controversy which exists on these questions at the international |evel.

In addition, as in national legislation, the terns “ethnic group”, “indigenous
peopl e” or *indi genous group” are synonynous.

4. The actual name in the Mapuche | anguage (Mapundugun) is Mapu, which neans

| and and those who inhabit it: in other words, the people of the land or the
pl ace in question. The Spaniards, fromthe tinme of the poet Ercilla, who
wrote “La Araucana” - an epic poem about the Mapuche people, gave themthe

generic name of Araucani ans.

5.As is well known, sone nenbers of the Mapuche people Iive on the eastern

sl opes of the Andes in Argentina; they are known as the “Puel ches” or people

of Puel Mapu, the land to the east. The so-called *“Picunches”, or people of

the north, bore the brunt of the conquest and col oni zati on, and either

di sappeared or were absorbed in the nmiscegenation with the Spani sh popul ation

6. During the nineteenth century, the indigenous inhabitants continued to be
i ndependent, travelling to the Argentine side, to the fanmpous panpas, trading
cattl e and horses, selling themat markets in Chilean towns and mai ntai ning
their customs. They were a people who had no central governnent but whose
various communiti es were headed by “caci ques” or chiefs.
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They woul d neet to carry out joint activities, but each group was independent
inits own right. They gradually established thenselves in farm ng activities
and constituted a prosperous society.

7. These migrants generally travelled to Latin America with passports or trave
aut horizations issued by the former Turkish Enpire, which is why they are
popul arly known as “Turks” and not precisely designated by their nationa
origin. Although this termis pejorative and may be used so as to cause

of fence, it does not give rise to overt racial discrimnation and there have
been no racist acts during recent decades. Descendants of these imrgrants
today hold senior positions in banks, commrerce, industry and public

adm ni stration.

8. There are, however, studies which show that under 20 per cent of the
popul ation feel prejudice towards this social group, although this has not
mani fested itself in racist acts. See “First survey of intolerance and

di scrim nation” bel ow.

9.“First survey of intolerance and discrimnation. Report and analysis”,
Fundaci 6n | deas and Departnent of Sociology of the University of Chile,
Santi ago, Decenber 1996.

10. The question required a response to the following statenent: “Chile is a
nmor e advanced country than other countries because there are no Negroes here.”
Approximately 13.1 per cent agreed largely or conpletely; approximtely

8.3 per cent agreed to a certain extent; approximtely 11.2 per cent disagreed
to a certain extent; and 67.4 per cent disagreed sharply or completely. This
denonstrates a mmjority awareness concerning a question which has
traditionally been treated in racial ternms in education in Chile.

11.MIlaray Cristina Llanquileo, “Cultural identity in nodernization
processes. An analysis of changes in the nanes of Mapuche subjects,
1970-1990”, Proposiciones, No. 27, pp. 148-160, Santiago, October 1996.

12. The author of the article is herself Mapuche.
13.Op. cit., p. 54.

14.No trend is apparent since there are sone years in which the nunber of nane
changes has declined in relation to previous decades and other years in which

there are applications. A longer period will have to be taken into account in
order to ascertain whether the | egal neasures of recognition of the indigenous
et hni ¢ groups have had positive effects in this respect.

15.In the above-nentioned University of Chile study on intol erance and
discrimnation, a scale or “Table of assessnent of discrimnation and

i nt ol erance” has been established ranging from about 20.7 per cent of

i ntol erance to about 60.2 per cent. The highest |evel of intolerance in
society is shown for honpsexuality with 60.2 per cent, while the lowest is for
disability with 20.7 per cent. Ethnic discrimnation emerges in fifteenth
position out of 17, which is very low, with 23.6 per cent of intolerance or

di scrim nation.
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16. Popul ati on and housi ng census, Chile, 1992. This was the sixteenth

nati onal popul ati on census and the fifth housing census, and was carried out
on 22 April 1992, recording all persons in the place “where they spent the
ni ght”.

17. The definition is as follows: “Human settlenents (entities) are
soci o-spatial units contained within territorial units (localities). The
settlenment inplies a process of occupation, organization, equipnment and use of

territory, adapting it to the needs of the population.” The census form
established for rural areas the definition of “track”, “locality” and
“entity”, the latter being the nost precise and the smallest. “In short, the
territorial area with its own nane defines the locality, in ternms of the types
of settlenent contained in the locality, and the entity.” Popul ation and

housi ng census, Chile, 1992, General results, p. 17, National Institute of
Statistics.

18. The question was as follows: “If you are Chilean, do you regard yourself
as belonging to one of the followi ng cultures? Mapuche, Aymara, Rapa Nui or
none of the foregoing.” It was designed to establish both the ethnic origin

and the sense of nenbership of a particular ethnic group. Both conditions had
to exist simultaneously for the objective to be achieved. Nevertheless, it is
likely that some persons - w thout having the ethnic origin in question -
stated that they belonged to an ethnic group and that others, who did
originate froman ethnic group, stated that they did not belong to it.

Popul ati on and housi ng census, General results, p. 34. There are various
studi es based on the census data which generally corroborate the data
obt ai ned: José Bengoa and Al ej andro Sabaj, “The Mapuche communities and
localities in Chile”, National Institute of Statistics and Edi ci ones Sur
Santiago, 1997. Marcos Val dés, “Notes on the Mapuche popul ation of the

Met ropol i tan Regi on” in Pentukin, No. 5, publication of the Indigenous Studies
Institute of the Universidad de |a Frontera, 1996. Rodrigo Val enzuela, “The

i ndi genous popul ation in the Metropolitan Region”, CONADI, Santiago,

Decenber 1995.

19. Several studies have been carried out to establish the reliability of the
census data in this area. Analyses using “Redatani nmethods elicit very
preci se informati on concerning the characteristics of the persons who have
identified thensel ves as indigenous. Although in the case of the Aymaras and
Rapa Nui s, there nmay have been “over-declaration”, which in quantitative terns
is not very significant in relation to the total, in the case of the Mapuches
there woul d appear, in sone urban cases, to have been “under-declaration”. In
any event, the analysis covering Santiago communes, the type of activities of
the sel f-decl ared indi genous persons and other characteristics of this type
validate the reliability of the census data. See José Bengoa, “El pais de
censo”, Mensaje, Santiago, Cctober 1993; Marcos Val dés, “Notes on the Mapuche
popul ati on of the Metropolitan Region”, Pentukun, No. 5, Indigenous Studies
Institute, Universidad de |la Frontera, Tenuco, October 1996.

20.“The Mapuche comrunities and localities in Chile”, National Institute of
Statistics and Ediciones Sur, 1997.
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21. Mention should al so be nade of the inportance of the appreciation of

“indi genous | ands” as an integral part of their culture. These provisions
have made it possible to transfer [and to indigenous conmunities and have al so
i ntroduced a strong el enent of protection vis-a-vis infrastructure projects
affecting |l and i nhabited by indi genous persons.

22. Article 54. *“Custom adduced in proceedi ngs between indi genous nenbers of
the sanme ethnic group shall constitute law, provided it is not inconpatible
with the Constitution. |In crimnal matters, it shall be considered when this

may provide information relevant to the application of exenption from
responsibility or an extenuating circunstance.”

23. Article 54. “The judge ... on the application of an interested party ..
shal|l accept the use of the nmother tongue and shall for this purpose receive
the assistance of a qualified interpreter ”

24 Article 55. “In order to prevent or term nate a lawsuit concerning land in
whi ch an indi genous person is involved, the parties concerned may voluntarily
request the Corporation to instruct them about the nature of conciliation and
their rights, and to arrive at an extrajudicial solution to the dispute. The
conciliation procedure shall be conpletely informal.” (This clause is very

i mportant since it enables the act of conciliation to take place in the actua
i ndi genous conmunity; there is no need for recourse to an urban court.) This
article provides for the appointnment of a conciliation |awer and a public

aut henticating officer, and provides that: “The latter shall prepare a record
of the agreenent, which shall have the effect of res judicata at fina

i nstance and shall be enforceable.” The dispute in which a conciliation
agreement was reached will become res judicata and, since it is “enforceable”,
it my be put into effect by the police if necessary. The article concludes
with a situation in which no agreenent is reached: “If no agreenment is
reached, the corresponding judicial proceedings may be initiated or the
proceedi ngs may be continued as appropriate.” It should be noted that this
“conciliation” provision is conpletely newin Chilean judicial procedure and
is intended to overcone a situation in which many indigenous inhabitants are
involved in land disputes in which they have to spend | arge sunms of noney,
both in the courts and on fees for unscrupul ous | awers.

25. Articles 56-59 of the Act, which are intended to reduce the excessive tine
and procedures to which indigenous persons have traditionally been subjected,
in particular in land matters. This problemarises both in Chile and in many
ot her Latin American countries.

26. M nistry of National Planning, “Mnitoring of the Ninth Region indigenous
schol arshi p progranme”, March 1996.

27.1bid., p. 2.

28.“The Mapuche comrunities and localities in Chile”, National Institute of
Statistics, 1997.
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29. M nistry of Planning, “Mnitoring of water supply projects for dwellings in
rural areas with scattered indi genous popul ati ons”, COctober 1995. This was
one of the priority progranmes of the Ad Hoc Comm ssion on |Indi genous Peopl es.

30. Three years after the equi pnent was installed, 86 per cent of the
participants in the programre, especially wonen, say that their housework is
much easier and that the health of their famlies has inproved. Ibid., p. 28.

31. Child-care progranmre for indigenous communities, National Nursery Schools
Board (JUNJI), 1995.

32. W have included this dinmension in the report on racial discrimnation for
the first time because of the large scale of recent inmgration

33. The nedi a have shown particular interest in the situation of m grant
wor kers from Peru because this is a new feature of Chilean social and working
life.

34.All this informati on was provi ded by Professor Astrid Stoehrel of the
Uni versity Acadeny of Christian Humanism who heads the Fondecyt project
entitled “Mgration of Koreans, Peruvians and Germans to Chile”, Fondecyt,
1997.

35. A neeting with representatives of Peruvian organi zati ons was held for the
purpose of this report.

36. A meeting with Peruvian residents who are nmenbers of Peruvian organi zati ons
in Santiago was held in connection with this study.

37.\Where an article is not nmentioned, there have been no | egislative or other
devel opnents calling for coment.

38. Carl os Vargas Tapia, conciliation |lawer, “La conciliacion en nuestro
ordenam ento juridico y en |la nueva | egislacién indigena”, CONADI, Tenuco,
1995.

39. M nistry of Education, “Objetivos fundanental es y contenidos nininos
obligatorios de |a educaci 6n béasica chilena”, Santiago, January 1996.



