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I nt r oducti on

1. At the request of the Special Rapporteur on the situation of human
rights in the territory of the forner Yugoslavia, an observer fromthe

Bel grade office of the Hi gh Comm ssioner/Centre for Hunman Ri ghts attended
maj or parts of two trials held in Pristina of 35 Kosovo Al bani ans. The
present report is based on first-hand information gathered by the observer in
Pristina, as well as on study of the charges and the trial transcripts.
Furthernore, the observer spoke to the president of the court, introduced
herself to the two presiding judges, and al so spoke on various occasions to
the Deputy Prosecutor conducting the prosecution and to | awers for the

def ence.

2. This report reviews the two trials, which were held in May 1997 and in
June/July 1997. They are assessed on the basis of international standards for
fair trial provided in United Nations human rights instruments, in particular
article 14 of the International Covenant on Civil and Political Rights. The
Federal Republic of Yugoslavia is a party to that Covenant and also to the
Convention agai nst Torture and O her Cruel, Inhuman or Degradi ng Treatnment or
Puni shment (The Convention agai nst Torture), which contains several provisions
in articles 12 and 15 which are particularly relevant to the trials held in
Pristina. The report ends with a set of conclusions and reconmendati ons
submtted to the Governnent by the Special Rapporteur of the Federal Republic
of Yugoslavia on the basis of the report of the trial observer

I. THE FIRST TRIAL OF 20 PERSONS, HELD I N PRI STINA I N MAY 1997

3. Between 19 and 30 May 1997, 20 Kosovo Al bani an nen and wonen were
tried and sentenced by the Pristina District Court. Two were tried

in absentia. All the accused were charged with preparing to conspire to
participate in activities endangering the territorial integrity of the
Federal Republic of Yugoslavia under article 136 in connection with

article 116 of the Penal Code. The offences carry a nmaxi num sentence of

10 years' inprisonnment in the case of formng a group with the above ains
(article 136 (1)) or of five years' inprisonment in the case of nmenbership
in such a group (article 136 (2)). Six of the defendants were in addition
charged wi th using dangerous or violent nmeans in attenpts to threaten the
constitutional order or security of the Federal Republic of Yugoslavia, acts
which article 125 of the Penal Code defines as terrorism punishable with a
m ni mum of three years' inprisonnent.

4, According to the indictnent, the accused fornmed or belonged to a
secret association called the National Mvenent for the Liberation of Kosovo
(NMLK) aimng to attenmpt, by the use of force, to sever Kosovo and Metohija
fromthe Federal Republic of Yugoslavia and unite it with Al bania. The
organi zation’s main ains, according to the indictment, are increasing its
menber shi p, preparing arnmed rebellion by collecting vari ous weapons and
obtai ning maps and bl ueprints of official buildings and distributing the
movenment’s magazine Qlirim (Liberation). The statute of the organization
of which only a photocopy was presented in court, advocates what it calls
the liberation of all Albanians living in Serbia, Mntenegro and Macedoni a,
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an aimto be achieved, as a last resort, by armed struggle. 1t describes NMLK
as an illegal organization, which, however, uses every opportunity to resort
to legal means in pursuit of its aim
5. The trial, which lasted six days, is the first of three involving Kosovo

Al bani ans charged this year with having conmtted offences agai nst nationa
security. The charges in the first trial were linited to attenpts and

pl anning. Unlike the accused in the other trials, none were charged with
actually having carried out acts of violence threatening the security of the
State, which was the case in the second trial against 15 persons, reviewed in
Section Il below. Since then, 21 Kosovo Al bani ans, 18 of whom are in custody,
have been indicted for form ng what the indictnent describes as a hostile
terrorist organi zation, the Liberation Arny of Kosovo, carrying out acts of
violence in order to separate Kosovo fromthe Federal Republic of Yugoslavia.
That trial has yet to take place

6. Al'l the accused, many of whom deni ed the charges agai nst them or parts
thereof, in particular the charge of terrorism were found guilty. The main
accused, who adnmtted to being a | eader of NMLK and the editor of its
magazi ne, was sentenced to the maxi mum puni shment under article 136 of the
Penal Code: 10 years' inprisonnent. The other defendants, who included two
wonen, one of thema 20-year-old student, were sentenced to prison ternms of
between two and nine years. Ten defendants clainmed they had done no nore than
di stribute the nonthly nagazine of the organization or wite articles for it;
five of them denied that they ever were nmenbers of NMLK

A. Background

7. The trial took place following a series of arned attacks which had
occurred in Kosovo during the previous year directed agai nst several police
of ficers, local governnent enployees and persons whom the attackers have

| abel | ed “col | aborators with the Serbian authorities”. A previously unknown
organi zation, the “Liberation Arnmy of Kosovo”, has clained responsibility for
nost of these attacks, which started in April 1996, when six persons were
killed and five others were wounded. The Special Rapporteur has repeatedly
condemmed these attacks. Simlar incidents have been reported on a nonthly
basis. In reaction, the Serbian police initiated a wave of arrests

on 22 January 1997, detaining around 100 people. The Belgrade office of the
Hi gh Commi ssioner/Centre for Human Ri ghts received testinony indicating that
t he police used excessive force in the course of making a nunmber of these
arrests and during subsequent interrogation of suspects.

B. General QObservations

8. The trial was held in the District Court in Pristina. At the opening of
the trial the 13 defence |lawers did not have enough space to sit and wite,
but the situation was pronptly renedi ed on orders of the presiding judge the
foll ow ng day.

9. The presiding judge was firmbut courteous to all parties, including the
defendants and their |awers. He invariably informed the defendants of their

right to remain silent, a right which several defendants exercised. The judge

scrupul ously sumuarized statenents fromthe defendants for the record,
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including details given by 11 defendants alleging that they were tortured,
ill-treated or threatened into naking “confessions” before the investigative
judge and, sonetines, afterwards. This contrasts sharply with reports of |ack
of accurate record keeping by judicial officials during the period of

pre-trial detention

C. Specific observations

1. Independence and inpartiality of the tribuna
10. Article 14, paragraph 1 of the International Covenant on Civil and
Political Rights specifies that “everyone shall be entitled to a fair and
public hearing by a conpetent, independent and inpartial tribunal”. The aim

of this provision is to ensure that charges are brought before an independent
court, established independently of a particular case and not especially for
the trial of the offence in question. The United Nations observer, however,
was informed by court officials in Pristina that it is customary for trials
involving State security in one district in Kosovo to be brought by one public
prosecutor and to be heard by one bench. The appearance of inpartiality and

i ndependence of judicial and prosecution officials involved in trying
political prisoners would be strengthened if these cases, |ike others, were
heard by rotating benches and prosecutors.

11. The Pristina trial chanber consisted of a presiding judge sitting with
two lay judges. Yugoslav law — in article 23.1 of the Code of Crim nal
Procedure - does not specify the latter’s qualifications. The observer was
told by lawers that, in this case, the two lay judges were retired policenen,
one of themreportedly a forner head of the Criminal |Investigation Departnent.
Such a background coul d create an appearance of lack of inpartiality.
Furthernore, |awers infornmed the observer that consultations between the
prosecution and judges before and during trials involving political prisoners
were not uncommon, and that this happened in this and the second trial

12. I ndependence presupposes the judiciary to be institutionally protected
fromundue influence by the executive branch. The independence and
inmpartiality of a court can be called into question when one or nore of its
judges are perceived to be close to one of the parties, in this case to the
prosecuti on.

2. The publicity of hearings

13. The publicity of hearings is also a requirenent of article 14 of the
International Covenant on Civil and Political Rights. 1In the Pristina
District Court there was little space in the public gallery. Nevertheless,
many representatives of the press, enbassies and non-governnmental and

i nt ergovernnent al organi zati ons were present. Only one nmenber of the famly
of each of the accused was pernmitted to attend court proceedings, but this was
pronpted by space limtations. The requirenments of publicity were fully
conplied wth.
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3. The right to adequate tine and facilities to
prepare a defence and to communicate with
counsel of one's own choosing

14. The right to adequate tinme and facilities is one of the nobst inportant
m ni mum guarantees for fair trial provided in article 14.3 of the
International Covenant on Civil and Political Rights. It is the nost

important of all the facilities which a defendant nust be provided with
and is of particular concern to the United Nations in this case.

(a) Adequate tinme and facilities

15. The Speci al Rapporteur concludes that a number of defendants were denied
an adequate defence for a variety of reasons. First, several |awers net
their clients for the first time after the investigative judge had al ready
concl uded the crucial stage of investigation, the results of which the
prosecution relied upon. Lawers experienced |egal and practical difficulties
in obtaining access to clients at an early stage (see bel ow under (b)

and (c)).

16. Second, sone defendants had | awyers assigned to themonly after they
entered the courtroom and thus did not have an effective opportunity to
prepare a defence, although they appear to have waived their right to have a
week to do so (see bel ow under (c)).

17. Third, access to nearly all relevant trial docunents was denied

to defence | awers until shortly before the start of the trial, |eaving
theminsufficient tine to prepare a defence. On 14 February 1997

the investigative judge of the District Court in Pristina,

Ms. Dani ca Marinkovic, made the followi ng ruling applicable to al

i ndi cted persons and their defence | awers. She ruled that, for reasons

of State security: “all docunments and records, as well as objects gathered as
evi dence, and presence during certain stages of the investigation, nanely
during the exam nation of the indicted, and confrontati on and exam nati on of
wi tnesses, will be denied to the defence”. |In practice, the order prohibited
defence | awers from having access to any trial documents other than the
statenment made by their own client to the investigative judge and al so
prevented their being present during the investigation of other accused
persons. Consequently, access to any statenments by the co-accused or
essential docunentary evidence for the preparation of a defence was only
granted to the defence about one or at nost two weeks before the start of the
trial

18. Article 73 (2) of the Code of Crimnal Procedure, on which the judge s
ruling is based, permts, by way of exception, that “during prelimnary
proceedi ngs, before the indictnment has been brought, exam nation of certain
docunents or certain itens of physical evidence by the defence counsel nmay be
tenporarily restricted if particular reasons of national defence or nationa
security so require”. However, that provision does not appear to permt the
exclusion of virtually all evidence as happened in this case. Authoritative

| egal commentary (by Dr. Branco Petric) explains that this provision should
only be used in a very restricted manner. This did not happen. The
restrictions applied to the defence regarding tinely access to relevant tria
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docunents in this case put themat such a di sadvantage as to result in a
violation of the inportant fair trial principle of “equality of arnms”, nanely
the procedural equality of the accused with the prosecutor

(b) The right to comunicate with counse

19. Current |egal standards in Yugoslavia prohibit a | awer access to his
client until he or she is brought before an investigative judge, which has to
happen not | ater than 72 hours after arrest (article 196 of the Code of

Crim nal Procedure). The Constitution of the Federal Republic of Yugoslavia,
in article 23, sets a higher degree of protection: it requires that arrested
persons shoul d have pronpt access to counsel. However, in practice the
Constitution s higher standards are not enforced, as the federal Constitution,
in article 67, permts ordinary |egal standards to prevail. As a result,

| awyers are in practice often not granted access to their clients until three
days after their arrest, that is to say when they are brought before the

i nvestigative judge. |In fact nost allegations of torture and ill-treatnent
concern that three-day period preceding the defendants’ appearance before the
i nvestigative judge, when they are interrogated and denied access to a | awer.

20. Al the |awers to whomthe United Nations observer spoke stated that,
when they were allowed to neet their clients, they were not permtted to
conmuni cate with themin private and to discuss their defence confidentiality.
One or two prison guards were always present. One |awyer told the observer
that the first tine he was allowed to neet his client in private was at the
opening of the trial itself. Another |awer said that because of the constant
presence of guards his client only felt able to tell himat their third
meeting that he had been subjected to torture.

21. Yugoslav law in fact permts wide restrictions to be inposed on free
conmuni cati on between | egal counsel and their clients. Article 74 (2) of the
Code of Crimnal Procedure pernmits the investigative judge to order “that the
accused may converse with defence counsel only in his (the investigative
judge’s) presence or in the presence of sone particular official”. Even where
free communi cation without surveillance between |awers and clients is
permtted and i ndeed when, in accordance with article 74 (3) of the Code, it
is obligatory - i.e. in the period after the exam nation by the investigative
judge has been conpleted or the indictnent has been served — several |awers
mai nt ai ned that such free comuni cation continues to be denied in practice.

22. One experienced |lawyer told the United Nations observer that he had
referred to this | egal provision when he nmet his client in prison after the
initial investigation was concluded. The guard present at the neeting

i nformed himthat he was aware of the |law. However, he also told the |awer
that he had nevertheless strict instructions fromthe State Security service
to remai n present throughout the interview between the | awer and his client.

23. The apparent practice of not permtting defendants to communicate with
their legal counsel in private is a clear violation of international human
rights standards for fair trial. The Human Rights Committee, in its

CGeneral Comment 13 on article 14 of the International Covenant on the Civi
and Political Rights, states that article 14.3 (b) “requires counsel to
conmuni cate with the accused in conditions giving full respect for the
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confidentiality of their comunications. Lawers should be able to counse

and to represent their clients in accordance with their professional standards
and judgenent without any restrictions, influences, pressures and undue
interference fromany quarter”. Principle 18 of the Body of Principles for
the Protection of Al Persons under Any Form of Detention or Inprisonnent

provi des that, save in exceptional circunstances, the right to confidentia
conmuni cati on between | egal counsel and his or her client may not be
suspended. It also provides that “Interviews between a detained or inprisoned
person and his | egal counsel may be within sight, but not within the hearing,
of a |law enforcement official.”

(c) The right to defend oneself in person or through | egal assistance of
one's own choosing and to have | egal assistance assigned in all cases
where the interests of justice so require

24. The Prosecutor assured the United Nations observer that all the

def endants had access to a | awyer at relevant stages of the proceedings.
However, several defendants conpl ai ned that when they were brought before the
i nvestigative judge they had no access to a lawer to provide themw th |ega
assi stance. Enver Dugoli, for exanple, stated in court that he had been

subj ected to physical and nental torture that had resulted in visible injuries
on his face, hands and other parts of his body, and denied the prosecution's
claimthat he had agreed to being questioned by the investigative judge
without a lawer. He told the judge that access to a | awyer had been

forbi dden to hi mwhen he had been brought before the investigative judge.

One | awyer told the United Nations observer that interrogations of virtually
all the defendants in this case started in the evening, when it was difficult
for themto obtain the services of a lawer. |In this case, npost defendants
retracted in court the statenents which they had previously nmade, often

wi t hout having received | egal advice, before the investigative judge, on the
grounds that their statenents had been extracted under torture, ill-treatnent
or duress. Nevertheless, the prosecution relied upon these statenents as

i mportant evi dence.

25. Sonme defendants did not have a | awer when they entered the courtroom
Ragi p Berisa, charged with an offence carrying a maxi num of five years

i mpri sonment, had no | awyer. He explained that the | awer who had visited him
previously had not turned up in court. Although Yugoslav | aw does not oblige
the court to appoint a |lawer in cases where offences carry a maxi num

puni shment of five years' inprisonnent, the presiding judge neverthel ess
proceeded to arrange for himto choose a |l awer on the spot from anong the

13 |l egal counsel present. M. Berisa chose a |awer, but he nust have waived
his right to postpone examnination because the trial proceeded w thout the

| awyer having tinme to prepare his client's defence. (M. Berisa was sentenced
to two years' inprisonnent.)

26. The mai n defendant, Avni Klinaku, had no | awer when he appeared in
court. M. Klinaku explained that he had not accepted the | awer appointed by
his famly and that he would conduct his own defence. However, since he was
charged with a serious offence punishable by 10 years' inprisonment, Yugoslav
| aw requires that the accused in such a case should have defence counsel if
necessary, assigned to him The presiding judge pronptly arranged for a

| awyer present in court to defend the accused, who waived his right to have
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ei ght days to prepare his defence. However, article 70 (2) of the Code of
Crimnal Procedure requires that the accused in cases of such a serious nature
“must have defence counsel at the tinme when the indictment is delivered”. As
far as can be established, this obligation was not honoured in the case of

M. Klinaku.

4, The right to trial w thout undue del ay

27. Si xteen of the accused were arrested between 26 and 31 January 1997, and
two nore on 24 April 1997. The trial started on 19 May 1997 and thus was held
wi t hout del ay.

5. The right to the free assistance of an interpreter
if the court | anguage cannot be understood

28. The court proceedings were held in Serbian, but nost of the defendants
spoke only Al banian. A court interpreter translated questions fromthe judge
or the prosecutor to the defendants, and the latter’s answers. However,

di scussi ons between the parties in court not addressed to the defendants were
not translated to the defendant, who thus renmi ned unaware of questions put
and answers given concerning themin the course of the trial. It would be
better if all discussions between the parties were translated to defendants
in their own | anguage throughout court proceedings, a natter which is
particularly inmportant for those defendants conducting their own defence.

6. The right not to be conpelled to testify against
oneself and not to be subjected to torture

29. Many def endants, when brought to court, retracted the statenments which
they had made previously before the investigative judge, on the grounds that
had been forced to nake them because they had been tortured, ill treated or
had been subjected to other forms of duress.

30. The United Nations del egation received several allegations fromlawers
and defendants who stated in court that the investigative judge did not w sh
to read their clainms that defendants' statenents had been extracted under
torture or duress into the record, even though such statements are an
essential conponent of testinony, which the Code of Crimnal Procedure
requires to be entered into the record (art. 80).

31. El even defendants cl ai med they had been subjected to torture,
ill-treatnment or duress. The lawyer of Duljah Salahu clains that he saw

brui ses on the face of his client and wanted to draw the attention of the

i nvestigative judge to other injuries on his client’s body. However, the

i nvestigative judge reportedly said she did not wish himto do so. The |awer
al so clained that the investigative judge was reluctant to enter M. Sal ahu's
clainms of torture into the 1 February 1997 record of exam nation. He said
that she only did so, and then only in very general ternms, after M. Sal ahu
had i nsisted that he woul d otherwi se not sign the statenment he had nmade before
her. Evidence of beatings was still visible when M. Sal ahu was admitted to
Pristina prison. The prison doctor stated on 26 February 1997: “after a
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detailed clinical exam nation we found, on adm ssion, bruises on both hands
(post contusion)”. The |awer said he requested an i ndependent nedica
exam nation of his client, but the request was apparently not granted.

32. Ljiburn Aliju said that he was beaten with batons over the course of
three days before being brought before the investigative judge. He also told
his | awer that the nmen whom he cl ai red had beaten him had visited himagain
in the week before the start of the trial and had threatened himthat he
shoul d repeat in court what he had been nmade to say before the investigative
judge. Hajzer Betulahu also said that his interrogators had subjected himto
physi cal and nental torture and had threatened himby saying: “if you refuse
to say in court what you told the investigative judge, we will break your
bones”.

33. Gani Baljija stated that he had been punched and ki cked. A nedica
report drawn up during his detention was read out in court. Enver Dugol

all eged that his | awer, the investigative judge and prison officials could
see, when he was brought before them the injuries on his face and hands
resulting frombeatings. His nedical report was read out in court. A
detailed statenent of torture was given by Em n Sal ahi, who clainmed that a gas
mask had been put over his head, that paper had been stuffed into his nouth
and that he had been given electric shocks and had been hit on the arns, |egs
and ki dneys. He stated that he had asked for nedical assistance, which had
been deni ed.

34. Arsim Rat koceri said that he had been beaten with batons on the hands
and genitals and denied food for 24 hours. Mija Prekupi's |awer alleged
that he had been subjected to physical and nental torture for three days.
Nebi h Tahiri nade a general statement that he had been “coerced” into

maki ng his statenment and Ragi p Berisa said he had done so under “duress”.
Sukrije Redza told the court that she had been interrogated |ate at night by
State Security personnel and cl aimed she had been subjected to “nmental and
physical terror”. In court, the prosecutor did not deny that interrogations
had taken place late at night, pointing out that there were no rul es

regul ating the court’s working hours.

35. To the Special Rapporteur's know edge, no pronpt and inpartial

i nvestigations were carried out into any of the allegations that statenments
had been extracted by various fornms of torture, ill-treatment or duress, as
requi red under article 12 of the Convention against Torture. Nor are attenpts
known to have been nade to conply with the requirenent of article 15 of the
Convention agai nst Torture that “any statement, which is established to have
been nade as a result of torture, shall not be invoked as evidence in any
proceedi ngs”. No such investigations were nmade despite the clainms of severa
of the accused or their lawers that injuries resulting fromtorture were

vi si bl e when the defendants in question were brought before the investigative
judge and that, in sone cases, there was prinma facie evidence thereof in their
nmedi cal records. The above allegations were carefully recorded during trial
however, it appears that the statenents apparently extracted by such nethods -
whi ch Yugosl av | aw specifically prohibits - were adnmitted in evidence in
contravention of the requirenents of the Convention against Torture and
articles 83 and 219 of the Yugoslav Code of Crimnal Procedure.
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7. Non-conpliance with several procedura
requi rements of Yugoslav | aw
36. The Code of Crimnal Procedure provides a number of safeguards to

protect the authenticity of |legal records and the quality of evidence.
Lawers alleged in court that several of these procedural requirenents had
not been net. It appears that all their requests to have the evidence in
qgquestion renoved fromthe record on that ground were rejected by the court.

37. One |l awyer stated that the tinmes of beginning and endi ng of the
interrogation of his client, Gani Baljija, had not been recorded, as the

Code of Crimnal Procedure requires in article 82 (2). He said that his
client had been questioned for a long tinme in the evening and wi thout a break
Haj zer Bejtul ahu's | awer drew the attention of the court to the fact that
the interpreter had not signed the record of the interrogation, a fact not
contested by the Prosecutor, who naintained, however, that such a failure was
not sufficient ground to declare the statenent in question inadm ssible. It
appears that the unsigned statenent was indeed adnitted in evidence,

notw thstanding the clear requirement in article 82 (3) of the Code of
Crimnal Procedure that “the record shall be signed at the end by the
interpreter if there was one”

38. Yugosl av | aw provi des that the exam ning magi strate has a duty to
informall parties, including defence counsel, of the tinme and place of

i nvestigative procedures. Article 168 (6) of the Code of Crimnal Procedure
specifies that if the accused has a defence counsel, the exam ning magistrate
shall ordinarily informonly the defence counsel. However, State Security
personnel took several accused persons for further investigation, wthout the
know edge of the | awyers concerned, after the investigative judge had
conpleted the initial investigation

39. For exanple, after the investigative judge had conpleted the
interrogation of Gani Baljija, he was reportedly taken back nine tines

to the Kosovska Mtrovica security police for further interrogation

Saban Beka stated that he had been questioned once after his investigation by
the investigative judge. Majlinda Sinani stated that she had been taken out
as many as 12 tines after the conpletion of her investigation, which had
usual ly taken place at night, between 7 and 12 p.m Her |awer had no

know edge of these subsequent interrogations and therefore was not present to
defend her client. Since any such further interrogations cannot take place

Wi t hout the prior perm ssion of the investigative judge, the judge either
failed to informthe defence | awer in accordance with the | egal procedures or
el se these interrogations were carried out in breach of the law, w thout the
knowl edge of the investigative judge. Wat is clear is that Majlinda Sinani's
| awyer was unable to assist her client in the course of these interrogations,
when Ms. Sinani was repeatedly pressed to admt to menmbership of NM.K
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8. Evidence

40. The main evi dence on which the prosecution relied was statenents made by
t he defendants in the course of investigation, parts or all of which many of

t hem subsequently retracted in court on the grounds that these statenents were
the result of torture or other fornms of duress. Observers from organizations
ot her than the United Nations who were in court when other evidence was
presented have pointed out that no witness testinony was presented and that
the only material evidence produced was a machi ne-gun. Lawyers and the nain
accused argued that there was no proof that plans of buildings and ot her
docunents or material produced or referred to in court in support of the
charges were in fact taken fromthe defendants, since the confiscated objects
were not specified in the receipts issued after the search of the defendants’
homes. Consequently, they argued, there was no evidence that the confiscated
objects were in fact those produced in court and relied upon by the
prosecution. Lawers also observed that key docunments presented in court,
such as the Statute and the nonthly magazine Qlirim , were only presented in
the form of photocopies which could not be accepted in evidence since they had
not been properly authenticated. Nevertheless, this mterial appears to have
remai ned on the court record and to have been used in evidence.

41. Al t hough the United Nations observer was not able to study all the
rel evant docunents, a review of the main evidence and a reading of the tria
transcript, as well as consideration of comments nmade by observers present

t hroughout the proceedings, indicate that the serious charges agai nst the
def endants were supported by little credible material evidence.

9. Trials in absentia

42. Two of the defendants were tried in absentia and sentenced to up to
nine years' inprisonnment. A strict interpretation of article 14.3 (d) of the
International Covenant on Civil and Political Rights appears to prohibit
trials in absentia, although the Human Rights Comrittee has held that such
trials are perm ssible, but in strictly limted circunstances. Further
observati ons about such trials are made in paragraph 66 bel ow.

1. THE SECOND TRI AL OF 15 PERSONS, HELD I N PRI STI NA
N JUNE/ JULY 1997

43. For five days in June/July 1997 the District Court in Pristina tried
15 Kosovo Al banian nen, 12 of them in absentia. According to the indictnent,
t he accused had received nilitary training in Al bania and had subsequently
fornmed a terrorist organization active in Kosovo with the aimof endangering
the constitutional order and security of the State and of form ng a separate
state to be joined to Albania. Unlike the first trial held in May 1997, the
accused were not only charged with preparing acts of violence, but also with
responsibility for carrying out several attacks, killing 4 persons and
attenpting to kill 16 others. The attacks were said to have been carried out
by the accused as nenbers of the “Liberation Arny of Kosovo”, which had
clainmed responsibility for these acts.
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44. Al'l three accused who stood trial - BesimRanma, Idriz Aslani and

Avni Nura - were charged under article 125 of the Penal Code with using
dangerous or violent means in attenpts to threaten the constitutional order or
security of the Federal Republic of Yugoslavia (“terrorisni), an offence
carrying a maxi num penalty of three years' inprisonment. They were also
charged with preneditated nurder of one or nore people, carrying a m ninmum
penalty of 10 and a maxi num of 20 years' inprisonment. One or nore of the
accused were also said to have been involved in the followi ng incidents: the
shooting of two policenen at d ogovac in an anbush in May 1993; an attack

on a police car in April 1996 in which a policeman was wounded and a femal e
convict travelling in the car was killed; the shooting of a policeman in
Kosovska M trovica in June 1996; the throwi ng of two hand grenades - which did
not explode - in February 1996 at a refugee canp in Vucitrn; and the throw ng
of bonbs, which did explode but w thout causing casualties, in Septenber 1996
at mlitary barracks in Vucitrn.

45, Twel ve of the 15 persons charged — including the chief defendant
Besi m Rama - received the nmaxi nrum sentence of 20 years' inprisonment. Two
def endants were sentenced to 15 years, one to 10 years and the remsining
def endant, Avni Nura, had the charge of “terrorisni altered to unauthorized
possession of arms and received the shortest sentence, of four years

i mpri sonment .

46. The observations concerning this trial should be read together with the
observati ons made above about the first trial of political prisoners involving
20 Kosovo Al bani ans who were tried in May 1997 and convicted for |esser

of fences involving State security. Nearly all the issues and concerns raised
there which stem from an assessnent of international standards for fair tria
provided in United Nations instruments apply equally to the trial of the

15 men in June/July 1997

1. Specific observations

| ndependence and inpartiality and conduct of the court

47. The bench consisted of 5 judges, including the sane 3 judges who had
tried the 20 accused in the first case. The sanme prosecutor argued for the
prosecution. For reasons stated above with regard to the first trial, the
appearance of independence and inpartiality of the bench is not enhanced if
the sanme judicial and prosecution officials appear to conduct all cases of a
political nature; a concern conpounded by the fact that several |ay judges
reportedly were forner policenen.

48. Unlike in the first trial, the judge who presided in this trial did not
pronmptly read into the record the clains by defendants that they had been

subj ected to torture. However, when this om ssion was pointed out to her, the
presiding judge did include in the record a sunmary of the defendants' clains.
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2. The right to be brought pronptly before a judge
and not to be held in unacknow edged detention

49. Article 9 of the International Covenant on Civil and Political Rights
provi des every person arrested on a crimnal charge with the right to be
brought pronptly before a judge. Two defendants, Besim Rama and Avni Nura,
told the court that between 16/17 Septenber and 2 Cctober 1996 they were held
in an unknown place in unacknow edged detention, w thout access to anyone.
Besi m Rama was kept in a cell alone, but said he could hear Avni Nura

bei ng beaten. In court, Avni Nura stated that he had been arrested on

16 Septenber 1996 and not on 29 Septenber, the date wongly recorded in the
official records. Both nen appeared before the investigative judge on

2 Cctober 1996. Therefore, they were held for 16 days in unacknow edged
detention and in breach of international human rights |aw and of Yugoslav | aw,
which requires that no arrested persons can be kept |onger than 72 hours

wi t hout bei ng brought before a judge.

50. For two weeks, these nen had effectively “di sappeared”. The seriousness
of any such detentions which the authorities refuse to acknow edge is
underlined in article 1 of the Declaration on the Protection of Al Persons
from Enforced Di sappearance, which states:

“Any act of enforced di sappearance is an offence to human dignity.
It is condermmed as a denial of the purposes of the Charter of the
United Nations and as a grave and flagrant violation of the human
rights and fundanmental freedons proclaimed in the Universal Declaration

of Human Rights ... . Any act of enforced di sappearance places the
persons subjected thereto outside the protection of the | aw and
inflicts severe suffering on themand their famlies. It constitutes a

violation of the rules of international |aw guaranteeing, inter alia,
the right to recognition as a person before the law, the right to
liberty and security of the person and the right not to be subjected to
torture ... .7

3. The right to access to counse

51. I nternational human rights standards require that such access shoul d be
pronpt and that free conmuni cati on between | awer and client should be
permtted. However, Idriz Aslani told the court that he had been kept for
over six nonths without access to |egal counsel to discuss his case. The
first tinme he was allowed to neet his counsel freely to discuss his defence
was on 30 May, three days before the start of the trial and then only for one
m nute, after which a guard cane and free conmuni cati on between counsel and
client was nmade inpossible.

52. The investigative judge interrogated Avni Nura and Idriz Aslani tw ce,
on 2 and 7 October, wi thout a | awer even though, according to their |awer,
they had asked for |egal assistance. Before that the two nmen had been held in
unacknow edged detention, their |lawer meking every effort to | ocate them but
obvi ously unable to neet them The first day that their [awer got permn ssion
to meet themwas 8 Cctober, but then only in the presence of a guard.

However, when the | awer showed the witten authorization fromthe
authorities, the guard reportedly informed the | awer that he had received
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instructions fromthe investigative judge that any di scussion between |awer
and client was forbidden. Wen the |awer attenpted neverthel ess to speak
with his client, asking his client about the treatnent he was given in police
custody, the guard said he would ternminate the visit. Wen the United Nations
observer raised these reports with the prosecutor appearing in the case, he
did not deny that guards had instructions to be present when | awers met their
clients, adding that this was done because | awers had abused their powers in
the past. However, the prosecutor did not nake any specific allegation of
abuse concerning the I awers involved in this case.

53. Orders for the supervision by a guard of |awer—client nmeetings, if they
were indeed given, constitute not only a violation of international |ega
standards, but also breach article 74 (3) of the Code of Crimnal Procedure,
whi ch nakes free comruni cati on between a | awyer and his or her client at the
conclusion of the investigation by the investigative judge mandatory. On

10 Cctober 1997, the lawyer for the two nen requested that this |aw be
observed and that free comunication be permtted, but he never received a
response. The first tine that their |awer was allowed to nmeet his clients to
di scuss their defence was when the indictnent was actually raised, according
to the lawer this only happened one week before the start of the trial

G ven the seriousness and variety of the charges and the | arge nunber of

def endants, this short period was clearly insufficient to prepare an effective
def ence.

4. Adequate tine and facilities to prepare a defence

54. As in the previous trial, the investigative judge denied the defence

| awyers access to all files, with the exception of their own client's file,
and the possibility of being present during the interrogation of other
accused persons. The order read: “Because of security reasons, the defence
| awyers ... are denied presence during the investigation, during interrogation
of the accused (except their client), the hearing and confrontation, and the
exam nation of the file and records (except the ones relating to their
client)”. The defence | awers appeal ed against the ruling, arguing that it
was unnecessarily restrictive and went beyond the limts set in article 73 of
the Code of Crimnal Procedure (which pernmits restrictions on access to
certain docunents and itens only), thus nmaking it inmpossible for themto
conduct a professional defence. However, the appeal was rejected by the
President of the District Court, on 17 February 1997.

55. As observed in the first case, such broad restrictions on access to
cruci al docunents and ot her evidence violates the principle of “equality of
arnms” between the defence and the prosecution which underlies the fair tria
guarantees provided in article 14 of the Internati onal Covenant on Civil and
Political Rights.

56. During the trial, defence |awers pointed out that Besi m Rama had been
dism ssed frommlitary service on the grounds, as Besim Rama put it, of
“pains in his head”. They requested that the mlitary service report be

submtted to the court (which was done but did not prove to be conclusive) and
t hat Besi m Rama be exani ned by experts to establish whether he was in ful
possession of his nental capacities and aware of his actions at the time the
crime in question was committed. The court ordered Besim Rama to be exam ned
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by three psychiatric/psychol ogical specialists fromthe Bel grade prison
hospital. Their report, subsequently presented in court, did not show that
Besi m Rama was suffering froma nmental illness or backwardness and found that
his capacity to understand the nmeaning of his acts was uninmpaired. However,
defence | awers objected to the findings on the grounds that the period of
exam nati on had been too short, that the conclusions of the report did not
match the exami nation’s findings and that the findings by psychiatrists who
were part of a penal establishnment were biased. They requested a second

exam nation by an independent institution or, failing that, the opportunity to
guestion the experts in court. However, the court denied both requests. The
credibility of the findings of the experts would have been enhanced if the
defence | awyers had been able to question the experts in court.

5. The right not to be conpelled to testify agai nst
oneself and not to be subjected to torture

57. In court the main defendant, Besim Rama, stated on 3 June 1997 that from
t he nonent that he was arrested, until the time that he was brought before the
i nvestigative judge, the police did not stop beating him He said that his
statenment before the investigative judge — acknow edgi ng his participation in
a nunmber of the crimes with which he was charged - was nade under duress,
because he had been tortured and because the police who had beaten hi m stood
outside the judge's office, overhearing what he said. He clainmed that his
face was visibly swollen at the time. The reason for his distinct fear of the
police was, he said, that he had been tortured to such an extent that he
wanted to commit suicide. He said that he had informed the prison warden of
the torture by his investigators, but that he had not been tortured while in
prison.

58. In court BesimRama initially acknow edged his participation in one
incident, the firing on a police car in June 1996 in which one policeman was
killed. Although he also admtted possessing several weapons, he denied his

i nvol venent in the other crinmes with which he was charged and al so that he had
received mlitary training or had gone to Al bania. However, when the tria
resumed on 9 July, Besim Rama retracted his statement acknow edgi ng his

i nvol venent in the June 1996 shooting, claimng that he had nmade that
statement out of fear of the police.

59. Basi m Rama expl ai ned that he had been visited three tinmes by

police while in prison after the investigative judge had conpl eted the

i nvestigation. He said that on 1 June, just before the start of the trial, an
official, whomhe identified in court as the public prosecutor in this case,
had threatened himthat he “would |ose his head” if he failed to repeat in
court what he had admitted to the police. Besim Rama maintained that two
peopl e had wi tnessed that threat. The public prosecutor was not in court

that day and therefore could not be asked to confirmor deny this specific

al l egation. The court, however, is not known to have investigated this or

ot her allegations by Besim Ranma that his statement had been obtained through
torture or duress, as required by the Convention against Torture. It was thus
admtted in evidence, notw thstanding the provisions of international and
Yugosl av | aw whi ch exclude evidence being relied upon if it is established to
have been extracted by such illegal nethods. The sane was the case for the

ot her two defendants.
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60. In court, Idriz Aslani denied all the charges against him including
possessi on of weapons or planning any of the attacks with which he was
charged. He stated that he did not know any of the other accused. He added
that all his statenents to the police had been nade under duress and threats
and that nedicines had had to be provided to himto help himrecover from
police torture. At one stage he had been told that he could | eave the roomin
whi ch he was being interrogated but not alive. The statenment he had given to
the investigative judge was also entirely fal se because he felt threatened.
He saw that the sanme policenen, who had threatened and tortured himfor three
days previously, telling himwhat to say before the investigative judge, were
st andi ng outsi de the courtroom where he could see them when he made his
statement to the judge

61. Avni Nura told the court that he had been continually beaten for 10 days
after arrest, after which a second group of interrogators had arrived who
treated him*“extrenely i nhumanely”. He had been nade to strip naked and sit
on an electric heater until he fainted, then hit again. This apparently
happened twice. At one stage, he had had to | ean against the wall, standing
one netre away fromit for a prolonged period and only allowed to touch the
wall with two fingers, while being beaten on the back. He had then had to do
push-ups and kneel on batons, after which, he said, he had been unable to
wal k. He had been tied to a bed for nost of the time and at night prevented
from sl eeping. He had been unable to eat for several days. He clainmed he had
been beaten mainly on the stomach, hands and | egs and had had electricity
applied to parts of his body so that the marks woul d not be clearly visible.
However, his face had swollen, and he had had visible scars. On

2 Cctober 1996, 16 days after his arrest and after these injuries had

becone | ess visible, he was taken before the investigative judge.

62. In court, he admitted possessi ng weapons and bonbs, but clained this was
because he had been a fugitive fromjustice since wounding a person in a bl ood
feud and because he had to stand guard for his brother who was an arns deal er
O the three defendants, he alone adnitted to having visited Al bania, but
claimed this was to escape fromthe blood feud.

63. On 10 Cctober 1996 the defence | awyer requested a medi cal exam nation
of Avni Nura and ldriz Aslani at the Institute of Forensic Medicine “to
establish the degree and extent of physical injuries”. He added that this

shoul d be done as soon as possible | est the wounds and traces of the injuries
di sappeared. However, he received no response and no such exam nation, which
coul d have provided inmportant evidence of torture or ill treatnment, or the

| ack thereof, was carried out.

6. Evidence

64. Unlike in the previous trial, a nunber of w tnesses appeared, all of
them call ed by the prosecution. The United Nations observer was not in court
on the day of their appearance, nor has the observer been able to reviewthe
many docunents referred to in court on that day. However, a reading of the
trial transcript and discussions with other |ocal and international observers
about the witnesses’ evidence produced in court that day indicate that none of
the witnesses called produced credible nmaterial evidence to |ink the accused
with the charges agai nst them
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65. As in the previous case, the nmain evidence produced by the prosecution
was the stated confessions of the accused before the investigative judge, and
the adm ssion nade in court by the main accused, Besim Rama, which he
subsequently retracted. There is strong evidence, however, that the
statements to the investigative judge were nmade under torture and should
therefore, according to international human rights standards which apply in
the Federal Republic of Yugoslavia, not be accepted in evidence.

7. Trials in absentia

66. The majority of the accused (12 out of 15) were tried in absentia, as
Yugosl av | aw pernmits. Several |awers were present in court to represent the
accused in their absence. The comentary of the Human Rights Committee on the
Covenant permits trials in absentia in restricted circunstances: “Wen
exceptionally for justified reasons trials in absentia are held, strict
observance of the right of the defence is all the nore necessary” (Genera
Comment 13 (21) (d) (art. 14)). The United Nati ons observer was not in a
position to establish whether the defendants’ rights were strictly observed
but the Special Rapporteur wi shes to draw attention to the grow ng body of

i nternational opinion that such trials in absentia are no |onger acceptable.

[11. CONCLUSI ONS AND RECOMVENDATI ONS

A. Concl usi ons

67. The trials were conducted in public, w thout delay, as internationa
standards require. International and |local observers had full access to the
trial. During the two main trials the courts generally respected, with few

exceptions, Yugoslav procedural rules for trial conduct. Major breaches,
however, occurred during the period of pre-trial detention. Furthernore,
both trials failed to neet inportant mnimum guarantees for fair tria
provided in United Nations standards, notably the International Covenant on
Cvil and Political Rights and the Convention against Torture, which the
Federal Republic of Yugoslavia is bound to uphold.

68. As regards the evidence presented in court, the fact that severa
procedural requirenents of Yugoslav | aw regarding the authentication and
producti on of evidence were not met — apparently with inpunity — seens
unfortunately not to have prevented such evidence frombeing admtted in
court. The apparent absence of credible material evidence |inking the accused
to the crines they allegedly comritted is a matter of grave concern. Serious
doubts remain as to whether, on the basis of the nature of the evidence
presented and the illegal manner in which nmany statenents were apparently
extracted, the accused should have been found guilty as charged. By the

i nternational standards provided in human rights instrunents to which the
Federal Republic of Yugoslavia is a party, the accused were definitely denied
a fair trial. In particular:

Def endants and their |awyers were given totally inadequate tinme and
facilities to prepare a defence and to conmuni cate freely;



E/ CN. 4/ 1998/ 9
page 18

The broad restrictions applied to defence | awers regardi ng access to
rel evant docunents and even in sone cases regardi ng questioning their
clients violated the inportant fair trial principle of “equality of
arns”;

Many statements which defendants retracted in court on the grounds that
they had been extracted under torture, ill-treatment or duress were not
removed fromthe record and were apparently adnmitted in evidence
(despite injuries reportedly being visible to judicial officials and
despite the presence of other prima facie evidence in nedical reports);

Pronpt and inpartial investigations into allegations of such unl awf ul
treatnment are not known to have been ordered by any authority;

Requests for independent nedical exam nations which could have confirned
or denied torture allegations were refused,

Two defendants in the second trial were held for two weeks in secret
detention, which the authorities refused to acknow edge, denying them
their rights to personal security, to be brought pronptly before a judge
and to have access to a | awyer

69. The Speci al Rapporteur is concerned that basic human rights standards
were not met in the two trials of 35 persons convicted to very |long terns of
i mpri sonment for offences against state security. |In addition questions can

be rai sed about the independence and inpartiality of the judicial process.

She expresses the hope that the Governnent will review the issues and concerns
raised in the present report and that officials and others concerned will take
theminto account in the course of appeals, where appropriate, as well as in
future trials involving simlar offences.

2. Recommedati ons

70. The Speci al Rapporteur nmakes the foll owi ng reconmendations to the
Governnment on the basis of the United Nations trial observer’'s report:

(a) The Governnent should pronptly order an inpartial investigation
into the clains of defendants and their |awers that statenments relied upon by
the prosecution were extracted under torture or duress. |If confirnmed, the
accused should be retried solely on the basis of evidence obtained by |ega
nmeans.

(b) The appropriate authorities should ensure that any statenents
obt ai ned by such nmethods are not admitted in evidence and are renoved fromthe
record.

(c) Trials of political prisoners for offences involving state
security should be held by courts consisting of judges, including |ay judges,
whose background and qualifications fully neet established criteria of
inmpartiality and i ndependence. Such trials should be held, as is customary in
ot her cases, before rotating benches and prosecutors.
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(d) The Governnent should ensure that constitutional standards which
provi de arrested persons with pronpt access to a |lawer should be inmediately
enforced (art. 23 of the federal Constitution). The |legal provisions in the
Code of Crimnal Procedure which still do not permt such access effectively
until 72 hours after arrest and which are currently being revised by the
M nistry of Justice should be promptly brought into Iine with these
constitutional standards.

(e) The Governnent should review | egal provisions which pernmt broad
restrictions to be inposed on free conmuni cati on between | awers and their
clients (art. 74 (2) of the Code of Criminal Procedure), and ensure that they
conply with international hunman rights standards which stipulate that al
comuni cation between | awers and their clients should normally be conducted
in private in full confidentiality, at nost within sight but not within the
hearing of any officials.

(f) The Government should introduce clear rules for the duration of
i nterrogation of arrested persons, for the intervals between interrogations
and for the recording of the identity of the persons conducting the
interrogation. Late evening or night interrogations should be the exception
Sancti ons should be provided for disobeying such rules.

(9) An independent investigation should be undertaken into allegations
that the authorities refused to acknowl edge that two defendants in the second
trial were held for 16 days in Septenmber 1996 in secret detention and
tortured. |If the allegations are confirmed, those responsible should be
brought to justice.

(h) If the inpartial investigation into the allegations of torture,
ill-treatnment or duress described in this report confirms that these nethods
have been used, the CGovernnent should ensure that those responsible are
brought to justice.

(i) Instructions should be given to investigative judges that torture
al l egations are essential elenents of the testinony which should invariably be
read into the record at all stages of the crimnal proceedings. |If there is

credi bl e evidence that statenents were extracted under torture or duress, the
al l egations should be properly investigated and the statenents concerned
shoul d not be adnitted in evidence. The Governnent should introduce a
mechani smto ensure that statenents obtained froman accused person in
violation of the law are forthwith invariably renoved fromthe record and not
admtted in evidence, as article 83 and 219 of the Code of Crim nal Procedure
and article 15 of the Convention against Torture require.

(i) Broadl y phrased | egal provisions permtting wide restrictions to
be i nposed on | awyers’ access to relevant trial docunents and interrogations -
such as article 73 (2) of the Code of Criminal Procedure — should be
restrictively interpreted to ensure that their application does not unduly
favour the prosecution and result in violations of the inportant fair tria
principle of “equality of arms” between defence and prosecution

(k) Lawyers shoul d have unhi ndered access to nedical records of the
exam nation of their clients in custody.
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(1) The Government should introduce a nmechanismto ensure that
sanctions are invariably inposed when procedural requirenents regarding the
taki ng and recording of evidence are not net. Failure to nmeet such
requi renments should automatically result in the statements or docunents
concerned being excluded as evi dence, unless supported by corroborative
evi dence.

(m In all cases where the accused does not speak the | anguage of the
court, arrangenents should be nade to provide that the court interpreter
transl ates the entire proceedings for the defendant, and not only the
guestions addressed to himor her by the judge and the prosecutor and his or
her answers thereto. This is particularly inportant for those defendants
conducting their own defence.

(n) The Government should ensure that, if trials have to take place
in absentia, the defendants so tried are guaranteed the strictest possible
observance of their rights.



