UNITED
NATIONS E

Di str.

Economic and Social GENERAL

Council

E/ CN. 4/ 1998/ 93
13 February 1998

ENGLI SH
Oiginal: SPAN SH

COWM SSI ON ON HUMAN RI GHTS
Fifty-fourth session
Item 17 of the provisional agenda

ADVI SCRY SERVI CES IN THE FI ELD OF HUVAN RI GHTS

Assi stance to Guatemala in the field of hunan rights

Report of the nmenbers of the Secretary-General's mssion to
Guatemala, M. Alberto Diaz Uribe, M. Diego Garcia-Sayan and
M. Yvon Le Bot, on the evolution of the situation of human
rights in Guatenala in the light of the inplenentation of the
peace agreenents, subnitted in accordance with Comr ssion on
Human Ri ghts resolution 1997/51

GE. 98-10514 (E)



E/ CN. 4/ 1998/ 93
page 2

CONTENTS

I NTRODUCT! ON
l. EVOLUTI ON OF THE SI TUATI ON OF HUMAN RI GATS
. STRENGTHENI NG OF CI VI LI AN PONER
I, CI TI ZEN SECURI TY, NATIONAL CIVIL POLI CE AND ARMY
V. SOCI AL AND ECONOM C ASPECTS
V. | DENTI TY AND RI GHTS OF | NDI GENOUS PECPLES
VI . UPROOTED PERSONS
VII. CLARI FI CATI ON OF PAST HUMAN RI GATS VI OLATI ONS

VIIl. AGREEMENT ON THE BASI S FOR THE LEGAL | NTEGRATI ON CF
THE UNI DAD REVOLUCI ONARI A NACI ONAL GUATEMALTECA

I X CONCLUSI ONS AND RECOMMENDATI ONS
ANNEX | : PROGRAMVE OF WORK COF THE M SSI ON TO GUATEMALA

ANNEX 11 : COVPLAI NTS OF VI OLATI ONS OF HUVAN RI GHTS RECEI VED
BY THE M SSI ON DURI NG | TS STAY | N GUATEMALA

Par agr aphs Page
1 4 3
5 13 3

14 26 6
27 36 10
37 47 12
48 55 14
56 58 16
59 61 17
62 66 17
67 87 18

24

29



E/ CN. 4/ 1998/ 93
page 3

I NTRODUCT! ON

1. The Commi ssion on Human Ri ghts has been considering the situation of
human rights in Guatemal a each year since its thirty-fifth session (1979).

The topic has been dealt with successively by Viscount Colville of Culross
(United Kingdom, as Special Rapporteur and Special Representative, and by

M. Héctor Gros Espiell (Uuguay), M. Christian Tonuschat (Gernany) and

Ms. ©Monica Pinto (Argentina), as independent experts to assist the Government
of Guatemala in pronoting and protecting human rights.

2. At its fifty-third session, the Comm ssion on Human Ri ghts adopted
resol ution 1997/51 of 15 April 1997. The Conm ssion requested the
Secretary-Ceneral, inter alia, to send a mssion to Guatenala at the end

of 1997 to submit a report to the Conmi ssion at its fifty-fourth session on
the evolution of the situation of human rights in Guatemala in the |ight of
the inmpl ementation of the peace agreenents. The report is to take account of
the verification work done by M NUGUA and the information submtted by the
Governnment of Guatemal a, the Foll ow up Comni ssion on conpliance with the peace
agreenents, the political organizations and the non-governnmental human rights
organi zations; it is also to refer to the inplenentation of the agreement on
the provision of advisory services in the field of human rights signed by the
Government of Guatemal a and the United Nations Hi gh Commi ssioner for Human
Rights, with a view to concluding the consideration of the case of CGuatenal a
in the agenda of the Conm ssion (paragraph 15).

3. The Secretary-CGeneral appointed M. Alberto Diaz Uribe (Col onbia),
M. Diego Garcia-Sayan (Peru) and M. Yvon Le Bot (France) as nmenbers of
the m ssion to Guatenala. The mission visited the country from8 to

19 Decenber 1997 and was acconpanied by M. Mguel de |la Lama, official of
the O fice of the United Nations Hi gh Conm ssioner for Human Ri ghts.

4, The m ssion wishes to place on record the fact that it received ful
cooperation fromthe authorities of the CGovernnment of Cuatermala, politica
organi zations and representatives of social, Maya and human rights

organi zations in the fulfilnment of its nmandate. Special nention should also
be made of the cooperation of the directors and officials of MNUGUA the

Uni ted Nations Devel opnent Programme (UNDP), the Office of the United Nations
Hi gh Commi ssi oner for Refugees (UNHCR) and the Comm ssion for Historica
Clarification (CEH).

. EVOLUTION OF THE SI TUATI ON OF HUVAN RI GHTS

5. As recalled in the introduction to the present report, the Commi ssion on
Human Ri ghts has been considering the situation of human rights in Guatemnal a
since 1979. Through various nmechani sns, including requests to the
Secretary-Ceneral for reports, the appointnment of a special rapporteur and
then a special representative and the successive appoi ntnent of three

i ndependent experts to provide assistance to the Governnent of Guatemrala, the
Conmi ssion followed the situation of human rights in the country with
particular attention for 19 years. After considering the reports submtted by
the Secretary-Ceneral, the Conmi ssion decided in 1982 to appoint a specia
rapporteur whose nandate was to make a thorough study of the human rights
situation in Guatenala (resolution 1982/31). Four years later, the Conm ssion
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decided to termi nate that mandate and establish the nmandate of Specia
Representative of the Commi ssion to receive and evaluate the information
received fromthe Government of Guatemala on the inplenmentation of the new
| egal order for the protection of human rights (resolution 1986/62); both
posts were held by Viscount Colville of Culross.

6. In 1987, the Comm ssion on Human Rights decided to term nate the
mandat e of the Special Representative and requested the Secretary-General to
appoi nt an expert with a view to assisting the Governnent of Guatermala in
taki ng the necessary action for the further restoration of human rights
(resolution 1987/530). The Secretary-Ceneral appointed M. Héctor

G os Espiell as the expert on 24 June 1987 and he subnmitted three reports to
the Comm ssion. Three years later, on 6 July 1990, M. Christian Tonuschat
was appoi nted as independent expert. On 28 October 1993, Ms. Mnica Pinto
was appoi nted i ndependent expert and served in that capacity until March 1997.

7. At the sane tinme, and through the Secretary-Ceneral and his
representatives, the United Nations played an inportant role as observer and
nmoderator in the process of peace negotiations between the Governnent of
Guat emal a and the Uni dad Revol uci onaria Naci onal Guatenmalteca (URNG . The
process was based on the Esquipulas Il Agreenent concluded on 7 August 1987
between the Heads of State of the five Central American Republics (Procedure
for the Establishnent of a Firmand Lasting Peace in Central Anerica). |Its
first achi evement was the signing of the Basic Agreement for the Search for
Peace by Political Means in Oslo, Norway, on 29 March 1990, which was foll owed
by the Mexico Agreenent of 26 April 1991 on the Procedure for the Search for
Peace by Political Means and the Querétaro Agreenent of 25 July 1991 on
Denocratization in the Search for Peace by Political Means. Substantive
negoti ati ons observed by the United Nations began to be held on this basis.

8. Wthin a new negotiating format, the Framework Agreenent for the
Resunmpti on of the Negotiating Process between the Government of Guatenal a

and URNG was signed in Mexico City on 10 January 1994. Some three nonths
later, on 29 March 1994, three particularly inportant instruments were signed
at the headquarters of the Mnistry of Foreign Affairs of Mexico: the
Agreenent on a Tinetable for the Negotiation of a Firmand Lasting Peace in
Guatemal a; the Joint Statement on the Commission to Clarify Past Human Ri ghts
Vi ol ations during the Arned Conflict; and the Conprehensive Agreenment on Human
Ri ghts (A/48/928-S/ 1994/ 448, annexes |, Il and I11), which established the
United Nations Verification Mssion in Guatemala (M NUGUA). The parties then
entrusted M NUGUA with the task of receiving, evaluating and follow ng up
conpl ai nts of possible human rights violations; deciding whether or not
particul ar violations existed, taking into account the investigations
conducted by the competent constitutional bodies; and ensuring that such

i nvestigations were carried out independently, effectively and in accordance
with the Constitution and international human rights standards.

9. Various agreenents were |later concluded that paved the way for the
signing in Guatenala City on 29 Decenber 1996 of the Agreenent on a Firm and
Lasti ng Peace, which put an end once and for all to an armed conflict that had
| asted 36 years. These agreenents are the follow ng:
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(a) The Agreement on Resettlenent of the Popul ati on Groups Uprooted by
the Arnmed Conflict, signed in OGslo, Norway, on 17 June 1994,

(b) The Agreement on the Establishnment of the Commission to Clarify
Past Human Rights Violations and Acts of Violence that have Caused the
Guat emal an Popul ation to Suffer, also signed in Gslo on 23 June 1994;

(c) The Agreement on the ldentity and Ri ghts of |ndigenous Peopl es,
signed in Mexico City on 31 March 1995;

(d) The Agreement on Social and Econom c Aspects and the Agrarian
Situation, signed in Mexico City on 6 May 1996;

(e) The Agreement on the Strengthening of Civilian Power and on the
Rol e of the Armed Forces in a Denocratic Society, signed in Mexico City on
19 September 1996;

(f) The Agreenent on the Definitive Cease-fire, signed in Gslo on
4 Decenber 1996

(9) The Agreement on Constitutional Reforns and the El ectoral Regine,
signed in Stockholm Sweden, on 7 Decenber 1996;

(h) The Agreenent on the Basis for the Legal Integration of the Unidad
Revol uci onari a Naci onal Guatemalteca, signed in Madrid, Spain, on
12 Decenber 1996; and

(i) The Agreenent on the Inplenmentation, Conpliance and
Verification Tinmetable for the Peace Agreenents, signed in Guatemala City
on 29 Decenber 1996

10. The particular attention that the Comm ssion on Human Rights has paid to
the situation of human rights in Guatemala and the determ nation and
perseverance of the people and the Governnment of CGuatemala and URNG to
continue and conpl ete the peace process have been decisive factors in the
substantial inprovenent the mission has observed in the human rights situation
in the country. All State and non-governmental organization sectors
interviewed by the nission agreed with its assessnment that the human rights
situation in Guatenala had inproved substantially conpared with the past. At
present, no one says that there is a State policy of violating human rights or
that the violations that are still occurring are on a |arge scale and
systematic in nature.

11. Thi s does not, however, nean that there are no | onger any problens
affecting the exercise and enjoynent of human rights. Sone have been
inherited fromthe past; the solution to others will require a nore devel oped

and refined denocratic structure. A matter of particular concern is the

conti nued exi stence of the problem of inmpunity; continuing structural defects
in the systemof the adnministration of justice and crimnal investigation; the
situation of citizen security; frequent denials of due process; the continuing
exi stence of discrimnation against indigenous peoples; the |lack of economc
social and cultural rights; and the weakness of national institutions for the
pronoti on and protection of human rights.
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12. One problem affecting the snooth inplenmentation of the agreenents is
that they have practically not been dissenm nated to the sectors of Guatenal an
soci ety which were not directly involved in the peace process. The m ssion
considers it to be of vital inportance that all the agreenents should be

di ssem nated to all Guatenal ans, thereby provoking discussion and anal ysi s.
The only guarantee that the agreenents will serve their purpose is that

CGuat enmal an soci ety as a whol e (indigenous peoples, workers, trade

uni ons, political organizations, peasants, students, non-governnent al

organi zations, etc.) takes part in their discussion, takes possession of them
and nobilizes to guarantee their inplenentation

13. During its stay in the country, the m ssion received an insignificant
nunber of complaints of human rights violations, which are contained in
annex Il to this report. These conplaints were brought to the attention of

M NUGUA, which had, in the magjority of cases, already received, and was
verifying, them It should be noted that the purpose of the present report
is not to nmake a detailed study of the situation of human rights in the
country. Its purpose is, rather, pursuant to Comm ssion on Human Ri ghts
resol ution 1997/51, to describe “the evolution of the situation of human
rights in Guatemala in the Iight of the inplenmentation of the peace
agreenents” (paragraph 15). It therefore analyses in detail sone topics that
the m ssion considers to be of particular relevance for the consideration of
the evolution of the situation in the context of the inplenmentation of the
agreenents, without claimng to analyse the I evel of enjoynment or protection
of each and every one of the civil, political, econonm c, social and cultura
rights.

I'l. STRENGTHENI NG OF CI VI LI AN PONER

14. The strengthening of civilian power is one of the basic objectives of
the Agreement on the Strengthening of Civilian Power and on the Role of the
Armed Forces in a Denocratic Society, which was concl uded by the Governnent of
Guat emal a and URNG on 19 Septenber 1996 and in which civilian power is defined
as “the expression of the will of the people through the exercise of politica
rights, since it is of vital inportance to strengthen the |egislative branch
reformthe adm nistration of justice and guarantee security” (preanble of the
Agreenent, paragraph 5). The positive trend that has taken shape with regard
to the enjoynent of human rights has to beconme a basic and | asting ingredient
of Guateral an society. To this end, such efforts have to be sustained over
time, on a continuous and systematic basis and, for this purpose, the
strengthening of civilian power through the full and faithful inplenentation
of this Agreement is an inportant tool

15. In order to create a positive clinmate for the enjoynment of human rights,
the violation of human rights must, of course, never again become State policy
in the future. Current political conditions and the general evolution taking
pl ace in the context of the adoption and inplenentation of the peace
agreements all ow for reasonable optimismin this regard. Respect for human
rights is, however, not just a matter of refraining fromviolations of such
rights, but primarily one of the full exercise by the State of its duty of
protection, which is nothing nore than that of preventing, investigating and
puni shing violations of human rights. This neans building institutions that
are prepared to protect the rights of the population and to take the
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appropriate action in respect of acts or situations, such as ordinary crinmne,
whi ch can danmage the process of the building of a society that fully respects
the rights of all. For this purpose, it is necessary to deal with the
“deficiencies and weaknesses in civil institutions” (preanble to the
agreenent, paragraph 2), as stated in the agreenent itself. To do so
properly, however, neans recognizing the history of political and socia

excl usion that has characterized CGuatenal an society - and goi ng beyond it;
part of this conplex history has been the inability to recognize its

mul ti-ethnic nature.

16. During the current transition period, a w despread perception of grow ng
citizen insecurity is taking shape that makes it particularly urgent for the
judiciary and citizen security machinery to operate effectively. Oherw se
there may be a tenptation to act outside the law, thereby underm ning the
efforts that Guatemal ans are meking to bring about denocracy. This is serious
if it is borne in mnd that, throughout history, the deficiencies and
weaknesses of the rule of |law have helped to create a culture in which the
settl enment of disputes has tended to take place outside institutiona

channels. The exercise of fundanental rights and an effective systemfor the
prevention, prosecution and punishment of crime are convergent objectives that
feed on one another. This question gives rise to enornous problenms and
difficulties to be overcome. The institutional matters in question are dealt
with in the Agreement on the Strengthening of Civilian Power and on the Role
of the Armed Forces in a Denocratic Society.

17. The inter-agency coordination nmachinery established in Septenber 1997
bet ween the Suprene Court of Justice, the Public Prosecutor's Ofice and the
M nistry of the Interior is a positive neasure for inproving the effectiveness
of all three institutions. However, this coordination could well set very
specific goals by giving priority to sone areas or problenms, such as organized
crime, so that, in the short term it would achieve results that could be seen
by all. Setting conmon goals for this purpose is not contrary to the autonony
of each institution and, above all, nakes it possible to refine coordination
machi nery and make progress in creating confidence in institutional procedures
as a neans of settling disputes and conmbatting crime.

18. In this chapter, we shall refer to the adm nistration of justice, to
institutional responses in respect of citizen security and to the army. There
has been sone progress in these three areas, but there are al so great
difficulties. The Covernnent has submtted the relevant draft constitutiona
amendments in accordance with the Agreenent on the Strengthening of Civilian
Power and on the Role of the Arnmed Forces in a Denocratic Society. It has

al so taken specific steps to begin the process of giving effect to many of
them However, there are still some problens and difficulties that m ght
affect the full inplementation of the Agreenment and the achi evement of
objectives for inproving the human rights situation

19. Wth regard to the adm nistration of justice, the m ssion confirns that,
as provided in the Agreenent, one priority is “to reformthe adm nistration of
justice in order to put an end to inefficiency, eradicate corruption and
guarantee free access to the justice system inpartiality in the application
of the law, judicial independence, ethical authority and the integrity and
noder ni zati on of the systemas a whole” (chapter I11, paragraph 10). The
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m ssion found that, despite the progress nmade, the problens referred to in the
Agreenment in relation to “antiquated | egal practices, slow proceedings, the
absence of nodern office managenent systenms and the |ack of supervision of

officials and enpl oyees ... [which] breed corruption and inefficiency”
(chapter 111, paragraph 8), as well as violations of due process, continue to
exist. It also found that the intimdation of witnesses continues to be a

problem Al this is reflected, inter alia, in the w despread denial of
justice which has particular repercussions as far as crimnal matters are
concerned, since a good many of the offences comritted go unpunished as a
result of the shortconmings of the system |In keeping with the provisions of
the Agreement, sonme encouragi ng steps have been taken, but, at the sanme tine,
there are still sone inportant problens to be sol ved.

20. One inportant neasure was the establishnment in March 1997, in accordance
wi th Governnent Agreenent No. 221-97, of the Commi ssion on the Strengthening
of the Justice System which was provided for in the Agreement “to prepare a
report and a set of recommendations for inplenmentati on as soon as possible”
(chapter 1V, paragraph 15). The Commi ssion, which is conmposed of persons
representing the various sectors, held public hearings to which it convened
representatives of public institutions, civil society and indi genous peoples,
the private sector, the academ c sector and the international community. The
report and the reconmendations submtted by the Conm ssion on 31 August 1997
are the encouraging results of these efforts. They contain various proposals
for the nodernization and professionalization of the system the recognition
of nmulticulturalismand ethnicity and the affirmati on of |egal certainty,
thereby giving effect in a coherent and consistent manner to the provisions
contained in the Agreenent. They specifically refer to the constitutiona
amendments that will serve as a basis for the reformof the judiciary, which
is regarded as a matter of priority by the parties to the Agreenent. Having
had its mandate extended for six nonths nore, as from Septenber 1997, in
accordance with Governnment Agreement No. 651-95 of 5 Septenber 1997, the
Conmi ssion hopes to nake contributions in addition to those that already

exi st .

21. Particular attention is drawn to the recomendati ons on noderni zati on
whi ch stress that the Suprene Court of Justice should have strictly
jurisdictional functions and that the adm nistration of the judiciary should
be the responsibility of the President of the Supreme Court assisted by

speci alized officials. As to “professionalization”, appropriate
recommendati ons are fornulated on the Career Judicial Service Act, the length
of service of judges, magistrates and nenbers of the Supreme Court the process
of their selection and appointnment. The “nulti-ethnic, multicultural and

mul tilingual character” of the country is expressly recognized, as is the need
to acknow edge the “existence of principles, criteria and procedures that the
i ndi genous peopl es use to settle di sputes between nenbers of their

comunity”. 1/

22. The m ssion considers that the report and the recomendati ons are of
basi c i nportance and adequately give effect to the rel evant provisions of the
Agreenent on the Strengthening of Civilian power and on the Role of the Armed
Forces in a Denocratic Society. When it visited the country in Decenber 1997,
the mi ssion nevertheless found that the Miltiparty Comm ssion (an ordinary
comm ssion of the Congress) was not taking account of these recomendations in
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such inportant nmatters as the separati on between adnini strative and
jurisdictional functions, efforts to professionalize judges and magi strates

t hrough appropriate machinery for their selection and appoi ntment and job
security and length of service. 1In the mssion's view, the recomendati ons by
t he Conmi ssion on the Strengthening of the Justice System are being
politicized by the action of the political parties represented in the
Congress; they are thus being ignored or underm ned, contrary to the letter
and spirit of the Agreenent.

23. St eps have been taken to inprove the training of judges, nagistrates and
menbers of the Public Prosecutor's Ofice with a viewto their

prof essi onalization. Although the Judicial Training School and the training
unit of the Public Prosecutor's Ofice have been strengthened, as provided in
the Agreement (chapter |11, paragraph 16 (h)), these efforts have to be

consol idated and intensified. Wth regard to the judiciary, it is encouraging
t hat about 40 judges were selected foll owing an eval uati on and conmpetitive
exam nation organi zed with the participation of the Judicial Training School
This is a step in the direction of what the Career Judicial Service Act should
contain. Wth regard to the Public Prosecutor's Ofice, the w despread
perception anong institutions and Guatenal an society in general is that,
despite the efforts being nade, there continue to be serious shortcomngs in

t he soundness and training of its nenbers and, in particular, its
possibilities of carrying out its constitutional functions effectively. This
is particularly serious in a country such as CGuatenmal a, which has an
adversarial crimnal |aw system which, as is known, places the burden of
conducting the investigation on the prosecutors. Although there have been
positive steps to strengthen the system of the Public Defender's Ofice, its

prof essional nature also continues to be limted and it is still very far from
the “functional autonony” and “countryw de coverage” referred to in the
Agreenent (chapter 111, paragraph 13 (b)).

24. Ethnic plurality should be reflected in legal plurality, as provided in

t he Agreenent and ensured by the Conm ssion on the Strengthening of the
Justice System In this connection, encouraging steps have been taken by
public institutions, such as the judiciary, the Public Prosecutor's Ofice and
the Public Defender's Ofice to hire bilingual officials. It is nevertheless
i nportant that the required attention should be paid to the recommendati on by
t he Conmi ssion that the constitutional anendments shoul d take account of
article 203 of the Constitution, which nakes the administration of justice the
sol e responsibility of the Supreme Count of Justice and other courts. The
recogni tion of customary law in the context of the rights provided for in the
Constitution and international instruments is essential. It is a positive
sign that the conmunity justices of the peace set up as a result of the recent
anendnents to the Code of Criminal Procedure are enpowered to take account of
comunity custons in the settlenent of disputes.

25. A question which is closely linked to the topic of the strengthening of
civilian power, but which is referred to in the Conprehensive Agreenment on
Human Rights, is that of the strengthening of human rights bodies and, in
particular, the Ofice of the Human Rights Procurator. 1In this connection

the joint efforts made by the international conmunity and the Procurator have
to aimas a matter of priority at strengthening his investigation capacity and
establishing the facts so that the rel evant recommendati ons may be fornmul ated
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in accordance with the requirenents of the situation. In the mssion's

opi nion, M NUGUA has an inmportant role to play in the gradual, but speedy,
transfer of its technical capacity in this regard. To this end and as part of
this process, the budget resources allocated to the Ofice of the Human Ri ghts
Procurator should be increased in order to strengthen its operationa

capacity.

26. An inportant issue in the administration of justice is the

i mpl ementation of international principles and standards in the field of human
rights. In her last report to the Conmi ssion on Human Ri ghts (E/ CN.4/1997/90,
para. 35), the Independent Expert drew attention to the sensitivity of the
amendments to the Penal Code which were nmade in 1995 and which nake the death
penalty applicable to offences to which it did not apply when the Anerican
Convention on Human Rights was ratified. It should be recalled that, in
accordance with international |aw and the conm tnment nmade by the Government of
Guatemal a in the Conprehensive Agreenent on Human Ri ghts, |egal provisions, as
wel | as the conduct of the courts in particular and of officials in general
must be in conformity with the standards and principles contained in the

i nternational instruments on human rights to which the country is a party.
Thi s does not inply any waiver of sovereignty or of the functions assigned by
the Constitution to the various branches of Governnment, but involves taking
account of the international system which has been built with the active
partici pati on of Guateral a, anong other countries, and which establishes

m ni mum st andards that nust be respected.

11, CTIZEN SECURI TY, NATIONAL ClVIL POLI CE AND ARWY

27. The problem of citizen insecurity is nothing new and continues to be one
of the main matters of concern to Guatemal ans. |Information fromthe Mnistry
of the Interior indicates that the nunber of offences against human life and
property has been going down since the formation and operati on of the new
National Civil Police (PNC) provided for in the Agreement on the Strengthening
of Civilian Power and on the Role of the Arned Forces in a Denocratic Society
(chapter 1V, paragraph 21).

28. The m ssion saw that the process of converting the police forces into a
national civil police under the supervision of the Mnistry of the Interior
began with the recycling of nenbers of the former police force and the entry
of new staff trained at the Police Acadeny (chapter V, paragraph 28). At the
end of the first phase of training, the first el enents sel ected were depl oyed
in Guatemala City and El Petén Departnent.

29. Al t hough efforts to inprove the situation with regard to citizen
security are beginning to yield some results, there has been an obvi ous
increase in the feeling of insecurity and the perception that the signing of

t he peace agreements has created nore insecurity. This opinion, which has
been encouraged by sone sectors, is adversely affecting the full exercise of
human rights and the inplenentation of the peace agreements by giving rise to
responses that are outside institutional channels. The dozens of |ynchings of
al | eged of fenders, many of which have taken place in the presence of police
authorities powerless to stop them as well as sonme evidence of cases of
“soci al cleansing”, are exanples of these dangers.
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30. The nunber of abductions and cases of extortion that are commtted in
Guatemala is high; information fromthe nedia reflects this situation
However, figures supplied by the Ofice of the Director of the New Nationa
Civil Police show that, in the last few nonths of 1997, the nunber of
abductions dropped. There was an average of three abductions a day during the
first quarter of 1996, before the signature of the Agreenent on a Firm and
Lasting Peace (E/ CN. 4/1997/90, para. 42). Information from various sources
and fromMNUGUA in its seventh report (A/52/330) indicate that the
Presidential Chief of Staff, a body whose dissolution is provided for in the
Agreenent (chapter 1V, paragraph 46), has been taking part in some

anti - ki dnappi ng operations, exceeding its functions and overstepping the
boundary of the rule of |law (A/52/330, para. 29). The m ssion considers it
advi sabl e that all such operations should be conducted by the National Ci vi
Pol i ce.

31. Problems with regard to the establishnent of the new police force, the
time required for the genuine and effective deploynment of the new structure of
the National Civil Police throughout the territory (20,000 personnel by late
1999) and the high crime rate have required the presence of the arny in public
security operations, even in areas where arned conflict was taking place not
long ago. It is clear to the mssion that the arnmy's presence in this type of
operation is tenporary, but it does highlight the need to ensure that the

depl oynment of the arny in citizen security operations is acconpani ed by
government neasures clearly spelling out the purpose and scope of and the
conditions for its tenmporary participation in such operations, as well as the
i mpl enentati on of the necessary nonitoring machinery.

32. In view of the limted effectiveness of the tenporary depl oynent of arny
troops in citizen security operations if mlitary personnel is not trained in

the nmethods of a body which carries out police work, the m ssion considers it

recommendabl e that such personnel should receive training of this kind.

33. Bearing in mnd the urgent need for the selection, incorporation and
depl oynment of PNC personnel, the m ssion believes that the Police Acadeny
shoul d pl ace particul ar enphasis on setting up ongoing training programres for
the entire police force and inproving the training of personnel carrying out
crimnal intelligence and investigation work.

34. The reduction of the size of the Guatemal an arny is taking place in
accordance with its new functions and the tinetable provided for in the
Agreenent on the Strengthening of Civilian Power and on the Rule of the Armed
Forces in a Denocratic Society (chapter VII, paragraph 63). |In addition to
the reduction of regular arny staff, the Voluntary Civil Defence Comm ttees
(CvDC) were denpbilized and weapons belonging to the arny were taken back
(chapter VII, paragraph 61). The denobilization of the Mbile MIlitary Police
(PMA), which is, according to the Agreenent (chapter VII, paragraph 62),
schedul ed for the end of 1997, took place in two phases, the second of which
was conpleted on 15 Decenber 1997 with the denpbilization of the | ast

1,370 members of the Mobile Mlitary Police. At the end of 1996, before the
signing of the Agreenent on a Firm and Lasting Peace, this arnmy unit had about
2,500 nmenbers. The information provided by the Mnistry of Defence and the
Secretariat for Peace (SEPAZ) also indicates that the objective of reducing
the arny by 33 per cent in 1997 has been achi eved.
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35. Various sources report that former nenbers of the armny, particularly the
di sbhanded Mobile Mlitary Police, are taking part in crimnal activities. The
m ssion considers that the Governnment has to intensify the productive
reintegration programmes referred to in the Agreenent (chapter VII

par agraph 65) and intended for menbers of the arned forces who denobilize.

The m ssion therefore appeals to the international community and internationa
organi zations with experience in this regard to provide technical, financia
and human resources to facilitate the task being carried out by the Governnent
of CGuatenal a.

36. Wth regard to State intelligence bodies, the Governnent requested the
post ponement of the subm ssion of the set of neasures establishing new nethods
for the nonitoring of intelligence bodies and the establishment of the
Strategic Analysis Secretariat in the Ofice of the President and the Civilian
Intelligence and Informati on Analysis Departnment in the Mnistry of the
Interior, as referred to in the Agreenent on the Strengthening of Civilian
Power and on the Role of the Armed Forces in a Denocratic Society

(chapter IV.E., paragraphs 47 to 52). These inportant nmeasures will give
civilian power functions which were until recently concentrated in the hands
of the arny.

V. SOCI AL AND ECONOM C ASPECTS

37. The Agreement on Social and Econom c Aspects and the Agrarian Situation
conmmonly known as the Social and Econom c Agreenent, signed in Mexico City on
6 May 1996, establishes conditions to guarantee econonic devel opment, socia

justice and the denocratization of the State on the basis of the participation

of all sectors of civil society. |In this connection, the nobilization and
participation of all actors are essential for the consolidation of the peace
process. One limting factor has to be taken into account: in the first year

of the inplenentation of the Agreenent (1997), the Civil Society Assenbly and
some of the sectors represented in it lost nuch of their dynam sm and
strength. Econonic and social policies were thus inplemented in an atnosphere
characterized by a fair amount of apathy, w thout strong pressure by other
actors to make the Agreenent work. This chapter deals only with some of the

i ssues in the Social and Econom c Agreenent that have been di scussed and
debated in the Congress, the nmedia and public opinion

38. The tax burden in Guatemala is one of the lowest, if not the |lowest, in
Latin Anerica. The Agreenent provides that, by the year 2000, it is to be

i ncreased by at |east 50 per cent as conpared with its 1995 | eve

(7.6 per cent of GDP). The progress nmade in 1997, when the rate was about

9 per cent, is encouraging, but does not ensure that the objective will be
achieved. The success of the CGovernnent of Guatemala in this regard wll
depend on its ability to conbat tax evasion effectively and systematically.
Accordingly, the Governnent subnitted a bill to the Congress for the
establ i shnment of a Tax Admi nistration Supervisory Board which was finally
adopted in January 1998 after problens in obtaining the necessary two-thirds
majority were overconme. In principle, this will create an instrunent for the
i mpl enmentation of a tax policy that is “fair, equitable and, on the whol e
progressive” (Social and Economi c Agreenent, chapter 1V.B., paragraph 49 (a)).
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39. Wth regard to agrarian | and ownership, the sources consulted all agree
that Guatemal a continues to be characterized by extrenme inequality in the
distribution of property and the heavy concentration of the best land in the
hands of a very small sector of the population. The Social and Econom c
Agreenent provides for a set of varied and flexi ble nmeasures and nmechani sns to
unbl ock the agrarian situation, at least in part, and settle a nunber of
conflicts through negotiation, the establishnent of a |and market and rura
devel opnent.

40. In 1997, the main focus of the Governnent's attention was the expansion
creation and adoption of institutional instruments to give effect to some of

t hese neasures: the National Agricultural Council (CONADEA); the Presidentia
Department for Legal Assistance and the Settl enent of Land Di sputes

(CONTI ERRA) ; the Land Trust Fund (FONATI ERRA); the Inter-Agency Comr ssion for
t he Strengthening and Devel opnent of Land Ownership (the “Tool” Commi ssion);
and the Rural Devel opment Bank (BANRURAL, to replace the National Rura

Devel opment Bank (BANDESA)). Representatives of the Government, peasant
organi zati ons and busi ness organi zations in the sector neet in these bodies
and communi cate with one anot her

41. The Land Trust Fund should be the linchpin of this process. Two of

the 10 mechani sms designed to give the Fund a stock of land to be distributed
among | andl ess peasants mnight denonstrate their effectiveness in the short
term (a) the recovery of national land held unlawfully in settl enent areas,
particularly El Petén and the Franja Transversal del Norte; and (b) the
purchase of |and by nmeans of funds earmarked for this purpose by the

Gover nment and, possibly, other agencies.

42. Few recoveries of land acquired unlawfully have been made so far
According to the Director of CONTIERRA, 40,000 hectares in San Roman, El Petén
Department, which were taken over by the armnmy in the past, were expropriated
and reassigned for the benefit of 2,000 famlies and the establishment of a
forestry reserve; this case mght serve as a precedent and an exanple. The
State has so far not been able to buy enough land to begin satisfying the

enor nous exi sting demand (56, 000 requests recorded and a popul ati on of

| andl ess peasants estimted at 300,000 famlies).

43. The decline in land invasions and the relative tranquillity in the
countryside in 1997 may be only of short-termduration. As long as there are
no programres and activities designed to deal w th unenpl oyment and

underenpl oyment, land will continue to be a key issue that gives rise to
conflicts at present and, above all, in future. O the conflicts that have
taken pl ace since the signing of the Agreenent on a Firm and Lasting Peace,
many are connected with di sputes over property rights, such as the Sayaxché
conflict in El Petén Departnent, which led to violence, or the demarcation of
boundari es between conmunities and towns, such as the conflict between the
comunities of Argueta and Barreneche in Sol ol & and Tot oni capan Departnents.

44. The funding efforts nmade by the Governnent in education and heal th have
gone together with efforts to nodernize public institutions in these sectors,

to invol ve non-governnental organizations and to nobilize the popul ation. For
t he purpose of lowering the illiteracy rate to 30 per cent (in 1995, it stood
at 40 per cent at the national |evel and 70 per cent in rural areas), enphasis
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has been placed on the National Self-Management Progranme for Educationa
Devel opnent (PRONADE), which relies on communities to make up for the |ack of
school s and absenteei sm by teachers in rural areas. The Advisory Comm ssion
for Educational Reformwas established in late 1997.

45. Li ke PRONADE, the Integrated Health Care System seeks to involve
comunities to make up for deficiencies in public health services. However,
situations such as the one which occurred in Decenber 1997 in Il om Chajur
Munici pality, El Quiché Departnent, reflect the urgent need to inprove

nati onal coverage of this public service (an epidenic of whoopi ng cough caused
the death of a |arge nunber of children).

46. Labour disputes prinmarily affect two sectors: public admnistration and
pl antations and refineries. They are mainly the result of wage demands, but
may al so take pl ace because of non-paynent of the m nimum wage. Restrictions
on trade union freedomare | ess nunmerous and serious than in the past. The
General Confederation of CGuatermal an Workers neverthel ess informed the m ssion
of eight cases of estate owners who had di sm ssed or evicted nore than

100 trade union workers and who refused to reinstate themin their jobs
despite existing court orders. A nunber of persons with whomthe m ssion
spoke conpl ai ned about the ineffectiveness of the |abour courts and their
inability to enforce their decisions.

47. The Soci al and Econoni c Agreenent enphasizes the “need to strengthen
wonen's participation in econom ¢ and social devel opnent on equal terns”.
Little attention is paid in Guatemala to wonen's rights as a separate issue.
I ndi genous wonren are doubly di sadvantaged and di scri m nated agai nst. One
attenpt to help deal with this marginalization and discrim nation was the
establishment, in Novenber 1997, of the National Wnen's Forum conprising
200 worren del egates el ected by their comunities, associations or

or gani zati ons.

V. I DENTITY AND RI GHTS OF | NDI GENOUS PEOPLES

48. The Agreement on the ldentity and Ri ghts of |ndigenous Peoples, 2/
commonly referred to as the Indigenous Agreenment, which was signed on

31 March 1995, is an innovative agreenent 3/ of notable historical inportance,
al though its inplenentation and verification raise considerable problens.
Nevert hel ess, the organi zations that nmake up the Coordi nation O fice of

Organi zations of the Mayan Peopl e of Guatemala (COPMAGUA) gave the newy
concl uded Agreenent their endorsenent. These organizations have comtted

t hensel ves to the Agreement and have beconme its main advocates, partially

of fsetting the deficiencies of the official institutions and agencies in this
area. The Agreenment has thus beconme a kind of instrument for bringing

t oget her organi zations that were seriously divided.

49. The Mayan organi zations are one of the 11 sectors represented in the
Civil Society Assenbly, but the decline in activity of this coordinating body
(the Catholic Church, which had played a | eading role, has reduced its
participation) nakes it even nore difficult to answer the question of which
sectors, outside the indigenous world, are the nost likely to support the

i mpl enentation of this Agreenent and see it through. At the executive |evel,
i ndi genous participation is limted to participation in advisory comm ssions.
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I ndi genous representation in the Congress is also low. 6 deputies, 3 of whom
are wonen (of a total of 80 deputies). At the municipal governnent level, a
new generation of indigenous |eaders is conming to the fore, frequently through
el ection to civic conmttees.

50. In Guatenal a, where they nmake up the ngjority of the popul ation

i ndi genous people are the victins of de facto and, |less frequently, de jure
discrimnation. There are no laws legitimzing or institutions advocating
such discrimnation, and it cannot be elin nated by denouncing and di smantling
sonme kind of |egal apartheid. The Agreenent recogni zes indi genous peoples
identity, calls for an end to the discrimnation against them and recogni zes
their specific rights: on the one hand, cultural rights (recognition of Mayan
| anguages, nultilingual education, Maya spirituality and worshi p) and, on the
ot her, specific civil, political and social and economc rights (revival of

i ndi genous conmunities and authorities at the local |evel, regionalization
mechani sms for consultation and participation, customary |aw, comunal | ands).

51. To this end, the Agreenent provides for constitutional, |egislative and
adm nistrative reforns, which are being studied by several of the comr ssions
established in the course of 1997. These joint comm ssions (nmade up of an
equal nunber of representatives of the Governnent and the indi genous

organi zati ons) are one response, however limted, to one of the |ndigenous
Agreenent's tenets, that “all matters of direct interest to the indigenous
peopl es need to be dealt with by and with thenf. The comm ssions deal with
the following topics: official recognition of indigenous |anguages;
spirituality and holy places; educational reform indigenous |and rights;
participation, and refornms institutionalizing participation by indi genous
people at all levels. Representatives of indigenous organizations are al so
found anmong the nmenbership of other conm ssions dealing with general topics:
CONTI ERRA, the Conmission to clarify past human rights violations, the
Fol | ow-up Commi ssion and the Conmmi ssion on the Strengthening of the Justice
System

52. On their own initiative, but in the framework of the Indi genous
Agreenent, the Mayan organi zati ons have al so established the Comni ssion on the
Ri ghts of Indi genous Wonen, which subnitted a proposal in Decenmber 1997 for
the establishnment of a Public Defender's Ofice for |ndigenous Wmen. The
Commi ssion is also represented in the National Wnen's Forum

53. One crucial question concerns the inplenmentation of the |ndigenous
Agreenent at the | ocal and regional levels. In Guatenmala as el sewhere,

i ndi genous conmuniti es have for several decades been in the m dst of a serious
crisis linked to nodernization, which has been aggravated by the conflict.
According to the information collected by the mssion, the Governnent has not
yet introduced neasures for encouragi ng or devel opi ng the indi genous
conmmunities' forms of social organization. 1ndigenous participation in the
framework of the country's regionalization process has even | ess of a place on
the agenda. Yet indigenous people, through their civic comrttees and

i ndependently, are taking on an increasing share of nunicipa

responsibilities.

54. I ndi genous peopl e have net wi despread and systematic discrimnation in
their dealings with the justice system difficulties of access, |ack of
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interpreters, unequal and humiliating treatnment, arbitrary behavi our and
abuses of all types fromthe authorities. They use expressions such as,
“There's never any justice for indigenous people”, to describe this situation
Yet, as the President of the Supreme Court of Justice told the mssion, “Rura
peopl e have deep respect for the | aw

55. The I ndi genous Agreenent focuses especially on putting an end to this

di scrimnation and giving consideration to customary law in the adm nistration
of justice. Efforts have ained at achieving this goal, with support and
cooperation fromthe international comunity and M NUGUA. The pilot projects
in the adm nistration of justice and multilingualism begun in 1996 at

Quet zal t enango, San Marcos, Totoni capan and Nebaj have continued. Lega

transl ators have been trained and translator's posts created in sone courts.
University institutes, have in coordination with M NUGUA, Mayan organi zati ons
and comunity authorities have conducted research into customary | aw.
Customary law is by definition diverse, fragmented and based on | ega
precedence. Consequently, there is no point in seeking a generalized system
of reference or trying to gain exhaustive know edge of customary |aw before
putting it into practice. This is all the nore valid as customary law is sure
to evolve as it is put into practice and in terns of its relationship with
formal |aw, both national and international

VI . UPROOTED PERSONS

56. In connection with the Agreenment on Resettl enent of the Popul ation
Groups Uprooted by the Armed Conflict, signed on 17 June 1994, UNHCR support
made possible the return fromcanps in Mexico of nearly 3,500 people during
1997. Simlarly, in Decenber 1997, representatives of the refugees and the
Government of Cuatenml a signed an agreenent ained at conpleting the

regi stration of the |ast Guatemal an candi dates for organi zed return, who are
estimated at between 5,000 and 6, 000. Many refugees have decided to remain in
Mexi co because of the conditions offered them by the Mexican authorities.
Thi s agreenent woul d appear to end a |l engthy return process invol ving

approxi mately 35,500 peopl e between 1986 and Septenmber 1997, according to

i nformati on provided by the National Conmittee for Aid to Refugees, Returnees
and Di spl aced Persons (CEAR)

57. Despite the Agreenent's broad coverage of the refugee popul ation, the
future of those forced into internal displacenent by the arned conflict is not
clear. According to information supplied by the CEAR CGoverni ng Board, the
difficulties in identifying the internally displaced, who are scattered

t hr oughout the country, makes it inpossible to introduce a specific policy for
this type of uprooted popul ation group and the Government hopes to cover this
sector through the general programres for |owincome groups.

58. The internally displaced, who have organi zed thenselves into Comunities
in Resistance (CPRs), have concluded agreenents with the Governnent
guaranteeing that they will be transferred to |l ands that are bei ng negoti ated
for purchase. La Sierra CPR conpleted such an agreenment on 9 Decenber 1997
other CPRs in the country are currently negotiating with the authorities.
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VI1. CLARIFI CATI ON OF PAST HUMAN RI GHTS VI OLATI ONS
59. The Agreenent on the Establishnent of the Commission to Clarify Past

Human Ri ghts Violations and Acts of Violence that Have Caused the Guatenal an
Popul ation to Suffer, adopted in OGslo, Norway, on 23 June 1994, was an

i nportant step towards reclaimng the nenory of the past and draw ng the

| essons and conclusions that will prevent the recurrence of the suffering
whi ch the Guatemal an peopl e have experienced for decades. Simlar efforts
have been made by civil society, especially the Catholic Church, which, as
part of its “Reclainming the Historical Menory” project, has spent two years
col l ecting thousands of statenents by victinms of the violence, which will be
publ i shed shortly.

60. The Commission to Clarify Past Human Rights Violations established by
the Agreement began work on 31 July 1997 and has been collecting statenents
and information fromthe people. It has al so requested cooperation fromthe
army and URNG. Al though the Commi ssion has gradually begun to receive nore
and better cooperation fromURNG this is not the case for the arny, which has
been providing general rather than specific operational plans. The m ssion
informed the Mnister of Defence of its concerns in this area and was assured
that the Commi ssion would be provided with this type of information. The |ack
of such information makes it difficult to reconstruct the truth and establish
preci sely how certain situations arose which resulted in serious violations of
civilians' rights.

61. The question of the conpensation of or assistance to the victinms of
human rights violations is closely linked to that of the clarification of past
violations. The Comrission to Clarify Past Human Rights Violations is
expected to make proposal s and recommendati ons on this point. 1t should,
however, be borne in mind that the Conprehensive Agreement on Human Ri ghts
contains a commitnent “to conpensate and/or assist victinms of human rights
violations” (VIII.1.). Although the conpensation progranme was scheduled to
begin operating in late 1997, no definite progress in this direction has been
noted. The mission was told by Governnent representatives that it would be
possi bl e to organi ze such a programre nore effectively if the proposals to be
made by the Commission to Clarify Past Human Rights Violations in the first
quarter of 1998 could be taken into consideration

VIIT. AGREEMENT ON THE BASI S FOR THE LEGAL | NTEGRATI ON OF
THE UNI DAD REVOLUCI ONARI A NACI ONAL GUATEMALTECA

62. According to the information provided by the URNG | eadership, the

sl owness and i nadequacy of decisions on plans and projects for incorporating
the nmenbers of URNG i nto society have hanpered the peace process unnecessarily
and led to uncertainty and |lack of credibility. 4/

63. Four tenporary shelters were being maintained through the end of 1997 to
accomodat e approxi mately 450 fornmer conbatants who were having difficulty
relocating in their regions of origin or had not succeeded in reuniting with
their famlies. The Special Comr ssion for Reinsertion (CEl) has been
defining progranmes for assisting those still living in the shelters by



E/ CN. 4/ 1998/ 93
page 18

establishing a list of the main points needed for their permanent
reintegration into society. The mission was inforned that the shelters m ght
be dismantled in the first quarter of this year

64. URNG and M NUGUA agreed that there had been no acts of viol ence agai nst
menbers of URNG that could be considered as specifically targeting that

organi zation. The cases that have arisen bear every indication of being

i sol ated and sel ective events that do not conformto a pattern of politically
noti vat ed aggressi on.

65. The m ssion was also infornmed that the Unidad Revol uci onari a Naci ona
CGuat enal t eca began the procedure for becoming a political party on

18 June 1997, as stipulated in the Agreenent on the Basis for the Lega
Integration of URNG  The charter of the new political body, which will also
be call ed URNG was adopted on 30 August 1997. Wen the m ssion visited the
country, nenbers of the start-up group for the new organization were in the
process of collecting the signatures required to register it as a politica

party.

66. The m ssion was told by the URNG | eadership that the fact that it was
not legally registered as a political party has limted both its role in the
nati onal sphere and its public statenents. The mission noted that the Iimted
political role being played by URNG neans that the daily role of convincing
the people of the useful ness and significance of the Agreenment falls to the

ot her party, i.e. the CGovernnent of Guatenala alone. This is particularly
awkward in a situation where, although the popul ation at |arge cherishes the
peace attained after 36 years of conflict, the various sectors of civi

soci ety have not yet made a sufficient conmtnent to the inplenentation of the
Agr eenents.

I X.  CONCLUSI ONS AND RECOMMENDATI ONS

67. The trend towards a gradual inprovenent in respect for human rights in
Guatemal a continued through 1997. This was largely due to the signing of the
Agreenment on a Firm and Lasting Peace on 29 Decenber 1996. A process of
transition has begun towards the denocratization of Guatemal an society, the
strengthening of civilian power and the recognition of the rights of

i ndi genous peopl es, eagerly awaited by the international community in genera
and by Guatemal an society in particular. The signing of the peace agreenents
rai ses a series of challenges not only for the parties - the Governnent of
Guat emal a and URNG - but for Cuatenal an society as a whole.

68. The reorgani zati on of the government in such a way that human rights
violations are no | onger part of State policy is an inportant achi evenent that
has been reaffirmed throughout 1997. Sone basic goals still need urgently to

be met, however, such as the building of sound institutions for preventing,

i nvestigating and if necessary punishing any human rights violations that

m ght occur. In this context, special attention should be paid to the history
of social and political exclusion of the Maya, Garifuna and Xi nca peopl es.

69. Fromthis perspective, the inportance represented by the signing and
i mpl enment ati on of the peace agreenents has been undermned by the linted
extent to which the main actors on the Guatenmal an political and institutiona
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scene identify with it. This would suggest that the contents of the different
agreenents shoul d be given nore extensive and systematic publicity and that a
speci al effort should be made to nmake the public aware of the inmprovenent in
their daily lives which the inplenentation of the agreenments would signify.

To this end, the Government should ensure that the agreenents are adequately
publicized by all nmeans available, bearing in mnd the multicultural and

mul tilinguistic nature of the Guatemal an nation and shoul d encourage the
entire population and its organizations to |earn about, analyse and assinilate
t hem

70. The wi despread awareness of the deterioration in citizen security makes
the effective functioning of the adm nistration of justice (including the
Public Prosecutor's O fice) and the public security systemparticularly
urgent. The inter-agency coordination devel oped in 1997 between the Suprene
Court of Justice, the Public Prosecutor's Ofice and the Mnistry of the
Interior was a step forward that should achieve concrete results in the
prevention and puni shnent of crinme in general and organized crine in
particul ar.

71. Wth a view to strengthening civilian power, as provided for in the
Agreenment on the Strengthening of Civilian Power and on the Role of the Arned
Forces in a Denocratic Society, the Congress of the Republic nust give pronpt
and appropriate attention to the proposals for constitutional reformsubmtted
by both the Governnment and the Comm ssion on the Strengthening of the Justice
System and ensure that they are processed and adopted pronptly, with ful
respect for the letter and spirit of the Agreenent.

72. Serious deficiencies in the adm nistration of justice continue and the
judicial reformreferred to in the Agreement on the Strengthening of Civilian
Power and on the Role of the Armed Forces in a Denocratic Society remains a
priority. To this end, it is essential for judicial functions to be separated
from adm nistrative functions, so that the Supreme Court of Justice as a whole
and each of its divisions can give its exclusive attention to judicial tasks.
It is also essential for the recommendati ons of the Comm ssion on the

Strengt hening of the Justice Systemw th regard to the Career Judicial Service
Act, the length of service of judges and nmenmbers of the Supreme Court and the
mechani sms for selecting and appointing themto be inplemented as soon as
possi bl e, as stipulated in the Agreenent.

73. The strengthening of the Judicial Training School and the training unit
of the Public Prosecutor's O fice should continue. This is an essential neans
of achi eving excellence and professionalismin the admi nistration of justice.
The Judi cial Training School and training unit of the Public Prosecutor's

O fice have an inportant role to play in evaluating the results of the
conpetitive exanm nations to be introduced by the new Career Judicial Service
Act and the relevant criteria relating to the Public Prosecutor's Ofice.
Speci al attention should be paid to strengthening and i nproving the Public
Prosecutor's O fice, given the challenge represented by the introduction in
Guatemal a of the adversarial crimnal |aw system which places the burden of
conducting the investigation precisely on the Public Prosecutor's Ofice.

Al t hough progress has been nade in strengthening the Public Defender's Ofice,
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it is necessary to inprove the training of its professional staff, increase
t he nunber of public defenders and continue adding bilingual officials and
publ i c defenders.

74. To di spel doubts about Guatemal a's determnation to respect its

i nternational commtnments, these comm tnents should be taken into

consi derati on whenever |aws are enacted and/or inplenented and interpreted.
This is particularly inportant to the question whether the death penalty
shoul d be established or whether it should apply to offences to which it did
not apply when the Anmerican Convention on Human Rights was ratified.
Suggestions that the international |egal order that has been built with
CGuatenal a's active participation should be disregarded are totally out of

pl ace and i nappropriate for the country's requirenents in its relations with
the international conmunity today.

75. New ef forts must be made, especially in the framework of M NUGUA

to strengthen the investigatory capacity of the Ofice of the Human Ri ghts
Procurator. Efforts to professionalize the office should include increasing
its budgetary resources to enable it to carry out its task and be |ess
dependent on international cooperation, which cannot be counted on to continue
t hrough the medi um term

76. The mission believes that the current situation of citizen insecurity is
one of the greatest threats to the peace process. It therefore recomends
that the National Civil Police and the Police Acadeny shoul d be strengthened

t hrough the expansion of in-service training progranmes for the entire police
force and, especially, the training of personnel carrying out crimnna
intelligence and investigation work

77. In order to curb the adverse effects of the current situation of citizen
insecurity and especially the offence of abduction on Cuatenal an society and

t he peace process, the mssion is of the viewthat the National Civil Police
shoul d take responsibility for all aspects of action to conbat the offence of
abduction and that it should be provided with specialized or elite units to
help it inprove the results of its efforts to conbat the offences of extortion
and abduction. The mission calls on the international conmunity to provide
the technical and financial support that will be needed for establishing these
speci ali zed police bodies. The mission also considers it inmportant for the
Presi dential Chief of Staff to be dissolved as soon as possible and a new
agency organi zed to guarantee the security of the President and Vice-President
of the Republic and their famlies.

78. As the arny is being used in police operations, the m ssion believes
that the Government should establish precise rules governing the purpose and
scope of and conditions for tenmporary participation by the army in operations
involving citizen security, train the mlitary personnel participating in
these operations in police techniques and introduce nmechani sns for controlling
mlitary participation in operations involving citizen security.

79. On the basis of the information with which it was provided, the m ssion
has concl uded that programmes for the reintegration of former menmbers of the
army as productive nmenbers of society should be stepped up and expanded and
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it calls on the international community and international agencies with
experience in this area to add their efforts to the programes already being
conducted by the Government of Cuatenal a.

80. In the social and econom c sphere, the Governnment has tried to give
priority to social spending in areas such as health, education, housing,

enpl oynment and inproving the infrastructure, especially the road network in
rural areas. Nevertheless, sone delays in this area and the slow rate at

whi ch certain planned i nvestnments are being made are having an adverse effect
on the achi evenent of the Agreenent on Social and Econonic Aspects and the
Agrarian Situation and therefore on the people's enjoynent of their econom c
and social rights.

81. The Government of Guatemal a has chosen not to focus its social
programes on any one sector of the population, such as the internally

di splaced, in order not to introduce a sort of discrimnation which would,
according to this view, give rise to newinequalities. This argunent nakes it
especially urgent and inmportant to strengthen and i nprove policies for
conmbating extrenme poverty and, as part of this process, enhancing rura

devel opnent. A high priority in this context is to achieve results in meking
the Iand market nore flexible, to gather together a |land stock (including

St at e-owned | and) and to meke progress in reassigning the land to those who
need it. As a step in this direction, the institutional nechanisns provided
for in the Social and Econom c Agreenent, especially the Land Trust Fund,
shoul d begin operating as soon as possible.

82. Wth regard to taxes, an inportant step was taken recently with the
establ i shment of a Tax Admi ni stration Supervisory Board, which should be
provi ded with the appropriate legal and technical tools to enable it to

achi eve tangi ble short-termresults in conbating the tax evasion that is now
occurring on a large scale. The Board is an essential instrument for
achieving the tax goals stipulated in the Social and Econom c Agreenent.

83. The Agreement on the ldentity and Ri ghts of |ndigenous Peopl es
establ i shes sone very inportant principles and goals for conbating the
exclusion and discrimnation directed in the past against indigenous peopl es
in Guatemal a. The process under way has already led to the recognition of
areas where indi genous people can exercise their rights. The inplenentation
of the Agreenent requires the adoption of constitutional, |egal and

adm nistrative reforns, the introduction of new institutions and, especially,
t he encouragenent of radical changes in the behaviour and attitude of the
authorities and various sectors of society. The process of adopting the
necessary constitutional and | egal reforms should be speeded up and they
shoul d be used as a standard for the redefinition of policies and attitudes.

84. The i ndi genous organi zati ons and conmunities of Guatemala are key actors
in the inplenmentation of the Indigenous Agreement. The recognition within the
Guatenal an State of their role in practising customary |aw and the fact that
the official justice systemhas incorporated into its own policy the
principles and criteria used by the indi genous peoples in solving their
conflicts are inportant achi evenents which should be strengthened and further
devel oped. The experinents begun in Quetzal tenango and Nebaj ainmed at
reconciling the official justice systemand customary | aw should be cl osely



E/ CN. 4/ 1998/ 93
page 22

observed as a basis for what m ght becone a durable national strategy. In
this context, the international comunity should pay special attention to the
desire of indigenous organizations in Guatemala to expand their relations with
the international conmunity and be given the cooperation they need to
strengt hen and devel op.

85. The Commi ssion to Clarify Past Human Rights Violations is doing sone
very inportant work in draw ng the conclusions and | essons fromthe past that
will prevent the recurrence of acts of violence such as those suffered by the

CGuat enmal an people for the last three decades. Civil society's efforts in this
direction are also worthy of praise, especially the significant work being
done by the Catholic Church for over two years as part of its “Reclaimng the
Hi storical Menory” project. In the time that remains for it to complete its
wor k, the Commission to Clarify Past Human Rights Viol ati ons nmust be given the
cooperation and information it needs fromthe actors concerned, in particular
the Guatemal an arnmy. The conclusions and recommendati ons to come out of its
report should be given special attention and consideration by the Government,
especially with regard to the conpensation of the victins of the violence and
human rights viol ati ons.

86. The efforts of the CGuatenml an people to solidify peace and enforce human
rights deserve the support and attention of the international comunity in
general and the United Nations in particular. The role that M NUGUA is
playing in nmonitoring the Agreenents concl uded between the CGovernnent of
Guatemala and URNG i s of crucial inportance. 1In addition to these efforts,
the O fice of the United Nations Hi gh Conm ssioner for Human Ri ghts should
continue the advisory assistance and training in the field of human rights
that it has been providing in Guatemal a since 1997.

87. As stated in the introduction to this report, the Conm ssion on Human

Ri ghts has been closely nonitoring devel opnents in the human rights situation
in Guatemal a through various nechani sns since 1979. As the positive

devel opnents represented by the peace negotiations and the signing and

i mpl enent ati on of the agreenments have shown, these efforts have not been in
vain. The nenbers of the Conmi ssion can keep infornmed of devel opments through
M NUGUA' s periodic reports, which are based on verification and observance of
the human rights situation in the field and of conpliance with the agreenents
concl uded.
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Not es

1/ Commi ssi on on the Strengthening of the Justice System Report and
Recommendati ons on Constitutional Amendnents relating to the Adm nistration of
Justice, CGuatemala, August 1997, p. 29.

2/ The concept of “indi genous peoples” as used in the Agreenent
refers to the Maya, the Garifuna and the Xinka peoples. The Xi nka |anguage,
of Nahua origin, is spoken by a few hundred people on the El Sal vador border
The Garifunas are an Afro-Cari bbean group found on the Atlantic coast.

3/ It should, however, be noted that the |Indigenous Agreenent
strengt hens and suppl enents the specific conmtnents to indi genous popul ations
al ready made by the Guatenmml an State: CGuatenmamla is a party to the
I nternational Covenant on Civil and Political Rights (article 27 of which
requires States to respect the cultural, religious and |inguistic rights of
their mnorities) and the International Convention on the Elimnation of Al
Forms of Racial Discrimnation. In My 1996, Guatenala ratified ILO
Convention No. 169 concerning |Indigenous and Tri bal Peoples in Independent
Countries, which entered into force in June 1997.

4/ URNG report, “A un afio de la firma de la paz y el futuro de
Guat emal a”, 17 Decenber 1997
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Dat e

Monday, 8 Decenber

Tuesday, 9 Decenber

Wednesday,

Annex |

PROGRAMVE OF WORK OF THE M SSI ON TO GUATEMALA

10 Decenber

1997

1997

1997

Per sons intervi ewed

Meeting with M. Mauricio Val dez, Deputy

Resi dent Representative, and M. Brian Treacy,
Advi ser, United Nations Devel opnent Programre
( UNDP) .

Meeting with M NUGUA of ficials.

M. Al ej andro Mal donado Aguirre, President of
t he Constitutional Court.

M. Rodol fo Mendoza Rosal es, M nister of the
Interior.

M. Ricardo Stein, Deputy Director, Secretariat
for Peace (SEPAZ).

M. José Luis Gandara Gaborit, Executive
Director of the National Committee for Aid to
Ref ugees, Returnees and Di spl aced Persons

( CEAR) .

M. Rafael Chan Chavac, National |ndigenous and
Peasant Coordinating Conmittee (CON C).

M. Hugo Lorenzo, Acting Director of the Human
Ri ghts Divi sion of M NUGUA.

M. Félix Castillo MIla, President of the
Suprene El ectoral Court.

M. Roberto Mdreno, M nister of Educati on.

M. Marco Tulio Sosa, Mnister for Public Health
and Soci al Wl fare.

M. Angel Antonio Conte, Director of the
Nati onal Police.

M. Enrique Godoy Garcia-G anados, Executive
Director of the National Fund for Peace
( FONAPAZ) .

M. Christian Tonuschat, Chairman of the
Commission to Clarify Past Human Ri ghts
Vi ol ati ons (CEH).



Thur sday,

Fri day,

12 Decenber

11 Decenber 1997

1997
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Meeting with representatives of the bodies

of the United Nations systemin CGuatenal a,

M. N colai Prytz (UNHCR), M. Jim Mayrides

(UNI CEF), M. Jacobo Finkel man (WHQO PAHO),

M. Mario Sergio de Le6bn (UNFPA), M. G an Carlo
St opponi (WFP) and Ms. Regina Caffaro

( DANI DA- UNESCO Pr oj ect) .

Meeting with nenbers of the Project on Technical
Cooperation in Guatemala, Ofice of the

United Nations Hi gh Comm ssioner for Human

Ri ghts.

Meeting with nmagistrates of the judiciary.

M. Angel Alfredo Figueroa, President of the
Supreme Court of Justice and the Judiciary.

M. Francisco Bonifaz Rodriguez and M. Roberto
Ardén Qui fionez, President and Executive Director
of the Coordinating Comrittee of Agricultural,
Commercial, Industrial and Financial

Associ ations (CACIF).

M. Ednmond Mul et, Secretary-General of the Unioén
del Centro Nacional .

Meeting with representatives of non-governnental
human rights organi zations: Runujel Junam

Et hni ¢ Communi ties Council (CERJ), Human Ri ghts
Research, Study and Devel opment G oup

(Cl EPRODH) , CONADEGUA, National Human Ri ghts
Coordi nati ng Comm ttee, Guatenal an Associ ation
of Rel atives of Detained/Di sappeared Persons
(FAMDEGUA), Myrna Mack Foundation and Mit ual
Support G oup (GAM.

M . Eduardo Stein Barillas, Mnister for Foreign
Affairs.

M. Raul Mdlina Mejia, Joint Ofice of the
Guat emal an Opposition (RUOG) .

M. Uysses C. Dent, Secretary-Ceneral of the
Nat i onal Li beration Myvenent (MN).

Meeting with representatives of indigenous,
peasant and Mayan organi zati ons (Comunities in
Resi stance of El Petén, |Ixcan and La Sierra,
FUNDAMAYA and COPMAGUA ( Tukum Umam), Council of
Mayan Organi zations of Guatermal a (COM3; Acadeny
of Mayan Languages of Guatenml a; Agency for
Mayan Unity and Consensus).

Meeting with M NUGUA of ficials.
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Sat urday, 13 Decenber 1997

Sunday, 14 Decenber 1997

Monday, 15 Decenber 1997

Tuesday, 16 Decenber 1997

Mgr. Juan Cerardi, Archdi ocesan Human Ri ghts
O fice of Guatenmal a.

M. Jean Arnault, Director of M NUGUA.

M. Alvaro Arz( Irigoyen, President of the
Republ i c.

Bri gadi er- General Héctor Mario Barrios C.,
M ni ster of Defence.

M. Ramiro Ordéfiez Jonanmm, Deputy
Procurat or-General of the Nation.

M. Jorge Ismael Soto Garcia and

M. Rodrigo Asturias, representatives of the
Uni dad Revol uci onaria Naci onal Guatenualteca
(URNG, and the official responsible for

i nternational relations.

M. Anilcar Méndez and representatives of the
Frente Denocratico Nueva CGuatenal a.

Ms. Arabella Castro Qui fiones, President of the
Congress of the Republic.

M. Héctor Cifuentes, Mnister of Labour and
Soci al Security.

M. Alvaro Col om Executive Director of
CONTI ERRA.

M. Rolando Archila Marroquin, President of the
CGuat emal an Chanber of Journalism nenbers of the
Executive Conmittee of the Chanber and nenbers
of the Guatemal an Medi a Associ ati on and
Advertising Media Associ ation.

Ms. Cl audi a Sammyoa, Rigoberta Menchu
Foundat i on.

M. Frank La Rue, Executive Director of the
Centre for Legal Action on Human Ri ghts (CALDH).

Meeting with representatives of the G oup of
Countries Friends of the Peace Process and
ot her nmenbers of the diplomatic corps:

Ms. Angel a Robaye Bel |l o (Col onbi a);

M. Lajos Arendas (Canada); M. Victor Luis
Fagil de (Spain); M. WIIliam Brencick
(United States of Anerica); M. Arend Pieper
(Net herl ands); M. Peter Marcus Newt on
(United Kingdom of Great Britain and



Wednesday,

Thur sday,

17 Decenber

18 Decenber

1997

1997
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Northern Ireland); M. Staffan Wi gstad
(Sweden); M. Lorenzo Sanchez (European Union);
M. Julio César Mdreno and M. Wl fgang Silveira
(Venezuela); and M. Patrick Zahnd
(I'nternational Committee of the Red Cross -

| CRO) .

Meeting with M NUGUA of ficials.

M. Julio Arango Escobar, Human Ri ghts
Procurator.

Trip to Coban, Alta Verapaz:

Meeting with officials of the M NUGUA Regi onal
O fice and the Commission to Clarify Past Human
Ri ghts Vi ol ati ons.

Meeting with officials of the Ofice of the
United Nations Hi gh Conmm ssioner for Refugees
( UNHCR) .

Meeting with representatives of the

Coordi nating Conmittee for the Internally
Di spl aced, Returnees and Fornmer Menbers of
URNG in Alta Verapaz.

Meeting with representatives of Mayan peasant
conmuni ti es and organi zati ons.

Meeting with representatives of non-governnental
human rights organi zati ons and the Soci al
Past oral Service for Peace.

Meeting with officials of the Regional Ofice
of the Presidential Commi ssion for Coordinating
Executive Policy in the Field of Human Ri ghts

( COPREDEH) .

Meeting with M. Jorge Balsells Tut, Mayor
of Tucur Q.

M. Héctor Hugo Pérez Aguilera, Attorney-Ceneral
of the Republic.

M. Gabriel Aguilera, Deputy Mnister for
Foreign Affairs.

M. Julio Rafael Mendi zadbal, President of the
Guat emal an Associ ati on of Journali sts.
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Fri day,

19 Decenber

1997

M. Nery Estuardo Rodenas, Legal Coordi nator
of the Archdi ocesan Human Rights O fice of
Guat emal a.

Meeting with trade unions:

M. José E. Pinzon, Secretary-Ceneral of the
Ceneral Confederation of CGuatenal an Wrkers
z(CGTG; M. Jorge Pu Mendoza (CGIG;

Juli an Mel chor Guzmén (CGTG;

Fl orenci a Cast afieda (CUSG ;

Everil do Revolorio Torres (CUSG ;

Vi ctoriano Zacarias (FENATRA); and

. Manuel Pabl o Quino, Executive-Secretary
of FEDECAMPO, representatives of UASP and
UNSI TRAGUA.

=335%

Ret. General Efrain Rios Mntt,
Secretary-General of the Frente Republicano
Guatemal teco (FRG, and nenbers of the party's
Political Board.

M. Alfonso Portill o Cabrera.

Ms. Marta Altolaguirre, Chairman of the
Presidential Conm ssion for Coordinating
Executive Policy in the Field of Human Ri ghts
( COPREDEH) .

M. Patrick Zahnd, Regional Representative for
Central Anmerica, Mexico and the Caribbean, and
M. Dom ni que Henry, Del egate, International
Conmittee of the Red Cross (ICRC).

Final meeting with M. Jean Arnault, Director of
M NUGUA.

Final meeting with M. Lars Franklin, Resident
Representative, M. Muricio Val dez, Deputy
Resi dent Representative and M. Brian Treacy,
Advi ser, United Nations Devel opnent Programre
( UNDP) .
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Annex 11

COVPLAI NTS OF HUVAN RI GHTS VI CLATI ONS RECEI VED BY THE M SSI ON
DURI NG | TS STAY | N GUATEMALA

1. VWile in Guatemal a, the m ssion received an insignificant nunber of
conplaints of human rights violations, which it referred to M NUGUA for
verification. One conplaint concerned the di sappearance of an individual, but
made no mention of either the alleged culprits or further details of the

ci rcunst ances of the di sappearance. Ohers referred to |ack of enjoynment of
certain economc or social rights.

2. The m ssion was infornmed of the death of a peasant, 18-year-old
Franci sco Escobar Vi, during an invasion attenpt against La Perla estate

on 23 Novenber 1996. The shots which killed himwere fired by a peasant on
the estate in an attenpt to drive back the invasion, which was carried out
by 756 peasants from Sotzil village.

3. Forty-five-year-old Manuel Chuc Caal and 37-year-old José Elias Sal azar
Lorenzo were killed by shots fired by José Antonio Cruz Monzén, Mayor of

Popt in, El Petén Departnent, in the mdst of confusion follow ng the
occupation of the Mayor's office by peasants from La Ronana village who were
demandi ng that the Mayor keep his promise to build a road

4, The m ssion was also infornmed of the death of an infant, 44-day-old
Antoni o José Vél ez Argueta, on 22 Septenber 1996 at kil onetre 252 of the
Mesi | | a- Huehuet enango Road by three individuals wearing canoufl age and sk
masks who stopped the vehicle in which the infant was travelling with his
nother. The injured infant was taken to Mlitary Zone 19 base in

Huehuet enango, where he reportedly died on failing to receive pronpt
treatment. An arny specialist then approached the nother and told her that
the target of the attack had been a doctor by the name of Pensami ento. The
child's mother was |later able to ascertain that the doctor in question had
left the region after the attack and that his car had the sanme features and
colour of the one in which she and her son had been travelling.

5. The m ssion received conplaints of death threats agai nst judges of the
Third Trial Court for Crimnal Matters, Drug Trafficking and Environnenta

O fences of Guatenml a Departnent, Iris Yasnin Barrios Aguilar and Morelia de
Villalta. The court had sentenced several former officials and policenen to
harsh prison terns for the nmurder of a university student, Mario Alioto Lépez
Sanchez, during a student denobnstration

6. A conpl aint was al so received of death threats and harassnent

agai nst 30-year-old Manuel a Macaria Mrales and 33-year-old Felipa Toj Ginez,
menbers of the Executive Conmittee of the Runujel Junam Ethnic Comrunities
Council (CERJ). It was stated that these persons have tw ce been forced

to |l eave their homes and go into hiding. On 26 August 1997 and

15 Septenber 1997, seven hooded and armed nen wearing olive-drab uniforns

rai ded their hones in Chinique Minicipality, El Quiché Departnent.
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7. The m ssion was informed of acts of intimdation, harassnment, aggression
and threats against a human rights activist, Maria Francisca Ventura Sican

and her relatives. M. Ventura Sicdn is the wi dow of evangelical mnister
Manuel Saqui ¢ Vasquez, who was nurdered in 1995 after w tnessing the

abduction of another menber of the Human Rights Committee, Kaqgchi kel Maya

de Panaj abal, in Chinmaltenango Departnent. It was reported that

Ms. Ventura Sican's hone was fired on by unknown persons on 26 Novenber 1997
and that her eight-year-old daughter, MIfred Saquic, was wounded in the arm
Days after the attack, unifornmed nmen visited the honme of Ms. Ventura Sican's
father | ooking for her.

8. A conpl aint was | odged concerning the abducti on of Adem r Vasquez
Méndez, nephew of the President of CERJ and a current deputy, Anilcar Méndez
Uizar, on 6 May 1997, in an attenpt to intimdate M. Mndez Urizar

Vasquez Méndez was rel eased on 4 June 1997. Méndez Urizar had previously

i nfornmed the conpetent authorities that he had been receiving death threats
t hrough anonynous tel ephone calls.



