CHILE
LEGAL BRIEF ON THE INCOMPATIBILITY OF
CHILEAN DECREE LAW N° 2191 OF 1978
WITH INTERNATIONAL LAW

I ntroduction

Decree Law 2.191 of 1978, known as the Amnesty Law contravenes international human
rightslaw and theinternationd obligations of the Chilean State to prosecute, judge and punish
the perpetrators of gross human rights violations . The United Nations tresty bodies and the
I nter-American Commission on Human Rights (IACHR) have stated that the Chilean 1978
Amnesty Law -Decree Law 2.191-, isincompatible with the internationd obligations of the
Chilean State to invedtigate the human rights violations committed during the military
government, to bring to justice those found responsible and to punish the perpetrators of such
crimes.

In January 2001, the Chilean human rights lawyers Héctor Sdazar, from the non-
governmental organization Christian Churches Foundation for Socid Assstance, Fundaciéon
de Ayuda Social delas Iglesias Crigtianas (FASIC), and Hugo Gutiérrez on behdf of the
victims of the" Condor operation” and the " Caravan of death” respectively, submitted to judge
Juan Guzmén Tapiaalegd brief (Informe en derecho). Thelegd brief prepared by Amnesty
Internationa and the International Commission of Jurists addresses the incompatibility of the
Amnesty Law with the internationd legidation and the obligation of the Chilean courts of
judtice to investigete and try those individuas respongble for gross human rights violations
committed during the military government, including extrgudicia executions, " disgppearances’
and torture . (See below).

Decree-Law 2.191 of April 1978

In April 1978 the military government, lead by General Augusto Pinochet, introduced the
Amnesty Law by Decree Law 2.191, preventing the prosecution of individuasimplicated in
certain crimind acts committed between 11 September 1973 and 10 March 1978. Thiswas
the period of the state of Sege marked by systematic and widespread human rightsviolations,
induding torture, "disgppearance’ and extrgudicia executions committed by the Chilean
security forces. Although several hundred political prisoners dso benefited from the 1978
Amnesty Law and werereleased, Amnesty Internationa and the International Commission of
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2 THE INCOMPATIBILITY OF CHILEAN DECREE LAW N°2191 OF 1978 WITH INTERNATIONAL LAW

Jurigts believe that the Amnesty Law wasin fact alegd manoeuvre by the military government
to protect itsdlf against future prosecutions for human rights violationst.

Chilean courts

Chilean courts - both civilian and military - have sysematicaly closed judicid proceedingsin
hundreds of cases involving humanrights violations that occurred during the first five years of
the government of Genera Pinochet by gpplyingthe 1978 Amnesty Law. However, anumber
of cases remain open, and there have been conflicting rulings on the gpplicability of the 1978
Amnesty Law.

Hundreds of judicid investigations were initiated in the 1970s when rdatives filed complaints
about the "disgppearance’ of family members . Most cases have been dormant for years on
the grounds of lack of evidence, but relatives have hoped that new information would lead to
the clarification of the fate of the "disgppeared’”.

The dtage of the investigations a which the 1978 Amnesty Law can be gpplied remains a
major point of contention. Immediately after the introduction of the law some military courts
tried to close cases without investigation. These rulings were challenged, and some cases
reopened. Human rights defenders in Chile and some judges held the view that the 1978
Amnesty Law should not be gpplied until the investigation was completed and the full criminal

1: Inits articles 1 and 2, the Amnesty Law (Decree Law No. 2,191 of April 1978) decrees:

"The Governing Junta has agreed to issue the following decree law:

Art.1 - An Amnesty is granted to all persons who committed criminal acts whether as authors , accomplices or
accessories during the period when the State of Siege was in force, between 11 September 1973 and 10 March
1978, provided that they are not already indicted or serving a sentence.

Art. 2 - The amnesty will also apply to persons who on this date are under sentence by a military tribunal
passed after 11 September 1973."

(Excerpt from Spanish original)

" La Junta de Gobierno ha acordado dictar €l siguiente Decreto ley:

Articulo 1 - Concédese amnistia a todas las personas que, en calidad de autores, complices o encubridores han
incurrido en hechos delictuosos, durante la vigencia de la situacion de Estado de Sitio, comprendidaentre el 11 de
Septiembre de 1973y € 10 de Marzo de 1978, siempre que ho se encuentren actual mente sometidas a proceso o
condenadas.

Articulo 2 - Amnistiase asimisno, alas personas que alafecha de vigencia del presente decreto ley se encuentren
condenadas por tribunales militares con posterioridad al 11 de Septiembre de 1973."

The Amnesty Law excludes the abduction of minors and anyone involved in the assassination of former
Foreign Minister Orlando Letelier and US citizen Ronnie Moffit.

Al Index: AMR 22/002/2001 Amnesty International January 2001



THE INCOMPATIBILITY OF CHILEAN DECREE LAW N°2191 OF 1978 WITH INTERNATIONAL LAW 3

respongbility of any suspect was clearly established. In 1979, the Supreme Court itself ruled
that, despitethe 1978 Amnesty Law, investigationsinto " disappearances' should be continued.
Cases nevertheless made little progress, except in rare instances through the courage and
determination of individud civilian judges.

From 1985 the Supreme Court began to confirm rulings by lower courts to apply the 1978
Amnesty Law, evenin casesinvolving "disappearances’ before the facts had been established
in full. One of such rulings took place in October 1986 after a Sgnificant investigation by
Santiago Appeds Court Judge Carlos Cerda into the "disappearance” of ten government
opponents who "disappeared” following their arrest in 1976. This led to charges against 38
members of the armed forces and two civilian collaborators. The Supreme Court closed the
case and twice sanctioned Judge Cerda with two months suspension in 1986 and 1991
because he had contested the closure of the case and application of the 1978 Amnesty Law
by alower court.

Severa rulings by the Supreme Court have favoured the jurisdiction of the military courts,
whenthey have claimed jurisdiction for such cases. Military courts have systematically closed
the cases through application of the 1978 Amnesty Law. For instance in 1989, 100
"disgppearance’ cases were closed after a military court gpplied the 1978 Amnesty Law.
Equdly, in August 1990, the Supreme Court upheld a decision by lower tribunals to close a
case which had originated in 1978 with a crimind complaint againgt senior members of the
Direccion delnteligencia Nacional, DINA (Directorate of Nationd Intelligence) concerning
their responsibility for the "disappearance” of 70 people between 1974 and 1976. The
Military Appeals Court, Corte Marcial, had in 1983 ruled to re-open the investigation of 35
of these cases, but these were definitively cdlosed againin thefirg year of civilian government.
Also in 1990 the military courts successfully contested the jurisdiction of a civilian court to
conduct investigations arising from the discovery of a clandestine grave in Pisagua, northern
Chile.

Carmdo Soria Case

One of the most recent cases closed through the gpplication of the Amnesty Law is that of
Carmdo Luis Soria Espinoza, a dud Spanish-Chilean nationa and an officid of the United
Nations Latin American Centre of Demography (CELADE) who was abducted and found
dead on 16 July 1976, in a cand in Santiago, Chile. The Chilean government’s Comisién
Nacional de Verdad y Reconciliacion (National Commission for Truth and Recondiliation)
found in 1991 that he had been "executed by agents of the state". The investigation into

Amnesty International January 2001 Al Index: AMR 22/002/2001
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Camdo Sorias death had been closed and reopened and passed between different
jurisdictions and judges on a number of occasions, and severd attempts had been made to
apply the Chilean 1978 Amnesty Law to it. In June 1996 a Supreme Court judge classfied
the crime as "homicide’ and closed the case under the Amnesty Law. In August the verdict
was upheld by the Supreme Court and pronounced the case closed.

In November 1999, the Inter-American Commission of Human Rights of the Organization of
American States (IACHR), concluded that Chile had violated the rights to persond freedom
and to life and integrity of Carmelo Soria. The Commission reiterated that Chile had violated
itsinternationa obligations by applying the Amnesty Law in this case.

" Disappear ances' as an ongoing offence

Reinterpretations of the Amnesty Law of 1978, by the Supreme Court, have opened new
possihilities of judicid investigations in some cases of human rights violations. In July 1999,
the Supreme Court reinterpreted the 1978 Amnesty Law, ruling that it could not be applied
incases of 19 peoplewho “disappeared” during the* Caravan of Degth” operation The ruling
established that, because the 19 bodies were never recovered, their deaths could not be
legdlly certified. Under Chilean law kidngpping is an ongoing offence until such time as the
person is found. The Supreme Court, therefore, ruled that none of the accused could benefit
from the Amnesty Law. Five army officers were arrested and charged with “aggravated
kidnapping”. The "Caravan of Death" case,

which involves a totd of 75 victims of killing and or "disgppearances’ during a military
operationthat took place in October 1973 in the North of Chile, is currently open and one of
the accused is Augusto Pinochet.

The argument that "disgppearances’ are an ongoing crime and therefore not subject to the
period covered by the 1978 Amnesty Law, had been one used by severa human rights
lawyers and afew court judges on many occasions. In October 1994 the Eighth Chamber of
the Santiago Appeds Court ruled to keep open the case of Barbara Uribe and Edwin Van
Yurick who "disappeared” in July 1974. The Eighth Chamber argued in its ruling thet the
crime was one of kidngpping, which is apermanent crime "secuestro es un delito que tiene
caracteristicasde permanencia’. However, in October 1995 the Second Chamber of the
Supreme Court ruled to reject the Santiago Appeal Court's arguments and definitively closed
proceedings into the "disappearance” of B&rbara Uribe and Edwin van Y urick.
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Although the court did agree, that kidnapping was a permanent crime until it ceased, " Que es
efectivoqueel delito de secuestrotienecaracter permanente, y se continua consumando
mientras no cese la actividad delictual” it argued tha it was highly unlikely thet the
accused, Osvaldo Romo, continued practising the crimefor severd years. The court decided
that the date of the crime fdl within the period before May 1978 and that it was therefore
covered by the Amnesty Law. The court applied the same argument to charges of illicit
association againg Osvado Romo indicating that an amnesty hasthe effect of obliterating the
crime asif it had never happened.

Human rights Discussion Table (M esa de Diélogo)

Asareault of aDeclaration sgnedin June 2000 by members of the Human Rights Discusson
Table, (MesadeDiélogo), the Armed Forces and Car abiner os (uniformed police) disclosed
information on 200 cases of victims of human rightsviolations. The information was submitted
on5 January 2001 to the President of the Republic, Mr. Ricardo Lagos. Thelist contains 180
names of victims arrested between 1973 and 1976 and 20 unidentified victims. The mgority
of thevictims are listed as thrown into the seg, rivers and lakesin Chile,

The limited information submitted by the Chilean Armed Forcesto President L agos has been
handed over to the Presdent of the Supreme Court for the Chilean courts to initiate
investigations. Two specid investigating judges (Ministros en Visita) have been appointed for
this task.

Human rights organizations and relatives of the 3,197 victims of "disappearances’ and
extrgudicia executions -- documented by government commissions -- have stated their
concern a the insufficient information provided.

Amnesty Internationa and the International Commission of Jurists believe that the mord and
legal obligation of the Chilean Armed Forces and Carabineros to disclose dl theinformation
on the victims of human rights violations committed during the military government, is now
more pressing than ever before.

Both organizations believe that the armed forces and carabineros have not gone far enough
to ease the burden of their outstanding debt to the victims, their rdatives and the country as
awholeintermsaof achieving truth and justice. Thefull truth implies knowing wherethevictims
were detained or abducted, where they were taken to, where they were killed, where their
bodies were hidden, who did it and why.
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Impunity for crimescommitted in Chile during the military government (1973 -1990) continues
due tothe 1978 Amnesty Law. According to internationa law, the systematic and widespread
extrgudicial executions, "disgppearances’ and torture that took place in Chile during the
military government are crimes againgt humanity. Whether the bodies are found or not, the
Chilean authorities have the obligation to investigate the fate of the "disgppeared”, judge and
punish the perpetrators of such crimes, which as crimes againgt humanity cannot be subject
to any dautes of limitations, and to refrain from applying the Amnesty Law which is
incompatible with the internationd obligetions of the Chilean State.
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TEXT OF THE LEGAL BRIEF ON THE
INCOMPATIBILITY OF
CHILEAN DECREE LAW N° 2191 OF 1978
WITH INTERNATIONAL LAW

Amnesty Internationa and the Internationa Commission of Juristissubmit for considerationthe
present lega brief on the incompatibility with internationd law of Decree Law N° 2191 of
1978. Thelegd brief addressesthe internationd obligations of the State with regard to human
rights (Point I), the obligation to judge and punish the perpetrators of human rights violaions
(Point I1), the incompeatibility with internationa law of amnesties for violators of human rights
(Point I11), the principle of pacta sunt servanda (Point 1) and the non-application of the
amnesty by nationd tribunds (Point V).

Prior to entering into the subject, it need not be recaled that the Republic of Chileratified the
International Covenant on Civil and Politica Rights® in 1972 and in 1990 the American
Convention on Human Rights®. Additionaly, in 1988 the Republic of Chile ratified the
Convention againg Torture and Other Cruel, Inhuman or Degrading Treatment and
Punishment as well asthe Inter-American Convention to Prevent and Punish Torture.

|. The State's Duty to Guarantee

Internationa human rights law imposes two major classes of obligation on the State: one, the
duty to abstain from infringing upon human rights, and the other a duty to guarantee respect
of these rights. The former is composed of a set of specific obligations related directly to the
duty of the State to abstain from violating human rights —whether through action or omisson
— which in itsdf implies ensuring the active enjoyment of such rights. The second refers to
obligations incumbent on the State to prevent violations, to investigate them when they occur,
to process and punish the perpetrators and to provide reparation for damages caused. Within
this framework, the Stateis placed in thelegd position of serving asguarantor of human rights,

2 The Covenant took effect for Chile on 23 March 1976. See United Nations document E/CN.4/2000/89.
8 See Documentos Bési cos en materia de Derechos Humanos en el Sistema Interamericano, Organization of
American States, San José, Costa Rica, 1997, pages 49 and following.
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8 THE INCOMPATIBILITY OF CHILEAN DECREE LAW N°2191 OF 1978 WITH INTERNATIONAL LAW

from which emerge essentia obligations related to the protection and ensuring of such rights.
It ison thisbasisthat jurigorudence and lega doctrine has €l aborated the concept of the Duty
to Guarantee as afundamenta notion of the legd pogtion of the State in the matter of human
rights. In this juridica relation between the individud and the State, characteridic of
internationa human rights law, the legd pogtion of the State is basicaly that of a guarantor.
The Duty to Guarantee can be summarized as a set of “obligations to guarantee and protect
human rights...[and] consists of the duty to prevent conduct contravening lega normsand, if
these occur, toinvestigatethem, judge and punish the perpetrators and indemnify thevictims™,

This duty to guarantee is based juridicaly both in internationa common law as well asin
internationa conventiond law. The Duty to Guarantee is an dement confirmed expresdy in
various human rights agreements: the American Convention on Human Rights (article 1,1); the
Inter-American Convention on the Forced Disgppearance of Persons (article 1); the Inter-
American Convention for the Prevention and Punishment of Torture (aticle 1); the
International Covenant on Civil and Political Rights (article 2); and the Convention against
Torture and Other Crud, Inhuman or Degrading Trestment or Punishment, among others.
Likewise, various declaratory texts reiterate this duty, such as the Declaration on the
Protection of All Persons from Enforced Disappearance and the Principles on the Effective
Prevention and Investigation of Extra-legd, Arbitrary or Summary Executions”.

In andyzing aticle 1(1) of the American Convention on Human Rights, the Inter-American
Court of Human Rights recaled that State Parties had contracted the generd obligation to
protect, respect and guarantee dl of the rights covered by the Convention, and as a resullt:

"States must prevent, investigate and punish any violation of the rights recognized by
the Convention and, in addition, must secure wherever possible recovery of the
violated right and, where appropriate, reparation of the damages produced by the
violaionof humanrights...[and] The Stateis under thelegd obligation to prevent, by
reasonable measures, violations of human rights, and to invedtigate serioudy with al
the means at its digposal violationswhich have been committed within the scope of its
juridiction, in order to identify those responsible, impose appropriate sanctions upon
them and ensure the victim an adeguate reparation'™.

4 United Nations Observer Mission in El Salvador, Report of 19 February 1992, United Nations document
A/46/876 S/23580, paragraph 28 (document used in Spanish, free trandation).

5 Genera Assembly of the United Nations, Resolution 44/162 of 15 December 1989.

® Inter-American Court of Human Rights, Judgement of July 29, 1988, Vel4zquez Rodriguez Case, in Series C:
Decisions and Judgments, N° 4, paragraphs 166 and 174 (Spanish version used, free translation).

Al Index: AMR 22/002/2001 Amnesty International January 2001



THE INCOMPATIBILITY OF CHILEAN DECREE LAW N°2191 OF 1978 WITH INTERNATIONAL LAW 9

The jurigorudence of international human rights tribunas as well as of quas-jurisdictiond
human rights bodies, such as the Human Rights Committee of the United Nations and the
| nter-American Commission on Human Rights, coincidein affirming thet thisduty to guarantee
Is composed of four main internationd obligations which it isthe responghbility of the State to
fulfill: the obligation to investigete; the obligation to prosecute and punish those responsible;
the obligation to provide fair and adequate reparation to the victims and their families; and the
obligation to establish the truth of the facts.

These obligations, which congtitute the Duty to Guarantee, are by nature complementary and
are not dternatives or subgtitutes. Thus, for example, the United Nations Specia Rapporteur
on extrgudicid, summary or arbitrary executions has explained:

“Governmentsare obliged under internationa law to carry out exhaustiveand impartia
investigations into alegations of violationsof theright to life, toidentify, bring to justice
and punish their perpetrators, to grant compensation to the victims or their families,
and to take effective measures to avoid future recurrence of such violations. Thefirst
two components of thisfourfold obligation condtitute in themselves the most effective
deterrent for the prevention of human rightsviolations|...] the recognition of theright
of victims or their families to recelve adequate compensation is both a recognition of
the State's respongihility for the acts of its organs and an expression of respect for the
human being. Granting compensation presupposes compliance with the obligation to
carry out an investigation into alegations of human rights abuses with a view to
identifying and prosecuting their perpetrators. Financial or other compensation
provided to the victims or their families before such investigations are initiated or
concluded, however, does not exempt Governments from this obligation.””.

The obligations that make up the Duty to Guarantee are certainly interdependent. Thus the
obligation to prosecute and punish those respongble for human rights violaions is closely
related to that of investigating thefacts. Nevertheless, “it isnot possiblefor the Stateto choose
which of these obligationsit is required to fulfill"8, Even if they can be fulfilled ssparaiely one
by one, this does not free the State from the duty of fulfilling each and every one of these

7United Nations Special Rapporteur on extrajudicial, summary or arbitrary executions, Report to the Comission
on Human Rights, doc. E/CN.4/1994/7, paragraphs 688 and 711.
8 Méndez, Juan, “Derecho alaVerdad frente alas graves violaciones a los derechos humanos’ in La aplicacion de

los tratados de derechos humanos por los tribunales locales, CELS, Editores del Puerto, Buenos Aires, 1997, p.
526.
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obligations. The Inter-American Commisson on Human Rights has repestedly affirmed that
the measures of providing reparation to victims and their family members and establishing
“Truth Commissons’ in no way exonerates the State from its obligation to bring to justice
those responsible for violations of human rights and to impose sanctions on such persons®. In
the caseof Chile, the Inter-American Commission on Human Rightsexpressy consdered that:

“The Government' s recognition of responsbility, its partid investigation of the facts
and its subsequent payment of compensation are not enough, in themselves, to fulfill
its obligations under the Convention. According to the provisons of Article 1.1, the
State has the obligation to investigate dl violaions that have been committed within
its jurisdiction, for the purpose of identifying the persons responsible, imposing
appropriate punishment on them, and ensuring adequate reparationsfor the victims™°

In the case of El Sdvador, the Inter-American Commisson on Human Rights recdled that
despite the importance the Truth Commission had for establishing the factsrelated to the most
serious violations and for promoting nationd reconciliation, this type of Commission:

“[cannot] be accepted as a subgtitute for the State's obligation, which cannot be
delegated, to invedtigate violations committed within its jurisdiction, and to identify
those responsible, punish them, and ensure adequate compensation for the victim
(Artide 1.1 of the American Convention), al within the overriding need to combet

impunity."*
I1. Obligation to prosecute and punish

The obligation to prosecute and punish the perpetrators of human rights violations, as an
expression of the Duty to Guarantee, has its juridical bads in article 2 of the Internationa
Covenant on Civil and Politicd Rights aswell asin article 1 of the American Convention on
Humean Rights.

9 I nter-American Commission on Human Rights, Report N° 28/92, Cases 10.147, 10.181, 10.240, 10.262, 10.309,
and 10.311 (Argentina), 2 October 1992, paragraph 52.

19 | nter-American Commission on Human Rights, Report N° 36/96, Case 10.843 (Chile), 15 October 1996,
paragraph 77. See aso Inter-American Commission on Human Rights, Report N° 34/96, Cases 11.228, 11.229,
11.231 and 11282 (Chile), 15 October 1996, paragraph 76; and Report N° 25/98, Cases 11.505, 11.532, 11.541,
11.546, 11.549, 11.569, 11.572, 11.573, 11.583, 11.585, 11.595, 11.652, 11.657, 11.675 and 11.705 (Chile), 7
April 1998, paragraph 50.

1 | nter-American Commission on Human Rights, Report N° 136/99, Case 10.488 Ignacio Ellacuria S.J. and others
(El Salvador), 22 December 1999, paragraph 230.
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The Inter-American Court of Human Rights has recaled that, in the light of its obligations
under the American Convention on Human Rights:

“The State is under the legal obligation to prevent, by dl reasonable measures,
violations of human rights, and to serioudy investigatewith al themeansat itsdigposa
any such violations which have been committed within the scope of itsjurisdiction, in
order toidentify those responsible, impose appropriate sanctions on them and ensure
the victim an adequate reparation.”*?

| nvariousjudgmentsthe I nter-American Court of Human Rightshasrecaled that State parties
to the American Convention on Human Rights have the internationa obligation to prosecute
and punish those respongiblefor violations of human rights'. This obligationisdirectly related
to the right of every personto be heard by a competent, independent and impartia tribunal,
for the determination of his rights, as well as the right to an effective recourse, as confirmed
inarticles 8 and 25 of the American Convention on Human Rights. As the Inter-American
Court of Human Rights has recalled:

“The American Convention guarantees every person access to justice to assert hisrights,
it being the duty of the State parties to prevent and investigate humanrightsviolaions, and
toidentify and punishtheintellectud perpetratorsand abettorsof suchviolaions]...] Article
8.1 of the American Convention bearsadirect rdationto article25inrelaionto article 1.1
of the same Convention, which guarantees every person a rapid recourse for securing,
among other results, that those responsible for human rights violations be judged.”

12 | nter-American Court of Human Rights, Velasquez Rodriguez Case, Judgement of July 1988, Series C No. 4,
par. 174 and Godinez Cruz Case, Judgement of January 20, 1989, Series C, No. 5, par. 184 (Spanish version used,
free trandation.

13 Inter-American Court of Human Rights, Series C: Decisions and Judgments: Velasquez Rodriguez Case,
Compensatory Damages, Judgement of July 21, 1989, (Art.63.1 American Convention on Human Rights), SeriesC,
No. 7, pars. 32 and 34; Godinez Cruz Case, Compensatory Damages (Art. 63.1 American Convention on Human
Rights), Judgement of July 21, 1989, Series C, No. 8, pars. 30 and 3; Caballero Delgado y Santana Case, Judgement
of December 8, 1995, Series C, No. 22, par. 69 and decision point 5; El Amparo Case, Reparations (Articulo 63.1
Convencién Americana sobre Derechos Humanos), Judgement of September 14, 1996, Series C, No. 28, par. 61 and
decision point 4; Castillo Paez Case Judgement of November 3, 1997, Series C, No. 34, par. 90; Suarez Rosero Case,
Judgement of November 12, 1997, Series C, No. 35, par. 107 and decision point 6; and Nicholas Blake Case,
Judgement of January 24, 1998, Series C, No. 36, par. 97.

14 | nter-American Court of Human Rights, Series C: Decisions and Judgments, No. 48, Caso Blake, Reparaciones,
Judgement of January 22, 1999, pars. 61and 63 (free trandlation).
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The nonHfulfillment of this obligation amounts in practice to a denid of judice and thus to
impunity, thelatter being understood as* thetota lack of investigation, prosecution, capture, tria
and conviction of those responsible for violations of the rights’ *°. For this reason, the Inter-
American Court of Human Rights has recdled that:

“[...] the State has the obligation to use al the legad means at its disposal to combat that
Stuation, since impunity fosters chronic recidivism of human rights violations, and tota

defensalessness of victims and their relatives.”'® And that
“The State has the duty to avoid and combat impunity.”*’

The Internationa Covenant on Civil and Political Rights adso points to this obligation to
prosecute and punish those respongble for human rights violations. Thus the Human Rights
Committee has recalled that:

“...the State party isunder aduty to investigate thoroughly aleged violations of human
rights, and in particular forced disappearances of persons and violations of theright to
life, and to prosecute criminaly, try and punish those held responsible for such
violations. This duty gpplies a fortiori in cases in which the perpetrators of such
violations have been identified.”*®

There undoubtedly exists an obligation to legdly prosecute and punish the perpetrators of
humean rights violaions. This obligation is regulated not only by the International Covenant on
Civil and Poalitical Rights and the American Convention on Human Rights, but adso by other
internationd instruments, including most importantly the United Nations Convention against
Torture and Other Crud, Inhumanor Degrading Trestment or Punishment; the Inter-American
Convention for the Prevention and Punishment of Torture and the Inter-American Convention
on the Forced Disappearance of Persons.

15 Inter-American Court of Human Rights, Series C: Decisionsand Judgments, No. 37, PaniaguaMoralesa et al. Case
Judgemernt of March 8, 1998, par. 173.

16 | nter-American Court of Human Rights, Series C: Decisionsand Judgments, No. 37, PaniaguaMoralesaet al. Case
Judgemernt of March 8, 1998, par. 173.

17 | nter-American Court of Human Rights, Series C: Decisions and Judgments, No. 48, Caso Blake, Reparaciones,
Judgement of January 22, 1999, par. 64 (free trandation).

18 Decision in the case of Nydia Erika Bautista, Comunication N° 563/1993 (Colombia), of November 13, 1995,
United Nations document CCPR/C/55/D/563/1993, par. 8,6. See aso the decision in the case of José Vicente and
Amado Villafafie Chaparro, LuisNapoleon TorresCrespo, Angel MariaTorresArroyo and Antonio Hugues Chaparro
Torres, Comunication N° 612/1995 (Colombia), United Nations document CCPR/C/60/D/612/1995, par. 8,8.
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This obligation is not solely of a conventiona character. The Committee againgt Torture
recognized this fact, in congdering cases of torture that had occurred prior to the entry into
force of the Convention againgt Torture and Other Cruel, Inhuman or Degrading Trestment or
Punishment. The Committee againgt Torture recalled that the obligation to punish those
responsible for acts of torture was aready requirable in view of the fact that “there existed a
generd rule of internationa law which should oblige dl States to take effective measures .. ]
to punish acts of torture'®. The Committee againgt Torture based its consideration in the
“principles of the judgement by the Nuremberg International Tribunal” and the right not to be
tortured contained in the Universal Declaration of Human Rightsand the Internationa Covenant
on Civil and Political Rights

The natura connection between theright to justice and the obligation to impart justiceisevident.
The duty to impart justice, incumbent on the State, has its basisin conventiona norms but dso
in the character of human rights as being a subject of judicia action. A right, the transgression
of which is liable not to be recognized by the judicid system, is an imperfect right. On the
contrary, human rights are basic rights, and therefore it isnot possible for alega system, which
is based precisely on such rights, not to provide for the possibility of asserting such rights
judicdly. As the United Nations Expert on the right to restitution, indemnization and
rehabilitation has expressed it:

“itisdifficult to imagine ajudicid system which protects the rights of the victims while
a the same time remaining indifferent and inactive with regard to the flagrant offences
of those who have violated such rights”.

The respongbility of the State is compromised not only when it encroaches upon the rights of
an individua through the active or omissive conduct of its agents, but aso when the State
neglects to exercise appropriate actions with regard to investigating the facts, prosecuting and
punishing those responsible and providing reparation, or when it obstructs the workings of
justice. Thus the transgression or non-observance by the State of this Duty to Guarantee
compromises its internationd responghility. This principle was established early ininternationd
law, and one of the firgt jurisprudentia precedents for this involved the arbitration decision
pronounced onMay 1, 1925 by Prof. Max Huber in the case of the British clamsfor damages

1% United Nations Comittee against Torture, Decision relative to comunications 1/1988, 2/1988 and 3/1988, of
November 23, 1989, paragraph 7.2.

20 Expert ontheright to restitution, indemnization and rehabilitation, United Nations document E/CN.4/Sub.2/1992/8,
paragraph 5.5 (document in Spanish, free trandation).
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14 THE INCOMPATIBILITY OF CHILEAN DECREE LAW N°2191 OF 1978 WITH INTERNATIONAL LAW

caused to British subjectsin the Spanish zone of Morocco 2. In this arbitration decision, Prof.
Huber recalled that according to internationd law:

“The respongbility of the State can be compromised [...] by alack of vigilancein the
prevention of the damageable acts, but aso through lack of diligence in the crimina
prosecution of the offenders [...] It is recognized that in generd, repression of the
offensesis not only a legd obligation of the competent authorities but aso [...] an
international duty of the State” %

Non-observance of this Duty to Guarantee is not limited then to aspects of prevention, aswas
noted by the United Nations Observer Misson in El Salvador (ONUSAL):

"the respongbility of the State can result not only from alack of vigilance in prevention
of theinjuriousacts, but aso fromalack of diligenceinthe crimina prosecution of those
responsible and in the application of the required civil sanctions'?.

In maintaining the impunity of human rights violations, the State violates its internationd
obligations and compromisesitsinternationa responsbilities. In thiscontext the Inter-American
Court of Human Rights has recalled that:

“ If the gpparatus of the State acts in such away that the violaion remains unpunished
and does not retore the victim, asfar as possible, to the full enjoyment of hisrights; it
may be affirmed that the State has not fulfilled its duty to guarantee the free and full
exercise of such rights by the persons subject to its jurisdiction.”?*

[11. Theincompatibility of amnesties and the obligation to judge and punish

Amnesties and other similar measures which impede the perpetrators of human rights violations
from being brought to tria, judged and punished are incompatible with the obligations which
international human rights law imposes on States. On one hand, such amnesties are incompatible
with the obligation to investigate, judge and punish those responsible for human rights violations.
At the same time, these amnesties are incompatible with the obligation of the State to guarantee

21 See United Nations document, Nations Unies, Recueil de sentences arbitrales, val. 11, pages 640 a 742.

22 1bid, pp. 645 and 646 (original in French, free trandation).

2 ONUSAL, doc. cit., par. 29 (original in Spanish, free trangdation).

2 | nter-American Court of Human Rights, Series C: Decisions and Judgments, No.4, Caso Velazquez Rodriguez,
Judgement of July 29, 1988, par. 176 (Spanish version, free trandation).
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every person an effective recourse and the right to be heard by an independent and impartia
tribunal for the determination of his rights. International jurisprudence has been coherent and
consistent in this matter.

The Human Rights Committee of the United Nations in its General Commentary No. 20
(concerning article 7 of the International Covenant on Civil and Palitical Rights) concluded that:

“Amnesties are generdly incompatible with the duty of Statesto investigate such acts;
to guarantee freedom from such acts within their jurisdiction; and to ensure that they
do not occur in the future. States may not deprive individuals of the right to an effective
remedy, including compensation and such full rehabilitation as may be possible.">

The Human Rights Committee has repeatedly reaffirmed this jurigorudence in examining
amnestiesadopted by State partiesto the Internationa Covenant on Civil and Political Rights.
Inits 1999 “Concluding Observations’ on Chile, the Human Rights Committee consdered
that:

“The Amnesty Decree Law, under which persons who committed offences between
11 September 1973 and 10 March 1978 are granted amnesty, prevents the State
party from complying with its obligation under article 2, paragraph 3, to ensure an
effective remedy to anyonewhoserights and freedoms under the Covenant have been
violated. The Committee reiterates the view expressed in its Generd Comment 20,
that amnesty laws covering human rightsviolations are generaly incompatiblewith the
duty of the State party to investigate human rights violations, to guarantee freedom
from such violations within its jurisdiction and to ensure that Smilar violations do not
occur in the future.”?

In 1995, inits“ Concluding Observations’ on Argentina, the Human Rights Committee concluded
that by denying the right to an effective recourse to persons who were victims of human rights
violaions during the period of authoritarian government, Law No. 23521 (Law of Due
Obedience) and Law No 23492 (Law of Punto Findl) violated paragraphs 2 and 3 of article 2
and paragraph 5 of article 9 of the Covenant, whereby:

% General Comment No.20 (44) on article 7, 44th session period of the Human Rights Committee (1992), in Official
Documents of the General Assembly, fourty-seventh session period, Supplement No. 40 (A/47/40), annex VI.A.
% Concluding Observations of the Human Rights Committee: Chile 30/03/99. United Nations document
CCPR/C/79/Add.104, par. 7.
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“the compromises made by the State party with repect to its authoritarian past, especialy
the Law of Due Obedience and Law of Punto Find and the presidentia pardon of top
military personne, are inconsistent with the requirements of the Covenant.”*’

The Human Rights Committee, in its “ Concluding Observations’ of November 2000, reminded
the Argentine State that:

“Gross violations of civil and palitica rights during military rule should be prosecutable
for aslong as necessary, with applicability as far back in time as necessary, to bring to
justice their perpetrators.”28

In the case of the 1995 amnesty declared in Peru, the Human Rights Committee concluded that
by impeding the investigation and appropriate punishment of the perpetrators of human rights
violations committed in the past, the law congtitutes a violation of the obligation contained in
article 2 of the International Covenant on Civil and Political Rights.2®

Inthe case of the amnesty granted to civil and military personne for any violations of the human
rights of civilians that may have been committed during the course of the civil war in_Lebanon,
the Committee of Human Rights recalled that:

“Suchasweeping amnesty may prevent the gppropriate investigation and punishment of the
perpetrators of past human rights violations, undermine efforts to establish respect for
human rights, and congtitute an impediment to efforts undertaken to consolidate
democracy.”¥

In its “Concluding Observations’ to France, in May 1997, the Human Rights Committee
concluded that:

“the Amnesty Acts of November 1988 and January 1990 for New Caledonia are
incompatible with the obligation of France to investigate alleged violations of human
rights.”3!

27 Concluding Observations of the Human Rights Committee: Argentina. 05/04/95. United Nations document
CCPR/C/79/Add.46; A/50/40, par. 144.

2 Concluding Observations of the Human Rights Committee: Argentina. 03/11/2000. United Nations document
CCPR/CO/70/ARG, par. 9.

2 United Nations document CCPR/C/79/Add.67, par 9. See also Concluding Observations of the Human Rights
Committee: Peru, in United Nations document CCPR/CO/70/PER, par. 9.

%0 United Nations document CCPR/C/79/Add.78, par. 12.

81 United Nations document CCPR/C/79/Add.80, par. 13.
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The Human Rights Committee hasissued similar pronouncements with respect to amnesty laws
in El Sdvador®, Haiti*® and Uruguay®**. The Committee has emphasized that these types of
amnesties contribute to creating an atmosphere of impunity for the perpetrators of human rights
violaions and undermine efforts designed to reestablish respect for human rights and the rule of
law, a state of affairs contrary to the obligations of States under the International Covenant on
Civil and Political Rights.

Concerning the incompatibility of such amnesties with the American Convention on Human
Rights, the Inter-American Commission on Human Rights has repeatedly concluded that:

“the application of amnestiesrendersineffective and worthlessthe obligationsthat States
Parties have assumed under Article 1.1 of the Convention, and thus constitutes a
violation of that article and eliminates the most effective means for protecting such
rights, which isto ensure the trial and punishment of the offenders.”**

The Commisson has likewise sated that:

“such laws remove the most effective measure for enforcing human rights, i.e., the
prosecution and punishment of the violators.”®

In the case of Chilean Decree Law 2191 of 1978, the Inter-American Commission on Human
Rights considered that the amnesty violates the right to justice pertaining to the families of the
victims in seeking to identify the authors of those acts, to establish the corresponding
responsibilities and penalties, and to obtain legal satisfaction from them. In addition, the
Commission considered that the amnesty issued by the military regime congtituted a violation of
articles 1.1 and 2 of the American Convention on Human Rights, and that its application

32 United Nations document CCPR/C/79/Add.34, par. 7.

33 United Nations document A/50/40, paras. 224-241.

34 United Nations documents CCPR/C/79/Add.19 pars. 7 and 11; CCPR/C/79/Add.90, Part C. “ Principal subjects
of concern and recommendations’; and Opinion of 09/08/94, Hugo Rodriguez Case (Uruguay), Comunication No.
322/1988, CCPR/C/51/D/322/1988, par. 12,4.

35 | nter-American Commission on Human Rights, Report N° 36/96, Case 10.843 (Chile), October 15, 1996, par. 50.
See also: Report N° 34/96, Cases 11.228, 11.229, 11.231 and 11282 (Chile), October 15, 1996, par. 50; Report N°
25/98, Cases11.505,11.532,11.541,11.546,11.549, 11.569, 11.572,11.573, 11.583, 11.585, 11.595, 11.652, 11.657,
11.675 and 11.705 (Chile), April 7, 1998, par. 42; Report N° 136/99, Case 10.488 Ignacio Ellacuria S.J. et al. (El
Salvador), December 22, 1999, par. 200; Report N° 1/99, Case10.480 lucio Parada Cea et d. (El Salvador), January
27 1999, par. 107; Report N° 26/92, case 10.287 Las Hojas massacre (El Salvador), September 24, 1992, par. 6;
Report N°28/92, Cases 10.147, 10.181, 10.240, 10.262, 10.309 and 10.311 (Argentina), October 2, 1992; and Report
N° 29 (Uruguay), 1992.

%6 | nter-American Commission on Human Rights, Report N° 136/99, Case 10.488 Ignacio EllacuriaS.J. et al. (El
Salvador), December 22, 1999, par. 200.
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generates a denid of the right to justice, which violates articles 8 and 25 of the American
Convention on Human Rights. The Inter-American Commission on Human Rightsconcluded in
its Reports Nos. 34/96, 36/96 and 25/98 that:

“The action by which the military regime that had seized power in Chile issued the 1978
Decree-Law No. 2191 declaring amnesty for itself is incompatible with the provisions
of the American Convention on Human Rights, which was ratified by Chile on 21
August 1990.”%7

In the case of the amnesty in El Sdvador, the Inter-American Commission on Human Rights
has repeatedly concluded that this law isincompatible with the obligations of the State under
the American Convention on Human Rights *. In one of its opinions, the Commission
concluded that

“These amnesty laws have deprived large segments of the population of the "right to
justice in their just claims against those who committed excesses and acts of barbarity
against them".”3°

With regard to the case of the amnesty laws in Argentina and Uruguay, the Inter-American
Commission on Human Rights concluded that these provisions were incompatible with article
XVIII (Right to afair trid) of the American Declaration of the Rights and Duties of Man and
articles 1, 8 and 25 of the American Convention on Human Rights.”4°

The incompatibility of such amnesty lawswas recognized implicitly by the World Conference on
Human Rights, convened under the auspices of the United Nationsin June 1993 in Vienna. The
Vienna Declaration and Program of Action adopted by the World Conference on Human Rights
contains a clause according to which:

37 | nter-American Commission on Human Rights, Report N° 36/96, Case 10.843 (Chile), October 15, 1996, par.
105; Report N° 34/96, Cases 11.228, 11.229, 11.231 and 11282 (Chile), October 15, 1996, par. 104; Report N°
25/98, Cases 11.505, 11.532, 11.541, 11.546, 11.549, 11.569, 11.572, 11.573, 11.583, 11.585, 11.595, 11.652,
11.657, 11.675 and 11.705 (Chile), April 7, 1998, par. 101.

38 Inter-American Commission on Human Rights, Report N° 136/99, Case 10.488 Ignacio Ellacuria S.J. et a. (El
Salvador), December 22, 1999; Report N° 37/00, Case 11.481, Monsefior Oscar Arnulfo Romero y Galdamez (El
Salvador),April 13, 2000; Report N° 1/99, Case10.480 lucio Parada Ceaet . (El Salvador), January 27,1999; Report
N° 26/92, case 10.287 Las Hojas massacre (El Salvador) September 24,1992, among others.

%9 | nter-American Commission on Human Rights, Report N° 1/99, Casel10.480, L ucio Parada Ceay otros (El
Salvador), January 27, 1999, par. 107.

0 | nter-American Commission on Human Rights, Report N° 28/92 , Cases 10.147, 10.181, 10.240, 10.262, 10.309
and 10.311 (Argentina), October 2, 1992; and Report N° 29/92 (Uruguay).
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“States should abrogate legidation leading to impunity for those responsible for grave
violations of human rights such as torture and prosecute such violations, thereby
providing afirm basis for the rule of law”L.

V. Pacta sunt servanda

It is a generd principle of internationd law, and universaly recognized, that states must
execute in good faith the tresties they adhere to and the internationd obligations arising from
them. This generd principle of internationa law has as a corollary thet the authorities of a
country cannot increase obstacles posed by internd law in order to avoid meeting thelr
international engagements or to modify the terms of their fulfillment. This is a longstanding
generd principle of internationa law recognized by internationd jurisprudence . Likewise,
internationa jurisprudence has repeatedly affirmed that in accordance with this principle, the
judgments issued by naiond tribunas cannot be used as an impediment to fulfillment of
international obligations™.

This principle and its corollary have been clarified in articles 26 and 27 of the Vienna
Convention on the Law of Treaties, ratified by the Republic of Chile** It is unnecessary to
emphasize that Chilean jurisprudence has expressly recognized the imperative character of the
pacta sunt servanda principle. In its ruling of 26 October 1995, the Supreme Court of Justice
of Chile affirmed that:

“it isauniversally recognized principlethat civilized Nations can not invoketheir internal
law to eludeinternational obligationsand engagementsunder such tregties, which, if this
happened, would certainly weaken the rule of law.”4°

41 World Conference on Human Rights, doc. cit., par. 60.

42 Permanent Court of International Court of Justice, Advisory Opinion of 4 February 1932, Traitement des
nationaux polonais et autres persones d origine ou de langue polonaise dans le territoire de Dantzig, Series A/B,
n° 44; Advisory Opinion of 31 June 1930, Question des communautés greco-bulgares, Series n° 17. International
Court of Justice, Advisory Opinion of 26 April 1988, Obligation to Arbitrate; Judgement of 28 November 1958,
Application of the Convention of 1902 Governing the Guardianship of Infants (Netherlands/Swveden); Judgement
of 16 April 1955, Nottebthm (2nd Phase) (Lichtenstein/Guatemala). Arbitration settlement S.A Bunch, Montijo
(Colombia/United Sates of America), 26 July 1875.

43 Permanent Court of International Justice, Judgement N° 7, of 25 May 1923, Haute Slésie polonaisg in
Recueil des arréts et ordonnances, série A, N° 7; and Judgement N° 13, Usine de Chorzow (Allemange /
Pologne), of 13 September 1928, in Recueil des arréts et ordonnances, série A, N° 17.

44 Chile signed the Convention on 23 May 1969 and ratified it on 9 April 1981.

4 Judgement of 26 October 1995, Bérbara Uribe and Edwin vanY urick Case (original in Spanish, free trangation).
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International human rights law is not inconsistent with this principle. The Inter-American Court
of Human Rights hasrepeatedly affirmed this. Inits Advisory Opinion concerning “International
Responsibility for the Promulgation and Enforcement of Laws in violation of the Convention”,
the Inter-American Court of Human Rights recalled that:

“Pursuant to internationa law, al obligations imposed by it must be fulfilled in good
faith; domestic law may not be invoked to justify nonfulfillment. These rules may be
deemed to be genera principles of law and have been applied by the Permanent Court
of International Justice and the International Court of Justice even in cases involving
condtitutional provisions...”4¢

Similarly, the Inter-American Court of Human Rights has indicated that:

“A State may violate an internationa treaty and, specificaly, the Convention, in many
ways. It may do s0 in the latter case, for example, by failing to establish the norms
required by Article 2 [of the American Convention on Human Rights)]. Likewise, it may
adopt provisionswhich do not conform to its obligations under the Convention. Whether
those norms have been adopted in conformity with theinterna juridical order makes no
difference for these purposes.”#’

If alaw of acountry violatesrights protected by an international treaty and/or obligationsarising
from it, the State compromises its internationa responsibility. The Inter-American Court of
Human Rights has reiterated this principle on various occasions, and in particular in its Advisory
Opinion No. 14:

“the promulgation of alaw that manifestly violates the obligations assumed by a Sate
upon ratifying or acceding to the Convention constitutes a violation of that treaty and,
if such violation affects the guaranteed rights and liberties of specific individuals, gives
rise to international respongbility for the state in question.”#8

Addressing the issue of amnesty laws incompatible with the international obligations of States
under the American Convention on Human Rights, the Inter-American Court of Human Rights

46 | nter-American Court of Human Rights, International Responsibility for the Promulgation and Enforcement of
Lawsin violation of the Convention (arts. 1 and 2, American Convention on Human Rights), Advisory Opinion
OC-14/94 of December 1994, Series A No. 14, par. 35.

47 | nter-American Court of Human Rights, Advisory Opinion OC-13/93, of July 16, 1993, “ Certain Attributes of
the Inter-American Commision On Human Rights (Arts. 41, 42, 44, 46, 47, 50 and 51 of the American Convention
on Human Rights), in Series A: Judgments and Opinions, No. 13, par.. 26.

48 Advisory Opinion OC-14/94, doc. cit., par. 50.
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has recalled that an amnesty law cannot serve as judtification for not fulfilling the duty to
investigate and to grant access to justice. The Court has stated:

“The States cannot, in order to not carry out their international obligations, invoke
provisons of their internal law, asis, in this case, the Amnesty Law ... which in the
view of this Court hinders the investigation and access to justice. For these reasons,
the argument [...] that it is impossible for it to carry out that duty to investigate the
events that led to this case must be regjected. ”4°

The Human Rights Committee made the same point inits concluding observationsto Peruin
1996. In concluding that the amnesty law and the law interpreting the amnesty law adopted
by the adminidration of Presdent Fujimori were incompatible with Peru’s obligations under
the International Covenant on Civil and Political Rights, the Committee underlined that:

“national legidation cannot modify the internationa obligations contracted by a State
party by virtue of the Covenant.“*°

Smilarly, the Inter-American Commission on Human Rights has reiterated this principle in
concluding that the amnesty Decree Law No. 2191 isincompatible with the obligations of Chile
under the American Convention on Human Rights:

“The Chilean State cannot under internationd law justify its failure to comply with the
Convention by aleging that the self-amnesty was decreed by a previous government,
or that the abstention and failure of the L egidative Power to revoke that Decree-Law,
or the acts of the Judicia Power confirming its application, have nothing to do with the
position and responsibility of the democratic Government, since the Vienna Convention
on the Law of Treaties provides in Article 27 that a State Party cannot invoke the
provisions of its domestic law as a justification for non-compliance with a treaty.”>!

V . The non-application of the amnesty by national tribunals

49 |oyaza Tamayo Case, Reparations judgement, 27 November 1998, par. 168, cited in Inter-American Commission
on Human Rights, Report N° 37/00, Case 11.481, Monsefior Oscar Arnulfo Romero y Galdamez (El Salvador),13
April 2000.

% United Nations document CCPR/C/79/Add.67, par. 10 (Spanish version used, free translation).
51 | nter-American Commission on Human Rights, Report N° 34/96, Cases 11.228, 11.229, 11.231 and 11282
(Chile), October 1996, par. 85.
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The responsibility of the State is compromised from the moment that any one of its organs
violates an interna obligation, whether by action or omission. Thisis a principle of international
common law®2, recognized extensively by international jurisprudence. Thisprincipleisreflected
in the Draft Articles on State Responsibility, which the International Law Commission of the
United Nations has been e aborating since 1955 in fulfillment of the mandate conferred on it by
the UN Genera Assembly to codify the principles of international law governing the
responsibility of States”®. Article 6 of this draft text reads as follows:

“The conduct of an organ of the State shall be considered as an act of that State under
international law, whether that organ belongs to the constituent, legidative, executive,
judicia or other power, whether its functions are of an international or an interna
character, and whether it holds a superior or a subordinate position in the organization
of the State.”>*

I nternational human rights law is not inconsistent with this principle, which has been reaffirmed
by the Inter-American Court of Human Rights®®, the European Court of Human Rights®® and
the European Commission on Human Rights®’. The Inter-American Commission on Human
Rights, in one of its judgments concerning the incompatibility with the American Convention on
Human Rights of Decree Law No. 2191 of 1978, recdlled that:

“While the Executive, Legidative and Judicial powers may indeed be distinct and
independent internaly, the three powers of the State represent a single and indivisible
unit which isthe State of Chile and which, at the international level, cannot be treated
separately, and thus Chile must assume the internationa responsibility for the acts of
itspublic authoritiesthat violateitsinternational commitmentsderiving frominternational
treaties.”s8

52 Roberto Ago, Tercer informe sobre la responsabilidad de los Estados, in Anuario de la Comision de Derecho
Internacional, 1971, Vol. |1, 1st. Parte, pp. 253-254 (document used in Spanish, free trandlation).

%3 Resolution 799 (VIIIof the United Nations General Assembly, of 7 December 1953,

% Report of the International Law Commission on the work of its forty-eighth session, 6 May to 26 July 1996,
United Nations document, Supplement N° 10 (A/51/10), p. 6.

% See among others, Inter-American Court of Human Rights, Series C: Decisions and Judgments, N° 4 , Velazquez
Rodriguez Case, Judgement of July 29, 1988, par. 151.

% See for example the judgments Tomasi vs. France, of 27 August 1992; and Fr. Lombardo vs. Italy, of

26 November 1992

%7 See for example, European Commission of Human Rights, Case Ireland vs. United Kingdom, in Annuaire dela
Convention européenne des droits de|’homme, Vol. 11, 1st. Part, p. 11.

%8 | nter-American Commission on Human Rights, Report N° 36/96, Case 10.843 (Chile), 15 October 1996, par.
84.
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Inthisjuridica context, the courts must fulfill theinternationa obligations of the State within the
framework of the competence incumbent upon them. These include, with regard to the subject
of the present legd brief: to administer justice in an independent and impartial manner, including
observation of judicial guarantees; to investigate, prosecute and punish the perpetrators of
humanrights violations; and to guarantee the right to afair trial and an effective recourse to the
victims of human rightsviolations and their family members. Action by acourt running contrary
to these obligations, whether by act or omission, would constitute a denial of justice and a
violation of the international obligations of the State, thus compromising the international
responsibility of the latter.

The application by a nationd tribunal of an amnesty law incompatible with the internationa
obligations of the State and violating internationally protected human rights congtitutesaviolation
of the international obligations of the State. In the case of application of Decree Law No. 2191
of 1978 by national tribunasin legd cases, the Inter-American Commission of Human Rights
has concluded that:

“The judgment of the Supreme Court of Chile, rendered on 28 August 1990, and its
confirmation on 28 September of that year, declaring that Decree-Law 2191 was
constitutional and that its enforcement by the Judiciary was mandatory athough the
American Convention on Human Rights had already entered into forcein Chile, violates
the provisions of Articles 1.1 and 2 of that Convention.”>°

“The judicia rulings of definitive dismissa issued in the crimina charges brought in
connection with the detention and disappearance of the 70 personsin whose name the
present case was initiated, not only aggravated the situation of impunity, but were aso
in clear violation of the right to justice pertaining to the families of the victimsin seeking
to identify the authors of those acts, to establish the corresponding responsibilities and
pendlties, and to obtain legal satisfaction from them.”6°

The international obligation of the State to investigate, prosecute and punish the perpetrators of
human rights violations is carried out through judicia activity. Thus the courts have the duty to
execute thisobligation; otherwisethey compromisetheresponsibility of the State. Inthisjuridical

% | nter-American Commission on Human Rights, Report N° 36/96, Case 10.843 (Chile), 15 October 1996, par.
106; , Report N° 34/96, Cases 11.228, 11.229, 11.231 and 11282 (Chile), 15 October 1996, par. 105; and Report
N° 25/98, Cases 11.505, 11.532, 11.541, 11.546, 11.549, 11.569, 11.572, 11.573, 11.583, 11.585, 11.595, 11.652,
11.657, 11.675 and 11.705 (Chile), 7 April 1998, par. 102.

€ | nter-American Commission on Human Rights, Report N° 36/96, Case 10.843 (Chile), 15 October 1996, par.
107In this same sense, see Report N° 34/96, Cases 11.228, 11.229, 11.231 and 11282 (Chile), 15 October 1996,
par. 106, and Report N° 25/98, Cases 11.505, 11.532, 11.541, 11.546, 11.549, 11.569, 11.572, 11.573, 11.583,
11.585, 11.595, 11.652, 11.657, 11.675 and 11.705 (Chile), 7 April 1998, par. 103.
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context, a court not only must abstain from applying an amnesty law that is incompatible with
the internationa obligations of the state and that violatesinternationally protected human rights,
but at the same time must proceed to investigate, prosecute and punish the perpetrators of
human rights violations. In the case of the Chilean courts, this duty stems not only from
international human rights law but aso from the clear constitutiona precept contained in article
5 of the Constitution of the Republic of Chile, which gtipulates:

“The exercise of sovereignty is acknowledged to be limited by respect for the
fundamental rights that have their origin in human nature. It is the duty of the organs of
State to respect and promote the rights guaranteed by this Congtitution and by the
internationa conventions ratified by Chile and currently in force.” 6!

In light of the above considerations, Amnesty Internationa and the Internationa Commission
of Jurists consider that acourt of justice of the Republic of Chile can not apply amnesty law No.
2191 of 1978, which violates internationally protected human rights, without violating the
international obligations of the State and its own Congtitution.

€1 Original in Spanish, transglation as cited in UN document CCPR/C/95/Add.11, par. 15.
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CHILE

TEXTO DEL INFORME EN DERECHO SOBRE LA
INCOMPATIBILIDAD DEL
DECRETO LEY N° 2191 DE 1978 DE CHILE
CON EL DERECHO INTERNACIONAL

Amnigtia Internaciond y la Comision Internaciond de Juristas someten a consderacion €
presente | nforme en derecho sobrelaincompatibilidad del decreto ley N° 2191 de 1978 con
el derecho internaciond. El informe en derecho aborda las obligaciones internacionaes del
Estado en materia de derechos humanos (Punto I), la obligacién de juzgar y castigar alos
autores deviolaciones alos derechos humanos (Punto 1), laincompatibilidad delasamnigtias
paravioladores delosderechoshumanoscon € derechointernaciona (Puntollll), € principio
de pacta sunt servanda (Punto 1V) y la no gplicacion de la amnigtia por tribunades
nacionades (Punto V).

No huelgarecordar, antes de entrar en materia, que la Republica de Chile ratifico en 1972
e Pacto Internaciond de Derechos Civilesy Politicos™ y en 1990 la Convencion Americana
sobre DerechosHumanos™, Igualmente, |aRepuiblicade Chileratificd en 1988 1aConvencion
contra la Tortura'y otros Tratos y Penas Crueles Inhumanos y Degradantes asi como la
Convencion interamericana para prevenir y sancionar latortura.

| .- Deber de Garantiade Estado

El Derecho Internaciond de DerechosHumanosimponedosgrandesordenesdeobligaciones
a Egtado: uno un deber de abstencion de conculcar 1os derechos humanos 'y otro un Deber
de Garantia respecto de estos derechos. El primero, esta integrado por aquel conjunto de
obligaciones quetienen que ver directamente con € deber de abstencidn del Estado deviolar
- por accion u por omision - los derechos humanos, queimplicaasi mismo asegurar, mediante

62 E| Pacto entr6 en vigor para Chile el 23 de marzo de 1976. Ver Documento de las Naciones Unidas
E/CN.4/2000/89.

&3 Ver Documentos Bésicos en materia de Derechos Humanos en el Sistema I nteramericano, Organizacion delos
Estados Americanos, San José, Costa Rica, 1997, pags. 49y siguientes.
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las medidas necesarias, € goce y disfrute de estos derechos. Mientras que € segundo se
refiere a las obligaciones dd Estado de prevenir las violaciones, investigarlas, procesar y
sancionar asus autores y reparar |os dafios causados. En ese orden de ideas € Estado se
coloca en una posicion juridica de garante de los derechos humanos, de la cud emergen
obligaciones esenciaes para la proteccion y garantia de estos. ES sobre esta base, que la
jurisprudenciay ladoctrina han elaborado € concepto de Deber de Garantia, como nocion
nuclear de laposicion juridicade Estado en materiade Derechos Humanos. En esardacion
juridica individuo-Estado, propia del Derecho Internacional de Derechos Humanos, la
posicion juridica del Estado se caracteriza fundamentalmente de garante. EI Deber de
Garantia puede sintetizarse como e conjunto de "obligaciones de garantizar o proteger los
derechos humanos...[y] consiste en su deber de prevenir las conductas antijuridicasy s éstas
se producen, de investigarlas, de juzgar y sancionar a los culpables y de indemnizar alas
victimas™®.

Egte deber de garantia tiene su asidero juridico tanto en & derecho internacionda
consuetudinario como en & derecho internaciona convenciond. El Deber de Garantiaesun
elemento expresamente consagrado en varios tratados de derechos humanos: la Convencion
Americana sobre Derechos (articulo 1, 1); la Convencion Interamericana Sobre la
Desaparicion Forzada de Personas (articulo 1); la Convencion Interamericana para prevenir
y sancionar la tortura (articulo 1); € Pacto Internaciona de Derechos civiles y Politicos
(articulo 2) y la Convencion contra la Tortura y otros tratos o penas crueles inhumanos o
degradantes, entre otros. Iguamente, textos declarativos reiteran este deber, como la
Declaracién sobre la proteccion de todas las personas contra las desapariciones forzadas y
los Principiosrel ativos aunaeficaz prevencion einvestigacion delasgecucionesextralegales,
arbitrarias o sumarias®.

Al andizar d articulo 1 (1) dela Convencion Americana sobre Derechos Humanos, la Corte
Interamericana de Derechos Humanos recordd que los Estados partes han contraido la
obligacion generd de proteger, de respetar y de garantizar cada uno de los derechos del
Pacto con lo cud:

"L os Estados deben prevenir, investigar y sancionar toda violacion de los derechos
reconocidospor laConvenciony procurar, ademas,  restablecimiento, s esposible,

64 Misién de Observadores de las Naciones Unidas en El Salvador, ONUSAL, Informe de 19 de febrero de 1992,
docunmento de las Naciones Unidas A/46/876 S/23580, parrafo 28.
65 Asamblea General de las Naciones Unidas, Resolucion 44/162 del 15 de diciembre de 1989.
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del derecho conculcado'y, en su caso, lareparacion delos dafios producidos por laviolacion
de los derechos humanos. [... y que] El Estado esta en e deber juridico de prevenir,
razonablemente, |as violaciones de |los derechos humanos, de investigar seriamente con los
medios a su acance las violaciones que se hayan cometido dentro del ambito de su
jurisdiccion afin de identificar alos responsables, de imponerles las sanciones pertinentes y
de asegurar ala victima una adecuada reparaci on"®®.

Lajurigorudencia de tribunales internacionaes de derechos humanos asi como de 6rganos
cuas jurisdiccionaes de derechos humanos, como e Comité de Derechos Humanos de las
Naciones Unidasy laComision Interamericanade Derechos Humanos, coinciden en queeste
deber de garantia esta integrado por cuatro obligaciones internacionaes esenciaes que le
competen a Estado honrar: la obligacion de investigar; la obligacion de traducir en justiciay
sancionar alosresponsables; obligacion de brindar justay adecuadareparacion alasvictimas
y sus familiaresy la obligacion de establecer |averdad de los hechos.

Estas obligaciones, que integran € Deber de Garantia, son de naturaleza complementariay
no son dternaivas ni sudtitutivas. A, por gemplo, 1o haexplicado € Relator Especia sobre
las Ejecuciones extrgudiciaes, sumarias o arbitrarias, de las Naciones Unidas.

“En virtud del derecho internaciond |os gobiernos estan obligados a investigar en
forma exhaugtiva e imparcid toda denuncia de violacion del derecho alavida para
identificar, someter a la justiciay castigar a los autores, obtener reparacion a las
victimas o sus familiares y adoptar medidas eficaces para evitar que dichas
violacionesserepitan en e futuro. Losdos componentesde estacuédrupleobligacion
son en s mismo los dementos disuasorios més eficaces paraimpedir las violaciones
de derechos humanos [...] € reconocimiento del derecho de las victimas o de sus
familiares arecibir unareparaci on adecuada equivale areconocer |aresponsabilidad
del Estado por los actos de sus érganos y es expresion de respeto hacia € ser
humano. Conceder una reparacion presupone & cumplimiento de la obligacion de
invedigar las denuncias de violaciones de derechos humanos para identificar y
procesar alos autores. Sin embargo, € pago de una compensacion monetaria o de

% Corte Interamericana de Derechos Humanos, Sentencia de 29 dejulio de 1988, caso Veldzquez Rodriguez, en
Serie C: Resolucionesy Sentencias, N° 4, parrafos 166 y 174.
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otro tipo alas victimas o sus familiares antes o d findizar esas investigaciones no
exime alos gobiernos de la obligacion de llevarlas a término™’.

Las obligaciones que integran € Deber de Garantia, son ciertamente interdependientes. Adl,
la obligacion de procesar y castigar alos responsables de viol aciones de derechos humanos
estd en estrecharelacion con la de investigar |os hechos. No obstante, “no es posible que €
Estado dija cud de estas obligaciones habra de cumplir’®. Si estas pueden ser cumplidas
Separadamente una de otra, no degjapor elo e Estado de estar obligado a cumplir todas y
cada una de estas obligaciones. La Comisién Interamericana de Derechos Humanos ha
reiteradamente afirmado que las medidas de reparacion a las victimas y sus familiares asi
como d establecimiento de“ComisionesdelaVerdad”, no exoneraen ningin caso d Estado
de su obligacion dellevar antelajusticiaalosresponsables delas violaciones delos derechos

humanos e imponerle sanciones™. En e caso de Chile, la Comision Interamericana de
Derechos Humanos expresamente considerd que:

“El reconocimiento de responsabilidad redlizado por € Gobierno, la investigacion
parcia deloshechos, y d pago posterior de compensaciones no son, por si mismas,
suficientes para cumplir con las obligaciones previgas en la Convencidn. Segin lo
dispuesto en d articulo 1.1 de ésta, € Estado tiene la obligacion de investigar las
violaciones que se hayan cometido dentro del ambito de su jurisdiccion, afin de
Identificar alos responsables, de imponerles sanciones pertinentesy de asegurar ala
victima una adecuada reparacion.”

End caso de El Sdvador, LaComison I nteramericana de Derechos Humanos recordd, que
pese a la importancia que tuvo la Comision de la Verdad para establecer los hechos
rel acionados con las violaciones mas gravesy para promover lareconciliacion neciond, este
tipo de Comisiones.

67 Relator Especial sobre las Ejecuciones extrgjudiciales, sumarias o arbitrarias de las Naciones Unidas, Informe

ala Comisién de Derechos Humanos, doc. E/CN.4/1994/7, parrafos 688 y 711.

68 Méndez, Juan, “Derecho alaVerdad frente alas graves violaciones alos derechos humanos’, pag. 526.

%% Comisién Interamericana de Derechos Humanos, |nforme N° 28/92, Casos 10.147, 10.181, 10.240, 10.262,
10.309y 10.311 (Argentina), 2 de octubre de 1992, parrafo 52.

70 Comisién Interamericana de Derechos Humanos, Informe N° 36/96, Caso 10.843 (Chile), 15 de octubre de 1996,
parrafo 77. Igualmente ver Comisién | nteramericana de Derechos Humanos, Informe N° 34/96, Casos 11.228,
11.229, 11.231 y 11282 (Chile), 15 de octubre de 1996, parrafo 76; e Informe N° 25/98, Casos 11.505, 11.532,
11.541, 11.546, 11.549, 11.569, 11.572, 11.573, 11.583, 11.585, 11.595, 11.652, 11.657, 11.675y 11.705 (Chile),
7 de abril de 1998, péarrafo 50.
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“Tampoco sudtituyenlaobligacionindd egabledd Estado deinvestigar lasviolaciones
gue se hayan cometido dentro dd &mbito de su jurisdiccion, de identificar a los
responsables, de imponerles sanciones y de asegurar a la victima una adecuada
reparacion (articulo 1(1) delaConvencion Americana), todo dentro de lanecesidad
imperativa de combatir laimpunidad.””*

[1.- Obligacion dejuzgar y castigar

La obligacion de juzgar y sancionar a los autores de violaciones a los derechos humanos,
como expresion del deber de garantia, tiene su asidero juridico en € articulo 2 ddl Pacto
Internaciond de Derechos Civiles y Politicos como en € aticulo 1 de la Convencion
Americana sobre Derechos Humanos.

La Corte Interamericana de Derechos Humanos harecordado que, alaluz de sus obligaciones
bajo la Convencion Americana sobre Derechos Humanos:

“El Estado esta en e deber juridico de prevenir, razonablemente, las violaciones de los
derechos humanos, deinvestigar seriamente con los mediosasu acancelasviolaciones
gue se hayan cometido dentro del ambito de su jurisdiccion a fin de identificar alos
responsables, de imponerles las sanciones pertinentes y de asegurar a la victima una
adecuada reparacion.” 2

En varias sentencias la Corte Interamericana de Derechos Humanos ha recordado que los
Estados partes a la Convencion Americana sobre Derechos Humanos tienen la obligacion
internacional de juzgar y sancionar alos responsables de violaciones alos derechos humanos’.
Esta obligacién esta directamente rel acionada con € derecho de toda persona a ser oida por un

" Comisién I nteramericana de Derechos Humanos, Informe N 136/99, Caso 10.488 Ignacio Ellacuria S.J. y otros
(El Salvador), 22 de diciembre de 1999, parrafo 230.

7 Corte Interamericana de Derechos Humanos, Caso Vel asquez Rodriguez, Sentencia de 29 de julio de 1988, Serie
C No. 4, péarr. 174 y Caso Godinez Cruz, Sentencia del 20 de enero de 1989, Serie C No. 5, parr. 184

78 Corte Interamericana de Derechos Humanos: Caso Vel &squez Rodriguez, Indemnizacion Compensatoria, Sentencia
de 21 de julio de 1989, (Art. 63.1 Convencién Americana Sobre Derechos Humanos), Serie C No. 7, parrs. 32y 34;
Caso Godinez Cruz, Indemnizacion Compensatoria (Art. 63.1 Convencion Americana Sobre Derechos Humanos),
Sentenciade 21 dejulio de 1989, Serie C No. 8, parrs. 30y 3; Caso Caballero Delgado y Santana, Sentenciadel 8 de
diciembre de 1995, Serie C No. 22, parr. 69 y punto resolutivo 5; Caso El Amparo, Reparaciones (Articulo 63.1
Convencidn Americana sobre Derechos Humanos), Sentencia del 14 de septiembre de 1996, Serie C No. 28, parr. 61
y punto resolutivo 4; Caso Castillo Paez, Sentenciade 3 de noviembre de 1997, Serie C No. 34, parr. 90; Caso Suarez
Rosero, Sentenciade 12 de noviembre de 1997, Serie C No. 35, parr. 107 y punto resol utivo 6; y Caso Nicholas Blake,
Sentencia de 24 de enero de 1998, Serie C: Resolucionesy Sentencias No. 36, parrafo 97.
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tribuna competente, independiente e imparcia, para la determinacion de sus derechosy con
el derecho a un recurso efectivo, consagrados en los articulos 8 y 25 de la Convencion
Americana sobre Derechos Humanos. Como lo ha recordado la Corte Interamericana de
Derechos Humanos:

“La Convencion Americanagarantizaatodapersonae acceso alajudticiaparahacer
vaer sus derechos, recayendo sobre los Estados Partes |os deberes de prevenir,
invedigar identificar y sancionar a los autores intelectuales y encubridores de
violacionesalos derechoshumanos. [ ...] El articulo 8.1 dela Convencion Americana
guarda relacion directa con d articulo 25 en relacion con € articulo 1.1, anbos dela
misTg, que asegura a toda persona un recurso rgpido y sencillo para lograr, entre
otros resultados, quel os responsables delas viol aciones al os derechos humanos sean
juzgados'™

El incumplimiento de esta obligacion se traduce en denegacién de justicia y, por tanto, en
impunidad, entendida esta Ultima como “la fata en su conjunto de investigacion, persecucion,
captura, enjuiciamiento y condenade los responsables delas violaciones delosderechos’ 7°. Por
ello, la Corte Interamericana de Derechos Humanos ha recordado que:

“[...]el Estado tiene laobligacion de combatir tal situacion por todos los medios legales
disponibles ya que la impunidad propicia la repeticion cronica de las violaciones de
derechos humanos y latotal indefension de las victimas y de sus familiares.”® Y que

“El Estado tiene € deber de evitar y combatir laimpunidad” 7’

Desde & angulo del Pacto Internacional de Derechos Civilesy Politicos, estaobligacion dejuzgar
y sancionar a los responsables de violaciones a los derechos humanos es iguamente existente.
Asi, el Comité de Derechos Humanos ha recordado que:

“...d Egstado Partetiene @ deber de investigar a fondo |las presuntas violaciones de
derechos humanos, en particular las desapariciones forzadas de personas y las

7 Corte Interamericana de Derechos Humanos, Caso Nicholas Blake, Sentenciade Reparacion de 22 de enero de
1999, Serie C; Resolucionesy Sentencias, parrafos 61y 63.

s Corte Interamericana de Derechos Humanos, Serie C: Resolucionesy Sentencias, No. 37, Caso Paniagua
Moralesay otros, Sentenciadel 8 de marzo de 1998, parrafo 173.

8 Corte Interamericana de Derechos Humanos, Serie C: Resoluciones y Sentencias, No. 37, Caso Paniagua
Moralesay otros, Sentenciadel 8 de marzo de 1998, parrafo 173.

™ Corte Interamericana de Derechos Humanos, Caso Nicholas Blake, Sentenciade Reparacion de 22 de enero de
1999, Serie C; Resolucionesy Sentencias, parrafo 64.
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violaciones del derecho a la vida, y de encausar penalmente, juzgar y castigar a
quienes sean cons derados responsables de esas violaciones. Este deber es gplicable
afortiori en los casosen quelosautores de esas violaciones han sido identificados.” "8

Exigte Sn lugar a dudas una obligacion de procesar judicidmente y de castigar a los autores
de violaciones de derechos humanos. Esta obligacion no solo esta regulada por € Pacto
Internaciond de Derechos Civiles y Paliticos y la Convencion Americana sobre Derechos
Humanos, sino por otros instrumentos internacionales. En ese sentido cabe destacar; la
Convencion de Naciones Unidas contra la Tortura y Otros Tratos 0 Penas Crueles,
Inhumanos o Degradantes; laConvencidn I nteramericanaparaPrevenir y Sancionar laTortura
y la Convencion Interamericana sobre Desaparicion Forzada de Personas.

Esta obligacidn no sdlo es de caracter convenciond. Asi o reconocié  Comité contrala
Tortura, d considerar casos de tortura anteriores a la entrada en vigencia de la Convencion
contra la Torturay Otros Tratos 0 Penas Crueles, Inhumanos o Degradantes. El Comité
contra la Tortura recordd que laobligacion de castigar alos responsables de actos de tortura
era yaexigible toda vez que “exigtia una norma generd de derecho internaciond que obliga
a los Estados a tomar medidas eficaces [...] para castigar su préctica [de la tortura]“™. El
Comité contrala Torturafundament6 su consideracion enlos* principios de fdlodd Tribund
Internaciond de Nuremberg” y € derecho a no ser torturado contenido en la Declaracion
Universd de Derechos Humanosy € Pacto Internaciond de Derechos Civilesy Politicos.

El nexo connaturd entred Derecho aladugticiay laobligacion deimpartir justiciaes evidente.
El deber de impartir justicia que le compete d Estado tiene su asidero en normas
convencionaes, pero también en @ carécter judticiable que tienen |os derechos humanos. Un
derecho cuya transgresion no sea susceptible de ser conocida por la jugticia es un derecho
imperfecto. Por € contrario, los derechos humanos son derechos basicos y por tanto no es
posible que un ordenamiento juridico, que se asenta precisamente en ellos, no contemple su
justiciabilidad. No es concebible en este caso la ausencia de proteccion judicia, so pena de

"8 Decision en € caso de Nydia Erika Bautista, Comunicacion N° 563/1993 (Colombia), de 13 noviembre de 1995,
documento de las Naciones Unidas CCPR/C/55/D/563/1993, pér. 8,6. Igualmente ver la decision en e caso José
Vicente y Amado Villafafie Chaparro, Luis Napoledn Torres Crespo, Angel Maria Torres Arroyo y Antonio
Hugues Chaparro Torres, Comunicacion N° 612/1995 (Colombia), documento de las Naciones Unidas
CCPR/C/60/D/612/1995, pér. 8,8.

™ Comité contrala Tortura de las Naciones Unidas, Decisién relativa a las comunicaciones 1/1988, 2/1988 y 3/1988,
de 23 de noviembre de 1989, parrafo 7.2.
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destruir lanocién mismade orden juridico. Ta comolo expresarad Experto sobree derecho
de redtitucion, indemnizacion y rehabilitacion de las Naciones Unidas:

“resultadificil imaginar un sstemajudicid que vele por los derechos delasvictimasy
se mantenga d mismo tiempo indiferente e inactivo ante los flagrantes delitos de
quienes los han violado™.

Laresponsabilidad del Estado no solo se encuentracomprometida cuando € Estado através
de la conducta activa u omisva de sus agentes lesiona en cabeza de un individuo un derecho,
sno también cuando & Estado omite gercer |asacciones pertinentesen orden ainvestigar los
hechos, procesar y sancionar alos responsablesy reparar, o cuando entraba la accion de la
Judticia. Adi, la transgresdn o inobservancia por € Estado de este Deber de Garantia
compromete su responsabilidad internaciond. Este principio fue establecido tempranamente
end Derecho Internaciond, y uno delos primeros precedentesjurisprudencides|o condituye
el laudo arbitral proferido € 1 de mayo de 1925, por € profesor Max Huber en € asunto de
|as reclamaciones briténicas por dafios causados alos sibditos britanicos en lazona espaiola
de Marruecos™. En este laudo arbitral, € profesor Max Huber recordaba que, segin €
derechointernaciond:

“La responsabilidad del Estado puede quedar comprometida [...] por fata de
vigilancia en la prevencion de los actos dafiinos, pero también por fatade diligencia
en la persecucion pend de los infractores. [...] Esta admitido que de una manera
generd, la represon de los delitos no solamente es una obligacion legd de las
autoridades competentes, pero también,[...] un deber internaciond del Estado” 8

La no observancia de este Deber de Garantia no se limita entonces a los aspectos de
prevencion, como lo describiera la Mision de Observadores de las Naciones Unidas en El
Savador (ONUSAL):

"la responsabilided dd Estado puede resultar no sblo de la fata de vigilanciaen la
prevencion de los actos dafiosos, sino también de la fdta de diligencia en la

80 Experto sobre €l derecho de restitucion, indemnizacion y rehabilitacion, documento de las Naciones Unidas.
E/CN.4/Sub.2/1992/8, parrafo 5.5.

81 \/er documento de las Naciones Unidas, Nations Unies, Recueil de sentences arhitrales, vol. 11, pag. 640 a742.
82 1bid, pags. 645y 646 (Original en francés, traduccion libre).
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persecucion pend de los responsables y en la aplicacion de las sanciones civiles
requeridas'™®,

Al mantener la impunidad de las violaciones de los derechos humanos, € Estado viola sus
obligaciones internacionales y compromete su responsabilidad internaciond. La Corte
I nteramericana de Derechos Humanos a recordado a respecto que:

“ S d aparato dd Egtado actiia de modo que ta violacion quede impune y no se
restablezca, en cuanto sea posible, alavictima en la plenitud de sus derechos, puede
afirmarse que ha incumplido € deber de garantizar su libre y pleno gercicio alas
personas sujetas a su jurisdiccion.”®

[11.- Incompatibilidad de la amnistiay la obligacion dejuzgar y castigar

Las amnigtias y otras medidas similares que impiden que los autores de violaciones a los
derechos humanos sean Ilevados ante los tribunales, juzgados y sancionados, son incompatibles
las obligaciones queimpone e derecho internacional delos derechos humanosalos Estados. Por
un lado estas amnistias son incompatibles con laobligacion deinvestigar, juzgar y sancionar alos
responsables de violaciones a los derechos humanos. Asmismo, estas amnistias son
incompatibles con laobligacion del Estado de garantizar €l derecho de toda personaa un recurso
efectivo y a ser oida por un tribunal independiente e imparcial para la determinacion de sus
derechos. La jurisprudencia internaciona ha sido coherente y consistente en esta materia.

El Comité de Derechos Humanos de las Naciones Unidas en su Comentario genera N° 20
(sobre d articulo 7 del Pacto Internaciona de Derechos Civiles y Politicos, concluyd que

“Las amnistias son generalmente incompatibles con la obligacion de los Estados de
investigar tales actos, de garantizar que no se cometan tales actos dentro de su
jurisdicciéon y de velar por que no se realicen tales actos en € futuro. Los Estados no
pueden privar a los particulares del derecho a una reparacion efectiva, incluida la
indemnizacion y la rehabilitacion més completa posible. s

8 ONUSAL, doc. cit., pérrafo 29

8 Corte Interamericana de Der echos Humanos, Sentencia de 29 dejulio de 1988, caso Velazquez Rodriguez,
en Serie C: Resolucionesy Sentencias, N° 4, parrafo 176.

8 Comentario general No. 20 (44) sobred articulo 7, 44° periodo de sesiones del Comitéde DerechosHumanos (1992)
en Documentos Oficiales de la Asamblea General, cuadragésimo séptimo periodo de sesiones, Suplemento No. 40
(A/47/40), anexo VI.A
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El Comitéde DerechosHumanos hareiteradamente reafirmado estaj urisprudenciad examinar
amnigiasadoptadas por Estados partesa Pacto Internaciona de Derechos Civilesy Politicos.
Ensus*“ Observacionesfindes’ aChile, d Comité de Derechos Humanos, en 1999, consideré

“El Decreto ley de amnistia, en virtud ddl cud se concede amnigtiaalas personas que
cometieron delitos entre e 11 de septiembre de 1973 y € 10 de marzo de 1978,
impide que € Estado parte cumpla sus obligaciones, con arreglo a parrafo 3 del
articulo 2, de garantizar la reparacion efectiva a cualquier persona cuyos derechosy
libertades previstos en € Pacto hayan sido violados. EI Comité reitera la opinién
expresada en su Observacion Genera 20, de que las leyes de amnistia respecto de
las viol aciones de | os derechos humanos son genera mente incompatibles con € deber
del Estado parte de investigar esas violaciones, garantizar que las personas no estén
Ujetas a dichas violaciones dentro de su jurisdiccion y velar por que no se cometan
violaciones Smilaresen d futuro.”®®

En 1995, en sus “Observaciones finales’ a Argentina, el Comité de Derechos Humanos
concluyo, que a negar e derecho a un recurso eficaz a quienes fueran victimas de violaciones
de derechos humanos durante € periodo de gobierno autoritario, la Ley No. 23521 (Ley de
obediencia debida) y la Ley No. 23492 (Ley de punto final) violaban los parrafos 2 y 3 del
articulo 2y d parrafo 5 dd articulo 9 del Pacto, con lo cual:

“los compromisos asumidos por € Estado Parte con respecto a su reciente pasado
autoritario, especidmente la Ley de obediencia debiday la Ley de punto fina y €
indulto presidencid alos dtos jefes militares son incompetibles con los requisitos del
Pacto.”®’

El Comité de Derechos Humanos, en sus “ Observaciones finades’ de noviembre 2000, recordd
a Estado argentino que:

“Las violaciones graves de los derechos civiles y paliticos durante € gobierno militar
deben ser perseguibles durante todo € tiempo necesario y con toda la retroactividad
necesaria para lograr € enjuiciamiento de sus autores.” 88

8 Documento de |as Naciones Unidas CCPR/C/79/Add.104, parrafo 7.

87 Observaciones finales del Comité de Derechos Humanos Argentina. 05/04/95. CCPR/C/79/Add.46;A/50/40,
parrafo 144.

8 Observaciones finales del Comité de Derechos Humanos : Argentina. 03/11/2000. CCPR/CO/70/ARG, pér. 9.
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En el caso delaley de amnistia de Peru de 1995, e Comité de Derechos Humanos concluyd,
gue a impedir “lainvestigacion y € castigo apropiados de los autores de violaciones de los
derechos humanos cometidas, estaley constituye una violacion de la obligacion contenidaen €
articulo 2 del Pacto de derechos Civilesy Paliticos.®®

En & caso de laamnigtia otorgada a persond civil y militar por las violaciones de los derechos
humanos de los civiles que puedan haberse cometido en e curso delaguerracivil en € Libano,
el Comité de Derechos Humanos recordo que:

“Esaamnigtia generdizada puede impedir que seinvestiguey se castigue debidamente
a los autores de violaciones de los derechos humanos en e pasado, socavar los
esfuerzos por imponer la observancia de los derechos humanos y obstaculizar los
esfuerzos por consolidar lademocracia.”*

En sus “ Observaciones findles’ a Francia, en mayo de 1997, & Comité de Derechos Humanos
concluyé que:

“las leyes de amnistia de noviembre de 1988 y enero de 1990 para Nueva Caedoniason
incompetibles con la obligacion de Francia de investigar |as presuntas violaciones de los
derechos humanos.”**

Enigua sentido, € Comité de Derechos Humanos se ha pronunciado respecto de las leyes de
amnidia de El Sdvador®, Haiti®® y Uruguay®*. El Comité de Derechos Humanos ha destacado
gue esta clase de amnistias contribuyen a crear una atmoésfera de impunidad para los
perpetradores de violaciones de |os derechos humanos y socavan |os esfuerzos encaminados a
restablecer el respeto de los derechos humanos y el estado de derecho, situaciones que son
contrarias a las obligaciones de los Estados bagjo € Pacto Internaciona de Derechos Civiles y
Politicos.

8 Documento de las Naciones Unidas CCPR/C/79/Add.67, parrafo 9. Ver también las “ Observaciones finales’ del
Comité a informe de Perd, de noviembre 2000, en documento de las Naciones Unidas CCPR/CO/70/PER, parrafo
9.

% Documento de las Naciones Unidas CCPR/C/79/Add. 78, pérrafo 12.

%1 Documento de las Naciones Unidas CCPR/C/79/Add.80, pérrafo 13.

92 Documento de |as Nmaciones Unidas CCPR/C/79/Add.34, parrafo 7.

9 Documento de |as Naciones Unidas A/50/40, paras. 224-241.

% Documentos de las Naciones Unidas CCPR/C/79/Add.19 parafos 7y 11; CCPR/C/79/Add.90, Parte “C.

Principal es temas de preocupacion y recomendaciones’; y Dictamen del 09/08/94, Caso Hugo Rodriguez
(Uruguay), Comunicacion No. 322/1988, CCPR/C/51/D/322/1988, parrafo 12,4.
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Tratdndose de la incompatibilidad de las amnistias y la Convencion Americana de Derechos
Humanos, la Comision Interamericana de Derechos Humanos ha reiteradamente concluido que:

“la aplicacion de las amnigtias hace ineficaces y sn vdor las obligaciones
internacionaes de |os Estados partes impuestas por € articulo 1.1 de la Convencién,
€en consecuencia condituyen una violacion de dicho articulo y diminan la medida més
efectiva para poner en vigenciataes derechos, cud esd enjuiciamientoy castigo alos
responsables.”%®

la Comision Interamericana de Derechos Humanos ha considerado que:

“dichas leyes [de amnigtia] eliminan la medida mas efectiva para la vigencia de los
derechos humanos, vale decir, € enjuiciamiento y castigo a los responsables.” %

En e caso del Decreto-Ley 2191 de 1978 de Chile, la Comision Interamericana de Derechos
Humanos considerd que la amnistiaviolad derecho alajusticiaque les asiste alos familiares de
lasvictimas, deidentificar asusautoresy de que se establ ezcan sus responsabilidadesy sanciones
correspondientes, y a obtener reparacion judicia por parte de éstos. Asmismo, la Comision
| nteramericana de Derechos Humanos considerd quelaamnistiadel régimen militar congtituiauna
violacion de los articulos 1.1y 2 del la Convencion Americana sobre Derechos Humanos, y que
su aplicacion genera denegacion del derecho alajusticia, lo queviolalosarticulos8'y 25 del Pacto
de San José de Costa Rica. La Comision I nteramericana de Derechos Humanos concluyo, en sus
Informes N° 34/96, 36/96, y 25/98, que:

“el Decreto Ley No. 2191 de auto-amnistia, dictado en € afio 1978 por € pasado régimen
militar de Chile, esincompatible con las disposiciones de la Convencion Americana sobre
Derechos Humanos, ratificada por ese Estado € 21 de agosto de 1990.”°7

9 Comisién | nteramericana de Derechos Humanos, Informe N° 36/96, Caso 10.843 (Chile), 15 de octubre de 1996,
parrafo 50. Ver igualmente: Informe N° 34/96, Casos11.228, 11.229, 11.231y 11282 (Chile), 15 de octubre de 1996,
parrafo 50; InformeN° 25/98, Casos 11.505, 11.532, 11.541, 11.546, 11.549, 11.569, 11.572, 11.573, 11.583, 11.585,
11.595, 11.652, 11.657, 11.675 y 11.705 (Chile), 7 de abril de 1998, parrafo 42; Informe N 136/99, Caso 10.488
Ignacio Ellacuria S.J. y otros (El Salvador), 22 de diciembre de 1999, parrafo 200; Informe N° 1/99, Cas010.480 lucio
Parada Ceay otros (El Salvador), 27 de enero de 1999, parrafo 107; informe N° 26/92, caso 10.287 masacre de las
Hojas (el Salvador), 24 de septiembre de 1992, parrafo 6; Informe N° 28/92, Casos 10.147, 10.181, 10.240, 10.262,
10.309 y 10.311 (Argentina), de 2 de octubre de 1992; e Informe N° 29 (Uruguay), 1992..

9% Comisién I nteramericana de Derechos Humanos, Informe N 136/99, Caso 10.488 Ignacio Ellacuria S.J. y otros
(El Salvador), 22 de diciembre de 1999, parrafo 200.

97 Comisién | nteramericana de Derechos Humanos, Informe N° 36/96, Caso 10.843 (Chile), 15 de octubre de 1996,
parrafo 105; Informe N° 34/96, Casos 11.228, 11.229, 11.231 y 11282 (Chile), 15 de octubre de 1996, parrafo
104; Informe N° 25/98, Casos 11.505, 11.532, 11.541, 11.546, 11.549, 11.569, 11.572, 11.573, 11.583, 11.585,
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En € caso de laamnistiade El Salvador, la Comisién Interamericana de Derechos Humanos ha
concluido reiteradamente que esta ley es incompatible con las obligaciones del Estado bajo la
Convencién Americana sobre Derechos Humanos®®. En uno de sus dictdmenes la Comision
I nteramericana de Derechos Humanos concluy6 que

“Estas leyes de amnistia han privado aimportantes sectores de la poblacién del "derecho
alajusticiaen susjustos reclamos contra quienes cometieron excesosy actos de barbarie
en su contra".” %

La Comision Interamericana de Derechos Humanos, en los casos de las leyes de amnistia de
Argentina y de Uruguay, concluy6 que estas disposiciones eran incompatibles con € articulo
XVIII (Derecho de Justicia) de la Declaracion Americana de los Derechos y Deberes del
Hombrey los articulos 1, 8'y 25 de la Convencion Americana sobre Derechos Humanos.” 1°

La incompatibilidad de las leyes de amnistia fue implicitamente reconocida por la Conferencia
Mundia de Derechos Humanos, realizadabajo auspicios de las Naciones Unidas en junio de 1993,
enViena. LaDeclaraciény Programade Accién de Viena, adoptada por la ConferenciaMundia
de Derechos Humanos, contiene una clausula acorde ala cual:

“los gobiernos deben derogar lalegidacion que favorezcalaimpunidad de los autores de
violaciones graves de derechos humanaos, como la tortura, y castigar esas violaciones,
consolidando asi |as bases del imperio delaley” 102,

|V .- Pacta sunt servanda

Es un principio generd de derecho internaciond e universamente reconocido que los Estados
debengecutar debuenafelostratadosy |las obligacionesinternaciona es que dimanan deestos.
Este principio generd del derecho internaciond tiene como corolario que las autoridades de un
pais no pueden argumentar obstécul os de derecho interno para sustraerse a sus compromisos
internaciona es. Laexistenciade normas congitucionales, legidativas o reglamentarias no puede

11.595, 11.652, 11.657, 11.675y 11.705 (Chile), 7 de abril de 1998, parrafo 101.

% Comision Interamericana de Derechos Humanos, Informe N 136/99, Caso 10.488 Ignacio EllacuriaS.J. y otros (El
Salvador), 22 de diciembre de 1999; informe N° 37/00, Caso 11.481, Monsefior Oscar Arnulfo Romero y Galdamez
(El Salvador),13 de abril de 2000; Informe N° 1/99, Cas010.480 lucio Parada Ceay otros (El Salvador), 27 de enero
de 1999; Informe N° 26/92, caso 10.287 masacre de las Hojas (el Salvador), 24 de septiembre de 1992, entre otros.
% Comisién I nteramericana de Derechos Humanos, Informe N° 1/99, Caso10.480 lucio Parada Ceay otros (El
Salvador), 27 de enero de 1999, parrafo 107.

100 Comisién | nteramericana de Derechos Humanos, Informe N° 28/92 , Casos 10.147, 10.181, 10.240, 10.262,
10.309 y 10.311 (Argentind), 2 de octubre de 1992; e Informe N° 29/92 (Uruguay).

101 ConferenciaMundial de Derechos Humanos, doc. cit., parrafo 60.
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ser invocada para no gecutar obligaciones internacionaes o para modificar su cumplimiento.
Este es un principio general dd derecho de gentes reconocido por la jurisprudencia
internaciona®®. Iguamente, lajurisprudenciainternaciona hareiterado que de acuerdo aeste
principio las decisiones de tribunales naciona es no pueden ser esgrimidas como 6bice para e
cumplimiento de obligaciones internacionaes'®,

Este principio y su corolario han sdo acrisolados en losarticulos 26 y 27 delaConvencidn de
Viena sobre € Derecho de los Tratados, ratificada por la Reptiblica de Chile.!®* No huega
destacar que lajurisprudencia chilena ha reconocido expresamente @ carécter imperativo del
principio pacta sunt servanda. La Corte Suprema de Justicia de Chile, en su fdlo ddl 26 de
octubre de 1995, afirmé que:

“es un principio reconocido universalmente que las Naciones civilizadas no pueden
invocar su Derecho Interno para eudir obligaciones'y compromisos internacionamente
por dichos tratados, 1o que ciertamente de producirse si debilitaria € estado de
derecho.”10°

El Derecho Internacional de los Derechos Humanos no es geno a este principio. Asi o ha
reiterado la Corte Interamericana de Derechos Humanos. En su Opinion consultiva sobre
“Responsabilidad Internacional por Expedicion y Aplicacion de Leyes Violatorias de la
Convencién” la Corte I nteramericana de Derechos Humanos recordd que:

“Seguin € derecho internacional las obligaciones que éste impone deben ser cumplidasde
buena fe y no puede invocarse para su incumplimiento el derecho interno. Estas reglas
pueden ser consideradas como principios generales del derecho y han sido aplicadas, alin

102 Corte Permanente de Justicia I nternacional, Opinidn Consultiva del 4 de febrero de 1932, Traitement des
nationaux polonais et autres persones d origine ou de langue polonaise dans le territoire de Dantzig, Série A/B, n°
44; Opinion Consultivadel 31 de julio de 1930, Question des communautés greco-bulgares, Serien® 17. Corte
Internacional de Justicia, Opinién Consultiva de 26 de abril de 1988, Obligation d’ arbitrage; Sentenciadel 28 de
noviembre de 1958, Application de la Convention de 1909 pour régler la tutelle des mineurs (Pays Bas/Suéde);
Sentencia de del 6 de abril de 1955, Nottebohm (2e. Phase) (Lichtenstein/Guatemala). Laudo arbitral S.A Bunch,
Montijo (Colombia/Estados Unidos de América), 26 dejulio de 1875.

103 Corte Permanente de Justicia Internacional, SentenciaN° 7, de 25 de mayo 1923, Haute Silésie polonaise en
Recueil des arréts et ordonnances, série A, N° 7; y Sentencia N° 13, Usine de Chorzow (Allemange / Pologne), de
13 de septiembre de 1928, en Recueil des arréts et ordonnances, série A, N° 17.

104 Chile firmo la Convencion e 23 de mayo de 1969 y hizo laratificacion 9 de abril de 1981.

105 gentencia de 26 de octubre de 1995, Caso Bérbara Uribe y Edwin vanY urick.
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tratdndose de disposiciones de carécter constitucional, por la Corte Permanente de
Justicia Internacional y la Corte Internacional de Justicia’'%®

Asimismo, la Corte Interamericana de Derechos Humanos ha sefialado que:

“Son muchas las maneras como un Estado puede violar un tratado internacional v,
especificamente, la Convencion. En este ultimo caso, puede hacerlo, por gemplo,
omitiendo dictar las normas a que esta obligado por € articulo 2 [de la Convencién
Americana sobre Derechos Humanos]. También, por supuesto, dictando disposiciones
gue no estén en conformidad con lo que de @ exigen sus obligaciones dentro de la
Convencion. Si esas normas se han adoptado de acuerdo con € ordenamiento juridico
interno o contra &, es indiferente para estos efectos.” 107

Si unaley de un pais viola derechos protegidos por un tratado internacional y/u obligaciones que
dimanandeeste, el Estado compromete su responsabilidad internacional. LaCorte Interamericana
de Derechos Humanos ha reiterado este principio en varias oportunidades, y en particular en su
Opinién Consultiva No. 14:

“La promulgacion de unaley manifiestamente contraria a las obligaciones asumidas por
un Estado a ratificar o adherir alaConvencion congtituye unaviolacion deéstayl...], en
el evento que esa viol acion afecte derechosyy libertades protegidos respecto deindividuos
determinados, genera responsabilidad internacional para € Estado” 18

Tratandose de leyes de amnistia incompatibles con obligaciones internacionaes de los Estados
bao la Convencién Americana sobre Derechos Humanos, la Corte | nteramericana de Derechos
Humanos ha recordado que una ley de amnistia no puede servir de justificacion parano cumplir
el deber de investigar y de conceder acceso alajusticia. La Corte ha expresado:

“Los Estados no pueden, para no dar cumplimiento a sus obligaciones internacionales,
invocar disposiciones existentes en su derecho interno, como 1o es en este caso la Ley
de Amnigtia[...] que ajuicio de esta Corte, obstaculizalainvestigacion y € acceso ala
justicia. Por estas razones, € argumento [...] en € sentido de que le esimposible cumplir

106 Corte Interamericana de Derechos Humanos, Responsabilidad Internacional por Expedicién y Aplicacion de
Leyes Violatorias de la Convencidn (Arts.1 y 2 Convencién Americana Sobre Derechos Humanos), Opinién
Consultiva OC-14/94 del 9 de diciembre de 1994, Serie A No. 14, parr. 35.

197 Corte Interamericana de Derechos Humanos, Opinion Consultiva OC-13/93, del 16 de julio de 1993, “ Ciertas
atribuciones de la Comisién Interamericana de Derechos Humanos (Arts. 41, 42, 44, 46, 47,50y 51 dela
Convencién Americana sobre Derechos Humanos), en Serie A: Fallosy Opiniones, No. 13, parr. 26.

108 Opini6n Consultiva OC-14/94, doc. cit., parrafo 50.
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con ese deber de investigar |os hechos que dieron origen a presente caso debe ser
rechazado.” 1%°

Asi lo hareiterado € Comité de Derechos Humanos, en sus observecionesfinaes a Perd, en
1996. EI Comité de Derechos Humanos a concluir que la ley de amnigia y la ley de
interpretaciondelaley deamnigtiaadoptadas por laadministracion del Presidente Fujimori eran
incompetibles con las obligaciones del Pertibgo € Pacto Internaciona de Derechos civilesy
Poaliticos, subray6 que:

“lalegidacion naciond no puede modificar |as obligaciones internacionaes contraidas
por un Estado Parte en virtud del Pacto.“*°

Igualmente, la Comisién Interamericana de Derechos Humanos ha reiterado este principio a
concluir que & Decreto Ley N° 2191 de amnistia es incompatible con las obligaciones de Chile
bajo la Convencién Americana sobre Derechos Humanos:

“El Estado chileno no puede justificar, desde la perspectivadel Derecho internacional, €
incumplimiento de la Convencion, alegando que la autoamnistia fue decretada por €l
gobierno anterior 0 que la abstencién y omision del Poder Legidativo de derogar dicho
Decreto-Ley, o que los actos del Poder Judicia que confirman su aplicacion[...] yaque
la Convencion de Viena sobre el Derecho delos Tratados establece en su articulo 27 que
un Estado parte no podra invocar |as disposiciones de derecho interno como justificacion
dd incumplimiento de un tratado.” 11!

V .- Lano aplicaciéon de la amnistia por tribunales nacionales

Laresponsabilidad del Estado se ve comprometida desde € momento en que cuaquiera de sus
Organos incurre en unaviolacion de una obligacion internaciona, ya sea por accidn o por omision.
Este esun principio del derecho internaciona consuetudinario®!2, reconocido ampliamente por la
jurisprudencia internacional. Este principio esta reflgado en € Proyecto de articulos sobre
responsabilidad de los Estados, que laComisién de Derecho Internaciona delas Naciones Unidas

19 Caso Loyaza Tamayo, Sentencia de reparaciones, 27 de noviembre de 1998, parrafo 168, citado en Comision
I nteramericanade DerechosHumanos, InformeN° 37/00, Caso 11.481, Monsefior Oscar Arnulfo Romeroy Galdamez
(El Salvador),13 de abril de 2000.

110 Documento de las Naciones Unidas CCPR/C/79/Add.67, parr. 10..

11 Comision Interamericana de Derechos Humanos, Informe N° 34/96, Casos 11.228, 11.229, 11.231y 11282
(Chile), 15 de octubre de 1996, parrafo 84.

112 Roberto Ago, Tercer informe sobre la responsabilidad de los Estados, en Anuario de la Comision de Derecho
Internacional, 1971, Vol. I, lera. Parte, pags. 253-254.
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viene elaborando desde 1955, en cumplimiento del mandato que le confirieralaAsamblea Genera
de las Naciones Unidas para codificar los principios del derecho internaciona que rigen la
responsabilidad de los Estados!*3. El articulo 6 de dicho proyecto reza asi:

“El comportamiento de un 6rgano del Estado se considerard un hecho de ese Estado
segun € derecho internacional, tanto si ese 6rgano pertenece a poder constituyente,
legidativo, gecutivo, judicia u a otro poder, como s sus funciones tienen un caracter
internacional o interno y cualquiera que sea su posicion, superior o subordinada, en la
organizacion del Estado.” 4

El Derecho Internaciona de los Derechos Humanos no es geno a este principio. Asi 1o han
reafirmado la Corte Interamericana de Derechos Humanos!*®, la Corte Europea de Derechos
Humanos!!® y la Comision Europea de Derechos Humanos!t’. La Comision Interamericana de
Derechos Humanos, en una de sus decisiones sobre laincompatibilidad del Decreto Ley N° 2191
de 1978 con la Convencion Americana sobre Derechos Humanos, recordo que:

“S bien internamente los poderes Ejecutivo, Legidativo y Judicia son distintos e
independientes, los tres poderes del Estado conforman un sola unidad indivisible del
Estado de Chile que, en & plano internacional, no admite tratamientos por separado y, por
ello, Chile asume la responsabilidad internaciona por los actos de sus érganos del poder
publico que transgreden los compromisos internacionales derivados de los tratados
internacionales.” 118

En este marco juridico, los tribunales deben cumplir con las obligaciones internacionaes del
Estado, que en & marco de su competencia les incumbe. Estas son, enlo que es materiade este
informe en derecho: administrar justicia de maneraindependiente eimparcia, con laobservancia
de las garantias judiciales; investigar, procesar y sancionar a los autores de violaciones de
derechos humanos; y garantizar € derecho alajusticiay aun recurso efectivo alas victimas de
violaciones de derechos humanos y sus familiares. Una actuacion de un tribunal que contrariara

113 Resolucion 799 (VI11) de la Asamblea General delas Naciones Unidas, de 7 de diciembre de 1953,

114 | nforme de la Comisién de Derecho Internacional sobre lalabor realizada en su 48° periodo de sesiones— 6 de
mayo a 26 dejulio de 1996, Documento de las Naciones Unidas Suplemento N° 10 (A/51/10), pég. 6.

15 y/er entre otros, Corte | nteramericana de Derechos Humanos, Sentencia de 29 dejulio de 1988, caso Velazquez
Rodriguez, en Serie C: Resolucionesy Sentencias, N° 4, parrafo 151.

116 ver por ejemplo, las Sentencias Tomasi contra Francia, de 27 de agosto de 1992; y Fr. Lombardo contra
Italia, de 26 de noviembre de 1992

17 \er por ejemplo, Comisién Europea de Derechos Humanos, Caso Irlanda contra Reino Unido, en Annuaire de
la Convention européenne des droits de I"homme, Val. 11, lera. Parte, pag. 11.

118 Comision Interamericana de Derechos Humanos, Informe N° 36/96, Caso 10.843 (Chile), 15 de octubre de
1996, parrafo 84.
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esta obligacion, yafuese por accion u por omision, seriaunadenegacion dejusticiay unaviolacion
de lasobligacionesinternacionaesdel Estado, comprometiendo asi laresponsabilidadinternacional
de este.

La aplicacion por un tribuna naciona de unaley de amnistia incompatible con las obligaciones
internacionales del Estado y violatoria de derechos humanos internacionalmente amparados,
congtituye unaviolacion de las obligacionesinternacionales del Estado. En € caso delaaplicacion
del Decreto-Ley No. 2191 de 1978, en causas judicides, por tribundes nacionaes, la Comisiéon
I nteramericana de Derechos Humanos ha concluido:

“Que la sentencia de la Corte Suprema de Chile, dictada € 28 de agosto de 1990 y su
confirmatoria de 28 de septiembre del mismo afio, que declara constituciona y de
aplicacion obligatoria por € Poder Judicia € citado "Decreto-Ley" No. 2191, cuando ya
habia entrado en vigor para Chile la Convencion Americana sobre Derechos Humanos,
violalo dispuesto por los articulos 1.1 y 2 de la misma.”11®

“Que las decisiones judiciales de sobreseimiento definitivo dictadas en las causas
criminales abiertas por la detencién y desaparicion de las 70 personas a cuyo nombre se
inici6 € presente caso, no s6lo agravan la situacién de impunidad, sSino que, en definitiva,
violan € derecho alajugticiaque les asiste alos familiares de las victimas, de identificar
a sus autores y de que se establezcan sus responsabilidades y sanciones
correspondientes, y obtener reparacion judicia por parte de éstos.” 1?0

La obligacion internacional del Estado de investigar, procesar y sancionar a los autores de
violaciones a los derechos humanos se redliza a través de la actividad judicid. Asi que los
tribunales estén en d deber de gecutar ta obligacion, de lo contrario comprometen la
responsabilidad del Estado. En este marco juridico, un tribuna no solo debe abstenerse de
aplicar una ley de amnigtia incompatible con las obligaciones internaciondes dd Estado y
violaoria de derechos humanos internaciondmente amparados, sSino que debe asmismo
proceder a investigar, procesar y sancionar a los autores de violaciones a los derechos
humanos. En € caso delostribunades de Chile, €lo no solo dimanadel Derecho Internaciond

119 Comision Interamericana de Derechos Humanos, Informe N° 36/96, Caso 10.843 (Chile), 15 de octubre de
1996, parrafo 106; , Informe N° 34/96, Casos 11.228, 11.229, 11.231 y 11282 (Chile), 15 de octubre de 1996,
parrafo 105; e Informe N° 25/98, Casos 11.505, 11.532, 11.541, 11.546, 11.549, 11.569, 11.572, 11.573, 11.583,
11.585, 11.595, 11.652, 11.657, 11.675y 11.705 (Chile), 7 de abril de 1998, parrafo 102.

120 Comision Interamericana de Derechos Humanos, Informe N° 36/96, Caso 10.843 (Chile), 15 de octubre de
1996, parrafo 107. En ese mismo sentido ver €l Informe N° 34/96, Casos 11.228, 11.229, 11.231y 11282 (Chile),
15 de octubre de 1996, parrafo 106, y € Informe N° 25/98, Casos 11.505, 11.532, 11.541, 11.546, 11.549, 11.569,
11.572,11.573, 11.583, 11.585, 11.595, 11.652, 11.657, 11.675y 11.705 (Chile), 7 de abril de 1998, parrafo 103.
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de los Derechos Humanos sno dd claro precepto congtituciona dd articulo 5 de la
Condtitucion de la Republica de Chile que estipula

“El gercicio de la soberania reconoce como limitacion e respeto a los derechos
esenciales que emanan de la naturaleza humana. Es deber de los 6rganos del Estado
respetar y promover tales derechos, garantizados por esta Constitucion, asi como por los
tratados internacionales ratificados por Chile y que se encuentren vigentes.”

En orden a las anteriores consideraciones, Amnistia Internaciona y laComision Internaciona de
Juristas consideran que un tribuna de justicia de la Republica de Chile no puede aplicar laley de
amnigia N° 2191 de 1978, violatoria de derechos humanos internaciona mente protegidos, sin
violar las obligaciones internacionales del Estado y su propia Congtitucion.

Amnesty International January 2001 Al Index: AMR 22/002/2001



