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Executive Summary

The purpose of this paper is to present issuetetkta statelessness within South Eastern
Europe in a regional context, drawing on the shaistbry of the States that were part of
the former Socialist Federal Republic of Yugoslaf@amer SFRY) and highlighting the
similarities and differences they face today inirth@tional legal and administrative
frameworks with respect to stateless persons amngbpe at risk of statelessness. This
report includes Bosnia and Herzegovina, Croatia, fibrmer Yugoslav Republic of
Macedonia, Montenegro, and Serbia (and Kosovo: $2R)}

Accession to the key international and regionahttes related to statelessness is
important for the protection of stateless persorstae reduction of statelessness. All the
countries covered in this report have succeedatidd 954 Convention relating to the
Status of Stateless Persons. Bosnia and Herzegbasacceded to the 1961 Convention
on the Reduction of Statelessness, while CroatiaSarbia both were in the process of
completing the accessions procedures for this Quiove at the time of completion of
this study. UNHCR strongly encourages all the renng States in the region to accede
to this important Convention, noting that provisomelated to the acquisition of
citizenship and the prevention and reduction desasness found in national citizenship
legislation in Croatia, the former Yugoslav Repabtif Macedonia, Montenegro and
Serbia already generally conform to the provisionihe 1961 Convention.

In addition, Bosnia and Herzegovina, Montenegro duedformer Yugoslav Republic of
Macedonia have ratified the Council of Europe’s A9Huropean Convention on
Nationality and Montenegro has ratified the Coun€iEurope’s 2006 Convention on the
Avoidance of Statelessness in Relation to Statec&ston. UNHCR encourages all
States to accede to these regional Conventiongkhs w

Within South Eastern Europe two key groups of pessoeed to be considered for a
discussion on statelessness. The first is people afe recognized as stateless
accordance with legislation on foreigners in theamal frameworks. While there are no
formalized statelessness determination procedurgkinwthe region, Bosnia and
Herzegovina, Croatia and Serbia and the former ¥lagoRepublic of Macedonia have
all recognized stateless persons through ad hohanesnms. All these States have
incorporated some basic protections for statelessops into national law.

The second group, which is the principle focushig paper mostly focuses on, is people
who are mainly at risk of statelessriesse, in part, to historical factors such as the

! References to the authorities, citizenship andokoslaws shall be understood within the context of
Security Council Resolution 1244 (1999). UNHCR mpes under the SCR 1244 and maintains status
neutrality with respect to the UDI.

ZIn this report, a stateless person is understaodomeone who in line with Article 1(1) of the 1954
Convention relating to the Status of StatelessdPerss not considered as a national by any stateruhe
operation of its law;see alsoUNHCR,Expert Meeting - The Concept of Stateless Persarderu
International Law (Summary Conclusionsjay 2010.

% The term ‘At risk of statelessness’ used in thiper refers to persons who have difficulties primgd
proof that they meet the requirements set by lavabguisition of nationality. This means that tteeg at



dissolution of the former SFRY from 1991-1995, th&99 conflict in Kosovo,
Montenegro’s independence in 2006 and Kosovo'satamihl declaration of independence
in 2008. Roma, Ashkali and Egyptians, who are amtiregg most marginalized and
excluded communities in the region, feature promtilyan this second group. According
to UNHCR'’s 2010 statistics, an estimated 18,122viddals are stateless or at risk of
statelessness in South Eastern Eufope.

Following the dissolution of the SFRY, statelessness largely avoided due to the
principle of continuity of republican citizenshipyhich was incorporated into the
citizenship legislation of all the States of thenfer SFRY. While people did not always
acquire the citizenship of the State in which thaye living, or have the right to acquire
it later, in theory, few were left without the eginship of any State. It must be stressed,
however that there were some individuals who didpussess a republican citizenship,
or lacked the means of proving possession.

Nevertheless, in the aftermath of the dissolutiorSBRY, many people experienced
problems with civil registration and documentatiovhich in some cases left people
without a citizenship while many others faced digant challenges proving that they
were citizens of a particular State.The dissolutbnhe former SFRY and the conflicts
of the 1990’'s including the 1999 conflict in Kosod@splaced many within and across
borders of the former SFRY and wreaked havoc ortithieregistry system. While many

people were able to reconstruct their personalrdscm the intervening years, others, in
particular, the most vulnerable and socially andnemically disadvantaged, were left
without valid personal records and documents.

Many Roma, Ashkali and Egyptians who lack documangstrapped in a cycle where the
lack of documentation among one generation, credistacles in the registration of the
next. In most countries, this lack of documentati@s exacerbated problems with the
registration of children at birth, because parests unable to meet the evidentiary
requirements for registering their children. Whiggiuirements for registration of birth,

such as personal identification documentation, Ilegagistered residence, marriage
certificates, and the fees and associated costtharsame for all parents, they can be
particularly challenging for the Roma, Ashkali aagyptians who live in poverty and on

the margins of society. Despite safeguards in #teomnal framework, there are Roma,

Ashkali and Egyptian children who remain unregistieat birth. They face complicated

and difficult procedures in order to register latelife.

risk of not being considered nationals by the Statech proof may stem from civil registries (notabirth
certificates), witness testimony or national idgntiocuments (indicating that the person was carmsitl a
national at the time of issuance). This situat®different from the concept of a stateless peesoit does
not describe populations that are currently staselbut who turn out to be or could become statalatess
preventative action is taken.

* Bosnia and Herzegovina: 5,000; Croatia: 1,749; tdoegro: 1,300; Serbia (and Kosovo: UNSCR 1244):
8,500; The former Yugoslav Republic of Macedoni&78; see Annex 7 of UNHCR Global Trends 2010,
United Nations High Commissioner for Refugees, 20ittp://www.unhcr.org/statistics.



Part I: Regional Historical Overview & Background

1.1. Introduction

The shared history of the republics of the formerci8list Federal Republic of
Yugoslavia (former SFRY) set the background fos tigigional analysis on statelessness.
The new countries of South Eastern Europe, BosrdaHerzegovina, Croatia, the former
Yugoslav Republic of Macedonia, Montenegro, Se(imeluding Kosovo) have, through
their citizenship legislation, largely preventedatstessness from occurring on their
territory in the aftermath of the dissolution ofetiormer SFRY and emergence of
successor stat8ddowever, there are a few gaps in the legislatreenework of certain
States that still may render some persons stateless

This paper will focus on the issue of statelessiesise region, and provide an overview
of some key commonalities, problems and gaps in rthgonal and administrative
frameworks in five South Eastern European Statéh, nespect to international standards
for the prevention and reduction of statelessneddlae protection of stateless persons. It
will draw upon international legal standards, nadilolegislation, and academic analyses
of the complex and at times overlapping citizengieigimes of the new States of South
Eastern Europ®.

From a regional perspective, during the past twgeers several events have impacted
the issue of statelessness within the region. iFeetivo are the conflicts that marked the
1990s. The tension between the republics of thmdoiSFRY, the breakup of that State,
and the displacement of its citizens from 1991 @951 had a large impact on the

citizenship of persons in the region. This majohegval was followed by the Kosovo

conflict in 1999, the displacement of persons tglmut the region, the introduction of

UNMIK under UN Security Council 1244, as well ag ttlislocation and destruction of

birth registries, causing havoc for many within 8tate Union of Serbia and Montenegro
and the neighboring former Yugoslav Republic of ktiania’

Two further events have altered the landscape titeaship and civil registration.
Montenegro’s independence from the State Union Behbia in 2006 caused a shift in
the legal status of some former citizens of theteStanion Serbia and Montenegro,
including many internally displaced Roma, AshkalidaEgyptians from Kosovo who
become foreigners in Montenegro overnight. Thensd<o’s unilateral declaration of
independence by the Provisional Institutions of-&&lvernment of Kosovo towards the
Republic of Serbia in 2008, and the subsequent pigation of a State-like legal system

® Slovenia, the sixth of the former republics is trdy republic left out of this report as UNHCR eos
issues of statelessness among EU countries sdgarate

® Shaw, J. (2010), ‘The Constitutional Mosaic Acrtiss Boundaries of the European Union: Citizenship
Regimes in the New States of Southeastern EUGPESEE Working paper2010/07, School of Law,
University of Edinburgh, p. 6.

"In 1999, the State Union of Serbia and Montenegisted as the successor State to the Federal Repub
of Yugoslavia (FRY) and the SFRY before it.



including a law on citizenship and new laws on Icreigistration, added an additional
aspect of complexity to registration and issues of citizenship and documentation for
many persons in Kosovo, and for those who origifeden Kosovo, both within and
outside of the Republic of Serbia.

1.2 Citizenship in the former Socialist Federal Repblic of Yugoslavia

The SFRY citizenship system consisted of two levethe federal and republican level;
one was a SFRY citizen and was also a citizen efafithe member-republiésThis was
affirmed in Article 249 of the 1974 SFRY Constiani'® People were simultaneously
citizens of both a republic and the SFRYThe important citizenship for purposes of
State identity and for accessing state rights Wwaddderal SFRY citizenship; republican
citizenship was important for a few specific issuasluding the right to vote. Due to the
primacy of federal citizenship, relatively few pémphanged their republican citizenship
when moving from one republic to another, despgitefact that it was a relatively easy
administrative process.

1.3 The disintegration of the former SFRY: nationaity, state succession and the risk
of statelessness 1991-1995

While there was no succession treaty regulatingessof citizenship following the
disintegration of the former SFRY, avoidance oted&ssness was a key concern of the
parties to the Peace Agreements (Bosnia-Herzego@rtatia and the Federal Republic
of Yugoslavia). The avoidance of statelessnessps@asioted in the “The Principles on
Citizenship Legislation Concerning the Partiestte Peace Agreements in Bosnia and
Herzegovina,” The Principley adopted by the expert meeting on citizenshipslagon,

8 In Kosovo, UNSC Resolution 1244 remains in eff@ttis situation precludes Kosovo from becoming a
UN member and a state party to UN tredtieBNMIK was mandated by the UN Security Council to
develop nationality legislation applicable to Kosd®CR 1244) and has done so. Following the irtgbili

of the EU-US-Russia Troika to reach a status agee¢im December 2007, the Unilateral declaration of
independence by the Provisional Institutions of-&&lvernment of Kosovo of 17 February 2008 and the
adoption of the Kosovo Constitution on 9 April 2088 UN Secretary-General acknowledged that “a new
reality” had been created in Kosovo and arguedrbdfte Security Council for the reconfiguratiortiod
international civil presence in the Territory. Atdependence’, Kosovo accepted the Ahtisaari piduch
provided for internationally sponsored mechanismduding an International Civilian Office and th&)

Rule of Law Mission (EULEX). Population registriemmain contentious issues. Zeri, KohaDitore, Lajm -
28/03/11; KTV, TV21, RTK - 27/03/11

® UNHCR, Regional Bureau for Europe (1997), ‘Citigbip and Prevention of Statelessness Linked to the
Disintegration of the Socialist Federal Republi¢voigyoslavia’, European Series 3(1): June 1997.

19 SFRY Constitution, Official Gazette of the Soaalrederal Republic of Yugoslavia, No. 9/74.

11 Stiks, 1. (2010), ‘A Laboratory of Citizenship: iBlng Conceptions of Citizenship in Yugoslavia atsl
Successor States’, CITSEE working paper, Februaig2

2 The term ‘nationality’ is understood to have diéiet meanings within the States of the former SFRY.
The most common translation of ‘nationality’ intonse of the languages in the region results inra teat

is more equivalent to ‘ethnicity’ than it is toti@enship.’ In this paper, wherever used, the teationality
should be understood as synonymous to citizenship.



at the request of a decision of the Council of [pate Committee of Ministers in 1998.
The document included ‘Fundamental Principles’ tamd'Specific Principles and Rules’
that worked towards the avoidance of statelessnee citizenship regimes of the new
countries. The Principles included a vast arraysafieguards, not all of which were
adhered to, such as the right to return to andéomain in the country of habitual
residence with full economic and social rights.

However, as recommended Trhe Principles Successor States used the principle of
continuity of internal (republican) citizenship the creation of their new internal
citizenship laws?As a result, republican citizenship took on a suddew importance, as

it became the basis for the emerging States toddaoge-scale statelessness within the
region. When the SFRY Successor States chose b tionality based upon the list of
names in their republican nationality registerg, tésult had both positive and negative
aspects. The positive side was that in principtaiefessness was prevented, as all
persons were presumed to be registered in oneeagkfiublican nationality registers. The
negative aspect of this approach, with seriousrogissions for thousands of people, was
that those who were not registered in the SucceStde in which they had permanent
residence were made foreigners in that state oyerniwo of the states, Slovenia and
the Federal Republic of Yugoslavia, thus offeredlitated access to nationality during a
transitional period to former SFRY citizens who e/@ermanently residing in the state.
In the former Yugoslav Republic of Macedonia, théizEnship Law also included a
transitional provision for former SFRY citizens. Wever, UNHCR noted that the
conditions for acquisition of citizenship undergbegrovisions were “quasi-identical” to
the provisions for acquisition of citizenship thgbuordinary naturalization. In other
words, they did not really facilitate access tazemship for former SFRY citizens. In
Croatia, acquisition of citizenship was not faelléd and permanently resident former
SFRY citizens could only acquire citizenship througgular naturalization procedures.

In addition to the continuity of republican citizmp, following the breakup of SFRY
most of the Successor States of Yugoslavia provptedleged access to the dominant
ethnic group'® This policy gave an advantage to some citizens otfeers — in a way that
had a discriminatory impact on many. Vulnerable araitginalized minority groups were
particularly affected. In some cases they riskecbbeng stateless due, in part, to not
being able to prove their former republican natibpar to apply for citizenship because

13 Council of Europe, Strasbourg, 16 January 199fndibles on Citizenship Legislation Concerning the
Parties to the Peace Agreements on Bosnia and ¢terire’, the Council of Europe in co-operation with
UNHCR.

4 The 1992 Citizenship Act of Bosnia and Herzegovima based on the principle of legal continuity but
was amended in 1993 to grant citizenship autonibtitaall citizens of the former SFRY who residied

the Republic on 6 April 1992; see UNHCR, Regionatdau for Europe (1997), ‘Citizenship and
Prevention of Statelessness Linked to the Disiatigan of the Socialist Federal Republic of Yugo&gv
European Series 3(1): June 1997.

15 UNHCR, Regional Bureau for Europe (1997), ‘Citigkip and Prevention of Statelessness Linked to the
Disintegration of the Socialist Federal Republicvoigoslavia’, European Series 3(1): June 1997.

16 Gtiks, 1. (2010), ‘A Laboratory of Citizenship: Stiifg Conceptions of Citizenship in Yugoslavia atsd |
Successor StatesTITSEE working papeiFebruary 2010.



they had left their specific republic during thervead due to destroyed registries in the
territories affected by the war, in particular viitlBosnia and Herzegovina and Croatia.

1.4 Loss of birth registration and personal documetation in the region due to the
1999 Kosovo conflict

The 1999 Kosovo conflict led to a new wave of losslestruction of personal documents
and civil registries (including birth registries) the sub-region, placing many of the most
socially and economically vulnerable persons & af statelessness. Not only did the
dislocated and destroyed registry books greatharhphe ability of Serbian citizens from
Kosovo to prove their citizenship, the resultingpiacement aggravated the already
vulnerable situation of some of the most disadwgedasectors of the population, such as
the Roma. Some of these populations already lagkedf of civil registration and
necessary documentation that would enable thenmjtay dully all their civil, political,
social and economic rights and to provide prodfitzenship.

1.5 Montenegro’s independence and Kosovo's unilatek declaration of
independence by the Provisional Institutions of SelGovernment of Kosovo

During a period of less than twenty years, Monteoelgas experienced two state
disintegrations and four changes in the organinatid the state. Following the
dissolution of the Socialist Federal Republic ofggslavia (SFRY), the Federal Republic
of Yugoslavia (FRY) was established on 27 April 29%rmed by the two former
Yugoslav republics — Serbia and Montenegro, proglag continuity with the SFRY and
its legal system. On 4 February 2003, FRY was abdished as the State Union of Serbia
and Montenegro because of political discrepancetsiden the leading parties in both
republics and demands of Montenegro for the readrgdion of the State. The State
Union of Serbia and Montenegro existed until 3 J88@6, when Montenegro declared
independence, following a referendum on 21 May 20@éntenegro’s 2006 readmission
agreement with the European Union includes a pia@visequiring readmission of former
SFRY citizens who were born on Montenegrin teryit@mr who had permanent residence
in Montenegro on the date of the establishmenhefRederal Republic of Yugoslavia in
1992, and who have not acquired any other citizpn8ome of these persons may not
be able to clarify their citizenship upon returrdabtain the new documents necessary to
live in Montenegro or another State.

Kosovo unilaterally declared independence in Felyrag@08, however the international
legal regime for Kosovo established under Secutibuncil Resolution 1244 (1999)
remains in force today.Following the unilateral declaration of indepencnKosovo

authorities promulgated citizenship legislation drade recently updated Kosovo’s civil

" Despite the fact that UN SCR 1244 remains in plé#toe UN Secretary General, in his June 2008 report
to the UN Security Council acknowledged that thelatation of independence and the entry into fafce
the constitution had created a new reality in Kas@and argued for a reconfiguration of the intdoret|

civil presence in Kosovo.



registry system. As Croatia, the former Yugoslavpitdic of Macedonia and
Montenegro have recognized Kosovo; the doors aren dipr bilateral discussions
regarding issues of mutual concern, such as theeeghip and civil registration of
displaced populations from Kosovo in these cousitrie

Part II: Implementation of International Law in Nat ional Legal Frameworks within
the Region

2.1 The Legal Framework for the Protection of Statkess Persons

2.1.1 International Framework protecting Stateles$’ersons

Stateless persons are granted specific proteciiathdr 1954 Convention relating to the
Status of Stateless Persons (“1954 Conventiong. fohmer SFRY acceded to the 1954
Convention on 9 April 1959; following the dissoluti of the former Yugoslavia, all the
successor States have in turn succeeded to thee@wmv, without reservation. The
countries of the former SFRY have to a certain mxkt®nored their commitment to the
1954 Convention in their national legal framewofks example by incorporating a
definition of a stateless person, including prawisi for the issuance of travel documents
for or by granting residence to stateless persons.

The 1954 Convention is based on a core principbestateless person should be treated
worse than any foreigner who possesses a natipraaid it aims to ensure the widest
possible enjoyment of their human rights. It pr@gdh definition of a stateless person as
“a person who is not considered as a national lyyState under the operation of its law,”
and sets out a common minimum standard of treatraadt protection for stateless
persons within a Stafé.

While proper identification is critical in ensuririgat the protection offered by the 1954
Convention is accessible to those who need it,Gbavention does not prescribe a
particular procedure for the determination of wieetbomeone is a stateless person at the
national level. However, States should have a mmsha for fair and efficient
determination of statelessness in line with inttomal standards, including procedural
safeguards and the possibility for appeal or review

8 with regard to certain rights, the 1954 Convenstipulates that stateless persons must be tréilaeed
nationals of the State. The Convention also pursuesuanced approach depending on the level of
attachment of a stateless person to the State. §oarantees apply to all stateless people whilerstare
reserved to stateless persons lawfully preserawvafiully staying in the territory.

9 For details, see UN High Commissioner for RefugEepert Meeting - Statelessness Determination
Procedures and the Status of Stateless Persons{8uynConclusions)December 2010, available at:
http://www.unhcr.org/refworld/docid/4d9022762.htfatcessed 23 August 2011] and UN High
Commissioner for RefugeeSuidelines on Statelessness No. 2: Procedures éberihining whether an
Individual is a Stateless Persdh April 2012, HCR/GS/12/02, available at:
http://www.unhcr.org/refworld/docid/4f7dafb52.html.
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2.1.2 National Framework for Protection of Stateles Persons in South Eastern
Europe

Statelessness affects two broad categories of pessithin South Eastern Europe: first,
those who are recognized as stateless personseandds those who have not gone
through formal procedures to determine them aglstg persons or as nationals of the
country they reside in or other countries they hbnmks with, but who face serious
challenges proving their nationality due to docutagon problems. While recognizing
that some of these individuals may be found to tsekess once procedures for
confirming nationality have been exhausted, thewsividuals will for the sake of
simplicity all be referred to below as ‘persons véme at risk of statelessness’.

The first category is comprised of people who hiaeen formally recognized as stateless
by a State. Within the region, statelessness iergdg determined incidentally through
procedures, the main purpose of which is not necig4o recognize and grant a legal
status to stateless persons. Bosnia and Herzego@Qirmatia, Serbia and the former
Yugoslav Republic of Macedonia have all recognigéateless persons living on their
territory. These people are entitled to the pravecbffered by the 1954 Convention as
implemented in national legislation. There areedémsts persons recognised by the state in
Serbia. They arrived from Albania in the 1980s anel mostly of Serb or Montenegrin
origin. One person so far has been recognizedaasleds in Bosnia and Herzegovina.
Since he had a link with the country previously,vs subsequently naturalized. One
person was recognized as stateless in the formgosfav Republic of Macedonia and
subsequently naturalized.

According to information from the Macedonian (thermher Yugoslav Republic of
Macedonia) Ministry of Interior, Section for Alieasd Readmission, 116 individuals are
"considered" as stateless although no decisiomitodffect has been issued to any of
them. Although the Law on Aliens provides for grafitresidence permit for "stateless
persons” under Article 80 which generally refers"tmmanitarian grounds"”, these
persons have been issued Alien Residence Permitstham grounds contained in the
Law. However, because their nationality is recordedstateless” in the registry records
for aliens managed by the MOI-Section for Aliensl @&eadmission, they are waived
from requirements such as provision of a valid pag#ravel document from the country
of origin, etc. and benefit from facilitated acceassregulated legal residence in the
country.

All countries in the region moreover stipulate thtdteless persons have the right to be
issued travel documents, despite the lack of formetdtelessness determination
procedures or even, in some cases, a definitictatéless persons in national legislation.

In addition, there is a second, more broadly ctutstil group of people who are at risk of
statelessness. These individuals have not beemueésl to be stateless and do not as
such enjoy the benefits of the 1954 Conventiorha dountries where they reside. At a
minimum, however, they are entitled to the basiman rights standards which apply to
all persons on the territory of a State. Theseqrersire generally from economically and
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socially marginalized groups living in the formeFFSY. As a result of conflict and

displacement and reasons related to, or exacerliatethe laws and administrative
procedures governing citizenship in the new StatesSouth Eastern Europe, these
persons are at a heightened risk of statelesshbissgroup of persons will be discussed
more in 2.2 and in Part Il of this study.

Bosnia and Herzegovina

In Bosnia and Herzegovina, a definition of a sedelperson is found in Article 5(b) of
the Law on the Movement and Stay of Aliens and Asyl(“"LMSAA”). “A stateless
person refers to any person who is neither a ataeBosnia and Herzegovina nor a
citizen of any other state under the operationt®fidw.” While there are no specific
procedures to establish statelessness, the Govetrnimas recognized one person as
stateless who has since naturaliz8dnder Article 54(c) of the LMSAA, a stateless
person may lodge an application for a temporarydeese permit on humanitarian
grounds, with the Ministry of State’s Service foor€igner Affairs. The Service for
Foreigner Affairs should decide on a request arahtgtemporary residence within 30
days. If the request is refused, a person may l@igappeal to the Ministry of State
within 15 days from the day for receipt of decisféiStateless persons also have the right
to be issued a travel documént.

Croatia

While there is no definition of statelessness itiomal law, Article 2 of the Foreigners
Act defines a foreigner as anyone who is not a maitizen® Therefore, while not
explicit, this would implicitly include statelesegsons. In Croatia, 17 individuals whose
status was determined through an ad hoc procedawre heen registered as stateless
persons with the Ministry of the Interior and 60rquns are registered as being of
‘unknown citizenship’. In addition, there are 172rgpns who are former habitual
residents of Croatia and who UNHCR has identifiscbaing at risk of statelessné3s.
These former habitual residents are members obmatiminorities. Under Article 11 of
the Foreigner's Act, the Ministry of the Interios responsible for issuing residence
permits and travel documents to stateless persons.

According to the Mol, there is no formal nationabgedure for the determination of
statelessness in Croatia. It is determined on @ locg€ase basis. For each individual case,
the Mol takes into account all relevant facts antgr alia, requests a document from the
country of origin to verify that the foreigner iotlisted in the national registry of
citizenship. There is no specific deadline foresédghe government concerned fails to

20| aw on Movement and Stay of Aliens, Official Gaeaif Bosnia and Herzegovina, No.36/08

2L UNHCR Representation in Bosnia and Herzegoviittarnal report January 2011.

“prticle 53, Law on Movement and Stay of Aliens, iGitil Gazette of Bosnia and Herzegovina, No.36/08,
and Article 28 and 58 of the Rulebook on Entry &taly of Aliens.

BArticle46 (1), Law on Movement and Stay of Alie@ficial Gazette of Bosnia and Herzegovina,
No.36/08.

% Foreigners Act, Official Gazette of the RepublicCroatia, No. 109/03.

% UNHCR Representation in Croatiaternal report January 2011.
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reply, but there are deadlines foreseen in the @GéAeministrative Procedures Act of
30 or 60 days from completing the file. In practitd@s can be extended. The Croatian
authorities rely on a formal reply from the goveemh of a State with which
person/applicant has a link. The Mol officials &aeiliar with the previous and current
legislation in the successor states to SFRY. Ire adsdoubt, the Mol will check the
citizenship status with governments of those caeesitwith which the applicant for
Croatian citizenship has links. The burden of primoft first place on the applicant;
however, as per legislation, the burden of prodl$® on the government if the relevant
information is officially and easily available toet competent Croatian authority.

Statelessness is determined through the admiivgrarocedure under the Croatian
Citizenship Act, although there are no specific visions for the verification of
citizenship. The person can be also identified tatekess through the national asylum
procedure in accordance with the Asylum Act praisi covering both refugee status
and subsidiary protection. The government repontsaio estimated total population of
194 persons including 32 stateless persons, angeffns of unknown citizenship. A
further 117 persons, members of national minorigé@sl non-Croatian citizens who
returned are identified as being at risk of statatess. Improved protection is needed for
persons at risk of statelessness and those de@areidunknown citizenship’.

The former Yugoslav Republic of Macedonia

In the former Yugoslav Republic of Macedonia, ttelon Aliens contains a definition
for a stateless person which is in line with th84.€onvention definition. Article 2(2) of
the Law provides that “A foreigner is also a stagsl person that is a person who is not
considered as a citizen by any State under theatiperof its law.?® There are no
formalized procedures for determining statelessiassone person has been recognized
as stateless in the course of processing an appticir naturalizatio! Under Article

80 of the Law on Aliens, Stateless persons canskaed temporary residence on
humanitarian grounds, and under Article 123, they loe issued travel documents by the
Ministry of the Interior.

Montenegro

Statelessness is not defined in Montenegro’s nalidegislation; however stateless
persons are referred to in the definition of aéigner in Article 6(6) of the Law on
Foreigners, which states that “a foreigner is aeit of another State arperson without
citizenship (emphasis added)?® There is no procedure for determination of
statelessness, and Montenegro does not count asgngeas stateleésUnder Article 80

% | aw on Foreigners, Official Gazette of the Repuibli Macedonia, No. 35/06.

2 UNHCR Representation in the former Yugoslav Rejoutl Macedoniajnternal report January 2011.
However, the authorities have admitted and areideriag an application for determining statelessrias
2010 in a procedure governed by the Law on Geretalinistrative Procedure.

28| aw on Foreigners, Official Gazette of Montenedyo, 82/08.

% UNHCR Representation in Montenegimternal report January 2011.
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of the Law on Foreigners, however, persons witlatigenship have the right to travel
documents, issued by the Ministry of Internal Afai

Serbia

In Serbia®® the Law on Aliens does not define who is a statelperson, but rather
incorporates the 1954 Convention directly by statm Article 2 that “Stateless persons
shall be the subject of the provisions of the Cotie& Relating to the Status of Stateless
Persons, if this is more favourable to thethThere are no formalized statelessness
determination procedures, and the Ministry of therdior has recognized 155 persons as
stateless through aad hocprocedure. Out of these, 146 have been grantedgpent
residence and 9 have been granted temporary resitféider Article 60, they have
access to travel documents.

In Kosovo (SCR1244), the definition of a statelpssson, in accordance with the 1954
Convention is included in the Civil Status Law (epged in June 2011). The 2008
Citizenship Law has been amended and includesdfieitibn of stateless persons and a
specific article will address stateless persons.

2.2 The Legal Framework for the Prevention and Redction of Statelessness:
Implementation of International Law and in National and Administrative Practices

Despite the fact that the national legislation tfStates covered in this report is in
general conformity with its provisions, Bosnia didérzegovina is the first State covered
by this report that has acceded to the 1961 Coioreon the Reduction of Statelessness
(“1961 Convention”}’In May 2011, Croatia adopted the Law on Endorsimg 1961
Convention and has thus completed the domesticedtoe for accession and the
procedure for accession has also been initiat&eibia®* In addition, all countries in the
region are member States of the Council of Eurobiehlwhas two regional Conventions
that support the prevention and reduction of stagrless and in some aspects provide
further safeguards. These are the 1997 Europearve@bon on Nationality of the
Council of Europe and its 2006 Convention on theidance of Statelessness in Relation
to State Succession. Montenegro is the only Sthtehahas ratified the 2006 Convention
on the Avoidance of Statelessness in Relation @teSSuccessiof® Bosnia and

%0 Kosovo (SCR1244) developed a Law on Foreigners2@08 after its unilateral declaration of
independence. This law is currently in the proaddseing amended. As the UN maintains neutralithwi
respect to the status of Kosovo, the law will netinalyzed here.

31 |Law on Foreigners, Official Gazette of the Repuibli Serbia, No. 97/08.

32 UNHCR Representation in Serbiaternal report January 2011.

% Bosnia and Herzegovina acceded to the 1961 Coiovent 13 January 1996.

34 0On 27 May 2011, the Croatian Parliament adopted_#w on Endorsing the 1961 Convention. The Law
entered into force on 18 June; by doing so, thee@Buowent of Croatia has completed the domestic
legislative procedure required for accession tolith@l Convention. In Serbia, the Government adoated
draft Law on Accession to the 1961 Convention o\Li§ust. Following finalization of this report, Grida
acceded on 22 September 2011, and Serbia accedeberember 2011.

% Montenegro ratified this Convention on 2 March @01
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Herzegovina, the former Yugoslav Republic of Masedand Montenegro have signed
and ratified the 1997 European Convention on Natignof the Council of Europ®,
However, as member States of the Council of Euraple;ountries are called upon to
implement the Recommendation of the Committee afidtiers to Member States on the
Avoidance and Reduction of Statelessness and tberRaendation of the Committee of
Ministers to Member States on the Nationality ofl@en>’

The 1961 Convention on the Reduction of Statelessrafers carefully detailed
safeguards against statelessness by setting ratethd conferral and withdrawal of
nationality aimed at preventing persons from bdefgstateless. The Convention opens
with safeguards to avoid statelessness among ehilho would otherwise be stateless
at birth in Articles 1 and 4. These measures feapwominently in the Convention, and
are arguably among the most important of its piowis reinforcing a wide range of
human rights instruments including the Conventiontioe Rights of the Child and the
International Covenant on Civil and Political Rigfft The 1961 Convention, in Articles
5 through 9, also requires that appropriate measame taken to avoid statelessness due
to loss, renunciation or deprivation of nationaliyrticle 10 addresses the specific
context of State succession and asks States todmgrovisions to ensure the prevention
of statelessness in any treaty dealing with thestea of territory and to use their best
endeavours to secure that any such treaty madean@tate which is not a party to this
Convention includes such provisions. In additioarggraph 2 of article 10 states that in
the absence of such provisions a Contracting $tanéich the territory is transferred or
which otherwise acquires territory shall conferntegionality on such persons as would
otherwise become stateless as a result of theféramsacquisition.

% Bosnia and Herzegovina ratified the conventionFebruary 2008, without reservation. Montenegro
ratified with a reservation to Article 16 on dudizenship in 2010. Initially, in 2002, the form¥ugoslav
Republic of Macedonia entered a reservation to €ndp, Article 6, item 3 of the Convention, stagi that
“the Republic of Macedonia retains the right toefsge among the requirements for acquisition of
citizenship by naturalization a period of unintged lawful residence in the territory of Macedoafaat
least fifteen years until the submission of theligation for admission into citizenship”. Howevehe
reservation was withdrawn following the adoptiontleé 2004 Law Changing and Amending the Law on
Citizenship [Official Gazette of Republic of Macetda No. 08/04]. The country ratified the Convention
June 2003.

37 Council of Europe: Committee of Ministe®ecommendation R (1999) 18 of the Committee ofMirsi

to Member States on the Avoidance and ReductiorStafelessnessl5 September 1999, (1999)
18, available at: http://www.unhcr.org/refworld/iy8ae6b3964.html and Council of Europe: Committee
of Ministers,Recommendation CM/Rec(2009)13 of the Committeeirabtiets to Member States on the
nationality of children 9 December 2009, CM/Rec(2009)13, available at:
http://www.unhcr.org/refworld/docid/4b83a76d2.html.

38 According to Article 7(1) of the CRC, a child shiak registered immediately after birth and shalvén
the right from birth to a name and the right to g a nationality. In Article 7(2) there is a dite
reference to the prevention of statelessness asrstodd in the 1961 Convention. States that argy par
the CRC “shall ensure the implementation of théglets in accordance with their national laws angirth
obligations under the relevant international instemts in this field, in particular where the childuld
otherwise be stateless.” Article 24(3) of the ICCRIRo establishes that, “Every child has the right
acquire a nationality.” See alsp Human Rights Committee, General Comment No. 19891
HRI/GEN/1/Rev.8, para. 8.
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2.2.1 Citizenship policies following state successi

As detailed in the beginning of this report, thesassor States to the SFRY generally
applied the rule of continuity of republican citighip in their new citizenship laws. It
was the principle followed in Croatia, the formengoslav Republic of Macedonia, and
the Federal Republic of Yugoslavia during the 19%ssnia and Herzegovina initially
applied the principle of continuity of republicanizenship but amended the law in 1993
to broaden it to all former SFRY citizens who wegsident in the territory of Bosnia and
Herzegovina as of 6 April 1992. When Montenegraasaiged from Serbia in 2006, it also
applied the principle of continuity of republicaizenship.

Given the very close linking of ethnic and politiedentity in the emerging States of
South Eastern Europe, provisions for naturalizatéten directly or indirectly favored
certain ethnicities or “nationalities” over othéf8s an example, the Citizenship Laws
adopted by each State usually offered emigrantnigeig to the dominant ethnic group
of the State access to facilitated naturalizatitfhe ‘internal’ Yugoslav migrants,
residing in a republic whose citizenship they did possess and to whose ethnic majority
they did not belong, were the first to suffer thengequences of the new citizenship
regimes.*°

While many persons managed to arrange their papknivo the intervening years,
marginalized communities, especially Roma, Ashleald Egyptians, and those who
lacked documentation before displacement, ofteedaubstacles. Sometimes the most
marginalized had difficulty meeting the variousuggments for confirming or acquiring
citizenship. Other times they did not realize ttrety had become ‘foreigners’ and that
action was needed to regularize their status whkieeg resided. In many cases they
missed a window of opportunity for acquiring citizhip through facilitated procedures,
which applied during a transitional period. Subsely, acquisition of citizenship has
become more complicated and for some even impestiblue to the issues related to
State succession, those unable to obtain citizpnshiany State they had a link with
became stateless. As will be described further vinelmany others face problems
confirming that they are nationals of a particutate, due to lack of documentation.

Bosnia and Herzegovina

In Bosnia and Herzegovina, the international comitguensured that an ethnically
balanced approach to citizenship would be takemantount following the dissolution of
the SFRY. Annex IV of the Dayton Peace Accord a@éat carefully calibrated political
structure by using the constitutional frameworlestablish the key feature of citizenship

% Ragazzi, F. & 1.Stiks (2010), ‘Country Report: Croatia’, EUDO Citizghip Observatory, November
2009 (revised April 2010), Robert Schuman Centredfidvanced Studies, European University Institute.
*0Ragazzi, F. & I. Stiks (2010), ‘Country Report:0@tia’, EUDO Citizenship Observatory, November
2009 (revised April 2010), Robert Schuman CentreAitvanced Studies, European University Institpte,
8.

“1 See e.g. the case of “Leila” on the impact oft&wissolution, UNHCR, Social Inclusion of Roma
Ashkali and Egyptians in South-Eastern Europe: Reife Stories, p 10-12, available at
http://www.unhcr.org/4b75652e9.pdf
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legislation: a dual system with citizenship at #hity and national level. This design
institutionalized a balance among the three mdmmieities and two entities of Bosnia
and Herzegovin&

Bosnia and Herzegovina’s 1999 Citizenship Law, el as the entities’ laws provide for
safeguards to prevent statelessness, as a resutheofdissolution of the former
Yugoslavia®® Article 37 provides that all persons who werezeitis of the Republic of
Bosnia and Herzegovina prior to the Constitutio®acember 1995 and those who were
citizens up until 6 April 1992 (which is the cruc@ate, marking the beginning of the
war) are Bosnian citizens. Also, all persons wtastst to live habitually in Bosnia and
Herzegovina between 6 April 1992 and the entry iiotwe of the Citizenship Law (1
January 1998), and who lived there uninterruptédtya minimum of two years after
January 1998, were able to apply for naturalization

There are a significant number of Roma who live8asnia and Herzegovina before the
war, and would normally qualify to be immediatebcognized as citizens according to
Article 37, but who cannot prove their citizenshipe to the fact that their births were
never properly registered. There were also a latgeber of former SFRY citizens, who
arrived in Bosnia and Herzegovina after the wanrtestia and who in theory could qualify
for facilitated naturalization, provided that thegn prove that they have had the required
registered permanent residence. However, like tiadRwho came before the war, many
have never been properly registered and facilitataturalization remains only a
theoretical option for therfi: These two groups remain of particular concern are
stateless or at risk of becoming stateless, umy tare able to regularize their birth and
civil registration in their places of origin.

Croatia
The Croatian Citizenship Act of 1991 was basedwmrhajor principles: legal continuity

with citizenship of the Socialist Republic of Craaand facilitated access to citizenship
for persons of Croatian ethnicityPeople who were living in Croatia on 8 October,99

2 Sarajlt, E. (2010), ‘Country Report: Bosnia and HerzegayiftUDO Citizenship Observatory, June
2010, Robert Schuman Centre for Advanced Studigsydean University Institute.

43 Law on Citizenship of Bosnia and Herzegovina, GdfiGGazette of Bosnia and Herzegovina, No. 13/99
(as amended by Law of 18 September 2009)

“4The Law on Movement and Stay of Aliens and Asykgts strict requirements for registering permanent
stay of aliens in Bosnia and Herzegovina. Alieng/ pparmanently reside in Bosnia and Herzegovina if
they have: 1) official temporary residence in Basand Herzegovina, which has been registered leaat

five years, 2) sufficient income, 3) adequate acomaiation; and 4) a health insurance. Undocumented
persons, including a large number of Roma from Kosweho live in extreme poverty, cannot meet the
above criteria. The financial requirements to regidor (permanent) residence present a burden, in
particular for Roma. In addition, an alien who des in Bosnia and Herzegovina on the ground of
temporary protection, for humanitarian reasonsowrthe ground of international protection (asylum)
cannot get permanent residence in Bosnia and Hevirey

> Law on Citizenship, Official Gazette of the Repahbf Croatia, No. 53/91 (last amended 1993). Al
persons who held the citizenship of the Socialispiblic of Croatia were considered to be citizehs o
Croatia on 8 October 1991, the date Croatia pnoaédiindependence. Ethnic Croats who were registered
residents in Croatia but who did not possess Ganatpublican citizenship were able to acquire Taoa
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but were registered as citizens elsewhere in thedbo SFRY, were granted the status of
former habitual residentaind were eligible to apply for Croatian citizemshihrough
ordinary naturalization procedures. However, thegde were habitually resident in
Croatia and who fled during the armed conflict weot in a position to apply as they
could not meet the requirement of continuous resideon the territory. This primarily
impacted Serbs and other ethnic minorities froma@ao

In Croatia, many persons were born in other repahtif the former SFRY and were
living on the territory of Croatia at the time db iindependence but did not possess
Croatian republican citizenship. Because no fatéd procedures applied for habitual
residents who wanted to acquire Croatian citizgnsimany of these individuals — the
majority of whom are Roma —were not able to regutheir status. Many of them have
birth registration records — but are required aadnot travel to their country of origin
(e.g. the former Yugoslav Republic of Macedoni&osovo) because they cannot afford
either the travel or administrative fees to proctire documents. Moreover, many of
them do not have any identification document witlpreotograph of the holder, and
therefore cannot leave the country to travel todlaee they were born to obtain a copy
of their birth certificate.

UNHCR, through consultations with government ingiitns and civil society, estimates
there are approximately 500 Roma who should be @bhelfill the requirements for
acquiring Croatian citizenship under the currenturadization provisions in the
legislation. A key problem preventing Roma from @idgg citizenship by naturalization
however is the fact that if they do not have regiet residence, they cannot meet the
requirement of uninterrupted resideri€y.

The former Yugoslav Republic of Macedonia

The Law on Citizenship of the former Yugoslav Rdmubf Macedonia as enacted in
November 1992 and provided that the citizens whesessed republican citizenship of
the Socialist Republic of Macedonia (SRM) and titieenship of SFRY became citizens
of the new state ex lege. The 1992 Law on Citizgn$lad a transitional provision
allowing for facilitated naturalization of all thesoriginating from other republics of
former SFRY who were legally domiciled in SRM arakpessed a SRM ID ca¢dSuch
applicants had to show inter alia that they hadsteged permanent residence in the
country at the time of independence, as well aslaegource of means of subsistence
and at least 15 years of uninterrupted lawful r@soe in the country. This transitional
provision was open for applications until 11 Novemh993. The requirement of fifteen

citizenship by declaration, i.e. by submitting aitten statement to the police that they considered
themselves Croatian citizens.

“% Criteria for naturalization: A foreigner who wgsanted five years of uninterrupted residence iaGa
can apply for Croatian citizenship if s/he fulfillse following criteria: s/he is of full age andshkegal
capacity; s/he is familiar with the Croatian langeiaand Latin script; s/he has renounced her/higentir
citizenship and that s/he respects the legal oofldhe Republic of Croatia. However, in practicee t
Ministry of Interior does not reject applicationsedto lack of knowledge of the Croatian languagé an
Latin script for persons above 60 years of agevemal are not employed.

“" Article 26, Law on Citizenship of the RepublicM&cedonia.
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years of uninterrupted residence in the former Repwas criticized for targeting ethnic
minorities, and was later modified by a two-yeangitional provision in 20048 There
were many who failed to regulate their citizensbiptus due to the high threshold
initially set by the Citizenship Law for personsgimating from elsewhere in the SFRY.
Often people were unaware of the fact that theyewest considered nationals of the
newly independent State in which they were residamgl that there was a need for them
to take steps to acquire citizenship.

Long-term habitual residents may under the curmgtizenship legislation acquire

Macedonian citizenship through ordinary naturaitsgtmost often either on basis of a
marriage to Macedonian national, or after eightrydegal and continuous residence in
the country. In both cases they are required tayme inter alia a certificate of non-

conviction and a certificate that there is no cnatiprocedure pending against them in
the country of origin. Long-term habitual residenthio were born in the former

Yugoslav Republic of Macedonia and who have newgistered residence in the
country considered to be their country of originynb@ unable to obtain such certificates
when the authorities of the country of origin dd s3ue certificates on criminal records
for individuals who were born abroad and who haseen registered domicile/residence
in that country of origin. It is worth noting howavthat the Citizenship Department
within the Macedonian Ministry of the Interior hawapplied discretion and have

exempted such persons from these requirements.

In addition, when persons who were born in the &rivugoslav Republic of Macedonia
have never registered residence in the countryidenes! to be their country of origin, or

never confirmed that they are nationals of thisaoy other State, they may face
insurmountable obstacles in regulating their legsidence in the former Yugoslav Republic
of Macedonia, i.e. obtaining an Alien Residencenfiteiif they do not have a valid travel

document from their country of origin,. Without &gresidence, there is no hope for
eventual naturalization.

Montenegro

Both the disintegration of the SFRY and dissolutainthe State Union of Serbia and
Montenegro were followed with the adoption of natizenship legislation and changes
in State policies toward the issue of citizensiifter the Federal Republic of Yugoslavia
(“FRY”) had been established in 1992, the Parlianpassed a new Law on Yugoslav
Citizenship in July 1996. Article 46 of the Law ofugoslav citizenship adopts the
principle of continuity of republican citizenshigranting citizenship to persons who held
the citizenship of the Republic of Serbia or thept#ic of Montenegro, on 27 April

1992, the day when the Constitution of the Fed&apublic of Yugoslavia was

8 Law Changing and Amending the Law on Citizenslffjcial Gazette of the Republic of Macedonia,
8/04;Spaskovska, L. (2010), ‘Macedonia’s Nation&lnorities and Refugees in the Post-Communist
Labyrinths of Citizenship’CITSEE Working pape2010/05, School of Law, University of Edinburgh,
8-9.
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promulgated. In addition, those who had permanesitlence in FRY on that same date
were also granted a right to citizensfip.

In 1999, a new Law on Montenegrin Citizenship waspaed by the Parliament of
Montenegro (28 October 1999) providing for the supaicy of Montenegrin citizenship
over that of FRY’° On 4 February 2003, FRY was transferred into tteeSUnion of
Serbia and Montenegro and the Constitutional Chartefirmed supremacy of the
republic citizenship?

Following the dissolution of the State Union withrBia, the Parliament of Montenegro
adopted a new Law on Montenegrin Citizenship ofr&édruary 2008. The law confirms
the principle of continuity of citizenship in Artec 39 of the law: “Every person that
acquired Montenegrin citizenship according to #gidlation which was in force before
this law, and is registered in the Montenegrireeitiship registries, shall be considered as
a citizen of Montenegro.”

In addition to the general criteria for Monteneggitizenship, the law stipulates in
Article 41 that citizens of ex-Yugoslav republiceho had registered permanent
residence in Montenegro before 3 June 2006, caniractylontenegrin citizenship by
admittance? Kosovo refugees, some of whom are Roma, AshaReliEayyptians, do not
have the ability to naturalize under this provisias the residence provided by their
status as “internally displaced persons” is notstdered as eligible8 While access to
Montenegrin citizenship is blocked, these refugesge a right to access and apply for
citizenship of Serbia. They may also approach, ih whe Authorities of Kosovo, as
Montenegro recognizes Kosovo as an independere.Stat

9 Law on Yugoslav Citizenship, Official GazetteRFRY, No 58/76

0 Law on Montenegrin Citizenship, Official Gazette Republic of Montenegro, No. 41/99. Article 22
stipulated that: “Person who had citizenship of kmegro on the day when implementation of this law
has started will be considered as a citizen of Moegro.” In addition, Article 23 stipulated th&Eor
those persons not registered in the Montenegrireciship registries, maintained in accordance tith
previous legislation, or those registered as gitzef Montenegro in the citizenship registries 0fS#RY
republics, or FRY republics, the Ministry of Interiwill determine citizenship upon their request.”

1 The Constitutional Charter of the State Union $ednd Montenegro, Official Gazette of Serbia and
Montenegro, No. 1/03.

2 The Decision on the Criteria on Establishing Ctinds for Acquiring Montenegrin Citizenship by
Admittance, Official Gazette of Montenegro, No.7/0

31t should be noted that the Government of Montemeyrrently uses the term “internally displaced
person” for Kosovo refugees but, not in the gemgtahderstood sense of IDPs. Persons from Kosovow wh
sought refuge in Montenegro during the 1990s hdccrassed an international border and were thezefor
IDPs. Following the dissolution of the former Yu@gmsa, and Montenegro’'s eventual independence in
2006, these persons were never recognized as esfugegranted the same rights as refugees under the
Montenegrin Law on Asylum or the 1951 Refugee Catioa and 1967 Protocol. UNHCR considers these
persons for all intents and purposes as refugees.

** Though it would not resolve the problem of statsteess, it should be noted that for those Kosovo
refugees classified as “internally displaced pessothe Government has enacted special local iategr
provisions which allow those who have valid tradletuments and birth certificates to apply for pererda
residence. These provisions are due to expire &owémber 2011, but based on consultations with the
Government it is expected that the provisions bellextended.
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Serbia

In the Federal Republic of Yugoslavia (FRY) ethryisitas also an underlying factor in
the approach to citizenship. The FRY claimed cantynwith the international legal
personality of the former SFRY, and when ‘Yugoslaitizenship was established in
1996, those who held permanent residence wereegtdhé right to citizenship. Ethnic
Serbs maintained political control within FRY, ar@krbian ethnicity maintained
predominance while the rights of ethnic groups, anthorities, were often not
preserved?

Article 52 of the current Serbian Citizenship Ldwgwever, envisages that any person
who had on 27 February 2005 citizenship of anyhefformer Republics of the SFRY,
that is citizenship of any other State establistredhe territory of the former SFRY, and
who has had permanent residence in Serbia foriadpef at least nine years, will be
accorded Serbian citizenship. To this effect, hefsbeds to submit a written statement
that s/he seeks to acquire or confirm citizenshiferbia and requests to be registered in
the citizenship books® As well, the same Article of the Serbian Citizepsihaw
envisages a similar solution for citizens of Momtgr who on 3 June 2006 had
registered permanent residence in Serbia.

The impact of the Unilateral Declaration of Indepence proclaimed by the Kosovo
Assembly in February 2008 on the issue of citizgnshthe territory of Kosovo remains
to be seen. Under UN protectorate since 1999, &estill considers Kosovo as its
Autonomous Province of Kosovo and Metohija and wers residents who meet the
criteria stipulated in the Law on Citizenship ofrl8a as Serbian citizens. As such,
Serbia’s Law on Citizenship does not refer to apecsgal situation regarding the
citizenship of persons living there.

In the meantime, the Kosovo Authorities have adb@teLaw on Citizenship in 2008,
which provides transitional provisions for the aisgfion of citizenship for two groups of
people>’ Article 28 confers citizenship on those who argistered as ‘habitual
residents’® in Kosovo pursuant to UNMIK Regulation No 2000/#8ticle 29 provides
citizenship to former citizens of the Federal Rdjubf Yugoslavia who resided in
Kosovo prior to 1 January 1998, “irrespective ddittcurrent residence or citizenship”.
Although the Law on Citizenship is currently beiaghended, the above provisions
remain unchanged.

% Rava, N. (2010) ‘Serbia: Elusive Citizenship in Blusive Nation-State’CITSEE Working paper
2010/8, School of Law, University of Edinburgh,810

%8 Law on Serbian Citizenship, Official Gazette of tRepublic of Serbia, No. 135/04 and amended by the
Law on amendments and Modifications of the Law dtiz€nship of the Republic of Serbia, Official
Gazette of the Republic of Serbia, No. 90/07

" Law on Citizenship, Official Gazette of the Repalulf Kosovo, No. 26/08.

8 “Habitual residents"were defined, inter alia, as those born in Kosavdad at least one parent born in
Kosovo or had resided in Kosovo for at least fieatchuous years (with an exception for those who ha
been forced to leave). This provision was also redeée to otherwise ineligible dependent children of
habitual residents.
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2.2.2 Acquisition of Citizenship - Prevention of Sttelessness at Birth

Citizenship legislation in Bosnia and Herzegovi@apatia, Montenegro, Serbia, Kosovo
(SCR 1244) and the former Yugoslav Republic of Miacga is based ojus sanguinis,
i.e. citizenship is granted on the basis of beioghlio a citizen rather than on the basis of
being born on the territory of the State. The eitighip legislation in each of the countries
has retained important safeguards against statelesswhich already existed in the
SFRY citizenship legislation. This includes grarft @tizenship to children found
abandoned on the territory of the State (found)inis addition, women and men have
equal rights to pass on their citizenship to cleifdborn both inside and outside of the
country, and children born out of wedlock have shene rights to acquire nationality as
do children born in wedlock. The citizenship lawstlree States in the region, Bosnia
and Herzegovina, Montenegro and Serbia, all inaatgothe important principle that
citizenship is granted at birth to children bornState territory who would otherwise be
stateless.

While key safeguards against statelessness atdertbrally have been incorporated into
the citizenship laws of all the countries in thgioa, a few gaps remain. In the former
Yugoslav Republic of Macedonia, citizenship is g¢eanto children born to at least one
national and although safeguards exists in theitathe case of children born on the
territory of the State whose parents are unknownare of unknown citizenship or
stateless, there is no provision to cover childiose parents are citizens of another
State, but are unable to transmit their nationaditthe child. In the case of children, born
to a citizen and a foreign parent abroad, the forkggoslav Republic of Macedonia
Citizenship Law also diverges from the other lawshe region by providing that these
children only become citizens by registering betbey reach the age of 18 or by settling
permanently in the former Yugoslav Republic of Mdmaia, although having reached the
age of 18. A person who has not done so may actaedonian citizenship if he/she
submits an application for registration in the Mdm®ian citizenship before reaching 23
years of age.

In Croatia, the Citizenship Act also contains a géyich may cause statelessness in a few
cases. While the Act grants citizenship to childoem to parents who are stateless or of
unknown nationality, it does not cover children wdre born to parents who are citizens
of another State but who are unable to transmit tizionality to their child®

Another example is Kosovo (UNSCR 1244), where tlitez€hship Law provides that
children born in Kosovo to at least one parent whoa Kosovo national acquire
citizenship, while those born to foreigners onlyedmae citizens when the parents have
valid residence permits and both agree that thkel dlecomes a Kosovo national. No
provision is made to grant citizenship to childieorn in Kosovo who would otherwise
be stateless, for instance because they are b@arémts who are themselves stateless or

59 See Article 7, Law on Citizenship, Official Gazetif the Republic of Croatia, No. 53/91 (last anezhd
1993)
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unable to transmit their nationality to the chiMoreover, if a child is born outside of
Kosovo to one citizen and a foreigner, the conséhbth parents is required for the child
to become a citizen. Where such consent is notngittee children concerned risk
becoming stateless. A safeguard exists, howevarase the second parent is stateless or
of unknown nationality, in which case the child @uttically acquires Kosovo
citizenship.

2.2.3 Loss, renunciation and deprivation of nationiity

The provisions for loss, renunciation and deprosatof nationality in the region are
generally in line with the standards set by thell@®nvention. Importantly, all laws in
the region seek to avoid statelessness when dtideange their citizenship by requiring
that renunciation of citizenship can only take plachen a person possesses or has an
assurance to acquire another citizenship. No laneawer provides that a citizen would
lose his or her citizenship on the basis of resideabroad.

In Kosovo (SCR1244), the competent body may vehgylawfulness of the registration
of a person as habitual resident pursuant to UNK#gulation No 2000/13. In the event
that the competent body determines that the petgbnot fulfill the legal requirements
for being registered as a habitual resident, swrhgm shall lose his/her citizenship and
shall be deleted from the register of citizEldthough the deletion from the register of
citizens is without prejudice to the individual &ppg for citizenship through birth,
origin, adoption, or naturalization, some indivituanay, nevertheless, not be able to
prove eligibility and this might result in statedegss.

In Montenegro, a different situation occurred doeah administrative error. In January
2009, Montenegro centralized its registry systelacipg all citizenship records with the
Ministry of Internal Affairs. At that time, some ibdiren who had been born to parents of
“displaced persons” and “internally displaced pesSsoand who were erroneously
registered as citizens of Montenegro at birth. A&rtregistration was without legal basis,
the Ministry deleted them from the citizenship s#gi books without written
notification®® As they were considered as citizens at one psithe of these children
might never have acquired the status of “displapedson” or “internally displaced
person” from their parents. Therefore, in addittomot being citizens, they cannot be
considered for permanent residence under Monteisegneended legislation.

The authorities in Montenegro have no informatiowhmany children are deleted from
citizenship registry books. This unknown numbepe@ifsons is still among the group of
persons at risk of statelessness in Montenegro.

%0 |Law on Citizenship, Official Gazette of the Repallf Kosovo, No. 26/08.
1 UNHCR Representation in Montenegimternal report January 2011.
Law on Citizenship, Official Gazette of the Repuldf Kosovo, No. 26/08.
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Part 1ll: Birth Registration, Personal Documentation and Citizenship: The Risk of
Statelessness among Roma, Ashkali and Egyptian Coramities®

Problems with respect to birth registration do aotur equally across the region one
problem — central to all of the countries, is tiek 10f statelessness for children who are
born to parents who do not possess required dodsmehildren born to undocumented
parents of undetermined or unknown citizenship @amable to complete their birth
registration. They are at risk of statelessnegheoextent that this makes it difficult to
prove where they were born and who their paremsvainich may mean that they will be
unable to prove their nationality. The next sectidrthis paper will deal with specific
problems related to registration of birth among RpAshkali and Egyptians.

3.1 Background

UNHCR has been working with Roma, Ashkali and Egyptommunities in the States
of South Eastern Europe within the territory of themer SFRY under its global mandate
to prevent and reduce statelessness and to petégeless persons. While it is not easy to
determine the precise number of Roma, Ashkali aggpians in the region who are
affected by statelessness; compared to the populatilarge, there are a disproportionate
number who lack birth registration and personaludoentatior?® Without these basic
forms of proof of citizenship they can be at rislstatelessness.

Birth registration, and access to proof of birthisération, is an essential prerequisite to
proving a person’s legal identity and existenceamy country. Without proof of birth
registration a person cannot obtain personal iflesiion documentation or be registered
as a citizen within any country in the region. Bxagures of the number of persons
affected are difficult to provide given the factathpersons who are ‘legally invisible’
generally live on the margins of society, and do sttow up in government statistical
databases. Surveys conducted by UNHCR throughautreélgion have continuously
shown that the most vulnerable are those who haffered forced displacement, and
those who live in informal settlements.

The specific problems that many Roma, Ashkali aggpans in South Eastern Europe
face related to birth registration and identity wlbentation are both caused and

%2 Throughout the region there are Roma communitidsch often speak Romanes, and Ashkali and
Egyptian communities, which are often predominamlpanian speaking. These distinct groups share
similar problems related to social marginalizati@elf-identifying members of these groups are prese
throughout South Eastern Europe.

% Numerous reports specifically cite the difficuitief Roma, Ashkali and Egyptian minorities withpest

to documentation throughout the States coverecdhisyréport. These include the Progress Reporthef t
European Union, which are available at http://e@pa.eu/enlargement/press_corner/key-
documents/reports_nov_2010_en.htm and the coupegific Concluding Observations of United Nations
human rights treaty bodies such as the Human Rigbitsmittee, the Committee on the Rights of the cChil
and the Committee on the Elimination of Racial Bisination. Concerns were also been raised by other
States in the Universal Periodic Review

% For more details on conducted surveys in the regie Summary Report on the Social Inclusion
Project, UNHCR September 2011.
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compounded by a wide range of factors related ¢ir 8ocietal marginalizatioff.Many
within these communities remain undocumented fonegations due to lack of
awareness, understanding of the importance of betjistration, and discretionary
practices in the registration process that can teadistrust. Language barriers for those
who speak only Romanes or Albanian can play a relany parents are unable to
produce the required evidence for registrationiréih bsome due to their young age (they
are still minors) and lack of identification documegtion. Many families are unable to
pay the high administrative fees and associategltiasts (often to other countries in the
region), in order to procure required evidence.sehare especially burdensome for large
families.

In addition, due to a shared history in civil régaion practice within the States of the
former SFRY, the large scale displacement of perswotthe region throughout the 1990s,
the destruction and displacement of civil registriand the creation of new States and
changing State borders within the former SFRY, masfythe most vulnerable
individuals, especially those who were already llggavisible, have faced significant
obstacles in obtaining birth registration, and prfdbirth registration for themselves and
their family members.

Migration and large-scale forced displacement e$@es in the former SFRY has created
a strong cross-boundary component to the problerasynpersons have with civil
registration. Parents who have children in a Sthtt is different from the former
republican State in which they were born, may hdwiculty registering their child if
their own registration and identity documentatian not in order. Lack of identity
documentation is by itself an indicator that a parsould be either stateless or at risk of
becoming stateless. Children born outside the regiay also face specific risks.
Children returning to Kosovo under readmission egrents from Western Europe
without their original foreign birth certificatesic be at risk of statelessné8s.

3.2Problems and Solutions

Without birth registration and identity documentati Roma, Ashkali and Egyptians in
the region are denied access to basic rights imdudD cards, passports, driver’s
licenses, school enrolment, essential health sssyiemployment, travel, official
marriage, political participation, housing and sbservices, including financial benefits.
People can even be fined for not having an ID caltipugh these are seldom applied in
practice®’

% See e.g. individual cases in, UNHCRycial Inclusion of Roma Ashkali and Egyptians dntB-Eastern
Europe: Real Life Storiesvailable at http://www.unhcr.org/4b75652e9.pdf.

66 Knaus, V. and Widmann, Pintegration Subject to Conditions: A report on tsieuation of Kosovo
Roma, Ashkali and Egyptian children in Germany aftdr their repatriation to KosoydJNICEF Kosovo
and the German Committee for UNICEF, 2010.

" Throughout the region, possession of identity sasdmandatory with requirements ranging from 16 to
18 years of age.
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Practical measures have been taken to ensure atressne basic services without
proper civil registration. Several countries pravaccess to health care and education to
Roma, Ashkali and Egyptians in an informal manbased largely upon the good will of
public officials. In Serbia, Kosovo (SCR 1244) af former Yugoslav Republic of
Macedonia, elementary education criteria have bbelexxed so that birth certificate is not
necessary for enrolment. In Croatia, elementargaiiion is granted to a child without a
birth certificate and the legal status of the paremd a child is not linked to enrolméht.
However, in Serbia, a child can attend school,damnot get a certificate of completion
as long as the child remains undocumented. In KWS@CR 1244) the attendance
certificate will not be issued without a valid birtertificate.

Serbia has also attempted to facilitate access#éitthcare for the Roma population at
large® These practices are positive and in line withGoevention on the Rights of the
Child.®However, a key objective of this report is to hight issues that should be
addressed within the national legal framework. \&kaking measures to ensure access to
health care, education and other rights is crititadloes little to address the underlying
problem of birth registration. In order to protetttese persons and improve their
enjoyment of access to a full spectrum of rightis, lbest course of action is ensuring that
all persons have birth registration, personal deauation and citizenship.

A key to facilitating access to birth registratios to simplify the administrative
procedures throughout the region, part of the comiagacy of the legal system under
the former SFRY. The purpose of this remainderhig section is to highlight specific
aspects of the civil registration systems withire tiegion, in order to analyse and
compare problems with procedural and administrativstacles and solutions, featuring
best practices that may be relevant in making imgments elsewhere. The analysis
provided below is not exhaustive.

3.3Birth Registration — national standards

The State has the obligation to ensure birth regish for all persons born on the
territory of the State regardless of status oramadity of the child or parentSAll the

% primary education (8 classes, from age of 6-14pligatory for all children, regardless of thetatsis. If

a child does not have a birth certificate, the stHwms to request authorization from the Ministfy o
Science, Education and Sport for enrollment, wiscalways granted. The legal status of the par@mtsa
child is not linked to enrolment to primary eduoati

®There is no explicit mentioning of Roma populationthe Law on Health Insurance in the former
Yugoslav Republic of Macedonia; however the Law hesn amended in May 2009 to cover all nationals,
Official Gazette of the Republic of Macedonia, M@/09. Article 22 of Serbia’s Law on Health Insuran
explicitly states that persons of Roma nationalityo do not have permanent or temporary residence
registered due to their traditional way of life dambeneficiaries of health care.

“The UN Committee on the CRC has noted that “childvhose births have not been registered and who
are without official documentation should be alloMte access basic services such as health andtexhjca
while waiting to be properly registered,’Belize CRI15/Add.252, para. 33.

I The obligation for birth registration is a fundama human right, which is guaranteed in the
International Covenant on Civil and Political Righft CCPR) and the Convention on the Rights of the
Child (CRC). Bosnia-Herzegovina, the Republic ob&ia, the former Yugoslav Republic of Macedonia,
Montenegro and the Republic of Serbia have all seded to the ICCPR and the CRC, which were signed
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countries in the region require registration attbbry law. Within the region, the fact of
birth can generally be registered through one oéehspecific procedures: registration,
subsequent registration (a process that occursimeyafter the deadline provided by law
for registration of birth), and re-registrations # person who was registered, but is now
unable to access their records of birth registnatioe to the destruction or dislocation of
the registry during conflict.

There are certain legal and administrative obstaclgthin the birth registration
procedure that are common to the countries ofeélgeon, given their shared history and
similarity of legal systems. While they adverseatypact all citizens, these issues create
obstacles that prove to be insurmountable amongntbst vulnerable and excluded
sectors of the population. The problem varies wigach country, but no matter to what
extent the problem is prevalent in the country, RpAshkali and Egyptians who live in
extreme poverty are in all cases the group moshprent among those affected.

3.4 Birth Registration Procedure and the Roma, Ash&li and Egyptian
Communities

Within the region it is generally a two-step praedar a child’s birth to be fully and
formally registered within the civil registry syateln terms of implementation, however,
problems remain because of the inability of some nmeeting the evidentiary
requirements, and the fact that full registratismot carried out automatically when the
authorities first learn of the birth.

In all of the countries covered in this report -altle facilities are required by law to
report the birth of a child within a specific tinh@me ranging from three days in
Montenegro to eighteen days in CrodfiaHowever, the registration of birth is not
completed with this step alone. A second step uired. An authorized person
(generally a parent or a legal guardian) must Jisé municipal registry office to
complete the birth registration and must providemi@ proof of the identity and civil
status of both parents. This step must be completén thirty days to two months.

and ratified by the former Yugoslavia in 1971 ar@O1, respectively. The Kosovo authorities have
undertaken to abide by the provisions/standards wdiriety of international treaties by incorporgtite
pre-UDI Constitutional Framework and the post-URinStitution.

21n Montenegro a health facility is obliged to repthe birth of a child within three days of birtin
Bosnia and Herzegovina, the former Yugoslav RepuliliMacedonia and Serbia, the deadline is fifteen
days, and in Croatia it is eighteen. In Kosovo égtcnorthern municipalities) (SCR 1244), birth
registration is conducted according to the Civiat8¢ Law, approved in June 2011, which superseded
UNMIK Regulation No 2004/46 on Civil Registers. Thew law requires registration with the Municipal
Civil Status Office within fifteen days and up tarty days of birth in specific situations. If tileadline is

not respected, fines will apply. This has not bten case since 1999 under the UNMIK Regulations. In
Serb-enclave areas, the Serbian civil registrasigstem is still accessible. Primarily Kosovo Seabsl
Roma use these facilities. Documents issued bytegi and archives by the Serbian Government and by
Kosovo Authorities are not mutually recognized. 98es born in Kosovo, who are no longer living in
Kosovo, would in theory be able to register undethtsystems.

3 Both in Montenegro and in Serbia the parents efdahild must complete the birth registration prsces
within 30 days of birth and give a name to thedhih Croatia and in the former Yugoslav Republic o
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After this deadline, the only option is a sepa&deninistrative procedure for the late or
subsequent registration of birth.

For children born outside a health facility, whishmore common among Roma, Ashkali
and Egyptians than other groups, the duty to regrodtregister the birth falls entirely on
the parents or other persons who witnessed ortedsis the birtH* As well, despite the
obligation to report every birth, health care féiegs sometimes fail to execute their
obligation to facilitate the reporting of birth tthe registry office. For example,
throughout the region, if a mother who lacks heaigurance or financial means gives
birth in a hospital, some hospitals have been kntwwithhold the attestation of birth
until a payment is made. Without the attestatiorbiath, a parent cannot complete the
registration process and formally provide the nafrthe child.

Some countries have implemented an important safddgor the registration of children
born in hospitals that requires registry officestammon parents if they do not meet the
deadline for completing registration. However, mgice follow-up action is not always
taken. In the former Yugoslav Republic of Macedprtiae relevant administrative
instructions prescribe that once the reporting févas been received from the medical
institution; the parent of the child shall be sunmad in order to determine the personal
names of the child as well as to verify all othatad®> However, this provision has not
been implemented in practice. In Bosnia and Henzegoand Serbia there is a similar
rule that if the parents have not completed thth bergistration within a certain deadline,
the registrar should inform the Centre for Sociadlfate to take action. This is seldom
implemented in practice.

The fear of being charged a hospital fee for givomgh without health insurance is an
incentive for some women to give birth at home. 8owomen without documents
borrow the health booklet of a friend or relative a@void fees for giving birth in a
hospital.”® This happens throughout the region. The child issequently legally

Macedonia, parents must provide additional inforamatwithin two months of birth to complete the
registration. In Bosnia and Herzegovina the lawdiierent in the different entities: in the Repuali
Srpska, the deadline to register the child is yhitays; in the Federation of Bosnia and Herzegoitira
two months.

" In Croatia, if the child is born at home, a parentsomeone who knows about the birth must report
within 30 days. In Bosnia and Herzegovina, if théctis born at home, the birth has to be repokgdhe
father, the mother, a household member within #rmesamount of time as if the child were born in a
hospital— 15 days of birth. In the former YugosRepublic of Macedonia a birth should be reportetthiwi

15 days of birth, and the Law provides for a widege of persons qualified to register the birte: ¢hild’s
father, mother (once she recovers), the health war&er that has assisted with the child’s deliyehe
person in whose dwelling the child was born, or ather person who has learned of the birth.

> Article 13, Instructions on Maintaining, Protectiand Keeping of Registry Records and Documents,
Issuance of Certificates, Attestation, Transcrigatsl Copies Based on the Registry Books, Condueting
Procedure and Preparing Minutes for a FoundlingyeRel of Destroyed, Damaged or Missing Registry
Books, and the Forms of the Registry Books, theiskey of Registry Books, Certificates and Atteistas
Issued on the Basis of the Registry Books, OffiGlakette of the Republic of Macedonia, No. 110/10.

¢ Without identification documentation, a person r@naccess the health care system. Many Roma,
Ashkali and Egyptians cannot satisfy the requirdmadrnvalid health insurance since they are unable t
apply for public health care prior to regulatingithlegal residence and obtaining an identificatiamd.
Premiums for private health care are prohibitivekpensive for many families. In Montenegro, Roma,
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registered with a different family and it is veryffidult to correct the erroneous
registration later on.

For births outside a hospital, there is a greadegdr that the birth will not be recorded.
Registrations of these births generally have higivdentiary requirements; in lieu of a
report from a hospital the administrative procedugenerally require statements of two
witnesses of the child’s birtH.Without an attestation by the appropriate withesago
generally must also possess identity documentatias pften not possible to register the
children.

Whether they give birth inside or outside a hospRama, Ashkali and Egyptians who
lack documents face problems due to evidentiaryuirements and administrative
requirements that disproportionately affect therd ather marginalized groups. Many
parents simply give up, as they cannot meet thegeirements. The result is that their
child remains unregistered. Their only option isintgiate a procedure for subsequent
registration later in life in order to obtain a&bdgdentity.

(1) Requirement: ID cards of both parents

The requirement for parents to provide identificatidocumentation to complete the
registration of a child can be impossible for scmeneet, and this requirement serves to
perpetuate the cycle of undocumented parents &amgf their problems with
documentation to the next generation. While incatgpbirth registration is possible if
the father is not properly documented, the absaicthe mother’'s proof of identity
blocks registration of both the parents’ and thiéd&ghname in the birth registry. Many
Roma, Ashkali and Egyptian parents without idendidlgumentation are simply unable to
register their children, and often they give up.

Unregistered parents first need to complete/propig®f of their own birth registration
through subsequent registration or re-registratiand procuring the required ID
documents. Going through the administrative procassbe costly, require travel to birth
registries that may (now) be in a different coungnyd take long periods of time, in many
cases over a year.

Persons who possess no identification documenty as@ number of long-term habitual
residents of the former Yugoslav Republic of Magedp are unable to register the
birth/personal name of their children. In addittonthe above, the practice with regards
to the requirement of producing a valid identifioat document for the parents is also
different in different towns throughout the countdyhile for example in the city of
Skopje an expired Alien Residence Permit was aedegs a proof of identity prior to the

Ashkali and Egyptian refugees from Kosovo who hiagé their status as ‘internally displaced persahg

to temporary return to Kosovo or who never offigiabbtained the status from the Government, are in
practice not entitled to health care and are otligepay the hospital fees for delivering a childthout
status and sufficient income, many prefer to givthlat home.

" Lack of access to health care, tradition, teeqmggnancy, and lack of information, are all factivat
contribute to Roma, Ashkali and Egyptian womenrgivbirth at home.
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transfer of competencies, from the Ministry of theerior to the Department for

Managing the Registry Records within the Ministrly Justice, in other towns such
documents were not accepted. Since the transfechwibok place 1 January 2010, the
authorities insist on the parent producing a vatidument for identificatiof®

There is a higher incidence of young parents amBogia, Ashkali and Egyptian

communities throughout the region. Often, young hamt (and fathers) can face
obstacles in registering their children if they dot yet have photo identification

documents, which are granted in some countries aftéy the age of 18. Parents, who
give birth before they are able to obtain a vatldntification document, must wait to
register their children through subsequent redistmgprocedures.

Particular difficulty arises in cases of childrerhavare abandoned by unregistered
parents. These cases are incredibly complex, andresappointment of a legal guardian.
In some cases the father can submit the applicébioregistration, and centres for social
welfare can be engaged. However, sometimes thesehretant to intervene and appoint
legal guardians to children whose parents are knewen if they cannot be located.

(2) Requirement: legally registered residence of thparents

A legally registered residence is required to abtpersonal identity documentation
required for registration of the birth of a chilsbme parents, who have birth registration,
fail to register their children due to the facttthii@ey do not possess a legally registered
residence.

This requirement is particularly problematic for ngiaalized Roma, Ashkali and
Egyptians who live in illegal settlements in Boshiarzegovina, Croatia, the former
Yugoslav Republic of Macedonia and Serbia, inclgd€kosovo (SCR 1244). In these
countries, persons who live in illegal settlemeatsl are unable to obtain a legally
registered address and register domicile if they warable to produce a valid form of
evidence: a certificate of possession of propatgontract of ownership, or a verified
lease agreemefit.

However, in Montenegro pursuant to an agreemeit thii2¢ Roma National Council, the
Ministry of Internal Affairs accepts as evidencecartificate of legal address in
Montenegro, issued by the Roma National Coundie-administrative body established
to represent local Roma population in Montenégro.

"8 Prior to 2008 long-term habitual residents werenequired to produce a travel document issuechby t
country of origin in order to obtain Residence Hertdence, there are many individuals who have no
travel documents/passports, but are in a possesgioow expired, Alien Residence Permit.

In the former Yugoslav Republic of Macedonia, thassiding in a dwelling which is owned by
parents/children must produce a document provirgy tbwnership of the dwelling and a written and
verified statement by the parents/children in whiady declare that the applicant will reside wrkr.

80 Agreement between Roma National Council and Mipist Internal Affairs and Public Administration
in Montenegro, April 2009.
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(3) Requirement: marriage certificates

Registry offices generally require a marriage Gedie from the parents to register the
father's name, along with the child’s birth. If theis no marriage certificate, registry
offices may require proof of paternity, and the audstrative formalities become more
complex.

However, traditional marriages among Roma, Ashkall Egyptians are not always
registered. The reasons are not just traditionalyisges are often not registered because
parents do not possess identity documents reqtoregistration. Also, early marriage
is common within the Roma, Ashkali and Egyptian owmities, and if children marry
before they are able to obtain identity documeotatithey cannot register their
marriages®® For example, in the former Yugoslav Republic of dedonia, the
procedure/documentary evidence required for childrern out of wedlock is somewhat
more complex in that presence of both parentsgsired, and each must both produce
Birth Certificates not older than six months if tiietails of the father are to be recorded
in the Birth Certificate, i.e. a procedure for rgo@ion of paternity is initiated
simultaneously to the subsequent registration wfifpersonal name procedure.

(4) Requirement: the cost of birth registration

The application of fees or fines connected to tldeniaistrative process of birth
registration can serve as a disincentive and detefor registratioi” These fees and
fines represent a heavy burden for low income gareinthin the Roma, Ashkali and
Egyptian communities, especially when multiplied fayilies that have many children.
Costs further multiply when parents must first resdheir own lack of documentation,
which may include travel costs to far away registifices as physical presence is usually
required for subsequent or re-registraffon.

In Kosovo (UNHCR 1244), there are fees for regigiraat birth, and in the former
Yugoslav Republic of Macedonia fees are chargedstdrsequent registration. While
there are sometimes fee-wairor certain individuals, in order to qualify, arpen
must obtain social welfare, which would require gession of identification
documentation and proof of citizenship.

8 |n Croatia, regarding underage marriages — aagjeeof 16 with approval of the parents. ID is céiayy

at the age of 16.

8 The UN Committee on the Rights of the Child hasoheded on numerous occasions that the imposition
of fines or other sanctions on parents for failiagegister their children is likely to be counmgrductive
and can be a hindrance to birth registration. $eexample the Committee’s Concluding Observations
upon consideration of the report submitted undeickr 44 of the Convention by the State party, the
Philippines, CRC/C/PHL/CO/3-4 (02.10/2010).

8 In addition to the costs, Roma, Ashkali and Egyptiefugees in Montenegro may face serious obstacle
in traveling to dislocated registry offices in Sloetn Serbia due to lack of travel documentatione Th
problem for RAE refugees from Kosovo is the faettttniaveling to country of origin will result in sgation

of their right to asylum in the former Yugoslav Régic of Macedonia.

8 In Kosovo (SCR1244), the Civil Rights Program -sikwo (CRPK) has successfully concluded MoUs
with 26 Municipalities which ensure easy accegsrtwedures and waiving of administrative fees.
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In Bosnia and Herzegovina, Croatia and the formegoélav Republic of Macedonia

there are fines for individuals/institutions fagimo register birth/personal name of a child
within the deadlines provided by law. These fines generally not applied, but in

practice, a fear of being fined serves as a disitna® for some parents from registering
their children if they have missed the 30-day linliit Federation of Bosnia and

Herzegovina these fines are mostly symbolic (andbéished in a currency no longer in
use), in the Republica Srpska the fines are mughehnj 50-150 BAM (25-75 Euro) for

individuals, and 500 — 1500 BAM for a hospital o8\W (Centre for Social Welfare

institution). However, these fines are not normalbplied.

3.4 Subsequent Registration of Birth

Throughout the region, a key obstacle preventimgsteation of children at birth is that
parents who lack personal documents cannot meetuidentiary requirements of birth
registration. In order to register birth at a ladete, the unregistered person, (above the
age of legal majority) or his/her parents or legabrdian must initiate a process of
subsequent registration with the birth registry.il/fall the countries covered in this
report make late or subsequent birth registratmssible after the deadline, the procedure
remains largely undefined by law. This causes cxiofu over roles between
administrative and judicial organs—and who hasat#nority to establish the facts and
authorize subsequent registratfon.

For example, sometimes a court will deny its cormpey in matters related to birth,
including legal relations and parenthood, and confthat these issues should be
established in an administrative procedure. In smstances, courts require an expensive
DNA test, (the equivalent of around 500 Euros) gbdr to the person seeking
registration. While most cases ultimately resulttie subsequent registration of an
individual, frequently a court will declare its@étfcompetent and refer the case back to the
competent administrative body, leaving the legalatiens of the individual
undetermined. In other cases, the competent admaitive body simply takes the court
decision as one of many forms of evidence provipgr@on’s legal relations, leaving the
personégnregistered because they are unable toleemihe subsequent registration
process.

8 UNHCR Representations in Bosnia and Herzegovirehi&, Montenegro and the Office of the Chief of
Mission in Kosovo have reported these problemsyutin the work of the Regional project on Social
Inclusion Regional Support to Marginalized Commigsit The Former Yugoslav Republic of Macedonia is
a notable exception — following the transfer ofp@ssibility from the Ministry of the Interior to ¢h
Ministry of Justice in January 2010. The Departmfant Managing the Registry Records, within the
Ministry of Justice fully accepts the responsipiliof subsequent registration of birth. The onlyesas
referred to court are when a child’s biologicahfat was not registered as the spouse of the chiidther

at the time of the birth, or if the birth occurredthin 300 days after the marriage has been legally
dissolved. According to the Law on Family (Arti@®8), the registered husband is considered as aerfath

a child in these two scenarios. In such a casehitilegical father must initiate an extra-judicfabcedure

in a court of law to his paternity. DNA tests aften, but not always required in such cases.

8 See, e.g., UNHCR, Social Inclusion of Roma, Ashiatl Egyptians in South-Eastern Europe: Real Life
Stories 2008; see also, Praxis, Legally InvisiblersBns in Serbia: The State must take over the
Responsibility! October 2009 available at www.psagig.rs
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3.6 Re-registration of Birth

The 1999 Kosovo conflict caused administrative ftawsth respect to Serbia’s civil

registration records in Kosovo. There were manystegbooks in Kosovo which were

either destroyed completely or dislocated to sawemicipalities in central or southern
Serbia®” The destruction of registry books created problémnshose who remained in

Kosovo, for internally displaced persons who fledother parts of the State Union of
Serbia and Montenegro, and for refugees who fleathier countries in the region. Those
persons who still have not re-registered can bsidered at risk of statelessn&¥s.

Persons whose registration was destroyed musatmithe administrative procedure of
re-registration in the dislocated birth registryoks in Serbia or in the small number of
Serbian-run registries that remain in Kosév@he process of re-registration is usually
less complex than that of subsequent registratoom,it requires personal civil status
documents issued prior to 1999. Documents issutnt #fat date, by UNMIK or by
Kosovo authorities, are not accepted. There isla ¢ reciprocity between Kosovo and
Serbia authorities with regards to the acceptarfceivl status certificates issued by
either authority. In practice, those who are dispthwho obtain civil status certificates
issued by a Serbian dislocated authority basedegistry books from outside of their
original jurisdiction will be unable to rely on timeto obtain either civil status registration
with Kosovo authoritie§’

As subsequent registration, practice and evidantiaguirements among registry offices
vary. The registry office is required by law totiaie the reconstruction of the regiséy
officio; however, the burden of proof is often shiftedhe interested party, who is not
able to provide all the required eviderice.

Due to the lack of evidence for the renewal of s&gi books, the competent registry
office requires the applicant to come personally tdislocated registry office to give a
statement about the birth. This can be complicateticostly due to required travel, and
the fact that many persons who need re-registratrenwithout travel documents or for
other reasons cannot travel to the dislocatedtréggsn Serbia.

87 n accordance with the Amendments to the Law ogiskey Books, Official Gazette of Republic of
Serbia, No. 57/03, the registry books dislocataimfrKosovo were moved to seven municipalities in
central and southern Serbia. See also, Pré&xdsess to Documents for Internally Displaced Pession
Serbig February 2007, p. 9 available at www.praxis.@g.r

8 For real life example, see, e.g. the story of “Gmta” in, UNHCR,Social Inclusion of Roma Ashkali
and Egyptians in South-Eastern Europe: Real Litei& 2008, p. 22 available at
http://www.unhcr.org/4b75652€9.pdf.

8 Registration with the Kosovo authorities is alssgible. According to Law on Civil Status approwed
June 2011, birth should be registered in the badkhie Municipal Civil Status Office (MCSO) of the
municipality where the birth occurred.

% The situation might improve as a result of techhéialogue between Belgrade and Pristina agreement
June 2011, whereby Belgrade agreed to give Pristipaes of land registries and civil status docutmien
births, marriages and deaths in Kosovo to help Kosstablish its own civil registry, and recogngin
each other’'s education diplomas.

1 Article 44, Law on Registry Books, Official Gazetif Republic of Serbia, No. 20/09.
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Part IV: General Conclusions & Recommendations

In the years following the dissolution of the SFRBAsnia and Herzegovina, Croatia, the
former Yugoslav Republic of Macedonia, Montenegral &erbia including Kosovo
(SCR 1244) were able to avoid large-scale statedsss through safeguards, which
ensured the continuity of Republican citizenshiptheir new citizenship legislation.
Despite these fundamental safeguards, those whe digplaced during conflict, in
particular members of minority ethnic groups, ha@iadiity accessing civil registration
and documentation from the Republic in which theldicitizenship. People, who were
living in a Republic other than the one where theld citizenship, also had to regulate
their status following the dissolution of State eTihost marginalized members of society,
in particular ethnic minorities, were less abletpe with the changes, and some did not
manage to regulate their legal status in the iet@ng years.

While the States covered within this report all ddacceded to the 1954 Convention
relating to the Status of Stateless Persetadelessness determination procedures remain
ad hoc, and need further development to ensuresthttless persons can be properly
identified and protected. However, in all Statasydamental protections for stateless
persons are largely reflected in national legishati

The Laws on Citizenship for the States in the negice largely in conformity with the
1961 Convention on the Reduction of Statelessress,incorporate key principles to
ensure the prevention and reduction of statelessmssnia and Herzegovina was the
first State which acceded to this Convention; Geoand Serbia are now in the procéss
Other States should take this step as well to enthere is a common set of rules to
prevent statelessness across the region.

Areas for improvement in the prevention and reductdof statelessness lie primarily
within the national framework for civil registratipthe national framework for acquiring
permanent residence for foreigner and/or citizem&tatus and in broadly facilitating
access to identification documentation.

Children born to parents without documents or véaipired documents must also be
registered at birth, or subsequently, includingstegtion of their name. In the event that
some of the information required under national fawbirth registration is missing, the
relevant authorities nonetheless have a respoitgitalregister the birth and can do so by
recording the information which is available, irgilug the date and place of birth, the
name of the child and any information on the idgntof the mother and
father. Additional information can be added subsedy. In addition, safeguards should
be in place to ensure that children, whose citizgngs not determined at birth, are
placed in an appropriate procedure to ensure tlegt¢onfirm or acquire citizenship.

2 The two countries acceded shortly after the fiaaion of this report.
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Recommendations:

UNHCR recommends all States in the region which have not yet domete accede to
the following international instruments:

* 1961 Convention on the Reduction of Statelessness

» Council of Europe 1997 European Convention on Natity

* Council of Europe 2006 Convention on the Avoidarafe Statelessness in
Relation to State Succession

UNHCR strongly encourages the Governments and relevant Authorities in thggome to
undertake additional measures to prevent statelessn their territories and throughout
the regionwhere applicableThis includes the following:

» Intensify efforts to identify all persons who arerisk of statelessness due to a
lack of birth registration and or personal idestafion documentation;

» Establish formal procedures for determination afedessness;

* Promote universal birth registration by simplifyiegidentiary requirements and
administrative procedures necessary to completstration of birth;

* In light of the specific obstacles that Roma Ashk&gyptians and other
marginalized groups face in meeting the evidentis@guirements of birth
registration and personal documentation;

» Facilitate the acquisition of identity documentatifor those not living in their
place of birth (within a State, within the regiomdaabroad), by providing
assistance through diplomatic/consular missiwtgre applicable

» Enable registration of residence for undocumen&dgns, or persons living in
illegal settlements;

* Reduce or minimize additional evidentiary requiraetsefor the registration of
children born to parents in common law marriage;

» Clarify and/or amend the procedure for subsequengistration of birth for
persons who did not register within the deadlina imay that permits and ensures
universal registration, and a mechanism for adriratise appeal,

* Proactively facilitate the re-registration of birth situations where registry

records have been destroyed; and in situationsaok lof internationally
recognised birth certificates (readmissions);
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Harmonize birth registration procedure and practigéhin States, ensuring
consistent application throughout the territoryadtate;

Allow for reciprocal recognition of documents isduby the Government of
Serbia and the Kosovo Authorities;

Remove administrative fees associated with birgsteation and procurement of
identity documentation through a fee waiver or ottmechanism (if the waiver
mechanism does not already exist or if it is tomplex for marginalized people);

Remove fines penalizing late registration of birth.
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