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Preface*

1. Inits resolution 2005/20 of 22 July 2005, the Economic and Social Council adopted
the Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime.
The Guidelines form part of the body of United Nations standards and norms in crime
prevention and criminal justice, which are internationally recognized normative
principles in that area as developed by the international community since 1950.%*

2. The Guidelines represent good practice based on the consensus reflected in con-
temporary knowledge and relevant international and regional norms, standards and
principles and are meant to provide a practical framework for achieving the following
objectives:

(a) To assist in the design and review of national laws, procedures and practices
with a view to ensuring full respect for the rights of child victims and witnesses of
crime and to furthering the implementation of the Convention on the Rights of the
Child*** by the parties to that Convention;

(b) To assist Governments, international organizations providing legal assistance
to requesting States, public agencies, non-governmental and community-based organi-
zations and other interested parties in designing and implementing legislation, policy,
programmes and practices that address key issues related to child victims and witnesses
of crime;

(c¢) To guide professionals and, where appropriate, volunteers working with child
victims and witnesses of crime in their day-to-day practice in the adult and juvenile
justice process at the national, regional and international levels, consistent with the
Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power
(General Assembly resolution 40/34, annex);

(d) To assist and support those caring for children in dealing sensitively with child
victims and witnesses of crime.

3. To assist States in adapting their national legislation to the provisions contained
in the Guidelines and in other relevant international instruments, the present Model
Law on Justice in Matters involving Child Victims and Witnesses of Crime is intended
as a tool for drafting legal provisions concerning assistance to and the protection of
child victims and witnesses of crime, particularly within the justice process. The Model
Law, developed by the United Nations Office on Drugs and Crime in cooperation with

*The introduction is intended as an explanatory note on the genesis, nature and scope of the Model
Law on Justice in Matters involving Child Victims and Witnesses of Crime; it is not part of the text of the
Model Law.

*#For a compilation of existing United Nations standards and norms in crime prevention and criminal
justice, see http://www.unodc.org/unodc/en/justice-and-prison-reform/compendium.html.

##*% United Nations, Treaty Series, vol. 1577, No. 27531.
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the United Nations Children’s Fund (UNICEF) and the International Bureau for
Children’s Rights, was reviewed at a meeting of experts representing different legal
traditions.

4. Designed to be adaptable to the needs of each State, the Model Law was drafted
paying special attention to the provisions of the Guidelines whose implementation
requires legislation and to key issues related to child victims and witnesses of crime,
in particular the role of child victims and witnesses within the justice process.

5. In drafting the Model Law, care was taken to reflect the need to accommodate the
specificities of national legislation and judicial procedures, the legal, social, economic,
cultural and geographical conditions of each country and the various main legal
traditions.

6. The scope of application of the Model Law relates mainly to the criminal justice
system. However, States are invited to draw inspiration from the principles and provi-
sions contained in the Model Law when designing legislation dealing with other areas
in which children need protection, such as custody, divorce, adoption, immigration and
refugee law.

7. The Model Law was drafted as well with a view to allowing informal and custom-
ary justice systems to use and implement its principles and provisions.

8. The concept of protection of child victims as used in the Model Law includes the
protection of children not willing or not able to testify or provide information and
child suspects or perpetrators who have been victimized, intimidated or forced to act
illegally or who have done so under duress.

9. To further assist States in interpreting and implementing its provisions, the Model
Law is accompanied by a commentary that is intended to serve as guidelines for inter-
pretation and implementation.
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Part one

Model Law on Justice in Matters involving
Child Victims and Witnesses of Crime






Preamble

[Option 1. Civil law countries

Considering the obligations under the Convention on the Rights of the Child,'
which was adopted by the General Assembly in its resolution 44/25 of 20 November
1989 and entered into force on 2 September 1990, and the Optional Protocols thereto,’
as well as other relevant international legal instruments,

Considering in particular Economic and Social Council resolution 2005/20 of
22 July 2005, which includes as an annex the Guidelines on Justice in Matters involv-
ing Child Victims and Witnesses of Crime (the “Guidelines”),

Considering also that every child victim or witness of crime has the right to have
his or her best interests given primary consideration, while safeguarding the rights of
accused persons and convicted offenders,

Bearing in mind the following rights of child victims and witnesses of crime, in
particular those contained in the Convention on the Rights of the Child and in the
Guidelines:

(a) The right to be treated with dignity and compassion;

(b) The right to be protected from discrimination;

(c¢) The right to be informed,;

(d) The right to be heard and to express views and concerns;

(e) The right to effective assistance;

() The right to privacy;

(g) The right to be protected from hardship during the justice process;
(h) The right to safety;

(i) The right to special preventive measures;

(/). The right to reparation,

Considering that improved responses for child victims and witnesses of crime can
make children and their families more willing to disclose instances of victimization
and more supportive of the justice process.

The Law has been adopted on ... (day) ... (month) ... (year).]

[Option 2. Common law countries

An Act to provide for assistance to and the protection of child victims and wit-
nesses of crime, particularly within the justice process, in accordance with existing
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4 Justice in Matters involving Child Victims and Witnesses of Crime

international instruments, especially the Convention on the Rights of the Child, adopted
by the General Assembly in its resolution 44/25 of 20 November 1989, and other related
international instruments, including the Guidelines on Justice in Matters involving Child
Victims and Witnesses of Crime adopted by the Economic and Social Council in its
resolution 2005/20 of 22 July 2005 (the “Guidelines”);

1. This Act may be cited as the “Justice in Matters involving Child Victims and
Witnesses of Crime Act”.

2. It shall extend throughout [name of State].

3. It shall come into force [on day, month and year] [upon publication in the Official
Gazette].]



Chapter I. Definitions

For the purposes of the present [Law] [Act], the following definitions shall apply:

(a) “Child victim or witness” means a person under the age of 18 who is a victim
of or witness to a crime, regardless of his or her role in the offence or in the prosecu-
tion of the alleged offender or groups of offenders. Unless otherwise specified, “child”
denotes both child victims and child witnesses;

(b) “Professionals” means persons who, in the context of their work, are in contact
with child victims and witnesses of crime or are responsible for addressing the needs
of children in the justice system and to whom the [Law] [Act] is applicable. This
includes, but is not limited to, the following: child and victim advocates and support
persons; child protection service practitioners; child welfare agency staff; prosecutors
and defence lawyers; diplomatic and consular staff; domestic violence programme staff;
magistrates and judges; court staff; law enforcement officials; probation officers; medi-
cal and mental health professionals; and social workers;

(c) “Justice process” encompasses detection of the crime, the making of the com-
plaint, investigation, prosecution and trial and post-trial procedures, regardless of
whether the case is handled in a national, international or regional criminal justice
system for adults or juveniles or in customary or informal justice systems;

(d) “Child-sensitive” means an approach that gives primary consideration to a child’s
right to protection and that takes into account a child’s individual needs and views;

(e) ““‘Support person” means a specially trained person designated to assist a child
throughout the justice process in order to prevent the risk of duress, revictimization or
secondary victimization;

(H “Child’s guardian” means a person who has been formally recognized under
national law as responsible for looking after a child’s interests when the parents of the
child do not have parental responsibility over him or her or have died;

(g) “Guardian ad litem” means a person appointed by the court to protect a child’s
interests in proceedings affecting his or her interests;

(h) “Secondary victimization” means victimization that occurs not as a direct
result of a criminal act but through the response of institutions and individuals to
the victim;

(i) “Revictimization” means a situation in which a person suffers more than one
criminal incident over a specific period of time.






Chapter Il. General provisions on assistance
to child victims and witnesses

Article 1. Best interests of the child

Every child, especially child victims and witnesses, in the context of the [Law]
[Act], has the right to have his or her best interests given primary consideration, while
safeguarding the rights of an accused or convicted offender.

Article 2.  General principles

1. A child victim or witness shall be treated without discrimination of any kind,
irrespective of the child’s or his or her parents’ or legal guardian’s race, colour, religion,
beliefs, age, family status, culture, language, ethnicity, national or social origin, citizen-
ship, gender, sexual orientation, political or other opinions, disabilities if any or status
of birth, property or other condition.

2. A child victim or witness of crime shall be treated in a caring and sensitive manner
that is respectful of his or her dignity throughout the legal proceedings, taking into
account his or her personal situation and immediate and special needs, age, gender,
disabilities if any and level of maturity.

3. Interference in the child’s private life shall be limited to the minimum necessary
as defined by law in order to ensure high standards of evidence and a fair and equitable
outcome of the proceedings.

4. The privacy of a child victim or witness shall be protected.

5. Information that would tend to identify a child as a witness or victim shall not be
published without the express permission of the court.

6. A child victim or witness shall have the right to express his or her views, opin-
ions and beliefs freely, in his or her own words, and shall have the right to contribute
to decisions affecting his or her life, including those taken in the course of the
justice process.

Article 3. Duty to report offences involving a child victim or witness

1. Teachers, doctors, social workers and other professional categories, as deemed
appropriate, shall have a duty to notify [name of competent authority] if they have
reasonable cause to suspect that a child is a victim of or a witness to a crime.
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2. The persons referred to in paragraph 1 of this article shall assist the child to the best
of their abilities until the child is provided with appropriate professional assistance.

3. The duty to report established in paragraph 1 of this article supersedes any obliga-
tion of confidentiality, except in the case of lawyer-client confidentiality.

Article 4.  Protection of children from contact with offenders

1. Any person who has been convicted in a final verdict of a qualifying criminal
offence against a child shall not be eligible to work in a service, institution or associa-
tion providing services to children.

2. Services, institutions or associations providing services to children shall take appro-
priate measures to ensure that persons who have been charged with a qualifying crimi-
nal offence against a child shall not come into contact with children.

3. For the purposes of paragraphs 1 and 2 of this article, [name of competent body]
shall promulgate regulations that contain the following:

(a) A definition of a qualifying criminal offence with respect to the severity of
the sentence that may be imposed by the court;

(b) A list of mandatory qualifying criminal offences;

(c) The mandate of the court to issue an order preventing an individual convicted
of such criminal offences from working in services, institutions or associations provid-
ing services to children;

(d) A definition of services, institutions and associations providing services to
children,;

(e) Measures to be taken by services, institutions and associations providing serv-
ices to children to ensure that persons charged with a qualifying criminal offence do
not come into contact with children.

4. Any person who knowingly violates paragraph 1 or 2 of this article shall be guilty
of an offence and shall be subject to the punishment specified in the regulations to be
established pursuant to paragraph 3 of this article.

Article 5. National [authority] [office] for the protection
of child victims and witnesses

[Option for States establishing a national authority:

1. A national authority for the protection of child victims and witnesses (the “Authority”)
is hereby established.

2. The Authority shall comprise:

(a) One judge of [name of competent court];

(b) One representative of the prosecutor’s office, specialized in cases involving
children;
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(c) One representative of law enforcement agencies;

(d) One representative of the child protection services or of any other relevant
service within the ministry responsible for social affairs;

(e) One representative of the ministry responsible for health;

(/) One representative of the bar association, if possible, specialized in cases
involving children;

(¢) One representative of each recognized victim support organization providing
services to children;

(h) One representative of the ministry responsible for education;
[Optional: (i) Any other representative in accordance with local requirements].

3. The members of the Authority shall be appointed by [name of competent minister]
within [...] months of the entry into force of this [Law] [Act].]

[Option for States preferring not to establish a national authority but to rely on an
existing body or ministry:

1. An office for the protection of child victims and witnesses (the “Office”) shall be
established within [name of competent body or ministry].

2. The Office shall comprise:
(a) One judge of [name of competent court];

(b) One representative of the prosecutor’s office, specialized in cases involving
children;

(c) One representative of law enforcement agencies;

(d) One representative of the child protection services or of any other relevant
service within the ministry responsible for social affairs;

(e) One representative of the ministry responsible for health;

(/) One representative of the bar association, if possible, specialized in cases
involving children;

(g) One representative of each recognized victim support organization providing
services to children;

(h) One representative of the ministry responsible for education;

[Optional: (i) Any other representative in accordance with local requirements].

3. The Office shall perform the functions set forth in article 6 of the present [Law]
[Act].]



10 Justice in Matters involving Child Victims and Witnesses of Crime

Article 6. Functions of the [national authority] [office] for the protection of
child victims and witnesses

The [Authority] [Office] shall perform the following functions:

(a) It shall adopt general national policies related to child victims and
witnesses;

(b) On the basis of national policies, it shall develop recommendations on relevant
prevention and protection programmes and submit them to the relevant public
authorities;

(c¢) It shall promote and ensure national-level coordination of services and institu-
tions that provide assistance or treatment to child victims and witnesses by:

(i) Monitoring the implementation of existing procedures related to the
reporting of criminal acts and to providing assistance to child victims
and witnesses, including legal representation and placement, and estab-
lishing such procedures where they do not exist;

(i) Making recommendations to the competent ministry or ministries on the
issuance of regulations and protocols;

(d) It shall establish guidelines for the establishment of mechanisms such as
hotlines for child protection, to be regulated by [name of competent body];

(e) It shall establish guidelines for the training of professionals working with
child victims and witnesses;

(f) It shall initiate research on matters relating to child victims and
witnesses;

(g) It shall disseminate information concerning assistance to child victims and
witnesses among persons and institutions responsible for children, including schools,
public organizations, institutions and centres accessible to children;

(h) Tt shall publish annual reports on the performance of the bodies subject to the
provisions of this [Law] [Act] and on its own activities.

Article 7. Confidentiality

1. In addition to any existing legal protection of the privacy of child victims and
witnesses in accordance with article 3, paragraph 3, of this [Law] [Act], all persons
working with a child victim or witness as well as all members of the [Authority]
[Office] established under article 5 of the present [Law] [Act] shall maintain the con-
fidentiality of all information on child victims and witnesses that they may have
acquired in the performance of their duty.

2. Any person violating paragraph 1 of this article shall be guilty of an offence and
shall be subject to a term of imprisonment of [...] or a fine of [...] or both.
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Article 8. Training

1. Professionals working with child victims and witnesses shall undergo appropriate
training on issues related to child victims and witnesses.

2. Where appropriate, the [Authority] [Office] established under article 5 of the
present [Law] [Act] shall develop and publish training curricula for professionals work-
ing with child victims and witnesses of crime. The training should cover the
following:

(a) Relevant human rights norms, standards and principles, including the rights
of the child;

(b) Principles and ethical duties related to the performance of their functions;
(c¢) Signs and symptoms that are indicative of crimes against children;

(d) Crisis assessment skills and techniques, especially for making referrals, with
an emphasis placed on the need for confidentiality;

(e) The dynamics and nature of violence against children and the impact and
consequences, including negative physical and psychological effects, of crimes against
children,;

(f) Special measures and techniques to assist child victims and witnesses in the
justice process;

(g) Information on children’s developmental stages as well as cross-cultural and
age-related linguistic, ethnic, religious, social and gender issues, with particular atten-
tion to children from disadvantaged groups;

(h) Appropriate adult-child communication skills, including a child-sensitive
approach;

(i) Interview and assessment techniques that minimize distress or trauma to chil-
dren while maximizing the quality of information received from them, including skills
to deal with child victims and witnesses in a sensitive, understanding, constructive and
reassuring manner;

(j). Methods to protect and present evidence and to question child witnesses;

(k) Roles of, and methods used by, professionals working with child victims and
witnesses.






Chapter Ill. Assistance to child victims and
witnesses during the justice process

A. General provisions
Article 9. Right to be informed

A child victim or witness, his or her parents or guardian, his or her lawyer, the
support person, if designated, or other appropriate person designated to provide assist-
ance shall, from their first contact with the justice process and throughout that process,
be promptly informed by [rname of competent authority] about the stage of the process
and, to the extent feasible and appropriate, about the following:

(a) Procedures of the adult and juvenile criminal justice process, including the
role of child victims or witnesses, the importance, timing and manner of testimony,
and the ways in which interviews will be conducted during the investigation and
trial;

(b) Existing support mechanisms for a child victim or witness when making a
complaint and participating in investigations and court proceedings, including making
available a victim’s lawyer or other appropriate person designated to provide
assistance;

(c) Specific places and times of hearings and other relevant events;
(d) Availability of protective measures;

(e) Existing mechanisms for the review of decisions affecting the child victim
or witness;

() Relevant rights of child victims and witnesses pursuant to applicable national
legislation, the Convention on the Rights of the Child and other international legal
instruments, including the Guidelines and the Declaration of Basic Principles of Justice
for Victims of Crime and Abuse of Power, adopted by the General Assembly in its
resolution 40/34 of 29 November 1985;

(g) Existing opportunities to obtain reparation from the offender or from the State
through the justice process, through alternative civil proceedings or through other
processes;

(h) Availability and functioning of restorative justice schemes;

(i) Availability of health, psychological, social and other relevant services and
the means of accessing such services, as well as the availability of legal or other advice
or representation and emergency financial support, where applicable;

(/). The progress and disposition of the specific case, including the apprehension,
arrest and custodial status of the accused and any pending changes to that status, the
prosecutorial decision and relevant post-trial developments and the outcome of
the case.
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Article 10. Legal assistance

A child victim or witness shall be assigned a lawyer by the State free of charge
throughout the justice process in the following instances:

(a) At his or her request;
(b) At the request of his or her parents or guardian;
(c) At the request of the support person, if one has been designated;

(d) Pursuant to an order of the court on its own motion, if the court considers
the assignment of a lawyer to be in the best interests of the child.

Article 11. Protective measures

At any stage in the justice process where the safety of a child victim or witness
is deemed to be at risk, [name of competent authority] shall arrange to have protective
measures put in place for the child. Those measures may include the following:

(a) Avoiding direct contact between a child victim or witness and the accused at
any point in the justice process;

(b) Requesting restraining orders from a competent court, supported by a registry
system;

(c) Requesting a pretrial detention order for the accused from a competent court,
with “no contact” bail conditions;

(d) Requesting an order from a competent court to place the accused under house
arrest;

(e) Requesting protection for a child victim or witness by the police or other
relevant agencies and safeguarding the whereabouts of the child from disclosure;

(f/ Making or requesting from competent authorities other protective measures
that may be deemed appropriate.

Article 12. Language, interpreter and other special assistance measures

1. The court shall ensure that proceedings relevant to the testimony of a child victim
or witness are conducted in language that is simple and comprehensible to a child.

2. If a child needs the assistance of interpretation into a language that the child
understands, an interpreter shall be provided free of charge.

3. If, in view of the child’s age, level of maturity or special individual needs, which
may include but are not limited to disabilities if any, ethnicity, poverty or risk of
revictimization, the child requires special assistance measures in order to testify or
participate in the justice process, such measures shall be provided free of charge.
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B. During the investigation phase

The provisions contained in the present section (“B. During the investigation
phase”) of this [Law] [Act] shall apply to all national competent authorities involved
in the investigation of cases involving a child victim or witness.

Article 13. Specially trained investigator

1. An investigator specially trained in dealing with children shall be appointed by
[name of competent authority] to guide the interview of the child, using a child-sensitive
approach.

2. The investigator shall, to the extent possible, avoid repetition of the interview
during the justice process in order to prevent secondary victimization of the child.

Article 14. Medical examinations and the taking of bodily samples

1. A child victim or witness shall be subjected to medical examination or to the
taking of a bodily sample only if the following two conditions are met:

(a) His or her parents or guardian or the support person is present, unless the
child decides otherwise;

(b) Written authorization for a medical examination or the taking of a bodily
sample has been provided by the court, a senior police officer or the prosecutor.

2. The court, a senior police officer or the prosecutor shall provide written authoriza-
tion for a medical examination or the taking of a bodily sample only if there are
reasonable grounds for believing that such an examination or taking of a bodily sample
is necessary.

3. If at any time during the investigation phase, there is any doubt as to the health
of a child victim or witness, including the child’s mental health, the competent author-
ity conducting the proceedings shall ensure that a comprehensive medical examination
is carried out on the child by a physician as soon as possible.

4. Following such a medical examination, the competent authority conducting the
proceedings shall use its best endeavours to ensure that the child receives such treat-
ment as recommended by the physician, including, where necessary, admission
to hospital.

Article 15. Support person

As from the beginning of the investigation phase and during the entire justice
process, child victims and witnesses shall be supported by a person with training and
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professional skills to communicate with and assist children of different ages and back-
grounds in order to prevent the risk of duress, revictimization and secondary
victimization.

Article 16. Designation of a support person

1. The investigator shall inform [name of competent authority] of his or her intention
to invite a child victim or witness for an interview and shall ask for the designation
of a support person.

2. The support person shall be designated by [name of competent body]. Prior to the
designation, [name of competent authority] shall consult with the child and his or her
parents or guardian, including with respect to the gender of the support person to be
designated.

3. The support person shall be given sufficient time to make acquaintance with the
child before the first interview takes place.

4. When inviting the child to an interview, the investigator shall inform the child’s
support person of the time and place of the interview to take place.

5. Any interview of a child victim or witness conducted as part of the justice process
shall take place in the presence of the support person.

6. The continuity of the relationship between the child and the support person shall
be ensured to the greatest extent possible throughout the justice process.

7. [Name of competent body], which designated the support person, shall monitor the
work of the support person and assist him or her, if necessary. If the support person
fails to perform his or her duties and functions in accordance with this [Law] [Act],
[name of competent body] shall designate a replacement support person after consulta-
tion with the child.

Article 17. Functions of the support person

The support person shall, inter alia:

(a) Provide general emotional support to the child;

(b) Provide assistance, in a child-sensitive manner, to the child during the entire
justice process. Such assistance may include measures to alleviate the negative effects
of the criminal offence on the child, measures to assist the child in carrying out his
or her daily life and measures to assist the child in dealing with administrative matters
arising from the circumstances of the case;

(c¢) Advise whether therapy or counselling is necessary;
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(d) Liaise and communicate with the child’s parents or guardian, family, friends
and lawyer, as appropriate;

(e) Inform the child about the composition of the investigation team or court and
all other issues as stated in article 9 of this [Law] [Act];

(f) In coordination with the lawyer representing the child or in the absence
of a lawyer representing the child, discuss with the court, the child and his or her
parents or guardian the different options for giving evidence, such as, where avail-
able, video recording and other means to safeguard the best interests of the
child;

(g) In coordination with the lawyer representing the child or in the absence of a
lawyer representing the child, discuss with the law enforcement agencies, the prosecutor
and the court the advisability of ordering protective measures;

(h) Request that protective measures be ordered, if necessary;

(i) Request special assistance measures if the child’s circumstances warrant them.

Article 18. Information to be provided to the support person

In addition to the information to be provided pursuant to article 9 of this [Law]
[Act], at all stages of the justice process the support person shall be kept informed of:

(a) The charges against the accused;

(b) The relationship between the accused and the child;

(¢) The custodial status of the accused.

Article 19. Functions of the support person in case of
the release of the accused

The support person, having been informed by the competent authority of the release
of the accused from custody or pretrial detention, shall inform the child and his or her
parents or guardian and lawyer accordingly and shall assist him or her in requesting
appropriate protection measures, if necessary.

C. During the trial phase

Article 20. Reliability of child evidence

1. A child is deemed to be a capable witness unless proved otherwise through a
competency examination administered by the court in accordance with article 21 of
this [Law] [Act], and his or her testimony shall not be presumed invalid or untrust-
worthy by reason of his or her age alone provided that his or her age and maturity
allow the giving of intelligible and credible testimony.
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2. For the purposes of this section (“C. During the trial phase”), a child’s testimony
includes testimony given with technical communication aids or through the assistance
of an expert specialized in understanding and communicating with children.

3. The weight given to the testimony of a child shall be in accordance with his or
her age and maturity.

4. A child, irrespective of whether he or she will provide testimony, shall have the
opportunity to express his or her personal views and concerns on matters related to
the case, his or her involvement in the justice process in particular his or her safety
with respect to the accused, his or her preference to testify or not and the manner in
which the testimony is to be given, as well as any other relevant matter affecting him
or her. In cases where his or her views have not been accommodated, the child should
receive a clear explanation of the reasons for not taking them into account.

5. A child shall not be required to testify in the justice process against his or her
will or without the knowledge of his or her parents or guardian. His or her parents or
guardian shall be invited to accompany the child except in the following
circumstances:

(a) The parents or the guardian are the alleged perpetrator of the offence com-
mitted against the child;

(b) The child expresses a concern about being accompanied by his or her parents
or guardian;

(c¢) The court deems it not to be in the best interest of the child to be accompanied
by his or her parents or guardian.

Article 21. Competency examination

1. A competency examination of a child may be conducted only if the court deter-
mines that there are compelling reasons to do so. The reasons for such a decision shall
be recorded by the court. In deciding whether or not to carry out a competency exami-
nation, the best interest of the child shall be a primary consideration.

2. The competency examination is aimed at determining whether or not the child is
able to understand questions that are put to him or her in a language that a child
understands as well as the importance of telling the truth. The child’s age alone is not
a compelling reason for requesting a competency examination.

3. The court may appoint an expert for the purpose of examining the child’s competency.
Aside from the expert, the only other persons who may be present at a competency
examination are:

(a) The magistrate or judge;
(b) The public prosecutor;

(c) The defence lawyer;
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(d) The child’s lawyer;
(e) The support person;
(f) A court reporter or clerk;

(g) Any other person, including the child’s parents or guardian or a guardian ad litem,
whose presence, in the opinion of the court, is necessary for the welfare of the child.

4. If the court does not appoint an expert, the competency examination of a child
shall be conducted by the court on the basis of questions submitted by the public
prosecutor and the defence lawyer.

5. The questions shall be asked in a child-sensitive manner appropriate to the age
and developmental level of the child and shall not be related to the issues involved in
the trial. They shall focus on determining the child’s ability to understand simple
questions and answer them truthfully.

6. Psychological or psychiatric examinations to assess the competency of a child shall
not be ordered unless compelling reasons to do so are demonstrated.

7. A competency examination shall not be repeated.

Article 22. Oath

1. At the discretion of the presiding magistrate or judge, a child witness shall not be
required to swear an oath, for instance, if the child is unable to understand the conse-
quences of taking an oath. In such cases, the presiding magistrate or judge may offer
the child the opportunity to promise to tell the truth. In either event, the court shall
nevertheless hear the child’s testimony.

2. A child witness shall not be prosecuted for giving false testimony.

Article 23. Designation of a support person during the trial

1. Before inviting a child victim or witness to court, the competent magistrate or judge
shall verify that the child is already receiving the assistance of a support person.

2. If a support person has not already been designated, the competent magistrate or
judge shall appoint one in consultation with the child and his or her parents or guard-
ian, and shall provide the support person with adequate time to familiarize him or
herself with the case and liaise with the child.

3. The competent magistrate or judge shall inform the support person of the date and
venue of the trial or court session.
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Article 24. Waiting areas

1. The competent magistrate or judge shall ensure that child victims and witnesses
can wait in appropriate waiting areas equipped in a child-friendly manner.

2. Waiting areas used by child victims and witnesses shall not be visible to or acces-
sible to persons accused of having committed a criminal offence.

3. Where possible, the waiting areas used by child victims and witnesses should be
separate from the waiting area provided for adult witnesses.

4. The competent magistrate or judge may, if appropriate, order a child victim or
witness to wait in a location away from the courtroom and invite the child to appear
when required.

5. The magistrate or judge shall give priority to hearing the testimony of a child victims
and witnesses in order to minimize their waiting time during the court appearance.

Article 25  Emotional support for child victims and witnesses

1. In addition to the child’s parents or guardian and his or her lawyer or other appro-
priate person designated to provide assistance, the competent magistrate or judge shall
allow the support person to accompany a child victim or witness throughout his or her
participation in the court proceedings in order to reduce anxiety or stress.

2. The competent magistrate or judge shall inform the support person that he or she,
as well as the child himself or herself, may ask the court for a recess whenever the
child needs one.

3. The court may order a child’s parents or guardian to be removed from a hearing
only when it is in the best interests of the child.

Article 26.  Courtroom facilities

1. The competent magistrate or judge shall ensure that appropriate arrangements for
child victims or witnesses are made in the courtroom, such as, but not limited to,
providing elevated seats and assistance for children with disabilities.

2. The courtroom layout shall ensure that, in so far as possible, the child shall be
able to sit close to his or her parents or guardian, support person or lawyer during all
proceedings.

[Article 27.  Cross-examination (option for common law countries)

Where applicable, and with due regard for the rights of the accused, the competent
magistrate or judge shall not allow cross-examination of a child victim or witness by
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the accused. Such cross-examination may be undertaken by the defence lawyer under
the supervision of the competent magistrate or judge, who will have the duty to prevent
the asking of any question that may expose the child to intimidation, hardship or
undue distress.]

Article 28. Measures to protect the privacy and well-being of
child victims and witnesses

At the request of a child victim or witness, his or her parents or guardian, his or
her lawyer, the support person, other appropriate person designated to provide assist-
ance or on its own motion, the court, taking into account the best interests of the child,
may order one or more of the following measures to protect the privacy and physical
and mental well-being of the child and to prevent undue distress and secondary
victimization:

(a) Expunging from the public record any names, addresses, workplaces, profes-
sions or any other information that could be used to identify the child;

(b) Forbidding the defence lawyer from revealing the identity of the child or
disclosing any material or information that would tend to identify the child,;

(c¢) Ordering the non-disclosure of any records that identify the child, until such
time as the court may find appropriate;

(d) Assigning a pseudonym or a number to a child, in which case the full name
and date of birth of the child shall be revealed to the accused within a reasonable
period for the preparation of his or her defence;

(e) Efforts to conceal the features or physical description of the child giving
testimony or to prevent distress or harm to the child, including testifying:

(i) Behind an opaque shield;
(i) Using image- or voice-altering devices;

(iii) Through examination in another place, transmitted simultaneously to the
courtroom by means of closed-circuit television;

(iv) By way of videotaped examination of the child witness prior to the
hearing, in which case the counsel for the accused shall attend the exami-
nation and be given the opportunity to examine the child witness or
victim;

(v) Through a qualified and suitable intermediary, such as, but not limited
to, an interpreter for children with hearing, sight, speech or other
disabilities;

(f) Holding closed sessions;

(g) Giving orders to temporarily remove the accused from the courtroom if the
child refuses to give testimony in the presence of the accused or if circumstances show
that the child may be inhibited from speaking the truth in that person’s presence. In
such cases, the defence lawyer shall remain in the courtroom and question the child,
and the accused’s right of confrontation shall thus be guaranteed;
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(h) Allowing recesses during the child’s testimony;

(i) Scheduling hearings at times of day appropriate to the age and maturity of
the child;

(j) Taking any other measure that the court may deem necessary, including, where
applicable, anonymity, taking into account the best interests of the child and the rights
of the accused.

D. In the post-trial period
Article 29. Right to restitution and compensation

[Option if a State victims fund exists:

1. The court shall inform a child victim, his or her parents or guardian and his or
her lawyer about the procedures for claiming compensation.

2. A child victim who is not a national shall have to right to claim compensation.]

[Option 1. Common law countries

3. Upon conviction of the accused and in addition to any other measure imposed on
him or her, the court may, at the request of the prosecutor, the victim, his or her parents
or guardian or the victim’s lawyer, or on its own motion, order that the offender make
restitution or compensation to a child as follows:

(a) In cases of damage to or loss or destruction of property of a child victim as
a result of the commission of the offence or the arrest or attempted arrest of the
offender, the court may order the offender to pay to the child or to his or her legal
representative the replacement value in the event that the property cannot be returned
in full;

(b) In cases of bodily or psychological harm to a child as a result of the com-
mission of the offence or the arrest or attempted arrest of the offender, the court may
order the offender to financially compensate the child for all damages incurred as a
result of the harm, including expenses related to social and education reintegration,
medical treatment, mental health care and legal services;

(c) In cases of bodily harm or threat of bodily harm to a child who was a member
of the offender’s household at the relevant time, the court may order the offender to
pay the child compensation for the expenses incurred as a result of moving from the
offender’s household.]

[Option 2. Countries where criminal courts have no jurisdiction in civil claims

3. After delivering the verdict, the court shall inform the child, his or her parents or
guardian and the child’s lawyer of the right to restitution and compensation in accord-
ance with national law.]
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[Option 3. Countries where criminal courts have jurisdiction in civil claims

3. The court shall order full restitution or compensation to the child, where appropri-
ate, and inform the child of the possibility of seeking assistance for enforcement of
the restitution or compensation order.]

Article 30. Restorative justice measures

If restorative justice measures are considered, [name of competent body] shall
inform the child, his or her parents or guardian and the child’s lawyer of available
restorative justice programmes and how to access such programmes, as well as the
possibility of seeking restitution and compensation in court if the restorative justice
programme fails to achieve an agreement between the child victim and the offender.

Article 31. Information on the outcome of the trial

1. The competent magistrate or judge shall inform the child, his or her parents or
guardian and the support person of the outcome of the trial.

2. The competent magistrate or judge shall invite the support person to provide emo-
tional support to the child to help him or her to come to terms with the outcome of
the trial, if necessary.

[Option for common law countries:

3. The court shall inform the child, his or her parents or guardian and the child’s
lawyer of existing procedures for the granting of parole to the offender and of the
child’s right to express his or her views in that regard.]

Article 32. Role of the support person after the
conclusion of the proceedings

1. Immediately after the conclusion of the proceedings, the support person shall liaise
with appropriate agencies or professionals to ensure that further counselling or treat-
ment for the child victim or witness is provided if necessary.

2. In the event that a child victim or witness needs to be repatriated, the support
person shall liaise with the competent authorities, including consulates, in order to
ensure correct implementation of the relevant national and international provisions
governing the repatriation of children and to assist the child in the preparations for
repatriation.
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Article 33. Information on the release of convicted persons

1. In the event that a convicted person is to be released from detention, [name of
competent authority], through the support person, if applicable, or through the child’s
lawyer, shall inform the child and his or her parents or guardians of that release. The
information shall be provided by [name of competent authority] as early as possible
after such a decision has been taken, at the latest one day prior to the release.

2. The court shall inform a child victim or witness of the release of a convicted
person at least up to a period of [...] years after the child has reached the age
of 18.

E. Other proceedings

Article 34. Extended application to other proceedings

The provisions of this [Law] [Act] shall apply, mutatis mutandis, to all matters
pertaining to a child victim or witness, including civil matters.



[Chapter IV. Final provisions]

[Article 35.  Final provisions (option for civil law countries)

The present [Law] [Act] shall enter into force in accordance with existing national
procedures under the national legislation of [name of country].]
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Part two

Commentary on the Model Law on
Justice in Matters involving
Child Victims and Witnesses of Crime






Introduction

In its resolution 2005/20 of 22 July 2005, the Economic and Social Council adopted
the Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime
(the “Guidelines”), contained in the annex to that resolution. The Guidelines form part
of the body of the United Nations standards and norms in crime prevention and criminal
justice, which are internationally recognized normative principles in that area as devel-
oped by the international community since 1950.

In order to assist countries, international organizations providing legal assistance
to requesting States, public agencies and non-governmental and community-based
organizations, as well as practitioners, in implementing the Guidelines, the United
Nations Office on Drugs and Crime, in cooperation with UNICEF, has developed a
series of technical tools, including the Model Law on Justice in Matters involving Child
Victims and Witnesses of Crime.

The purpose of the Model Law is to assist Governments in drafting relevant national
legislation in conformity with the principles contained in the Guidelines and other
relevant international legal instruments such as the Convention on the Rights of the
Child.

The present commentary on the Model Law on Justice in Matters involving Child
Victims and Witnesses of Crime has been designed to provide a better understanding
of the provisions of the Model Law. Furthermore, the commentary contains references
to laws, jurisprudence and international norms as well as explanations and examples
related to the various articles of the Model Law.

First, it is important to stress that the Model Law establishes the principle that
there are several categories of professionals that can and should provide assistance to
child victims and witnesses of crime throughout the justice process. It has often been
argued that it is a primary right, as well as a duty, of the parents to provide such
assistance and that the intervention of the State in this regard could infringe that right
and duty. However, it was also recognized that multi-disciplinary expertise of profes-
sionals can support parents, who are often unfamiliar with the justice process, on how
to best assist their children.

With respect to its scope, the Model Law is intended to cover all persons under
the age of 18 giving testimony in the justice process, who are victims or witnesses of
crime. However, the Model Law is also intended to protect and assist children who
may be both victim and perpetrator, as well as those child victims who do not wish
to testify. In accordance with the Convention on the Rights of the Child, which provides
the same basic rights for all children, this Model Law does not differentiate between
victims who are also witnesses and victims who are not witnesses, or between victims
and witnesses in conflict with the law and those who are not.
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Unless indicated otherwise, the provisions of the Model Law are intended to cover
both child victims and witnesses.

In view of the fact that there are different legal systems, with different drafting
traditions, the Model Law contains some optional articles and provisions in order to
accommodate such differences.

The Model Law is intended to be applicable either as a whole or in part, based
on the needs and the unique circumstances of each country.



Preamble

In its preamble, the Model Law on Justice in Matters involving Child Victims and
Witnesses of Crime provides two options: one for civil law countries and one for
common law countries.

The fourth paragraph of the option for civil law countries contains a list of rights
of child victims and witnesses of crime. The rights listed in the paragraph derive from
different legal sources, namely the Convention on the Rights of the Child, which was
adopted by the General Assembly in its resolution 44/25 of 20 November 1989 and
entered into force on 2 September 1990, and the Guidelines on Justice in Matters
involving Child Victims and Witnesses of Crime (Economic and Social Council resolu-
tion 2005/20, annex), which have different legal implications. Whereas the rights men-
tioned in the Convention are of a binding nature for those countries which have ratified
the Convention, the rights specified in the Guidelines do not have the same legal force.
Nevertheless, the rights contained in the two instruments are interrelated, and it is their
combination and interconnectedness that provide the framework for a full and
comprehensive system of protection for child victims and witnesses of crime.
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Chapter I. Definitions

9 LT3

1. The definitions of “child victim or witness”, “professionals”, “justice process” and
“child-sensitive” contained in the Model Law are drawn from paragraph 9 of the
Guidelines.

Support person

2. The concept of “support person” has been incorporated into the legislation of
several countries under different names and at different stages of the justice process.
The common denominator of this institution is the provision of support and assistance
to child victims and witnesses, from the earliest possible stage of the justice process,
by a person specialized and trained in assisting children in a way that a child under-
stands and accepts. The main purpose of the presence of a support person is to protect
the child victim or witness from the risks of duress, revictimization and secondary
victimization.

Child’s guardian
3. To provide a definition of a “child’s guardian”, the Model Law has opted to refer
to the relevant legal provisions of each Member State.

Secondary victimization

4. The definition of “secondary victimization” contained in the Model Law has been
drawn from the Handbook on Justice for Victims: on the Use and Application of the
Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power’
developed by the Office for Drug Control and Crime Prevention in 1999.

Revictimization
5. The definition of “revictimization” contained in the Model Law draws on the defini-

tion contained in Council of Europe recommendation Rec (2006) 8 of the Committee
of Ministers to member States on assistance to crime victims of 14 June 2006.*
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Chapter Il. General provisions on assistance
to child victims and witnesses

Article 1. Best interests of the child

1. Subparagraph 8 (c) of the Guidelines on Justice in Matters involving Child Victims
and Witnesses of Crime states that while the rights of accused and convicted offenders
should be safeguarded, every child has the right to have his or her best interests given
primary consideration. Article 3, paragraph 1, of the Convention on the Rights of the
Child provides that, in all actions concerning children, the best interests of the child
shall be a primary consideration.

2. The concept of the “best interests of the child” is also present in several regional
treaties, in particular the African Charter on the Rights and Welfare of the Child,’ the
American Convention on Human Rights,® the Inter-American Convention on International
Traffic in Minors,” the European Convention on the Exercise of Children’s Rights® and
other legal instruments.’

3. The concept of the “best interests of the child” is considered self-explanatory in
the legislation of several States, for example Australia,!® while other States, such as
South Africa,!! have opted for providing a definition in their domestic law. An interest-
ing approach is that contained in the legislation of Venezuela (Bolivarian Republic of),
according to which the “best interests of the child” are considered a principle of inter-
pretation and application of the law.!?

4. Tt was therefore decided not to include a definition of the principle in the Model
Law but to leave it to national legislators to decide on the best approach.

5. However, it should be stressed that in the context of criminal justice proceedings,
the principle of the “best interests of a child”, while it should be a primary consideration,
cannot jeopardize or undermine the rights of an accused or convicted person. A balance
has to be struck between the protection of the child victim or witness of crime and the
safeguarding of the rights of the accused. Therefore, the language of article 1 reflects
that balance and mirrors the language of subparagraph 8 (c) of the Guidelines.

Article 2.  General principles

Article 2 provides general guiding principles that apply to the implementation of
the law.
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Article 3. Duty to report offences involving a child victim or witness

1. Several countries make it a general legal obligation to report offences against
children to the competent authorities immediately upon their discovery.'® In those coun-
tries, failure to report such a crime may constitute a criminal offence (by omission).

2. According to the national legislation of some countries, that duty is even more
stringent for certain categories of professionals working in contact with children, includ-
ing civil servants in the ministry responsible for education,'# social workers,'> doctors'®
and nurses.!”

3. The approach chosen in the Model Law is to explicitly establish a duty to report
such offences, with legal consequences for not complying with that duty, for specific
professional categories that are in close contact with children, such as teachers, doctors
and social workers. The Model Law also leaves to national legislators the option of
extending the duty to report to other professional categories as is deemed appropriate
and in accordance with other national laws.

Article 4.  Protection of children from contact with offenders

1. Several States have created special lists of persons convicted of specific offences
such as sexual crimes.'® The lists can be used by the police to track criminals, but
they are also sometimes made available to potential employers, which make use of
them to gather information on the applicant’s criminal record.

2. The Terre des Hommes International Federation, an international non-governmen-
tal organization, has issued a guidebook, for internal use, to prevent the recruitment
of persons having been in conflict with the law in connection with offences against
children. The guidebook provides important information and input in this regard."”

3. Under the Model Law, any person convicted of a qualifying offence against a child
shall not be eligible to work in a service, institution or association providing services
to children. That provision protects children from the risk of becoming victims of
recidivist offenders. Failure by an employer to comply with article 4, paragraph 2, of
the Model Law is considered an offence.

Article 5. National [authority] [office] for the
protection of child victims and witnesses

1. Establishing a centralized government body or authority to coordinate the various
activities related to victims’ assistance is often an appropriate first step towards achiev-
ing effective coordination among the main actors involved in providing assistance to
victims.?’ The Model Law includes this provision reflecting best practices.
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2. Several States have established specific authorities in charge of coordinating activ-
ities to promote and protect children’s rights.”?! However, in some countries, usually
due to a lack of resources, the protection of and assistance to children is carried out
mainly by non-governmental organizations, whose operations are supervised by govern-
ment authorities.?

3. In some countries, the task of coordinating child protection is undertaken at the
local or regional level. In the United Kingdom of Great Britain and Northern Ireland,
for example, the Area Child Protection Committees bring together representatives
of the main agencies and professionals involved in child protection to coordinate
different activities to be undertaken in the local area to safeguard children. The
Committees, inter alia, develop local policies for inter-agency work within the
national framework, assist in improving the quality of child protection through train-
ing and raise awareness within the community on the necessity of safeguarding
children’s rights.?®* Similar initiatives can be found in countries such as Bolivia,
India and Tunisia.?*

4. 1In Belgium, a coordination commission for child victims of maltreatment has been
established in every French-speaking judiciary district. The purpose of the commissions
is to inform local entities and coordinate their efforts to assist child victims of mal-
treatment in order to improve the effectiveness of such entities. The membership of
the commissions comprises representatives of political parties, magistrates, law enforce-
ment officials and social workers.?

5. Legislation for the establishment of specific coordination mechanisms to assist
victims of specific types of crime can be found in countries such as Bulgaria (for
victims of trafficking in human beings), Estonia (for victims of negligence, mistreat-
ment and physical, mental or sexual abuse), Indonesia (for victims of child trafficking)
and the Philippines (for victims of child prostitution or other sexual abuse and child
trafficking).?

6. The coordinating authority should include representatives of all relevant authorities.
Thus, subparagraph 2 (i) of article 5 has been included as an option to facilitate the
appointment of any other representative in accordance with local requirements and
legislation.

7. 1In order to ensure the implementation of the provision, which may be delayed
owing to budgetary considerations, it is also suggested that Governments set a limited
period of time for the appointment of members.

Article 6. Functions of the [national authority] [office]
for the protection of child victims and witnesses

Article 6 sets out the functions that the national authority or office for the protec-
tion of child victims and witnesses should perform.
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Article 7. Confidentiality

1. The intention of article 7 is to protect the privacy and safety of child victims and
witnesses by providing that members of the authority established under article 5 shall
maintain confidentiality of information related to child victims and witnesses.

2. A good example of domestic legislation guaranteeing confidentiality of information
related to child victims and witnesses is that of the United States of America relating
to the rights of child victims and witnesses,?’” which provides the following:

“(D) Privacy Protection.
“(1) Confidentiality of Information

“(A) A person acting in a capacity described in subparagraph (B) in con-
nection with a criminal proceeding shall:

“(i) keep all documents that disclose the name or any other informa-
tion concerning a child in a secure place to which no person who does
not have reason to know their contents has access; and

“(ii) disclose documents described in clause (i) or the information in
them that concerns a child only to person who, by reason of their
participation in the proceeding, have reason to know such information.

“(B) Subparagraph (A) applies to:

“(1) all employees of the Government connected with the case,
including employees of the Department of Justice, any law enforcement
agency involved in the case, and any person hired by the Government
to provide assistance in the proceeding;

“@i) employees of the Court;

“(@ii) the defendant and employees of the defendant, including the
attorney for the defendant and persons hired by the defendant or the
attorney for the defendant to provide assistance in the proceeding;
and

“@iv) members of the jury.”

3. In several States, usually on the basis of provisions contained in existing laws
on the media or in the youth codes or laws on child protection, the prohibition of
the dissemination of child-related information to the public is strengthened by provi-
sions that ensure the prohibition of the publication or broadcasting of such informa-
tion, including pictures of children, by the media, to the extent that, even when such
information leaks out despite the restrictions, the media are prohibited from making
use of it.”® Broadcasting such protected information may constitute a criminal
offence.”

4. As most national laws already contain such prohibitions, the Model Law does not
include a specific provision on the media’s publication of such information.
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Article 8. Training

1. In line with paragraph 40 of the Guidelines on Justice in Matters involving Child
Victims and Witnesses of Crime, the Model Law provides that those professionals
who in their work come in contact with child victims or witnesses of crime, in par-
ticular those responsible for providing assistance to such children, shall receive appro-
priate training.

2. In Bolivia (Codigo del Niiio, Niiia y Adolescente, art. 12) and Bulgaria (Child
Protection Act (2004), art. 3, para. 6), for example, training of law enforcement officials
who come in contact with child victims and witnesses of crimes is a requirement.

3. Ideally, the training for those dealing with child victims and witnesses of crime
should contain a common, multidisciplinary component intended for all professionals,
combined with more specific modules addressing the specific needs of each profes-
sion. For example, while training for judges and prosecutors may essentially focus
on legislation and specific procedures, law enforcement officials may require training
on broader issues, including psychological and behavioural issues. The training of
social workers, meanwhile, may focus more on assistance, while training for medical
personnel should focus on forensic examination techniques to assemble a solid evi-
dentiary basis.

4. In many countries, law enforcement officials, because they are responsible for
receiving reports of criminal offences and for investigating those offences, are the first
professionals with whom victims and witnesses of crime come in contact. Therefore,
law enforcement officials should receive specific and appropriate training on assisting
child victims and witnesses and their families. It is important to stress that adequate
training of law enforcement officials can contribute to conducting a proper investigation
while minimizing potential harm.

5. Such training should, inter alia: (a) enable law enforcement officials to understand
and apply the main provisions of legislative and departmental policies concerning the
treatment of child victims and witnesses of crime; (b) raise awareness of the issues
covered in the Guidelines and relevant regional and international instruments; and
(c) familiarize law enforcement officials with specific protocols for intervention, in
particular with respect to the initial contact between a child victim and the law enforce-
ment agency, the initial interview of a child victim or witness, the investigation of an
offence and victim’s support.

6. In addition, a law enforcement official specialized in child-related issues should
also receive training on how to put victims and witnesses in contact with available
support groups, on providing information and helping victims to deal with the effects
of victimization and on eliminating the risk of secondary victimization. A good exam-
ple of legislation providing for specific training targeting police units is that of India
(Juvenile Justice (Care and Protection of Children) Act, 2000 (No. 56 of 2000), art. 63).
Similar initiatives can be found in other countries, such as Morocco (Code of Criminal
Procedure, art. 19) and Peru (Codigo de los Niiios y Adolescentes (Law No. 27.337,
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2000), arts. 151-153). The development and dissemination of domestic guidelines
addressing the issue of child victims and witnesses from the police’s viewpoint should
also be encouraged.

7. In common law countries, the training of prosecutors on child-friendly procedures
may ensure that prosecutors, when preparing a case and in presenting it to the court,
truly and fully take into account the specific requirements related to the situation of
child victims and witnesses of crimes. When leading the investigation and preparing a
case for trial, prosecutors have an opportunity to ensure that the rights of child victims
and witnesses are respected. They can keep the child informed of the court’s procedures
and proceedings, ensure that the pretrial and court settings are appropriate and follow
up with referrals. Training of prosecutors may ensure that they provide a basic level
of assistance and information to child victims and witnesses, including notification
regarding the status of the case and the use of special measures such as waiting areas
for child victims and witnesses and their families.

8. Prosecutors may also be encouraged to develop agreements with non-governmental
organizations in order to provide key services to children, including after the comple-
tion of the case and the conviction of the offender. In the United Kingdom, the Judicial
Studies Board has developed a child witness training programme for barristers and
magistrates, focusing on the Human Rights Act of 1998. It is a self-taught course fol-
lowed by a one-day training programme. In addition, a victim and witness training
pack published by the Magistrates’ Courts Committees provides detailed information
on the process of identifying potentially vulnerable and intimidated witnesses. The
participants are shown a video portraying a victim’s experience and then given the
opportunity to explore their own experiences of vulnerability. Finally, the Crown
Prosecution Service of the United Kingdom has developed a four-level programme of
victim and witness training that focuses on the following: (a) raising awareness among
the Crown Prosecution Service staff of issues relating to victims and witnesses and
their role and responsibilities; (b) ensuring effective identification of vulnerable or
intimidated witnesses and their eligibility for access to special measures; (c) ensuring
effective support of witnesses and case management; and (d) ensuring effective com-
munication, including dealing with prosecution decisions.

9. Another example is that of Mexico, where prosecution services have developed a
programme of awareness and support for victims of crime, which includes, inter alia,
training and workshops on the protection of victims (Ley de Atencion y Apoyo a las
Victimas del Delito para el Distrito Federal (2003), art. 22 (VIID)).

10. Development of domestic guidelines addressing the issue of child victims and
witnesses from the prosecutor’s viewpoint, such as the Guidelines for Crown
Prosecutors®® of Canada, should also be encouraged. The National Prosecuting
Authority of South Africa developed the Child Law Manual for Prosecutors
(Pretoria, 2001), which has been used as a basis for the training of prosecutors
throughout the country.

11. In civil law countries where legislation provides that victims be assisted by an
appointed lawyer for victims, training similar to that described above should be provided
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for lawyers representing victims. Because of a child victim’s special relationship with
his or her lawyer, who is appointed expressly to protect his or her rights, that lawyer
is in the best position to ensure that the child victim receives all appropriate available
assistance and care. In France, several bar associations have taken the initiative of
creating groups of specialized lawyers who are provided with continuing education on
child-related issues, including through legal updates and the expertise of other relevant
professionals, such as psychologists, social workers and judges.?!

12.  Similarly, it is of crucial importance that all judges be trained in, or are at least
well informed, on child-related issues. The institution of specialized juvenile judges
does not exist in all countries, and even in those countries where it does exist, judges
very often have to shift within the justice system from penal to civil matters, from
specialized to general matters and vice versa. But in many countries, child-related
issues are reserved for a special category of magistrates who have received proper
training, making them specialists in these matters. These magistrates often work exclu-
sively on these issues, which may include, in addition to family law and juvenile
justice, granting judicial orders for the protection of children and measures for dealing
with children requiring special care and protection (for example, Brazil, Estatuto da
Crianga e do Adolescente, Law No 8.069 (1990), art. 145).

13.  Health-care professionals may also provide first-line assistance to child victims
and witnesses of crime, as they may be the first to come into contact with them or
may even be the ones who discover that a child has been a victim of a crime. Training
programmes and protocols for relevant hospital personnel on the rights and needs of
child victims and witnesses, including medical and psychological support, as well as
a victim-sensitive code of ethics for medical staff, should be developed. A good exam-
ple of this kind of training programmes for health-care professionals is the certificate
programme on the protection of child victims of abuse and maltreatment created by
the Social Workers Training School of Saint Joseph University in Beirut.’? In Belgium,
legislation provides that at least one person in each centre for social-medical assistance
shall receive specific training on child victims issues (Décret relatif a I’aide aux enfants
victimes de maltraitances, 1998, art. 11).

14.  Social workers also play an important role in providing proper assistance and
care to child victims and witnesses since, because of their functions, they are in a
unique position to intervene in the best interests of children. Awareness of social work-
ers on these issues could be enhanced through specific training and workshops, such
as those reported by the Islamic Republic of Iran, where one expert on child affairs
from each province was selected and trained on child-related issues, and workshops
on the rights of the child were organized for social workers.>* A comprehensive pro-
gramme of training and coordination for social workers is also undertaken in Ukraine
(Law on Social Work with Children and Youth, 2001). Brochures and leaflets to raise
awareness among this category of professionals have been disseminated in several
countries.?*

15. In conclusion, an efficient way to ensure effective awareness of all professionals
who share the responsibility of protecting child victims and witnesses of crime is to
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centralize the training in a single institution that can monitor whether all categories of
professionals are reached and how they can be reached. A good example of such an
institution is found in Egypt, where the General Administration for the Legal Protection
of Children of the Ministry of Justice is responsible for designing training and quali-
fication programmes for members of legal institutions, sociologists and psychologists
concerned with matters related to minors (Decree on legal protection of children,
No. 2235, 1997, para. 14 (e)). Other States have undertaken similar initiatives, such
as Bulgaria (Child Protection Act (2004), art. 1, paras. 3-4) and Malaysia (Child Act
2001, Act No. 611, sect. 3, subsect. (2) (g)).

16. The Model Law assigns responsibility for training to the national coordinating
authority and includes a non-exhaustive list of topics for training, which legislators
should adapt to the specific needs of their country.



Chapter Ill. Assistance to child victims and
witnesses during the justice process

A. General provisions
Article 9. Right to be informed

1. In line with the main international instruments on assistance for victims and para-
graphs 19 and 20 of the Guidelines on Justice in Matters involving Child Victims and
Witnesses of Crime, as well as with the national legislation of several States, the Model
Law advocates the importance of giving child victims and witnesses of crime access
to information relevant to their case and information relevant for the protection and
exercise of their rights. An effective way of making information available to victims
of crime is to disseminate brochures or leaflets in police stations, hospitals, waiting
rooms, schools, social services and other public offices and on the Internet.

2. Guidance can also be taken from legislation requiring that victims be given appro-
priate, relevant information in a timely manner.* That could be achieved, for example,
by putting the burden of informing victims on the police upon its first contact with
them.*® The legislation of some States provides that such information shall be given
to the victim only if he or she expressly requests it, following what is referred to as
an “opt-in” policy. However, although such an “opt-in” option aims to protect the
victims from feeling harassed due to receiving unsolicited information, it may result
in the victim not receiving useful information that he or she would have wished to
receive. The same respect for a victim’s wish not to know about the proceedings can
be fulfilled by replacing the “opt-in” system with an “opt-out” option, by which the
victim would automatically receive all relevant information unless he or she expressly
requests not to receive it.

3. In many countries with limited resources, access to information about the case can
be hampered for various reasons, such as an underresourced justice system, illiteracy
of victims and the lack of transport facilities or means of communication for victims.
Practical solutions can be found by assigning social workers and community organiza-
tions to assist the victims in their participation in the justice process.

4. Some States, going beyond the right of victims to be informed of the proceedings,
recognize the right of child victims to receive from judges explanations concerning the
proceedings and the decisions rendered, as in Bulgaria, (Child Protection Act (2004),
art. 15, para. 3), Costa Rica (Codigo de la Nifiez y la Adolescencia, Law No.7739
(1998), art. 107 (d)) and New Zealand (Children, Young Persons and Their Families
Act 1989, sect. 10). Such an approach should be encouraged.

5. In countries where victims are represented by a lawyer, the victim should receive
information related to the proceedings from his or her lawyer. However, the client-lawyer
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relationship is not always balanced, and this system may prove insufficient. Coupling
the information conveyed by lawyers with other sources of information better protects
the victim’s right to be informed. In most cases, the assistance of a support person
(see articles 15-19 of the Model Law) constitutes the best practice in ensuring that the
victim receives full information in a timely manner.

6. In all legal systems, identifying the persons responsible for conveying the informa-
tion to victims is a necessary step towards ensuring that the victim’s right to be informed
is upheld. The details of sharing responsibilities in that regard should be regulated, as
it is, for example, by the legislation of the United States (United States Code collec-
tion, Title 42, chap. 112, sect. 10607, Services to victims, subsect. (a) and (c)).

7. As relates to the content and type of information that the child victims and wit-
nesses of crime should receive, the Model Law reflects the provisions of the existing
relevant legislation of several countries.?’

8. The Model Law indicates that the information should be provided by a competent
authority that is to be designated by the Government. The Model Law does not include
opt-in or opt-out clauses, but national legislators may consider whether to adopt such
provisions.

Article 10. Legal assistance

1. As stated in paragraph 22 of the Guidelines on Justice in Matters involving Child
Victims and Witnesses of Crime, effective assistance for child victims and witnesses
during the proceedings may require access to legal assistance. States should consider
providing legal assistance, free of charge, to child victims in those cases in which it
is required during the criminal justice process. The main consideration is the principle
of the best interests of the child.

2. In common law countries, because victims are not a party to the proceedings, they
are usually not provided with legal assistance throughout the proceedings as a right. This
is why, with some notable exceptions, most countries recognizing the right of victims to
legal assistance belong to the civil law tradition. Most civil law countries recognize the
right of child victims to legal assistance, for example, Armenia (Criminal Procedure Code,
1999, art. 10 (3)-(4)), Bulgaria (Child Protection Act, 2004, art. 15 (8)) and the Philippines
(Anti-Violence against Women and their Children Act of 2004, No. 9262 (2004),
sect. 35 (b)). Such assistance is provided free of charge for those who cannot afford to
pay their counsel, for example, in France (Code de procédure pénale, art. 706-50); Iceland
(Child Protection Act, No. 80/2002 (2002), article 60) and Peru (Cddigo de los Nifios y
Adolescentes (Law No. 27.337, 2000), article 146). Original solutions have sometimes
been found to reduce the cost to the State of legal assistance. In Colombia (in accordance
with the Cddigo de Procedimiento Penal, Law No. 906, 2004, art. 137, Intervencién de
las victimas en la actuacién penal), victims who cannot afford counsel can be assisted
by other legal professionals or law students, and, if there are multiple victims, the number
of lawyers representing them in the case can be limited to two.
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3. A few common law countries recognize the right of child victims to legal assist-
ance in criminal proceedings. In such circumstances, the cost is paid by the State, as
is the case in Pakistan, under the Juvenile Justice System Ordinance, 2000. In countries
where such provisions do not exist, recognizing that child victims of crime have a right
to legal assistance in criminal proceedings promotes the protection of child victims
and witnesses during their involvement in the justice process.

4. In that context, it should be noted that the International Criminal Court has
recognized a long list of rights of victims, in particular with respect to access to
a lawyer.®

Article 11. Protective measures

Article 11 describes measures to be taken, at all stages of the justice process, to
protect the safety of a child victim or witness who is deemed to be at risk.

Article 12. Language, interpreter and other special assistance measures

1. Paragraph 25 of the Guidelines on Justice in Matters involving Child Victims and
Witnesses of Crime recognizes the need to develop and implement measures to assist
children in testifying and giving evidence.

2. The provisions and requirements contained in article 12 of the Model Law are
based on national legislation of several countries, including Colombia, Costa Rica,
France, Kazakhstan, Mexico, South Africa and Thailand.®

B. During the investigation phase
Article 13. Specially trained investigator

1. According to paragraph 29 of the Guidelines on Justice in Matters involving Child
Victims and Witnesses of Crime, professionals should take measures to prevent hard-
ship during the investigation. According to paragraph 41 of the Guidelines, profes-
sionals should be trained to effectively protect child victims and witnesses and meet
their needs.

2. Depending on the domestic legal system of the State, professionals such as police
officers, prosecutors, lawyers and other criminal justice professionals may be working
in the investigation of a case involving a child victim or witness of crime. It is essen-
tial for such professionals to receive specific training on child-related issues as a
prerequisite for working with child victims and witnesses.

3. In the area of investigation, some significant progress has been made through the
establishment of the so-called “child advocacy model”, which adopts a multidisciplinary
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approach during the investigation. The most important component of this model is the
fact that law enforcement officials are accompanied by child specialists and mental-
health-care providers when they conduct interviews of children. This model offers
greater potential for protecting not only the child but also the accused, because it
ensures that interviews are conducted in a more thorough and accurate way.

Article 14. Medical examinations and the taking of bodily samples

1. Article 14 deals with the child’s right to be treated with dignity and to be protected
from hardship during the justice process. Medical examinations, especially in case of
sexual abuse, can be a highly stressful experience for children. It is preferable that
such examinations be ordered only when absolutely necessary and that they be as less
intrusive and as limited as possible.

2. When a medical examination reveals health problems, the child is entitled to receive
medical care.

3. The provisions of article 14 are based on best practices of several Member States.

Article 15. Support person

1. The functions of a support person are described in paragraph 24 of the Guidelines
on Justice in Matters involving Child Victims and Witnesses of Crime. However, the
term is not defined in the Guidelines.

2. According to the domestic legislation of several countries, the purpose of a support
person is to provide emotional support to child victims and witnesses and to reduce the
harmful impact of a court appearance by ensuring that the child is accompanied at all
times by an adult whose presence will be helpful if the child feels unduly stressed.*’

3. Thus, the presence of a support person can help the child to express his or her
views and contribute to the child’s right to participation. It is a measure that judges
may favour in order to make a child’s appearance before the court go smoothly. It is
also a measure that a prosecutor or, where applicable, the child’s lawyer may request.

4. Another important element related to the functions and role played by the support
person is continuity. In order to be of real support, there needs to be a relationship of
trust between the support person and the child. That can be achieved by appointing a
support person at the beginning of the justice process (i.e. the reporting of the crimi-
nal offence) and ensuring that the same person accompanies the child throughout the
whole process.

5. Finally, the guiding principle for the functions and activity of the support person
is that his or her main concern in the justice process is the protection of the child
against any form of hardship.
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Article 16. Designation of a support person

1. The Model Law calls for the designation of a support person by the competent
authority, which has been designated by the State, as soon as the officials in charge
of the investigation decide to summon the child victim or witnesses for the first inter-
view. The underlying principle is that the support person should accompany the child
from the moment of his or her first contact with the justice process.

2. State practice shows that the criteria for designating a support person vary from
jurisdiction to jurisdiction. In Italy, article 609 decies of the Criminal Code specifies
that a child victim of sexual exploitation shall be assisted at every step of the proceed-
ings. In some States, such as Switzerland,*! it is specified that the support person shall
be of the same gender as the victim. In some common law countries, the decision of
designating a support person for a child victim is taken by a judge, who takes that
decision proprio motu or at the request of the prosecution or the defence. In other
countries, the power to assign a support person is specifically provided in the law, for
example, in Canada (Criminal Code (R.S.C. 1985, c. C-46, sect. 486.1, subsect. 1).
The assistance of a support person may also be requested by the victim or witness, as
in Austria (article 162 (2) of the Criminal code of procedure).

3. The way that the support person is defined varies in different domestic legal sys-

tems, with definitions such as a “person of the child’s choice”,** a “person of confi-

dence”,® an “adult”,** a “child’s parent or legal guardian”,* a “friend or a member of

his or her family”,* a “specially qualified person”,*’ “other person close to the child”**®
or any other “person approved by the court”.* In that regard, the Model Law states
that the support person should be someone with training and professional skills to
communicate with and assist the child in order to prevent the risk of duress, revic-
timization and secondary victimization. In general, in assessing who should be desig-
nated as the support person, it is important to respect the child’s choice. However, care
must be taken to prevent the manipulation of the child’s choice. The Model Law also
states that before the support person is designated, the child should be consulted about

his or her preference with respect to the gender of the support person.

4. The support person should fulfil two other important requirements: (a) they should
offer full and concrete support to the child; and (b) they should not hamper the justice
process. Child victim support groups or victim service units may offer specially qualified
persons for that purpose.

Article 17. Functions of the support person

1. The Model Law has amplified the functions of the support person on the basis of
best practices. Examples of domestic legislation show that the purpose of the presence
of such a support person next to the child victim or witness is to provide emotional
support and reduce the harmful impact of a court appearance by ensuring that the child
is accompanied at all times by an adult whose presence will be helpful if the child
feels unduly stressed.
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2.

The functions of the support person, as defined in article 17, flow from this purpose

and reflect national best practices.

3.

For example, subsection (i) of the Child Victims’ and Child Witnesses’ Rights

(United States Code collection, Title 18, chap. 223, sect. 3509) provides the following:

4.

“The court, at its discretion, may allow the adult attendant to remain in close
physical proximity to or in contact with the child while the child testifies. The
court may allow the adult attendant to hold the child’s hand or allow the child to
sit on the adult attendant’s lap throughout the course of the proceeding. An adult
attendant shall not provide the child with an answer to any question directed to
the child during the course of the child’s testimony or otherwise prompt the child.
The image of the child attendant, for the time the child is testifying or being
deposed, shall be recorded on videotape.”

The state legislation of Arizona, United States, gives the support person a more

active role, especially in the preparation and assistance of the child victim by provid-
ing the following:

“[The minor’s representative] shall accompany the minor through all proceed-
ings [...] and, before the minor’s courtroom appearance, shall explain to the
minor the nature of the proceedings and what the minor will be asked to do,
including telling the minor that the minor is expected to tell the truth. The rep-
resentative shall be available to observe the minor in all aspects of the case in
order to consult with the court as to any special needs of the minor. Those
consultations shall take place before the minor testifies. [The minor’s repre-
sentative] shall not discuss the facts and circumstances of the case with the minor
witness [...] unless the court orders otherwise upon a showing that it is in the
best interests of the minor.”>

Article 18. Information to be provided to the support person

Article 18 provides that a support person shall be informed of the charges against

the accused, the relationship between the accused and the child and the custodial sta-
tus of the accused. That is the minimum necessary for the support person to fulfil his
or her functions. It is possible to include in the article additional types of information
that should be provided.

Article 19.  Functions of the support person in case
of the release of the accused

The release of the accused from custody is a situation that may cause hardship for

the child victim or witness. In such cases, the support person is responsible for receiv-
ing the information from the authorities and communicating it to the child in a child-
sensitive manner.
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C. During the trial phase

Article 20. Reliability of child evidence

1. In accordance with article 12, paragraph 2, of the Convention on the Rights of the
Child, the starting point for evidence given in court by a child is that the child shall
be provided with the opportunity to be heard. However, this right is not absolute:
article 12, paragraph 2, of the Convention envisages that this right be exercised “in a
manner consistent with the procedural rules of national law”.

2. Such procedural rules usually exist in national law in order to ensure that the court
is able to trust any testimony given by a child in judicial or administrative proceedings.
Two legal hurdles typically exist. According to the legal system in question, either or
both may be applied by the court. The first is the question of the admissibility of a
child’s evidence. The second is the question of the reliability of a child’s evidence.

3. The question of admissibility relates to whether the court is able to take any evi-
dence given by the child into account at all in determination of the case. The question
of reliability relates to the weight that the court should subsequently attach to admis-
sible evidence given by a child.

4. In most legal systems, it is the role of the court to take such decisions on admis-
sibility and reliability on a case-by-case basis. If necessary, that may be done with the
expert assistance of a qualified child psychologist or a specialist in child development.
However, international standards specify one key restriction. In deciding upon the
admissibility and/or reliability of a child’s evidence, the court may not do so merely
upon the basis of the child’s age alone. This restriction is set out in paragraph 18 of
the Guidelines on Justice involving Child Victims and Witnesses of Crime: “[the child’s]
testimony should not be presumed invalid or untrustworthy by reason of the child’s
age alone”.

5. Nonetheless, the court can pose the question of whether the child’s age and matu-
rity allow the giving of intelligible and credible testimony. The court may, for example,
take such factors into account when considering evidence given by a child in the con-
text of the case as a whole. If compelling reasons exist, it may also carry out tests in
order to establish the extent to which the child is able to give valid testimony. Such
tests may seek to establish competencies, such as whether the child is able to under-
stand questions and whether he or she also understands the importance of telling
the truth.

6. In the United Kingdom (Youth Justice and Criminal Evidence Act, 1999, sect. 53),
for example, the criteria of witness competency are independent of the age of the wit-
ness. Instead, the question of competency relates to the capacity of the witness to
understand questions put to him or her as a witness and to give answers that can be
understood. If a witness is not able to understand questions or provide intelligible
answers, his or her evidence is likely to be inadmissible for the purposes of court
proceedings.
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7. In the case of child victims and witnesses, however, international standards suggest
that testimony given by a child should not be declared inadmissible lightly. Paragraph 18
of the Guidelines on Justice involving Child Victims and Witnesses of Crime, for
instance, is based on the presumption that “every child should be treated as a capa-
ble witness”. Indeed, a survey of national laws demonstrates that it is good practice
to presume the prima facie competence of a child to testify, irrespective of his or
her age.’!

8. Article 20 of the Model Law follows that good practice by providing that a child
is to be deemed a capable witness (and his or her evidence is admissible) unless proven
otherwise by means of a competency examination. Article 21 of the Model Law explains
that this assumption may be departed from—and a competency examination subse-
quently administered—only if the court believes that compelling reasons exist. Such
reasons may not, of course, include the child’s age alone.

9. If the child does not pass the competency examination, his or her evidence must
be declared inadmissible for the purposes of the court proceedings. Naturally, if the
child passes the examination, his or her evidence is admissible. The important point
is that the competency examination not be used routinely for child victims and wit-
nesses. Rather, there must be compelling reasons for the court to order the examination.
Such an approach is supported by national practice. Under the New Zealand Evidence
Act 1908, for example, the judge may not instruct the jury with respect to any general
need to scrutinize the evidence of young children with special care or suggest to the
jury that children generally have tendencies to invention or distortion.”> Where a child
gives evidence at a jury trial, the trial judge should inform the jury that a child is not
disqualified from giving evidence simply by reason of age alone and that there is no
precise age that determines competency.’® The jury should be instructed that a child’s
competency depends on the child’s capacity to understand the difference between truth
and falsehood and to appreciate the duty to tell the truth.>*

10. When a child gives admissible evidence, the Model Law anticipates one further
legal hurdle. Under article 20, paragraph 3, of the Model Law, the court may give a
particular weight to the testimony of the child in accordance with his or her age,
maturity and ability to give an intelligible account. Again, the court may not base this
decision on the child’s age alone. Rather, the court must form an overall assessment
of the validity and trustworthiness of the child’s testimony, as it would with any other
witness. If a competency examination has previously been carried out, the results of
that examination may also be a relevant factor in this assessment. Evidence from
national laws indicates that it is appropriate to take factors such as age and maturity
into account when assessing the reliability of testimony.>

11. Finally, paragraphs 4 and 5 of article 20 of the Model Law contain two important
safeguards. Paragraph 4 provides that irrespective of whether the child will provide
testimony or whether such testimony is found to be inadmissible, the child shall have
the opportunity to express his or her views concerning his or her involvement in the
justice process. Paragraph 5 states that a child shall not be required to testify in court
proceedings against his or her will or without the knowledge of his or her parents or
guardian. It also ensures that the parents or guardian of a child giving testimony in
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court are invited to be present. The Model Law makes logical exceptions, however, for
situations in which the parents or guardian are alleged to be the perpetrator of the
offence, the child expresses concern about being accompanied by his or her parents or
guardian or the court deems it not to be in the best interests of the child.

Article 21. Competency examination

1. Article 21 of the Model Law provides procedural details for the competency
examination referred to in article 20. It makes clear that a competency examination
shall be conducted only if the court determines that there are compelling reasons to
do so. As set out in article 20, that a child’s testimony may be declared inadmissible
only if he or she fails to pass a competency examination. Article 21 states clearly
that the purpose of the competency examination is to determine whether the child is
able to understand questions put to him or her as well as the importance of telling
the truth.

2. The United States Child Victims’ and Child Witnesses’ Rights (United States Code
Collection, sect. 3509, subsect. (c)) establishes that upon a party’s motion showing
compelling reasons for doing so, the judge may order the child to be submitted to a
competency examination. The examination is conducted by the court, out of the sight
of the jury, on the basis of questions submitted by the parties. The questions shall be
appropriate to the age and developmental level of the child, shall not be related to the
issues at trial and shall focus on determining the child’s ability to understand and
answer simple questions.

3. It is important to stress that the provision, contained in article 21, paragraph 7,
stating that a competency examination shall not be repeated does not invalidate the
right to appeal of the accused. In fact, the court can, without repeating the compe-
tency examination, evaluate the results in accordance with the circumstances of the
case. Thus, the danger that a defence lawyer might try to undermine the credibility
of the child by re-examining him or her and thus creating hardship for the child
is avoided.

Article 22. Oath

1. Most countries require witnesses in criminal proceedings to testify under oath,
which is a solemn undertaking to tell the truth. A failure to tell the truth when testify-
ing under oath is a criminal offence in almost all jurisdictions.

2. Some national legal systems exempt children under a certain age from giving
evidence under oath.® The primary result of giving unsworn evidence (evidence given
when not under oath) is that the child may be protected in certain respects from the
consequences of proceedings for giving false testimony. Article 22 of the Model Law
provides that child witnesses be given complete immunity from criminal prosecution
for giving false testimony, irrespective of whether the court allows child witnesses to
give sworn or unsworn evidence.
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3. It is important to note that the fact that a child gives unsworn evidence, as opposed
to evidence on oath, should have no effect, in and of itself, on the way in which that
evidence is received by the court. National legislation, for example the United Kingdom
Youth Justice and Criminal Evidence Act 1999 treats the question of whether sworn
or unsworn evidence is given as separate from the question of the competency of a
witness. Both sworn and unsworn evidence is received by the court in the same way.>’
However, the fact that a child may not have sufficient appreciation of the particular
responsibility to tell the truth inherent in taking an oath, may, in some jurisdictions be
used by parties to the proceedings as an indicator of the child’s maturity and, hence,
of the weight to be given to his or her evidence. In the United States, for example,
such motion may lead, if compelling reasons are given by the applicant, to a compe-
tency examination being ordered by the court.’

4. A good example of an alternative to testimony under oath is found in New Zealand,
where a child is permitted to make an informal promise to tell the truth, once it is
been determined that the child has an appreciation of the solemnity of the occasion.”®
That applies, in particular, in cases of adults charged with sexual misconduct against
children. That specific option has been included in the Model Law.

Article 23. Designation of a support person during the trial

Article 23 complements article 15 by ensuring that the judge, at the beginning of
the trial, verifies whether a support person has been appointed for the child victim or
witness and orders the appointment of such a person if no support person was appointed
during the investigation phase.

Article 24. Waiting areas

1. One way of protecting the child from hardship during the justice process and
protecting the child’s privacy is to designate special child-friendly waiting areas for
children.

2. Waiting areas for children may be equipped with toys or other things such as
drawing utensils, cartoons and books to occupy the child. Depending on the climate,
such waiting areas may not need to be inside a building but may be located in a
garden or another safe place. Waiting areas may also be furnished with toilets, beds,
drinks and food so that the child always feels at ease. Most important, children shall
always be kept in a separate room, away from the accused, defence counsels and other
witnesses.

3. Although expeditiousness of the proceedings is an important requirement in hand-
ling cases involving children, the capacity of children to endure lengthy hearings sched-
uled without consideration for their difficult situation is another element to be
considered in the context of the timeframe of proceedings. Those responsible for the
scheduling of the judicial process are invited to find ways to reduce the time that
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children spend on the premises of the court and ensure that those periods fit with the
child’s private life and needs. Ultimately, any reduction of the child’s stress will help
to make his or her evidence of the best quality possible.

4. Other child-sensitive procedures may be considered by the courts, such as sched-
uling the hearings on days when the child does not have to go to school. The Model
Law does not include such procedures, but they may be provided for in regulations or
guidelines.

Article 25. Emotional support for child victims and witnesses

Article 25 ensures the presence of the support person in the courtroom, to provide
the child with emotional support.

Article 26.  Courtroom facilities

1. According to subparagraph 30 (d) of the Guidelines on Justice in Matters
involving Child Victims and Witnesses of Crime, professionals shall make use of
modified court environments that take the situation of child victims and witnesses
into consideration.

2. Formalities of court proceedings and court surroundings can be intimidating for
children. Although there is an argument that the observance of such formalities engen-
ders respect for the legal system, it may cause children fear or make them reluctant
to talk. The shortage of child-friendly facilities such as appropriate seating or the lack
of a properly placed microphone at the witness’s position in the courtroom to ensure
that a child’s testimony is audible in key positions in the courtroom, in particular the
bench, the bar table, the jury box and the dock, may impede children from giving the
best possible evidence, as may the impression caused by the formal dress of members
of the judiciary and legal personnel.

3. Some domestic legislation requires the hearing of victims under the age of 18 years
to be conducted in an informal and friendly atmosphere.®® The solemnity of court dress,
which may have a frightening effect on young children, is also taken into account in
the Supplementary Pre-Trial Checklist for Cases Involving Young Witnesses of the
United Kingdom, which provides that child witnesses may express their views about
court dress,®" which may be removed if found necessary.®?

4. With respect to the environment of the child interview, some domestic legislation
makes the attendance of a female police officer, or a police officer of the same gender
as the child, a requirement in specific cases, in particular those involving rape or other
sexual assaults.®® Article 26 of the Model Law gives the judge the authority to order
such modifications, as appropriate.
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Article 27. Cross-examination (option for common law countries)

1. Subparagraph 31 (b) of the Guidelines on Justice in Matters involving Child Victims
and Witnesses of Crime stresses the necessity of protecting a child from being cross-
examined by the accused if that protection is compatible with the legal system and the
rights of the accused. In the common law procedural system, the right to cross-examine
prosecution witnesses constitutes an essential element of the right of the accused to
challenge the testimony of his or her accuser. Cross-examination is usually carried out
by the legal representative of the accused. However, when the accused refuses to engage
a legal representative and wishes to defend him or herself, direct cross-examination of
vulnerable witnesses, such as children, becomes an issue.

2. Some domestic legislation prohibits unrepresented accused from cross-examining
child witnesses, especially in the case of sexual offences, for example in Canada
(Criminal Code, R.S.C. 1985, c. C-46, sect. 486.3, subsect. 1), New Zealand (Evidence
Act 1908, sect. 23F(1) and Evidence Act 2006, sect. 95) and the United Kingdom
(Criminal Justice Act 1988, sect. 34A). In those States, judges must deny requests
made by unrepresented accused to cross-examine child witnesses. In some countries,
it is provided, alternatively, that the judge may appoint a representative for the accused
for the specific purpose of such cross-examination; the representative relays the ques-
tions of the accused to the child, thereby avoiding direct contact and potential intimi-
dation, as is done in Australia (Western Australia Evidence of Children and Others
(Amendment) Act 1992, sect. 8).

3. Presiding judges should exercise close scrutiny and strict supervision of the cross-
examination of children. Domestic practice in common law countries in particular
prohibits any intimidating, harassing or disrespectful questions (see, for example, the
National Policy Guidelines for Victims of Sexual Offences of the Department of Justice
and Constitutional Development of South Africa and the National Guidelines for
Prosecutors in Sexual Offence Cases of the Department of Justice of South Africa
(Pretoria, 1998), chap. 10, para. 1 and the Criminal Procedure (Scotland) Act 1995,
sect. 274 of the United Kingdom). More generally, as with other types of questioning,
cross-examination shall be conducted keeping in mind that vulnerable witnesses, includ-
ing children, shall be addressed in a simple, careful and respectful way. Where necessary,
it is up to the judges to remind the parties of that important requirement.

4. The Model Law provides that the child victim or witness shall not be cross-
examined by the accused. Cross-examination by the defence lawyer shall be closely
supervised by the judge.

Article 28. Measures to protect the privacy and
well-being of a child victim and witness

1. In accordance with article 28 of the Model Law, protective measures may be
ordered to protect the privacy and the physical and mental well-being of a child and
to prevent undue distress and secondary victimization of a child.
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2. Often when a child testifies, he or she will have to be in direct eye contact with
the accused. In cases in which it is alleged that the accused abused the child, such
contact can be a traumatic event for the child. The provision contained in subpara-
graph 31 (b) of the Guidelines on Justice in Matters involving Child Victims and
Witnesses of Crime is aimed at reducing as much as possible the feeling of intimidation
that child victims and witnesses may have while appearing before the court, in particular
when confronting the alleged offender.

3. A variety of measures can be taken to assist in the giving of evidence by children
and the receipt of evidence from children. Those measures concern the admissibility
of evidence, such as videotaped recordings of their pretrial statement and the use of
facilities allowing the child to give evidence, without having to see the accused, from
a special interview room on the premises of the court by means of closed-circuit
television or with a removable screen or curtain to break the line of sight between the
witness and the accused. Another way of avoiding such confrontation is to order the
removal of the accused from the courtroom.

4. The use of screens between the child and the accused is often seen as a less
expensive alternative to the use of closed-circuit television. They are far easier to install
and move. Various types of screens are used in different jurisdictions, for example, a
removable opaque partition preventing the child and the accused from seeing each
other, a one-way mirror allowing the accused to see the child but not vice versa or a
removable opaque partition with a video camera transmitting the image of the child to
a television monitor visible to the accused. The use of such devices is provided for in
the domestic legislation of several countries, such as Canada (Criminal Code, R.S.C.
1985, c. C-46, sect. 486.2, subsect. 1) and Spain (Ley de Enjuiciamiento Criminal,
art. 448, para. 3, and art. 707).

5. Such measures shall be ordered by the judge and may be automatic or discretion-
ary. Judges may order such a measure proprio motu or at the request of a party,
including the child or his or her parents or legal guardian. In Fiji, for example, a parent
or a guardian may ask the prosecutor for a screen to be put around the child, and the
prosecutor then relays this request to the court.** The removal of the accused from the
courtroom while the child testifies is another measure provided in some domestic
systems, for example, in Brazil, (Cddigo de Processo Penal, art. 217), Kazakhstan
(Criminal Procedural Code, art. 352 (3)) and Switzerland (Loi fédérale sur I’aide aux
victimes d’infractions, art. 5 (4) and 10 (b)). The accused is usually allowed to follow
the child’s testimony on a monitor from a separate room.

6. Another aspect of protecting victims and witnesses, including children, is limit-
ing the disclosure of information about their identity and whereabouts. The degree
of restriction may vary, depending on the circumstances and risks. A first degree of
restriction on disclosure of information on the victim’s or witness’ whereabouts can
easily be implemented by authorizing the victim or witness not to reveal the address
of his or her residence and workplace. Sometimes, for purpose of communication,
the victim or witness can give a police office as his or her contact address (France,
Code de procédure pénale, art. 706-57) or, as in Honduras (Codigo Procesal Penal,
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Decreto No. 9-99-E, art. 237, Proteccidn de los testigos), the court itself can be given
as an address for such purposes.

7. More prejudicial to the rights of the defence is the complete restriction on disclo-
sure of information related to the identity of the victim or witness, who can then be
authorized to testify anonymously. This always constitutes an exceptional measure, as
in France (Code de procédure pénale, art. 706-58) and the Netherlands (Code of
Criminal Procedure, 1994, art. 226a). In countries where such a measure is permitted,
it can be achieved by authorizing victims or witnesses to testify or be confronted by
the defendant by way of videoconference with voice- or image-distortion mechanisms
(France, Code de procédure pénale, art. 706-61). Even more exceptional, and usually
limited to organized crime-related cases, is the step of giving anonymous witnesses
authorization to change their identity (France, Code de procédure pénale, art. 706-63-1)
or the facilitation of their relocation (United States, United States Code collection,
Title 18, chap. 224, Protection of witnesses, sect. 3521, Witness relocation and
protection, subsect. (a), para. 1).

8. The law of New Zealand provides an interesting set of protective measures for
child victims and witnesses of crime. In addition to a general ban on publishing the
name of any person under the age of 17 years who is called as a witness, child com-
plainants may be authorized to give written evidence and may be exempted from
examination or cross-examination on their statement. When the child gives oral evi-
dence, only specified persons accepted by the presiding judge or requested by the child
may be present. The court may issue orders prohibiting publication of certain matters,
such as reports or accounts with respect to acts that the victim is alleged to have been
compelled or induced to perform, or any acts that the victim is alleged to have been
compelled or induced to consent to or acquiesce in. The victim’s evidence may also
be adduced by way of videotaped statement recorded during the pretrial phase.

9. In the case of an offence of a sexual nature involving a child complainant, a judge
may, on application by the prosecutor before the trial, give any of the following direc-
tions with respect to the mode in which the complainant’s evidence is to be given.
First, where a videotape of the complainant’s evidence was shown at the preliminary
hearing, the judge may direct that the evidence be admitted in that form, with such
excisions, if any, as the judge may order. Secondly, if the judge is satisfied that the
necessary facilities and equipment are available, a direction may be given for the
complainant to give evidence outside the courtroom but within the court precincts, the
evidence being transmitted to the courtroom by means of closed-circuit television.
Thirdly, the judge may direct that, while the complainant is giving evidence or is being
examined in respect of that evidence, a screen or one-way mirror be so placed that the
complainant cannot see the accused but the judge, jury and counsel for the accused
can see the complainant. Fourthly, in cases in which the judge is satisfied that the
necessary facilities and equipment are available, he or she may give a direction that,
while the complainant is giving evidence or is being examined in respect of that evi-
dence, the complainant be placed behind a specially constructed wall or partition,
enabling those in the courtroom to see the complainant while preventing the complain-
ant from seeing them, the evidence being given through an appropriate audio link.
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Fifthly, in cases in which the judge is satisfied that the necessary facilities and equip-
ment are available, a direction may be given that the complainant give evidence at a
location outside the court precincts. In such a case, the evidence is to be admitted on
videotape, with such excisions, if any, as the judge may order. Where a videotape of
the complainant’s evidence is to be shown at the trial, the judge is to give directions
as considered appropriate as to the manner in which any cross-examination or re-
examination of the complainant is to be conducted.

D. In the post-trial period

Article 29. Right to restitution and compensation

1. Article 29 of the Model Law implements paragraph 35 of the Guidelines on Justice
in Matters involving Child Victims and Witnesses of Crime, on the right to remedies
for child victims. Paragraph 37 of the Guidelines provides a non-exhaustive list of what
such reparation may include. Article 29 of the Model Law attempts to provide more
specific guidance on this matter.

2. Paragraph 8 of the Declaration of Basic Principles of Justice for Victims of Crime
and Abuse of Power (General Assembly resolution 40/34, annex) states the following:

“Offenders or third parties responsible for their behaviour should, where
appropriate, make fair restitution to victims, their families or dependants. Such
restitution should include the return of property or payment for the harm or
loss suffered, reimbursement of expenses incurred as a result of the victimiza-
tion, the provision of services and the restoration of rights.”

3. Paragraph 12 of the Declaration states the following:

“When compensation is not fully available from the offender or other sources,
States should endeavour to provide financial compensation to:

“(a) Victims who have sustained significant bodily injury or impairment of
physical or mental health as a result of serious crimes;

“(b) The family, in particular dependants of persons who have died or become
physically or mentally incapacitated as a result of such victimization.”

4. 1In paragraph 8 of its recommendation Rec (2006) 8, the Committee of Ministers
to member States of the Council of Europe on assistance to crime victims recommends
the following:

“Compensation should be provided for treatment and rehabilitation for
physical and psychological injuries;

“States should consider compensation for loss of income, funeral expenses
and loss of maintenance for dependants; States may also consider compensa-
tion for pain and suffering;

“States may consider means to compensate damage resulting from crimes
against property.”
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5. The Basic Principles and Guidelines on the Right to a Remedy and Reparations
for Victims of Gross Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law (General Assembly resolution 60/147,
annex) might not apply in most common cases in which children are victims, but the
definitions provided in that international instrument are of great assistance in defining
the scope of remedies necessary in a given case.

6. In cases of human trafficking, the Basic Principles and Guidelines might apply
to a large extent and should be taken into consideration, as very often the basic
rights of victims of trafficking are violated in judicial proceedings due to the fact
that too often the victim is considered to have violated domestic laws, for example,
laws relating to the victim’s immigration status, instead of being considered a
victim.%

7. The Basic Principles and Guidelines describe forms of remedies that must be
considered and addressed, as appropriate, in a given case. They include the following:

(a) Restitution. This form of remedy would be more applicable in cases of
trafficking in human beings but may also apply partially in cases of child victims of
domestic violence;

(i)  Enjoyment of human rights (family life);
(i) Return to the place of residence;

(iii)) Restoration of employment (including the possibility of continuing
education) and return of property;

(b) Compensation (monetary compensation for assessable damages for);
(i)  Physical or mental harm;
(i) Lost opportunities (employment, education and social benefits);

(iii) Material damages and loss of earnings (including loss of earning
potential);

(iv) Costs of legal or expert assistance, medical services and other
assistance;

(c¢) Rehabilitation (medical and psychological care and required legal and social
services).

Option 1. Common law countries

8. This option is intended for common law countries where the criminal proceedings
may be followed by an order for compensation by the same court. This model legisla-
tive provision is drawn from legislation of Canada (Criminal Code, R.S.C. 1985,
c. C-46, sect. 738, subsect. 1). That legislation contains more details with respect to
the correct definition of replacement value, the definition of pecuniary damages and
the problem of compensation when the child had to leave a household shared with the
perpetrator.
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Option 2. Countries where criminal courts have
no jurisdiction in civil claims

9. Paragraph 36 of the Guidelines on Justice in Matters involving Child Victims and
Witnesses of Crime states that, provided that the criminal proceedings are child-sensitive
and respect the Guidelines, combined criminal and reparations proceedings should be
encouraged. However, that may not be the case in some jurisdictions. Option 2 ensures
that at the end of the criminal proceedings, the child shall be informed of the procedures
for claiming compensation.

Option 3. Countries where criminal courts have jurisdiction in civil claims

10. In many civil law countries, the civil claim can be decided as part of the criminal
proceedings. Option 3 is intended for such jurisdictions.

Article 30. Restorative justice measures

1. Paragraph 36 of the Guidelines on Justice in Matters involving Child Victims and
Witnesses of Crime states that reparations proceedings can be combined with restorative
justice measures. Article 30 of the Model Law provides for this option, subject to the
availability of formal proceedings, if restorative justice measures fail.

2. A restorative justice process is any process in which the victim and the offender
and, where appropriate, other individuals or community members affected by a crime
actively participate together in the resolution of matters arising from the crime, gener-
ally with the help of a facilitator. Restorative justice implies a process for resolving
crime by focusing on redressing the harm done to victims, holding offenders account-
able for their actions and, often, engaging the community in the resolution of that
conflict.

3. Restorative justice programmes have the following characteristics: (a) a flexible
response to circumstances of the crime, the offender and the victim that allows each
case to be considered individually; (b) a response to the crime that respects the dignity
and equality of each person, builds understanding and promotes social harmony through
the healing of victims, offenders and communities; (¢) an approach that can be used
in conjunction with traditional justice processes and sanctions; (d) an approach that
incorporates problem-solving and addresses the underlying causes of conflict; (e) an
approach that addresses the harms and needs of victims; and (f) a response that
recognizes the role of the community as of the primary forum for preventing and
responding to crime and social disorder.%

4. As such processes are based on the agreement of the parties, they are not
always successful and may result in the return of the case to the courts for judicial
determination.
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5. However, it should be pointed out that the restorative justice process may involve
some risks for the victim, in particular in cases involving child victims. Therefore, the
use of such processes should be carefully studied before they are used in cases involv-
ing child victims.

6. Additional information on the use of restorative justice programmes in criminal
matters can be found in the basic principles on the use of restorative justice programmes
in criminal matters (Economic and Social Council resolution 2002/12, annex). Additional
information on the features of such programmes can be found in the Handbook on
Restorative Justice Programmes®’ of the United Nations Office on Drugs and Crime.
Also of use is Council of Europe recommendation No. R (99) 19 of the Committee
of Ministers to member States concerning mediation in penal matters.

Article 31. Information on the outcome of the trial

The right of victims to receive information on the outcome of the trial, as well as
other decisions affecting their interests, is provided for in several States.®® The Model
Law adopts this provision as a best practice.

Article 32. Role of the support person after the
conclusion of the proceedings

The support person should provide assistance to the child as long as assistance is
needed. That may include, at the conclusion of the proceedings, referring the child for
further treatment and care or repatriating the child to his or her home country.

Article 33. Information on the release of convicted persons

The right of victims to receive information on the status of a convicted person,
including his or her potential release, is provided for in several States.*” The Model
Law adopts this provision as best practice.

E. Other proceedings
Article 34. Extended application to other proceedings

The provisions of the Model Law should apply in administrative proceedings

involving child victims and witnesses, in order to provide children the same protection

to which they are entitled under the law and ensure they do not suffer undue
hardship.



Chapter IV. Final provisions

Article 35. Final dispositions (option for civil law countries)

This article is an option for civil law countries.
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