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Methodology

This report is based on over 40 in-person interviews jointly conducted by the Open
Society Justice Initiative and Muslims for Human Rights (MUHURI) in 2012 and 2013
with victims, witnesses, and other individuals with knowledge of Anti-Terrorism Police
Unit-related human rights abuses. The report also relies on information from court
documents, other documentary evidence, reputable human rights organization reports,
and news outlets. Many of the individuals interviewed requested that their identities not
be disclosed out of fear of government reprisals. For this reason, this report identifies
some witnesses by name, but uses pseudonyms for others.






Executive Summary and
Recommendations

In September, 2013, over sixty people were killed at the Westgate shopping center in Nai-
robi,’ in a terror attack carried out by members of the militant group Harakat al-Shabaab
al-Mujaahidiin (Al Shabaab). The attack was not an isolated incident. Since late 2011,
when Kenya sent military forces into Somalia to fight Al Shabaab, there have been
over 30 attacks involving grenades or explosive devices in Kenya, according to figures
from the U.S. embassy in Nairobi. Those attacks left at least 76 people dead and 220
people injured.* In 1998, the bombing of the U.S. embassy in Nairobi was attributed to
members of al-Qaeda; in 2002 there were separate attacks against a passenger airplane
and a hotel.

Amid this violence, the Kenyan government has credited the country’s Anti-Ter-
rorism Police Unit (ATPU) with thwarting dozens of other terrorist plots, and arrest-
ing or killing dozens of terrorist suspects, in an ostensibly robust counterterrorism
response. But, in carrying out its work, the ATPU has committed a wide array of human
rights abuses that violate international, regional, and domestic law. At a time when
Kenya is undertaking sweeping police reforms aimed at ensuring the police do not have
unlimited powers, the ATPU, which sits within the Kenya Police, must receive greater
scrutiny and oversight. ATPU officials must be held accountable for their human rights
abuses, and victims must receive reparations. In addition, the new police reforms that

have been signed into law must be urgently implemented.



This report traces ATPU abuses from 2007 to the present. These abuses include
the use of excessive force during house raids; torture and ill-treatment of detainees; arbi-
trary detentions, including disappearances; and rendering terrorist suspects to countries
where they faced a real risk of torture.

One of the clearest examples of ATPU human rights abuses documented in this
report stemmed from a November 13-14, 2012 operation in Mombasa, during which
the unit captured several suspects and beat them prior to bringing them to various
police stations. Eventually, all the charges filed against these individuals were dropped
due to a lack of evidence. This report also documents detailed and credible allegations
that the ATPU physically abused Swaleh Abdullah Said, a man captured in Mombasa
on suspicion of terrorist-related activities, including the Westgate Shopping Mall attack.
Also, in 2012 and 2013, several terrorist suspects went missing or were killed. The Ken-
yan government has denied any wrongdoing, saying that either it was not involved in
the disappearances and killings or that it killed terrorist suspects lawfully. This report,
however, documents the disappearance of Badru Mramba in November 2012, and lays
out evidence implicating the Kenyan government, and the ATPU specifically. This report
also presents credible allegations of the ATPU using unlawful lethal force on Omar Faraj
and credible allegations of extrajudicial executions by the ATPU of Kassim Omollo and
Salim Mohammed Nero. All of these allegations of beatings, disappearance, and killings
require, at a minimum, a robust and effective investigation by Kenyan authorities. In
the cases documented in this report where the government denies any involvement in
the murder or disappearance of terrorist suspects, the government nonetheless has an
obligation to conduct an effective investigation into who was responsible.

The abuses documented here are part of the ATPU’s history of operating out-
side the law. Although this report focuses primarily on abuses committed in Mombasa
in 2012 and 2013, the ATPU’s broader pattern of rights violations extends back years
earlier. In 2010, for example, the ATPU arbitrarily detained and rendered to Uganda
at least nine suspects in the July 11, 2010, World Cup bombing in Kampala, Uganda.
Two separate court rulings deemed those renditions unconstitutional.’> Several of the
World Cup bombing suspects alleged they were physically and psychologically abused
by ATPU officers prior to their rendition and, upon their arrival in Uganda, were sub-
jected to further abuses.*

Prior to the World Cup bombing renditions, in 2007, Kenya rendered at least
85 individuals to Somalia, who were then rendered to Ethiopia.’ In a legal proceeding
that found the detentions and renditions unlawful and amounting to torture, the (now
former) head of the ATPU, Nicholas Kamwende, said he was involved in the operation
that led to the apprehension and rendition of those eleven individuals.® Muslim Human
Rights Forum also reported that suspects were booked by ATPU officers and Human
Rights Watch found that, “Several detainees reported being interrogated by plainclothes
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Kenyan police officers who worked for the Anti-Terrorism Police Unit (ATPU).”” One
of the petitioners in the legal proceedings claimed he was beaten up and subjected to a
mock execution while in Kenyan custody.® Several of the people rendered who Muslim
Human Rights Forum and Human Rights Watch spoke with described being brutally
tortured after being transferred out of Kenya.? Also in 2007, Kenyan police arrested
Mohammed Abdulmalik, a Kenyan national, in Mombasa.” The ATPU detained him
for two weeks, during which time officials reportedly beat him and interrogated him
about a plan to attack a well-known running race.” Kenyan authorities then drove him to
the Nairobi airport and handed him to U.S. personnel who rendered him to Djibouti.”
There, he was detained in a shipping container on a U.S. military base, and subse-
quently rendered to Afghanistan where he was held in various facilities, before being
moved to Guantanamo Bay, where he remains imprisoned to date.”

This report also provides a legal analysis of Kenya’s Prevention of Terrorism Act
of 2012. Enacted in October 2012, the law attempts to strengthen counterterrorism
powers in the country. Unfortunately, like many other counterterrorism laws passed
since September 11, 2001, it contains vague definitions of terrorism, creates terrorist
blacklists with inadequate due process guarantees, and expands police powers, all of
which can be used both against terrorist suspects and as a tool against political oppo-
nents, civil society, religious and ethnic groups, minorities, and common criminals.
The Prevention of Terrorism Act of 2012 can be found online at: http://www.kenyalaw.
org:8181/exist/kenyalex/actview.xql?actid=No.%2030%200f %202012.

The abuses documented in this report are not only unlawful but also counterpro-
ductive. Violent extremists use such abuses to justify violence and to recruit others.”
In addition, counterterrorism-related human rights abuses erode community trust in
government. This extinguishes opportunities for authorities to enter into dialogues
with the same communities that can be instrumental in reducing extremist violence.
It is particularly disturbing that many of the abuses in this report occurred after 2010,
after Kenya adopted its new constitution and began an effort to develop stronger human
rights protections. These protections include the new constitution’s bill of rights;'® the
National Police Service Act (2011);” the Independent Policing Oversight Act (2011),™
and the creation of the National Police Service Commission.”® Combined, these reforms
increased the potential for internal police accountability, independent oversight, and
police vetting. They placed limits on the use of force and firearms and on the pow-
ers of arrests and detention. Importantly, in an attempt to end rampant impunity, the
new legislation established an Internal Affairs Unit* and, separately, an Independent
Policing Oversight Authority that investigates police crimes and misconduct.* Unfortu-
nately, however, at the time of writing there have been attempts to erode many of these
important advancements through legislative amendments that would, for example, sig-

nificantly expand the scope of firearms use by police and reduce police accountability.
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Recommendations to Kenya:

To the Inspector General of Police (IGP), Independent Police Oversight Authority (IPOA),
National Police Services Commission (NPSC), and Anti-Terrorism Police Unit (ATPU):

12

Ensure that the ATPU complies with domestic, regional, and international human
rights standards, in particular the prohibitions on extrajudicial killings; torture
and other ill-treatment; excessive use of force; disappearances; and other forms of
arbitrary detention, renditions, and transfers to torture and other serious human

rights violations.

Publicly state that Kenyan police will not carry out extrajudicial killings; torture
and other ill-treatment; excessive use of force; disappearances; or other forms of
arbitrary detention, renditions, and transfers to torture and other serious human

rights violations.

Ensure rigorous scrutiny of the ATPU by the IGP, IPOA, and NPSC’s oversight,
investigation, vetting, and accountability powers. This includes ensuring inde-
pendent, impartial, and transparent investigations into allegations of extrajudicial
killings, torture and other ill-treatment, excessive use of force, disappearances and
other forms of arbitrary detention, renditions, and transfers to torture and other
serious human rights violations allegedly carried out by the ATPU.

Ensure that the ATPU is notifying IPOA of any ATPU-caused death or serious
injury and provide IPOA with all relevant evidence and facts related to the inci-
dent as required by the Independent Policing Oversight Act, 2011.

Conduct effective criminal investigations into the disappearances and killings of
individuals suspected of terrorism-related activities. This includes, but is not lim-
ited to, Issa Abdalla (killed), Salim Abubakar (disappeared), Omar Faraj (killed),
Mohammad Kassim (disappeared), Samir Khan (killed), Gadaffi Mohammed
(killed), Badru Mramba (disappeared), Jeremiah Onyango Okumu (disappeared),
Sylvester Opiyo (disappeared), Stephen Mwanzia Osaka (disappeared), Kassim
Omollo Otieno (killed), Jacob Musyoka (disappeared), Titus Nabiswa (killed),
Salim Mohammed Nero (killed), Aboud Rogo (killed), Ibrahim Ismael, also
known as Ibrahim Omar Rogo (killed), Ibrahim Ramadhan Hamisi, also known
as Ruta and Musyoki Kyondi (killed), Omar Abu Rumeisa (killed), and Omar
Shwaib (disappeared).

- Provide regular and public updates on the status of these investigations.

- Safeguard complainants, witnesses, those conducting the investigation, and
their families from violence, threats of violence, or any other form of intim-

idation, including detention and monitoring.
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To help build community relations and fulfill the police’s mandate of accountabil-
ity and transparency, make public the command and control structures of Kenya’s

police forces and ensure that the ATPU operates more transparently.

Ensure, through training, oversight, and accountability, that ATPU officials clearly
identify themselves prior to any use of force, including arrest, search and seizure
operations, and use of a firearm. In cases where firearms are used, ensure that
ATPU officials provide ample warning prior to the use of a firearm unless doing

so places the officer or another person at risk of death or serious harm.

Ensure ATPU officers are trained and evaluated with regard to proper evidence
gathering techniques and methods; and ensure that evidence is submitted in

accordance with due process and fair trial standards.

To the Director of Public Prosecutions:

Bring criminal charges against ATPU officers where there are grounds to suspect
that an officer committed a human rights abuse, including extrajudicial killings;
torture and other ill-treatment; excessive use of force; disappearances; and other
forms of arbitrary detention, unlawful renditions, and transfers to torture or other

serious human rights violations.

To the Parliament:

As a matter of priority, pass a prevention of torture bill into law that meets inter-

national human rights standards.

Repeal or amend the Prevention of Terrorism Act of 2012 such that it no longer

contravenes international human rights standards.

Do not pass amendments to the National Police Service Act or National Police
Service Commission Act that erode current human rights standards, in particular

with respect to rules on the use of firearms.

Ratify the International Convention for the Protection of All Persons from
Enforced Disappearance and make the act of an “enforced disappearance” an

offense under Kenyan criminal law.

Ratify the Optional Protocol to the Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment and Punishment, which requires States” par-
ties to set up, designate or maintain at the domestic level one or several visiting
bodies for the prevention of torture and other cruel, inhuman or degrading treat-

ment or punishment (hereinafter referred to as the national preventive mecha-
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nism). Under the protocol, States’ parties must allow visits by the monitoring

mechanisms where persons are or may be deprived of their liberty.

Declare under Article 22 of the Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment and Punishment that Kenya recognizes the
competence of the Committee Against Torture to receive and consider commu-
nications from, or on behalf of, individuals who claim to be victims of a violation

of the Convention.

Ratify the Optional Protocol of the International Covenant on Civil and Political
Rights, allowing the Human Rights Committee to receive and consider commu-
nications from individuals claiming to be victims of violations of any of the rights

set forth in the Covenant.

To the Office of the President:

Seek the lawful return of Kenyan nationals who were unlawfully rendered to
Uganda.

Do not sign into law amendments to the National Police Service Act or National
Police Service Commission Act that erode current human rights standards, in

particular with respect to rules on the use of firearms.

Recommendations to states providing security assistance to the ATPU,
in particular the United States and United Kingdom:
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Cease assistance and training to any ATPU unit where there is credible informa-
tion that that unit committed gross violations of human rights where the alleged

perpetrators are not being held accountable.

Disclose which security force units have been determined ineligible for assistance

and training in Kenya due to their human rights abuses.

Make publicly available, in a regularized and easily accessible format, information
about foreign military and counterterrorism support to Kenya. This information
should include, at a minimum, the amount and type of military and counter-
terrorism support being provided and the identities of the units receiving the

support.

Ensure diplomatic engagements go beyond the Kenyan government to include
civil society, local religious and community leaders, and affected citizens and

populations.
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Encourage Kenya to pursue its police reform agenda and support the efforts of the
Independent Police Oversight Authority. Place heightened emphasis on ensuring
the ATPU is subject to these reforms and oversight. Encourage Kenya to pass the
Anti-Torture Bill.

Maintain a dialogue with Kenya to encourage it not to erode important human
rights policing standards, especially on the use of force and firearms. Cleary stake
out a position not to provide assistance to Kenyan security forces if this erosion

occurs.
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CHAPTER 1

Introduction

The ATPU, part of Kenya’s National Police Service, was established in February 2003
to combat terrorism. Since then, the ATPU has responded to numerous attacks. The
ATPU has a mandate to “Prevent, detect, disrupt and interdict imminent terrorist activ-
ities within the country; exhaustively investigate all terrorism and terrorism related
cases; take control, secure, and cordon all scenes of terrorist incidents; create profiles
for suspected terrorists and establish a databank; share intelligence with other security
related agencies operating within the country; and review and monitor security of for-
eign missions accredited to Kenya.” The same year it was established, the United States
provided the ATPU with $10 million in funding and has provided funding ever since.**

Attacks by suspected terrorists have increased since late 2011 when Kenya sent
military forces into Somalia to fight the militant group Harakat al-Shabaab al-Mujaa-
hidiin (Al Shabaab). In September 2013, Al Shabaab took responsibility for an attack
against a Nairobi shopping mall that left over 6o people dead.” This was the worst ter-
rorist attack Kenya faced since the 1998 embassy bombing. The U.S. Embassy reported
that in 2012 there had been over 30 attacks involving grenades or explosive devices in
Kenya. The embassy reported that at least 76 people died in these attacks, and around
220 people were injured.** A high-level Kenyan counterterrorism official listed to the
Justice Initiative other concerns he had relating to terrorism in Kenya, including radi-
calization of Kenyans, refugee flows into Kenya, the presence of nearby terrorist groups
such as Al-Qaeda in the Islamic Maghreb and Boko Haram, and the effect the Arab

Spring has had on transnational arms movements.*



The ATPU has its headquarters in Nairobi. It has two major sub-units: the Mom-
basa sub-unit and the Nairobi sub-unit. Each sub-unit is further divided into ten smaller
divisions called “Detachments.”*® The ATPU operates in Nairobi, Coast, Nyanza, and
North Eastern Provinces. Given its clandestine nature, it is also difficult to estimate
the total number of ATPU officers. The ATPU has had two leaders since its inception:
Nicholas Kamwende ran the unit until 2011 when his post passed to his deputy Boniface
Mwaniki, the current head. The current head of the ATPU in Mombasa is Elijah Rop.

The ATPU appears to operate with a strong central command structure. In its
2004 report to the UN Counter Terrorism Committee, Kenya described the ATPU as
being “located in the Office of the President.””” One officer informed the Justice Initia-
tive and Muslims for Human Rights, “We have an interagency task force on counterter-
rorism—out of Nairobi—and it sends back to us information for action.”?® The dispatch
of ATPU officers from Nairobi to Mombasa and elsewhere in Kenya to conduct coun-
terterrorism operations also suggests a strong central command. For example, police
informed Muslims for Human Rights on October 2, 2013, that a team from Nairobi was
to arrive in Mombasa to carry out an operation the following day.*® In another instance,
an individual detained by the ATPU during the November 13-14, 2013, operation (as
described in this report below) overheard a conversation that identified some of the
officers as being from Nairobi.>®

The ATPU has been particularly active in the coastal region of Kenya, including
the city of Mombasa. The region has a history of marginalization: its predominantly
Muslim population remains largely landless and has other long-standing grievances
against the government. Many Mombasa residents were hopeful that, with the arrival
of Kenya’s new constitution, the government would provide greater economic and polit-
ical opportunities. However, by the time the 2013 elections arrived, many in the coastal
region were not satisfied with the changes. In some cases, the dissatisfaction was artic-
ulated through support for the Mombasa Republican Council (MRC), with its slogans
of “Pwani si Kenya” (the Coast is not part of Kenya), and “Tumechoka na Ahadi” (we are
tired of promises).' The MRC has made secession demands throughout its history and
at times called for a boycott in the run-up to Kenya’s 2013 elections. It has also been
labeled by some as a political party that resorts to violence.

The tension between the coastal region and the central government is also fueled
by a history of terrorist attacks and the region’s reputation as a haven for suspected
terrorists and a source of disenfranchised youth who feed the ranks of Al Shabaab. In
2002, a suicide bomber killed 15 people when he attacked the Paradise Hotel in Mom-
basa. The same day, two missiles were fired at an Israeli airplane carrying over 250
passengers that had just taken off from the city’s airport.>* More recently, Mombasa has
been the location of attacks against police stations and public venues, including bars.

These attacks, the tense relationship between the government and the coast’s predom-
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inantly Muslim community, the region’s reputation as a source for Al Shabaab recruit-
ment, and its status as a port city and a hub of tourism worthy of strong government
protection, are among the likely reasons for the ATPU’s focus on Mombasa.

An ATPU officer described the ATPU as the most disciplined policing force in
Kenya, noting that its officers have received training from the United States, United
Kingdom, Russia, and elsewhere. However, the Justice Initiative also met with a Ken-
yan counterterrorism official who explained, “In this work you can’t go by the book.”*
He compared this extralegal approach to that of other countries, explaining, “This is why
there is Guantanamo Bay and why the British are detaining people in Afghanistan.”
The official explained that he cannot rely on the Kenyan courts to prosecute terrorist
crimes because of the difficulty of gathering evidence and getting informants to appear
in court. “What do you do if no one gives you evidence?” he asked. “We're pushing for
CCTV |[closed-circuit television] everywhere to cut out human evidence and instead we

can use CCTV evidence.”s°

Another Kenyan intelligence officer explained, “Technolo-
gy-based intelligence will help with evidence for prosecution. It's hard to get witnesses
before a court—for reasons relating to ethnic closeness as well as security threats to
witnesses.”” In September 2013, the Standard reported, “ATPU has dispatched teams
of killer cops known as High Risk Officers, whose work is to erase terror suspects,
according to officials directly involved in the programme. ATPU is also increasingly
employing informers to monitor sermons in mosques, even when there is no evidence
of wrongdoing.”®

The challenges that arise in counterterrorism policing are real, but do not in any
way excuse the ATPU’s regular perpetration of human rights abuses, including use
of excessive force during house raids; torture and ill-treatment of detainees; arbitrary
detentions, including disappearances; and rendering terrorist suspects to countries
where they face a real risk of torture.’* Human rights violations by police and other
security forces are both unlawful and counterproductive. Violent extremists can employ
human rights violations as a recruitment tool and can use them to claim justification for
terrorist violence. In addition, counterterrorism-related abuses often indiscriminately
target entire communities and, as a result, erode community trust in government. As
an editorial in the weekly newspaper Friday Bulletin, which criticized Kenyan security
forces for human rights abuses against ethnic Somalis, observed: “Violence against
locals will only alienate the community further thereby making them hostile to security
machinery. The war on insecurity and the threat posed by the Al Shabaab cannot be
won without winning the hearts and minds of the local people. Violating their rights is

740

absolutely not the way to go.”#° Indeed, when Kenya’s security forces disregard the rule
of law and violate human rights, they forfeit the opportunity to cultivate ties with com-
munities and civil society groups that have criticized terrorist violence and Al Shabaab

recruitment.
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This report focuses on a November 13-14, 2012 counterterrorism operation in
Mombasa during which the ATPU captured several terrorist suspects, disappeared one
of them, and beat the others prior to bringing them to various police stations. This
report also documents detailed credible allegations that the ATPU physically abused
Swaleh Abdullah Said, a man captured in Mombasa on suspicion of terrorist-related
activities, including the Westgate Shopping Mall attack. In addition, the report presents
credible allegations that the ATPU used unlawful lethal force on Omar Faraj and extra-
judicially executed Kassim Omollo and Salim Mohammed Nero. All these allegations
of beatings, disappearances, and unlawful killings require, at a minimum, a robust and
effective investigation by Kenyan authorities. In the cases documented in this report
where the government denies any involvement in the murder or disappearance of ter-
rorist suspects, the government nonetheless has an obligation to conduct an effective
investigation into who was responsible.

The ATPU has exhibited similar human rights violations in the past. In Septem-
ber 2012, Human Rights Watch documented an instance in which an ATPU officer led
security forces that beat people in Mandera, located in northern Kenya near the border
with Ethiopia.*' In 2010, the ATPU also arbitrarily detained and rendered to Uganda
suspects in the 2010 World Cup bombing in Kampala, Uganda. Several of the suspects
alleged they were physically and psychologically abused and threatened by ATPU offi-
cers prior to their rendition. They also made allegations of physical and psychologically
abuse upon their arrival in Uganda, raising the concern that Kenyan authorities know-
ingly sent the suspects to a country where they faced a real risk of torture.** Prior to the
World Cup bombing renditions, in 2007, Kenya rendered at least 85 people to Somalia,
who were then rendered to Ethiopia.” In a legal proceeding that found the detentions
and renditions unlawful and amounting to torture, the (now former) head of the ATPU,
Nicholas Kamwende, said he was involved in the operation that led to the apprehen-
sion and rendition several of the individuals rendered to Somalia in 2007.4 Muslim
Human Rights Forum reported that ATPU officers booked the suspects and Human
Rights Watch found that, “Several detainees reported being interrogated by plainclothes
Kenyan police officers who worked for the Anti-Terrorism Police Unit (ATPU).”# One
of the petitioners in the legal proceedings claimed he was beaten up and subjected to a
mock execution while in Kenyan custody.*® Several of the rendition victims who Muslim
Human Rights Forum and Human Rights Watch spoke with described being brutally
tortured after being transferred out of Kenya.*

The 2012 and 2013 abuses occurred after Kenya put in place a new constitu-
tion and enacted police reform legislation with strong human rights protections. These
included the new constitution’s bill of rights;** the National Police Service Act (2011);%°
the Independent Policing Oversight Act (2011),’° and the creation of the National Police
Service Commission.”” Combined, these reforms increased the potential for internal
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police accountability, independent oversight, and police vetting. They placed limits on
the use of force and firearms and on the powers of arrests and detention. Importantly,
in an attempt to end rampant impunity, the new legislation established an Internal
Affairs Unit’™® and, separately, an Independent Policing Oversight Authority (IPOA) that
investigates police crimes and misconduct.”® If Kenya’s new constitutional and legisla-
tive reforms are to be meaningful, the ATPU must receive increased scrutiny under
these new oversight mechanisms, ATPU officials must be held accountable for their
human rights abuses, and victims must receive reparations. Unfortunately, however, at
the time of writing there have been attempts to erode many of these important advances
through legislative amendments that would, for example, significantly expand the scope

of firearms use by police and reduce police accountability.
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CHAPTER 2

Anti-Terrorism Police Unit Human
Rights Abuses

This section looks at specific abuses committed by the ATPU, with a focus on the
beating of a Westgate terrorist suspect; the unit’s operation in Mombasa on Novem-
ber 13 and 14, 2012—which included excessive use of force, detainee mistreatment,
arbitrary detention, denial of medical assistance, death threats, the disappearance of
Badru Mramba (discussed further in the section on Allegations of Unlawful Killings
and Disappearances); and credible allegations of unlawful killings of Omar Faraj, Salim
Mohammed Nero, and Omar Faraj. This section also documents the murder and dis-
appearances of other terrorist suspects for whom the government denies involvement,
but for who the government appears to have failed in its responsibility to sufficiently
investigate. This section goes on to demonstrate that the ATPU’s human rights abuses
date back at least to 2007, when it played a role in illegally detaining, abusing, and
rendering people from Kenya to Somalia.

The ATPU’s pattern and practice of engaging in human rights abuses is well-es-
tablished. As a lawyer experienced in litigating ATPU-related cases observed,

From the time of arrest the APTU were very brutal, including being brutal in front of the sus-
pect’s family, and they continue their abuse at a police station. Their treatment [of suspects]
gets better only once they are brought to court. The brutality includes punching, kicking,
beatings—including in the private parts—and slapping. This type of abuse had occurred in
all the cases I've dealt with except for a 2013 case.’

He added, “The ATPU is treated as being immune to any accountability and they
know this. They've been given the green light to do what they what. They aren’t held
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accountable by the executive of course, or the judiciary. They have never ever been held
accountable.”” In contrast, a foreign government official notified the Justice Initiative
that, in some cases, a magistrate has placed ATPU actions under review. At the time
of writing, Muslims for Human Rights and the Justice Initiative did not have addi-
tional information about the procedures and effectiveness of this process. It is, however,
imperative that any investigation into human rights abuses must meet international
standards, including effectively investigating and publicly disclosing information about
human rights abuses, and bringing to justice, including through prosecution, perpetra-

tors of human rights abuses.

ATPU Detention of Swaleh Abdullah Said,
October 9, 2013

On September 21, 2013, a group of armed men attacked the Westgate Shopping Mall in
Nairobi. A standoff between the gunmen and Kenyan security forces lasted until Sep-
tember 24. At the end of the siege, news reports claimed that 60 shoppers and several
Kenyan security officials were killed.* In addition to the deaths, the attack left over 100
injured.” Al Shabaab claimed responsibility for the attack. In al Jazeera’s lengthy inter-

view of Sheikh Abulaziz Abu Muscab, an Al Shabaab spokesperson, he said,

The place we attacked is Westgate shopping mall. It is a place where tourists from across the
world come to shop, where diplomats gather. It is a place where Kenya’s decision-makers
go to relax and enjoy themselves. Westgate is a place where there are Jewish and American
shops. So we have to attack them.

On civilian deaths, Kenya should first be asked why they bombed innocent Somali civilians in
refugee camps, why they bombed innocent people in Gedo and Jubba regions. They should
be asked that first before us.’®

Community leaders and human rights activist strongly condemned the attack,
but they also warned that the government must respond to the attack within the rule
of law. This was advice that the government did not follow.” At the time of reporting,
the media reported that authorities had arrested or questioned over 40 individuals in
relation to the Westgate attack.®® While arrests and questioning are required to prevent
terrorism and bring justice to the victims and the families of the Westgate attack, this
report documented one case of detainee abuse in Mombasa, where several arrests took
place. There was also suspicion that the ATPU had been responsible for shooting dead
Sheikh Ibrahim Omar Rogo and three other men who were driving in the same vehicle
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on October 3, 2013. This led to riots the next day, which saw four men shot dead by
police and others injured, and a church burned.

One of the men arrested by the ATPU for suspected involvement in the Westgate
attack was Swaleh Abdullah Said, a Kenyan who lived in the Mombasa area with his wife
and her young child. According to Swaleh, he was arrested in Mombasa on October 9,
2013, by civilian-clothed ATPU officers who covered his face with a jacket, wrestled him
to the floor, and threw him into a waiting car. Swaleh also said that during his arrest
the officers beat him and took him for questioning at the ATPU’s offices in Mombasa.*"

The next day, the ATPU brought Swaleh to his house in Likoni.®* One witness
saw Swaleh brought to his house handcuffed and heard him being beaten. The witness
recalled that officers arrived with Swaleh at the house very early in the morning on
October 10:

It was dawn. There were more than 20 of them. Three were in uniforms with guns and
wearing boots. Their uniforms were greenish, like soldiers. They wore greenish vests and

helmets. The others were in plain clothes, in casual clothes. They surrounded the house and

searched everything in the house.®

None of the officials identified themselves as they pointed their guns at Swaleh’s
wife, who was at the house at the time. The officers brought Swaleh into the house,
who was handcuffed behind his back, and brought him to a room where the witness
heard him being beaten, shouting, and crying, “Don’t beat me...You're beating me for
nothing.” At the same time, they were searching the house and confiscating various
items, including identification documents, money, and cellphones. Outside the house
the officers were telling Swaleh’s wife that they would kill her if she did not tell them
what was in the house. As she cried, one of the officers raised his hand to slap her, but
did not. She asked, “Why are you beating innocent people. You're government agents.
Are you allowed to beat me?” They asked her age and took photos of her. They asked
how long she was with her husband and said, “if you don’t answer us we will beat you.”

By around 7:30 or 8:00 am, the officers left the house, taking Swaleh with them
and leaving behind his wife and her child.*4 Swaleh was then taken to Makupa Police
Station, held there overnight, and then taken to a Mombasa court the next day, on Octo-
ber 11. In the courtroom, Swaleh complained of being beaten and was not represented
by a lawyer.® The government asked for additional days to keep him in custody for
further investigations, which the judge approved while setting October 17 as the next
hearing date.®®

On October 17, Swaleh was brought to Mombasa Lower Court No. 3 and charged
with attempting to commit a felony, possession of a weapon (a grenade), and being a

member of Al Shabaab. Separately, security officials told the media that Swaleh was
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involved in the killing of dissident Al Shabaab members.®” During his October 17 court
appearance, he was once again without a lawyer and pleaded not guilty. Once again,
he complained to the court that he had been beaten and continued to complain about
his health. The magistrate gave a date of January 16, 2014, for the next trial. The judge
denied Swaleh bail after the investigating officer said that Swaleh was a national security

threat and that terrorist suspects in the past had fled after being granted bail.®®

ATPU Detention Operation,
November 13—14, 2012

From November 13 to 14, 2012, the ATPU conducted a detention operation in Mom-
basa that rounded up at least nine individuals suspected of terrorist activities or having
associations with terrorist suspects. The head of the ATPU confirmed the operation was
carried out by his unit when he told the media, “[o]ur officers are operating on high-
ly-placed intelligence reports of impending terror attacks in Mombasa and Nairobi and
we have arrested several suspects who are assisting us with investigation.”®

The ATPU beat most of those detained at the point of capture and during ques-
tioning; threatened them with violence; took them to various police stations; and denied
medical treatment to those who needed it. In many instances the beatings, which were
at times administered to extract information, amounted to torture or cruel, inhuman or
degrading treatment. As part of this operation, the ATPU conducted a night-time raid
on the house of the late Sheikh Aboud Rogo, who was on the U.S. and UN terrorist
sanctions list and had been shot dead in August 2012 by unidentified assailants. During
the raid, ATPU personnel detained one individual and beat him and other occupants of
the house, several of whom were children.

The arrests had begun on November 13, 2012. Witnesses stated that Rogo’s daugh-
ter, Rumeisa, and her husband, Swaleh Abdu Majid, were driving to dinner after getting
married earlier in the day when several ATPU vehicles pulled them over at about 7:30
pm. The men, who were dressed in ordinary clothes with bullet proof vests and helmets,
came out of their cars with guns, cuffed Swaleh, covered his and Rumeisa’s faces, moved
the couple into a different car, and drove them away, along with the rest of the ATPU
convoy. When Swaleh tried to look at the officers, a handful of officers beat him with gun
butts. When the officers asked him questions and he hesitated in providing an answer,
he was beaten all over his body and punched in his mouth, causing him to bleed.

Eventually, the authorities placed Rumeisa and Swaleh in separate vehicles.
Rumeisa was driven to various unknown locations with her face covered, while various

men in the vehicle interrogated her. “If you cheat us we will take you someplace you
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regret,” one threatened. The ATPU placed Swaleh in a vehicle that joined a convoy
headed for Aboud Rogo’s house, in Kanamai, Mombasa, where they arrived at approx-
imately 10:00 pm.7°

At the same time that Swaleh and Rumeisa were being interrogated, ATPU per-
sonnel raided Rogo’s house—an operation that the head of the ATPU took public credit
for.”" The ATPU was seeking Sheikh Aboud Rogo’s 17-year-old son, Khubaib Aboud. The
ATPU parked its vehicles about 30 yards from Rogo’s house, which sits at the end of a
long, winding dirt road. Approximately a dozen heavily armed officers dressed in bullet
proof vests and helmets proceeded quietly on foot to the house. The armed men raided
the house without warning or identifying themselves, barging into a room occupied
by eight males, including a 14-year-old boy, a 16-year-old boy, the 17-year-old Khubaib,
and five adult men.”> The armed men told the group to lie down, took their cellphones,
photographed each detainee, and asked for Khubaib.” During the operation, the officers
kicked and beat the men and boys with guns and rubber hosing.

One witness, Abubakar, explained:

When the armed men entered they said “hands up, lie down.” Then we raised our heads one
by one and they photographed us. They were asking for Khubaib. They were stepping on us
and beating us very hard. I was beaten with the back of a gun and kicked. I still feel the pain
now...They beat me with a hose doubled over, hitting me many times.”*

Abubakar said that a young man named Ahmed “was lying down and they kicked
his head three times... When they kicked him it knocked his face into the ground caus-
ing him to bleed on his shirt.””> A boy at the compound, Hussein, who was watching

television when the officers barged in, gave a similar account:

We didn't hear them arrive. The first time I saw them was when they had a gun in my face.
They said, “Hands up. Remove phones.” And then they photographed us.

One armed man stood at the door to the room and called the other armed men one by one
as they entered the room. They asked us questions. They were asking us questions, then
leaving to discuss things, and then entered to ask more questions. “Take one step and we’ll

shoot you,” one of them said.

[While the officers questioned us] they stepped on our heads, legs, and backs. It was hard....
They beat Khubaib with a hose and the back of their guns many times when asking him
questions...Khubaib was asleep at first when the armed men came in. They beat him on his
head and back—all over his body.

I saw that the men who came wore green pants, bullet proof vests, black and blue helmets,
and they had round bombs on their vests. They were like the hand grenades we see in films.
They also had magazines tucked into their vests.... They never ID’ed themselves. Everyone

followed their instructions.

They didn’t take our money. They took nothing but Khubaib.”®
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The ATPU raid ended approximately 30 minutes after it began. Witnesses to Khu-
baib’s arrest said that ATPU personnel handcuffed Khubaib, covered his face, marched
him out of the house, and put him into one of their vehicles. In the car, the ATPU
interrogated Khubaib with a gun to his head, beat him, told him to confess that he was
a member of Al Shabaab, and drove him around for hours before finally arriving at the
Central Police Station in the early evening on November 14, 2012.

Khubaib’s sister Rumeisa, meanwhile, did not see her new husband again until
approximately 2:00 am or 3:00 am on November 14. Once together, the ATPU drove
Rumeisa and Swaleh to various unknown locations with their faces covered until they
finally reached Central Police Station. There they separated the couple again and brought
them, separately, to the ATPU'’s offices, which are located in the police station. In the
afternoon of November 14, 2012, the ATPU released Rumeisa, who had been crying,
exhausted and shocked from the event. Swaleh, along with Khubaib, remained detained.

During the time that the ATPU was interrogating, abusing, and detaining Khu-
baib, Swaleh, and Rumeisa, the ATPU also detained six other individuals—Badru
Mramba, Ahmed, Issa, Yahya, Khalid, and Mohammad—from at least four separate
locations.”” Most of the individuals detained, witnesses said, were hooded, handcuffed
behind their backs, and put into vehicles by heavily armed ATPU officers who wore bul-
let proof vests and helmets. The officers demanded Ahmed confess to being a member
of Al Shabaab and, when he refused, beat him with punches to the side of his torso. The
ATPU found Issa outside his house. He was reportedly beaten with a gun butt, kicked,
and then handcuffed. The ATPU beat him so badly that they had to carry him to the
ATPU car. ATPU officers asked Issa, “will you bring out the guns or not? We'll break
your head if not.” Officers also reportedly told him, “Don’t look at our faces,” and hit
his head with a stick. During Issa’s arrest, one security officer squeezed his genitals,
another hit him on both sides of his head, and another hit his joints with sticks. The
ATPU detained Yahya on the street and brought him to his home, where his wife and
her six young children were inside. The ATPU threw tear gas inside the house and
forcibly entered without warning. An ATPU officer told Yahya, “bring out the guns or
we’'ll kill you. Today is your last day on earth.” The ATPU also told Yayha’s wife they
would kill her.

During the operation, ATPU officials implicitly and explicitly threatened suspects
with death, according to witnesses. A second-hand source reported to the Justice Initia-
tive that one detainee was told, “We killed Rogo and we killed Samir and we’ll kill you.”
This was a reference to Sheikh Aboud Rogo and Samir Khan, both terrorist suspects
who were killed by unidentified men earlier in 2012. Another officer, whose affiliation
with the ATPU was unclear, told one detainee at a police station, “We're tired of taking
you to the court. Next time we'll finish you off in the field.” According to a media report,
Khubaib stated that Elijah Rop, the head of the ATPU in Mombasa, “told me that my
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father was mouthy. He said that is why they killed him. He added that he had on several
occasions warned my father to keep quiet but he refused.””

On November 15, 2012, seven detainees—Swaleh Abdu Majid, Khubaib Aboud,
Ahmed, Issa, Yahya, Khalid, and Mohammad—were brought to a holding cell in the
Mombasa Court House. Representatives from the Justice Initiative and Muslims for
Human Rights saw several of the detainees briefly at this time. One of the detainees
displayed visible signs of injury. The left side of his face, around the eye, was visibly
swollen and his left foot had a fresh wound on the right side. He said, “[I was] beaten on
my face. [ was also beaten in the private parts. They also used a sharp object to beat my
foot.” At least two of the suspects asked for medical assistance due to the injuries they
suffered from the beatings, but authorities refused. An individual who saw some of the
suspects in detention told the Justice Initiative and Muslims for Human Rights, “The
youngest was in pain and was with a swollen face. They told me they were really tortured
and beaten.” The witness also said that one of the detainees told him that officers beat
him on the back with a plastic pipe and used pliers on his genitals.

While all seven were locked in the basement cell of the Mombasa court house,
upstairs, a magistrate met in closed chambers with the government and defense coun-
sel. The government representative asked that the suspects be held without charge for
seven more days, to allow police time for further investigation. The magistrate granted
this request—despite the constitutional requirement that an arrested individual be
physically brought before a court not later than twenty-four hours after being arrested.”

After those seven days, the suspects were presented before the court and formally
charged with planning to attack police stations.* The media reported that their lawyer
said at the hearing, “My clients have complained to me that investigators used a pair of
pliers to squeeze their private parts and I therefore request the court to order for them
to be taken to hospital for a doctor to ascertain if their private parts were squeezed.”®
At this point the suspects saw a medical professional for the first time since they had
been beaten, but they did not receive the medicine the doctor prescribed for their pain,
and no investigation of the abuse they suffered ensued.*

The judge allowed the seven suspects to post bail on December 4, 2012, and
ordered them to report to a police station once a week, according to witnesses. Then, on
April 23, 2013, the senior assistant director of public prosecutions informed the ATPU
in Mombasa that he was dropping the charges. The prosecutor wrote a letter to the
ATPU which was presented in court, stating there was an “absence of cogent evidence”
due to the fact that there were no recorded statements of the people who implicated the
suspects, no other implicating exhibits, and supposed key witnesses who volunteered
information to the police declined to record statements.® It is unclear whether the
prosecutor regularly drops charges against suspects detained by the ATPU, although
this case clearly demonstrates that the ATPU promised the prosecution evidence against

the suspects that it could not deliver.
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A lawyer for the suspects summarized the detention as arbitrary and unconsti-
tutional. Speaking about the seven-day extension that the magistrate granted the state,
the lawyer noted, “Those men should have been presented before the magistrate. Their
injuries were an important observation for the court to have been able to make.”® A
relative of one of the detained suspects noted that the authorities wanted seven days
“to ensure the detainees can heal or else you can’t bring them to the court in that con-
dition.”® Their lawyer noted further, “It’s a bloody unconstitutional step—to give an
extension of pretrial detention without charge. The prosecution must come up with a
charge, even if only with a holding charge as required for further investigation.”®® The
lawyer spoke of preparing a constitutional petition challenging the seven day extension,
and suing for compensation and accountability, which would take advantage of a right

explicitly granted in the Kenyan constitution.

Other ATPU Raids and Detainee Abuse

The ATPU has a history of using excessive force and abusing people in the course of
conducting raids. The modus operandi of the November 13 to 14 raid and detention oper-
ation follows a pattern seen in other ATPU operations: Heavily armed ATPU officers
break down doors; give no warning, reason, or display a warrant for the raid; provide
no or minimal identification; and beat and threaten bystanders and terrorist suspects.
If the ATPU decides to detain someone, they will drive the suspect around for hours
while interrogating, threatening, and beating him; then they bring him to several differ-
ent locations while depriving him of access to a lawyer, medical care, or family contact

before dropping the suspect off at a final location.

House Raid, Mombasa West, 2012

The Justice Initiative and Muslims for Human Rights interviewed victims of a Novem-
ber 9, 2012, raid that took place in Mombasa West, in the Magongo Wayani neighbor-
hood. The target of the raid appeared to have been madrassa students.”” According to
witnesses, a security force comprised of dozens of personnel from the ATPU and the
Kenya’s General Service Unit (GSU) broke down people’s doors and slapped and threat-
ened residents.®® A 64-year-old woman, Fatima, who was in one of the houses raided,
concluded that the ATPU was involved because of what the forces were wearing and
because they said they were looking for “Al Shabaab.”®
Fatima recalled:

There were about 60 of them. The GSU were outside surrounding the area and the ATPU

were inside with guns. Some were in uniforms, with helmets and others with red barrettes
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[commonly worn by GSU] and some with bulletproof vests. They went into a total of three
houses in the neighborhood but they surrounded the whole area. They said “We're officers.
We're looking for Al Shabaab.” We said, “We don’t know Al Shabaab.” They said, “Don’t fear
us,” but they were breaking [into] our houses.”®

A 29-year old woman, Hania, recounted, “Some of the men didn’t have uniforms
who came inside—just bullet proof vests. There were about 20 inside; and outside there
were many with uniforms.” She said she saw an officer who was inside a house point
his gun at a man’s head and demanded he get the key to a door. The gun, she said,
had a knife and torch at the end of the muzzle. Some residents shouted at the security
forces and someone threw a shoe at the armed men. One of the officers slapped and
threatened Hania if she wouldn’t say who had thrown the shoe. As she recounted, he

said, “I'll take you away and torture you.” “I thought he was going to rape me.”®"

House Raid, Mandera, 2012

In another incident involving the ATPU, Human Rights Watch reported that on Sep-

tember 15, 2012, in Mandera district in northern Kenya, witnesses saw:

A group of police officers from various police units led by a well-known officer attached to
the Anti-Terrorism Police Unit beat residents of the village of Bulla Power, near the town of
Mandera. The beatings immediately followed the 10 a.m. explosion of a remote-controlled
improvised explosive device (IED) targeting a vehicle used by police officers. Two officers in
the back of a pickup truck had minor injuries. After the explosion the four police officers
who were in the vehicle called for reinforcements and then descended on the nearby village

beating everyone in sight.®*

The victims included a mother in her 30s who was preparing food for her one-
year-old child. Human Rights Watch reported that “the police kicked open the door of
her home, violently kicked the food off the fire, and started beating her with wooden
sticks.”® Human Rights Watch also reported that at the house of another woman, who

was six months pregnant, a group of five police officers:

Kicked open the door of her house and then attacked her. One officer kicked her to the
ground and kicked and whipped her until she lost consciousness, she said. She told Human
Rights Watch that she felt sharp pain in her hip and abdomen, but was not able to afford a
medical checkup.?*

According to the statements it gathered, Human Rights Watch reported that when
the victims of these attacks went to report the abuse at a police station:
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The officers, who included those identified by victims, refused to allow them into the sta-
tion.... [They accused] the villagers of responsibility for the attacks on police...and threatened

them with “severe consequences” if they persisted.”

Individual Detention, Shabaan Mwenda, 2013

Shabaan Mwenda, a 27-year-old man, told Muslims for Human Rights that ATPU offi-
cers beat, threatened, and forced him into assisting them in tracking down other sus-
pects in June 2013. In the statement that he gave to Muslims for Human Rights he said

that at 1:00 pm:

I was arrested by police. They blindfolded me and started asking me about terrorism. They
were torturing me in the car using sharp objects. They took me to the bush and told me to
show them where I had kept weapons and explosives. They took me to my place and broke
the door and started searching my house but they did not [find] anything.... Then they took
me to the beach and then they instructed me to show them some people who I know from
my area. They have a list of 50 people [who] they wanted me to show [to] them. They told me
if I want to be released I [have to] show them all these people and if I don’t they will kill me
or they will hide me, and I told them I would cooperate.®

Mwenda said that the officers then released him. After his release, Mwende said
he did not provide the police with the information they sought. Days later, he said,
“ATPU officers came to my house around 6:00 am. They asked why I had not reported
to them...and I told them I was sick.” Mwende said that if he does not report back to
the ATPU he fears that they will “either kill me or they will take me to Uganda.”” The
ATPU has rendered other Kenyan terrorist suspects to Uganda.®®

Individual Detention, Ibrahim, 2011

In another case of alleged detainee abuse, Ibrahim described to the Justice Initiative
and Muslims for Human Rights the abuse he suffered at the hands of the ATPU in the
second half of 2011. The Justice Initiative and Muslims for Human Rights were unable
to corroborate Ibrahim’s allegations due to a lack of other independent sources, but his
account was consistent with other ATPU abuse allegations.

Ibrahim recalled:

There were about six of them, some dressed in civilian clothes. They had guns.... They kicked
me, and used their fists, and as a result [ was urinating blood. I still feel the pains under my
ribs. They were just calling me “Al Shabaab.” Then they put me in the trunk of a car.??

From there, Ibrahim said he was taken to five different police stations, including

the ATPU headquarters in Nairobi, over the course of approximately a week before
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being brought to court. Officers denied him a lawyer and medical attention, and told a
relative who came looking for him at a station where he was held that he was not there.
At the first police station, the men who arrested him said they were from the ATPU.
At the second police station, Ibrahim fainted because it was Ramadan and he had not
eaten for four days. At the third, the ATPU headquarters in Nairobi, Ibrahim was inter-
rogated, hit on the head, and threatened by an officer who said, “I have a license to kill
you whenever [ want.”'*°

Eventually, Ibrahim was released. He has been called back to court several times,
“but nothing happens,” he said. Ibrahim said he filed a complaint against the officers
who beat and threatened him in Nairobi. He also said unknown men who have his
picture came looking for him at home and that he relocated to avoid further abuse by

101

security forces.

Detentions of Suspects in the World Cup Bombings, 2010

Suspects in the 2010 World Cup bombings in Kampala, Uganda, have also alleged that
the ATPU abused them. Habib Suleiman Njoroge, whose case is discussed in the last
section of this chapter, stated in a court affidavit that before being transferred to Uganda
in 2010, the now-former head of the ATPU, Nicholas Kamwende, took a gun, placed it
against Njoroge’s neck as if he was going to shoot him, and accused Njoroge of being
an Islamic fundamentalist.”* Njoroge also alleged that Kamwende slapped him hard on
the face.” Mohammed Hamid Suleiman, another rendition victim, claimed in a court
affidavit that in 2010, at the ATPU headquarters, he was “severely beaten in full view
of senior police officers,” and told he would be handed over to Uganda to be tortured,
shot, and killed.**

The ATPU also detained and rendered two Ugandan nationals, Isa Ahmed Luy-
ima and Batematyo Abubakari, to Uganda in 2010.'* Luyima wrote in a sworn affidavit
that in Mombasa, “at the time my illegal arrest was being effected, I was beaten and
tortured by the A.T.P.U Officers who constantly verbally abused me, the officers hooded
[and] handcuffed me.”™® He also alleged that ATPU officers jabbed guns into his ribs
and neck and kept him in painfully tight handcuffs.®” After this, Luyima was taken to
a police station where conditions in the cell were “filthy, inhuman and degrading... The
toilet in the cell was blocked and emitting [an] extremely [strong] stench, the corridor
was flooded with stagnant water and the officers forced me to walk barefoot, and the
other people I saw on the cell were relieving themselves in the same corridor.”*® He
said it was “infested with mosquitos and I became ill of malaria due to the filthy unhy-
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gienic condition][s].
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Allegations of Unlawful Killings and Disappearances

Members of Kenya's Muslim community allege that the ATPU is involved in a series
of unlawful killings and enforced disappearances that began around April 2012. This
report documents credible allegations of two extrajudicial executions, one instance of
the unlawful use of lethal force, and one disappearance, all carried out by the ATPU.
International law categorically prohibits unlawful killings and enforced disappearance.
The reasons why the ATPU would resort to these tactics are not clear. However, it may
be rooted in the ATPU’s failure to gather evidence that results in convictions. As one
lawyer explained, “I've worked on a dozen or so cases that involved the ATPU. Only one
of them has proceeded beyond initial proceedings. In the others, the case is dropped or
falls apart. If the ATPU brings someone to court they know they’ve lost, so they kill you
instead.”” The failure to prosecute was similarly recognized by a Kenyan intelligence
official who told the Justice Initiative, “in this work you can’t go by the book,” and then
explained that he cannot rely on the Kenyan courts to prosecute terrorist crimes because
of the difficulty of gathering evidence and getting informants to appear in court. “What
do you do if no one gives you evidence?” he asked.™

While in some cases the ATPU has taken credit for the killings, saying they
occurred in shootouts and were therefore lawful, in other cases the ATPU has denied
involvement, claiming that terrorist suspects were murdered or disappeared as a result
of Al Shabaab in-fighting or personal disputes.”™ They have also claimed that people
who have disappeared have fled Kenya to avoid prosecution for terrorism.”™ The gov-
ernment nonetheless has a legal obligation to effectively investigate the murders and
disappearances, work to stop them, and bring the perpetrators to justice."* Lawyers who
represent several of the missing persons said that the government has failed in this obli-
gation."> When the Justice Initiative asked one of the lawyers if authorities responsible
for conducting an investigation have been in contact with relatives of the deceased and

missing persons, he said he was unaware of such contact, adding:

I am also not aware if any family members of the victims have sought any explanation from
the police except for the initial report after a killing or disappearance. From the look of things,
some could have lost hope in the system, if they would ever know what happened to their
loved ones. One thing I am sure, in the event that no family is making follow ups it's because
fear has inhibited everybody’s conscious. People have been left to just see and hear; but don’t
ask or talk."™®

Another lawyer representing the families of individuals who had been killed or

were missing said:
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The government has not conducted sufficient investigations into the missing and extra-ju-
dicially executed “terror suspects.” For me I think the reasons are two. One, according to
the families and witnesses, state agents particularly the police are implicated in the disap-
pearances and murders. Two, impunity appears to be acceptable when dealing with “terror
suspects.”*”

ATPU Acknowledged Killings

Killing of Kassim Omollo

On June 12, 2013, police killed Kassim Omollo in his house in Kisauni Mlaleo. The
Star reported that Kassim Omollo was “gunned down by officers from the Anti-Terror
Police Unit” and that Kisauni Deputy Officer Commanding Police Division (OCPD)
Joseph Sanguti “confirmed the incident adding that the ATPU officers trailed Omolo to
his home before engaging him in a shootout after he failed to surrender.”"® But other
individuals familiar with the incident described to the Justice Initiative and Muslims
for Human Rights what would amount to an extrajudicial killing.

According to one of those interviewed, it was around 3:00 or 4:00 am when police
shot at the door to Omollo’s house. He was there with his wife, Fatma Muhammed, and
their four young children. Six armed men in soldiers’ uniform with masks told Kassim
and Fatma to raise their hands. They then said, “We were sent to kill you,” adding that
if the family provided money they might spare Kassim’s life. After Kassim said he had
nothing to give but 67,000.00 Kenyan shillings [approximately $U.S. 800.00] in the
cupboard, one of the officers handcuffed Kassim and another officer handcuffed Fatma.
After taking the money in the cupboard and Fatma’s jewelry from the room, the officers
said they retrieved what they needed and now had no choice but to kill Kassim. They
then told Kassim they would rape his wife in front of his eyes before killing him. Kas-
sim objected, but the men proceeded to sexually harass Fatma until they again said to
Kassim that they have no choice but to kill him. Kassim then kissed his son and, after
he did, the officers pulled the son and his three daughters away from their father. Then,
according to an interviewee, they shot a first bullet through Kassim’s chest, and as he
was falling down, shot him three times in the head.

Once Kassim was dead, they took his wife, Fatma, to the sitting room and showed
her an arrangement of guns, bullets, and other items that they said belonged to her hus-
band. One of the officers took Fatma’s finger and applied ink to her thumb and forced
her to press it on a sheet of paper which was, presumably, a forged witness statement
attesting to the fact that the guns, bullets, and other items in the house belonged to
Kassim. As Kassim’s wife objected to her treatment, the police beat, slapped, and kicked

her. Then they brought her downstairs, put her in a vehicle, and drove her to a police
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station. From there she was sent to Shimo La Tewa Prison where she was subjected to
hard labor, consisting of carrying stones, digging, and mopping. Eventually, she was
brought to court, charged, and released on bail.

A relative of Kassim'’s informed the Justice Initiative and Muslims for Human
Rights that as of October 2013 he was unaware of any official investigation into Kas-

sim’s death.

Killing of Salim Mohammed Nero

On the same day that the ATPU gunned down Kassim Omollo the unit also shot dead
Salim Mohammed Nero (also known as Suleiman Shauri) in his Mombasa home."® The
Xinhua News Agency reported that the regional police commander, Aggrey Adoli, said
Nero was “gunned down during a shoot-out with Anti-Terrorism Police Unit (ATPU)
officers.”™°

Acting Police Spokesman Masoud Mwinyi told the Star newspaper of Nero’s
death, “Our officers are not on a shooting spree. They abide by ethics and law of natu-
ral justice.... Suspects are apprehended and subjected to the due process. It's unfortu-
nate that some ended up being gunned down during the operations.”™ But a witness
who saw Nero just before he died told Muslims for Human Rights that he saw Nero
handcuffed by the police: “I heard some noise from outside our house and I opened
the gate and saw [Salim Mohammad Nero] was under arrest and handcuffed.”** The
police brought Nero into the house, then searched the house and brought his family
outside while keeping Nero inside. Then, suddenly, the witness heard a gunshot and,
upon entering the house, saw Nero lying on the bed.” The family members were then
taken to Kiembeni Police Station. When they returned home, the family reported, two
officers were standing guard and “we saw blood all over the house.”™* A post-mortem
evaluation showed that Nero’s death was caused by five bullet wounds to his head. Four
bullets were fired to the left side of his face and one bullet was fired into his skull.”
The Justice Initiative and Muslims for Human Rights are unaware of any official inves-

tigation into this death.

Killing of Omar Faraj and Titus Nabiswa

The ATPU shot dead Omar Faraj and another man, Titus Nabiswa, in Mombasa, very
early one October morning in 2012.2° The police said they picked up Nabiswa and he
led the ATPU to Faraj.””” According to the Times (U.K.), which conducted interviews
with several of Faraj's neighbors and with his wife, Rahma Ali, Faraj, a local butcher,
had been shot in the shoulder when the ATPU first entered the house, but he was then
“shot in the head as he peered over a neighbor’s wall, seeking an escape route.”*® Faraj's

relative also told Muslims for Human Rights that Faraj had contacted him on the phone
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during the incident and indicated he did not know who was pursuing him, mistaking
the ATPU for thugs or armed robbers.

Evidence reported in the Times cast doubt on the ATPU’s characterization that
they used lethal force as a necessary last resort. Neighbors did not recall hearing the
security forces making demands during the operation. Faraj and Nabiswa had gunshot
wounds to the head. The Times reported that the police “described the four-hour night
raid as a ‘shootout’.” However, while the walls of Omar’s apartment were scarred by
bullet holes, the Times said it found “no marks on surrounding houses to suggest that
anyone had fired back.”"*?

When the ATPU shot Faraj in the head his body fell on top of his wife, and Rahma
feigned death. The officers, who thought she was fatally injured, left her for dead. One
neighbor, the Times reported, overheard the police say, “We don’t have to shoot the
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lady.... She won't take long to die.”° In making this statement, it is clear that the police
failed in their legal duty to provide medical attention to Rahma.
There is no detailed public account of how Nabiswa died. One media story
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reported that Kenyan authorities said he was killed in a crossfire.”” Another reported
that police “admitted that a key suspect with information on a terrorist cell in Mombasa
perished in the gun battle as security forces tried to use him to draw out other militants
from a house.”?* According to individuals who saw Nabiswa’s dead body, he had a deep
head wound on his left temple that resembled a bullet wound. He had another deeply
penetrating wound on his lower left neck and other on the top of the left shoulder.”
The Star reported that a member of parliament demanded a full disclosure of
the reasons behind the two killings and accused the government of incitement, saying,
“We are tired of this. The government wants to cause havoc in Mombasa.””* The Justice
Initiative and Muslims for Human Rights are unaware of any further investigation into

the two men’s deaths.

Unacknowledged Disappearances and Killings

Badru Mramba

Badru Mramba, an acquaintance of Sheikh Aboud Rogo, was seized at around 7:30 am
on November 14, 2012, from his samosa kiosk in Majengo Musa, opposite the Musa
Mosque in Mombasa. According to one witness, the men who detained him identified

themselves as police. The witness recalled:

Three people came. They removed him and said they were police. They arrested him. They
handcuffed him behind the back and put him in a car. They had on casual clothes. They
didn’t have guns. Badru said “leave me alone.” They only said they were the police.™
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Mramba’s capture by the ATPU was confirmed to the Justice Initiative and Mus-
lims for Human Rights by another witness who said he saw Mramba detained and
being beaten by the same ATPU officers who conducted the raid on the late Rogo’s
house.® “I knew Badru. I know what he looks like. Badru was taken out of a vehicle
near the Provincial Police Station. I saw them beating him physically...There were like
eight guys...and it was daylight. Then Badru was taken away.”"”

Mramba’s wife, Rehema Lugogo, made numerous inquiries at courts and with
the police, including the ATPU, in the Mombasa area, but officials denied ever arresting
Mramba:

My husband went missing on Wednesday, November 14, 2012. I looked for him at the Mak-
upa Police Station [near to where he was arrested] and Nyali Police Station [near to where

they live]. They said they don’t have him.... On Wednesday and Thursday I went to the High

Court looking for him but I didn’t see him."

Rehema continued her search the following week by going to court and checking
the registration board, which should have the names and information of people being
held and appearing in court. She said his name was not there. Later that day, she went
to the ATPU asking for Mramba. She said that Elijah Rop, the head of the ATPU in
Mombasa, denied that Mramba was in his custody. She recalled Rop saying, “I don’t
know that guy and we didn’t arrest anyone in Majengo.”™°

In December, 2012, the United Nations Working Group on Enforced and Invol-
untary Disappearances issued an urgent appeal communication to the Government of
Kenya concerning Mramba’s case.™°

In early April 2013, Rehema spoke to an official at the Criminal Investigation
Division (CID) in Mombasa who told her that the CID was under outside pressure to
investigate Badru’s disappearance, but he did not say where the pressure came from.
The CID official assigned Rehema an investigating officer and told her to bring any
witnesses that knew about Mramba’s disappearance.™ For Rehema, this was an insuf-
ficient response. The police, having denied ever detaining Mramba, had an affirma-
tive duty to investigate his disappearance immediately after the incident came to their
attention, not four and half months later. Rehema also complained that the CID officer
had told her to bring witnesses. “But that's impossible,” Rehema said. She explained,
“It’s too intimidating for them. They take ID info and the witnesses think it's a trap.”'#
Again, a few months later she said, an officer from the Makupa Police Station “called me
and asked that I write another statement about my husband’s disappearance.”# At the
time of writing, Mramba remains missing and Rehema complained of being harassed
by the presence of police vehicles with the markings of Mombasa County Police outside
her parents’ house, which she has had to move into since she can no longer afford to

pay for the house she was living in prior to Badru’s disappearance.™
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Other Allegations of Disappearances

In addition to Badru Mramba and Mohammad Bekhit Kassim (see below), at least six
other men have gone missing from Mombasa under mysterious circumstances. Sylves-
ter Owino Opiyo (also known as Musa Osodo) was taken from his car in May 2012,

146 Neither has been seen or heard from since.

along with another man, Jacob Musyoka.
Opiyo was previously arrested in March 2012 after a Nairobi bus stop was attacked with
grenades, killing nine people.'#” Several factors suggest that he was disappeared by the
ATPU, including his previous arrest by the ATPU, the method of his disappearance, and
the testimony of a female acquaintance who was with Opiyo just before he disappeared,
and who said that Opiyo had recognized an ATPU official—who was apparently follow-
ing Opiyo—earlier on the day of his disappearance.® Police spokesman Eric Kiraithe
told reporters that police had no involvement in Opiyo’s disappearance.™® Opiyo’s law-
yer, skeptical of these claims, told reporters, “When the police begin to say we are not
holding that person, that is a very dangerous sign. People are never seen again when
police say they don’t know where the suspects are.”’°

In June 2012, Jeremiah Onyango Okumu (also known as Duda Black) and Ste-
phen Mwanzia Osaka (also known as Duda Brown) also went missing in Kisauni, Mom-
basa. The two men had been accused, along with Opiyo, of participating in the March
2012 grenade attack. Muslim Human Rights Forum reported that at the same time and
location, two other men, Omar Shwaib and Salim Abubakar, also “disappeared without
trace.”™ Muslim Human Rights Forum reported that these four disappearances, “were
reported to the police but no news about outcomes of any investigations has been given
to their kin.”"* More recently, the defense counsel in the criminal proceedings against
Opiyo, Okumu, and Osaka, asked the state to hand over the findings of the abduc-
tion investigations. Witnesses had reported two of the abductions, but the government
ignored this and responded in court proceedings in May 2013 that all three men had fled
justice. At the time of writing, government counsel provided no substantive informa-
tion about the investigation, saying only that the director of public prosecution recom-
mended that the file on the disappearances remain open pending final investigation.'s

Killing of Sheikh Ibrahim Omar Rogo

Sheikh Ibrahim Omar Rogo, also known as Ibrahim Ismael, was killed on October
3, 2013, in Mombasa by unidentified gunmen as he drove in a car with four other
men, three of whom also died from gunshot wounds. The names of the other victims
were Issa Abdalla, Gadaffi Mohammed, and Omar Abu Rumeisa.” Sheikh Ibrahim
was viewed by many as the predecessor of Sheikh Aboud Rogo, who also preached at
Masjid Musa Mosque and who was shot dead in August 2012 in the same vicinity as

Sheikh Ibrahim (see below). Many in the Muslim community and beyond have accused
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the government of killing Sheikh Ibrahim, saying it was a way to show the police were
responding to the Westgate attack by Al Shabaab that had taken place two weeks earlier.
The government has denied any involvement,” though it nonetheless has a responsi-
bility to conduct an effective investigation with the purpose of bringing the perpetrator
to justice. When Muslims for Human Rights representatives and another human rights
activist went to file an official report to the police of Sheikh Ibrahim’s death and the
other three deaths, a police officer on duty refused to take the complaint. At the time
of writing, it was unclear if authorities were carrying out an effective investigation into
the four deaths.

Killing of Sheikh Aboud Rogo

One of the most publicized killings of a terrorist suspect was that of Sheikh Aboud
Rogo, who was killed in his car in late August 2012 by unidentified gunmen. Rogo’s
wife, Hania Said Saggar, who was in the car at the time of her husband’s shooting and
death, told the Justice Initiative and Muslims for Human Rights that the murder hap-
pened at around 11:30 am on August 27, 2012:

My husband was driving and two of my daughters and other relatives were in the van. There
were six of us all together. It happened so fast. It sounded like a machine gun. Like a rat-tat-
tat. At that time I was looking at my husband. I couldn’t understand what was going on. I was
shocked. There was a loud bang. Then I realized the loud sound was gunfire. My 16-year old
daughter was shot in her left knee. My grandfather was injured in the head and hand from

the gunshots. I was sitting behind the driver on the window side.

The gunshots were fired just as we passed the [Bamburi Police Station] gate. My husband
looked back at me but kept driving. Then the car pulled over off to the side of the road and
my husband slowly fell sideways. And it was over.

Rogo—whose house was the subject of the November 13, 2012, raid documented
above—was on U.S. and UN terrorist sanction lists and facing criminal charges for
terrorism-related activities at the time of his murder. He had also been charged and

56 These circum-

acquitted of crimes relating to a 2002 hotel bombing in Kenya.
stances, along with Rogo’s escape from an attempted abduction in Nairobi in July 2011
—carried out by individuals that Rogo and a friend, Abubakar Shariff Ahmed, identi-
fied as police—raised strong suspicion that the Kenyan government had a hand in his
murder, something authorities deny.””

Rogo’s murder occurred in broad daylight when his van—which he was driving
filled with family members—was riddled with bullets as he passed by the Bamburi
Police Station in Mombasa. No culprits were identified and government officials have
denied involvement, but many suspected the government killed Rogo. Human Rights

Watch reported in a press release:
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Rogo had complained of police threats before his death and requested protection. On July 24,
Rogo had reported to the police, the Kenyan National Commission on Human Rights, and the
court in which he was being tried for recruiting for al-Shabaab, that unknown assailants had
attempted to abduct him and his co-accused Abubakar [Shariff] Ahmed when they arrived in
Nairobi for the court hearing. He swore an affidavit that men in civilian clothes who claimed
to be police officers tried to force the two men into an unmarked car. He said that he and

Ahmed had challenged the men to produce identification and that passers-by helped the two

men resist being forced into the car.’®

Human Rights Watch also reported that Mbugua Mureithi, Rogo’s lawyer, said
Rogo frequently expressed concern about being followed by police and spoke of threats
from known police agents who he said told him that, “The state will find a way of deal-
ing with you.”"® Other suspects’ reports (discussed above) of being threatened with the
same fate as Rogo and Khan support the allegations of ATPU involvement.

Rogo’s murder proved a tipping point in the rising tensions between Kenyan
anti-terrorism security forces and members of the Muslim community in the coastal
region. Protests and riots erupted in Mombasa, with rioters killing a man near a
mosque; two hand grenades were thrown at police, killing at least five officers and
injuring several others.'® People also set fire to three churches and there was heavy
looting. Protestors threw stones at riot police and security forces fired back with tear gas.
According to media reports and civil society groups, some of the protestors were Rogo
supporters; some were poor, unemployed youths angry at their government; others
simply took advantage of the chaos to loot stores for personal gain.”®"

The public outcry over Rogo’s death, as well as the riots, produced a reaction
from the Kenyan government that contrasts with the government’s usual unresponsive-
ness to the murders of suspected terrorists. The public prosecutor’s office established a
task force to augment a police investigation team sent from Nairobi.'® This task force
included representatives from the Office of the Director of Public Prosecutions, the
police, the Law Society of Kenya, the Commission on Administrative Justice, Kenya
National Commission on Human Rights, and the Independent Policing Oversight
Authority.'® The task force began its work on September 4, 2012,*4 reported to the
director of public prosecutions, had oversight of the criminal investigation into Rogo’s
murder, and had the authority to gather additional information.' It also had jurisdic-
tion over the other riot-related violence.'®® But the media reported in November that the
task force’s work had stalled after “representatives from the law society resigned citing
frustration,” explaining that they resigned in “what they termed as lack of will from the
government to resolve the murder.”®

Rogo’s wife could not identify the shooters but she holds the government respon-
sible either because it killed Rogo or it failed to identify the shooter or shooters. In

mid-November 2012, she told the Justice Initiative and Muslims for Human Rights:
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Investigators came to ask me questions. The investigation is zero work...Two females arrived

to my home to interview me. I've received no feedback on the investigation....I expect nothing

from this investigation. My husband wasn’t the first person this kind of thing happened to.*®

Finally, in August 2013, the task force submitted its report to the director of public
prosecution. The task force conducted several interviews but was ultimately unable to
determine the identity of Rogo’s killer. The task force also chastised the police for con-
ducting an incomplete investigation. It was critical of the police for sending investiga-
tors from Nairobi rather than deploying officers on the ground and for not giving clear
command over the investigation.’® The task force also said the investigating team sent
from Nairobi was “inadequately constituted to handle the sensitive investigation” and
“no statements of any civilian witnesses had been recorded more than a week after the
incident.””° In its recommendations, the task force instructed the Office of the Director
of Public Prosecutions to lead a public inquest and to provide proper security assurances
to potential witnesses.”" It was unclear at the time of writing whether such an inquest
would provide for a robust and effective investigation.

Killing of Samir Hashim Khan

Muslim preacher Samir Hashim Khan and his colleague Mohammad Bekhit Kassim,
who is blind, were pulled from a public bus in Mombasa in April 2012 by men who,
according to Khan’s lawyer Mbugua Mureithi, stopped the bus and identified them-
selves as police officers.””> According to Human Rights Watch, “Khan’s body was found,
badly mutilated, a few days later in Tsavo National Park. Kassim’s whereabouts remain
unknown.”” The police have denied involvement, but Kassim had previously been
abducted in 2011 outside Nairobi's Jamia Mosque. He was questioned and later dropped
in the suburbs of Nairobi. His abductors warned that they would come back for Kas-
sim."”7* Human Rights Watch reported, “Police briefed journalists at the time, saying he
had been arrested by the Anti-Terror Police Unit, but they later denied arresting him.””
The ATPU had also arrested Khan in 2010 on weapons charges and again in 2011 for
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being a member of Al Shabaab.”" The cases against him were pending at the time of

his second abduction and murder.

Renditions and Transfers to Torture:
Uganda, Somalia, and United States

The ATPU’s record of abuse includes unlawful renditions and transferring terrorist sus-

pects to other governments where they faced a real risk of torture. These violations were

on clear display in the aftermath of the July 10, 2010, bombing in Kampala, Uganda,
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which killed over 70 people and injured at least 70 others who were watching the final
game of the soccer World Cup on television. In the months following that attack, the
ATPU seized suspects of the bombing, arbitrarily detained them, and unlawfully ren-
dered them to Uganda, despite the risk they would be tortured there. Two of the ren-

dered suspects spent a year in jail in Uganda before being released—without charge."””

World Cup Bombing Renditions, 2010

According to an ATPU officer’s sworn affidavits, on the evening of July 23, 2010, the
ATPU detained three Kenyan men—Idris Magondu, Mohammed Ahmed Abdow, and
Hussein Hassan Agade—as suspects in the World Cup bombing and rendered them to
Uganda on July 27, 2010, “to assist the Uganda authorities with their investigations.”7®
The ATPU did the same to Mohammed Hamid Suleiman on August 14, 2010, and Yahya
Suleiman Mbuthia on August 26, 2010, for the same purpose.”? Two other men, Habib
Suleiman Njoroge and Omar Awadh Omar, also claim that the ATPU rendered them to
Uganda in August and September 2010 respectively, although authorities denied this.
The ATPU also rendered two Ugandan nationals—Isa Ahmed Luyima and Batematyo
Abubakar—from Kenya to Uganda.™"

The suspects’ affidavits provide strong indications that both the head of the ATPU
at the time, Nicholas Kamwende, and his deputy Boniface Mwaniki (who is now head
of the ATPU) were aware that the renditions were taking place. Idris Magondu was,
according to his affidavit, working as a driver in Nairobi when, on July 23, 2010, uniden-
tified men broke into his house in Nairobi's Kawangware neighborhood and took him
to Uganda, where he remains today, facing criminal charges in relation to the July 11,
2010, World Cup bombing."® Magondu provided an account of his arrest and rendition
in a court affidavit that was similar to those of other defendants. He said that at around
midnight, when he was with his wife and four month old baby, police burst into the
house without showing an arrest warrant and forced him and his wife to lie on the floor
as the men searched the house.”

The men took Magondu to the Inland Container Depot Police Station in Nairobi,
and then to the headquarters of the ATPU."*# His affidavit states that he was denied
water, access to his next of kin, and access to a lawyer, despite asking for one.”®> He was
then taken from one police station to another, frequently returning to the ATPU head-
quarters.”®® Other rendition victims were also held incommunicado in Kenya, some-
times in undisclosed locations, without being allowed contact with their family or a
lawyer—an allegation that Kenyan authorities disputed.”™ Several rendition victims said
that, during their interrogations, Kenyan officials threatened them with death and physi-
cally abused them. (Discussed further in the section on Other ATPU Raids and Detainee
Abuse.) Magondu said that, following his detention in Kenya, ATPU officers drove him
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to the town of Malaba, on the Kenya-Uganda border."®® There, the officers handed him
over to Ugandan authorities without his ever having appeared before a court.”™

Rendition victims’ affidavits state that Kenyan authorities sent them to Uganda
knowing they would likely face torture. Mohammed Hamid Suleiman, who was severely
beaten at the ATPU headquarters, said that Kenyan authorities told him he would be
handed over to Uganda to be tortured, shot, and killed.”° Idris Magondu similarly stated
under oath that, “The ATPU officers threatened to hand me over to the Ugandan Army
who would subsequently torture, shoot and kill me and they also told me that I would
never see my family again and that they would kill members of my family.”"!

In September 2010, two Kenyan justices separately ruled that two World Cup
bombing-related renditions were unconstitutional, reaffirming that the rule of law
should not bend to national security and terrorist threats. One of the petitioners was
Mohammed Hamid Suleiman who, through his wife, asked a court on August 16, 2010,
to order the commissioner of police and the commandant of the ATPU to explain why
Suleiman was arrested and why he should not be released. After hearing the facts of
the case on August 18, 2010—four days after Kenyan authorities rendered Suleiman
to Uganda without ever bringing him to court in accordance with Kenya’s extradition

procedures—High Court Justice Aggrey Muchelule condemned the rendition, stating:

Whether one is a terror suspect or an ordinary suspect, he is not exempted from the ordinary
protection of the law...Police must have the capacity to battle terrorism and enforce human

rights at the same time as the two are not, and should not, be incompatible.”*

High Court Justice Mohammed Warsame, who heard the second petitioner, a
World Cup bombing suspect named Mohammed Aktar Kana, prior to his rendition to
Uganda made similar statements in his September 28, 2010, ruling. The court blocked
the attempted rendition until a hearing could take place. In his ruling, which he handed
down soon after Kenya’s new constitution ushered in a new bill of rights, Justice War-
same stated:

The significant issue which we must not lose sight of is that the new constitution has
enshrined the bill of rights of all citizens and to say one group cannot enjoy the right(s]
enshrined under [the] bill of rights is to perpetuate a fundamental breach of the constitution
and to legalize impunity at [a] very young age of our constitution. That kind of behavior, act
or omission is likely to have far and serious ramification[s] on the citizens of this country

and the rulers.”
Both rulings demonstrated the critical role that an independent judiciary can play

in ensuring that Kenya’s security forces do not violate human rights and undermine

the rule of law. But these court decisions did not solve all the problems. Ismail Abubakr
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was reportedly rendered twice from Kenya to Uganda, the first time as a suspect in the
World Cup bombing."* Ugandan authorities released him on November 30, 2010."%
But in February 2o11—after the judges had condemned the renditions—the ATPU ren-
dered him from Kenya to Uganda again.”® He was released from Ugandan custody in
mid-July 2011."”

Renditions to Somalia and United States Custody, 2007

In 2007, Kenya rendered to Somalia at least 85 people, who were then rendered to Ethi-
opia.”® Applicants who sought damages from a Kenya High Court claimed that Kenyan
authorities arbitrarily detained them without bringing them before a court within 24
hours of their detention and denied them a hearing or access to extradition and/or
deportation procedures, all of which are required by Kenyan domestic law. They also
claimed to have been subjected to torture and other ill-treatment in Kenya, Somalia, and
Ethiopia.”® In those legal proceedings the (now former) head of the ATPU, Nicholas
Kamwende, said he was involved in the operation and that it was conducted on national
security grounds, but he did not admit to committing abuse.*** However, in response to
the government’s contention that it was constitutionally entitled to “arrest, hold the peti-
tioners and issue the declaration and deportation orders for reasons of national secu-
rity,” the court held that “as this court has found in several cases, reasons of national
security cannot be a basis for violating the constitutional rights of any person...”*’
According to Human Rights Watch:

Over the course of three weeks—on January 20, January 27, and February 10, 2007—Kenyan
officials secretly—without notifying relatives or lawyers—flew at least 85 people, including

19 women and 15 children, from Kenya to Somalia.

When the planes arrived in Mogadishu and Baidoa [Somalia], Kenyan authorities handed the
detainees over to Ethiopian military forces. As one detainee described the scene in Moga-
dishu: ‘The plane was surrounded by Ethiopian military when we got off. We were brought
to an open area near the plane and blindfolded. Two soldiers grabbed me and yelled at me:
‘You are a terrorist. We will kill you. We will sell you.” Then they took me to a so dusty room
in the airport with the others where we spent two nights.”

Some were flown to Addis Ababa within days, where they were held in various detention
facilities. Other detainees reported being driven from Mogadishu to Baidoa, where they were
held for months without charge, and interrogated and tortured by men in Ethiopian military
uniforms. From there, Ethiopian authorities transported them to a military detention facility
in Awassa, Ethiopia, and finally on to another military detention facility in Ambo, Ethiopia,

where the torture reportedly continued.2°>

Also in February 2007, Kenyan police arrested Mohammed Abdulmalik, a Ken-
yan national, in Mombasa.>® The ATPU detained him for two weeks, during which
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time officials allegedly beat and interrogated him about a plan to attack a well-known
running race.>** Kenyan authorities then drove him to the Nairobi airport and handed
him to U.S. personnel who rendered him to Djibouti.>>> There, he was detained in a
shipping container on a U.S. military base, then rendered to Afghanistan where he was
held in various facilities, before being moved to Guantinamo Bay, where he remains
imprisoned.>*®

Speaking on the issue of renditions in October 2010, and in doing so implicitly
admitting that the department had illegally rendered suspects, Kenya’s police spokes-
man commented to a regional newspaper: “Nobody complains when it is about a car
thief, but when it comes to Al Qaeda, some people would like us to believe that they
are more equal than other criminals and therefore we must follow the extradition pro-

7207

cedure.
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CHAPTER 3

Impact of ATPU Abuses on the
Community

The ATPU abuses documented in this report are unlawful and an affront to the com-
mitment to greater respect for human rights and police reform articulated in Kenya’s
new constitution. In addition, these abuses undermine the aims of an effective coun-
terterrorism policy. Violent extremists can use human rights violations as a recruitment
tool and can use them to claim a justification for the violence of terrorism. Moreover,
counterterrorism-related abuses erode community trust in government. A relative of
Kassim Omollo, the man killed by the ATPU in June 2013, explained, “[The govern-
ment] becomes unpopular killing people. Even boys who want to surrender don’t feel
safe to come out and do so. We need rehabilitation, but instead they are killing them.
This thing [terrorism] must end to bring the country to peace...the community has to
be part of the solution.”>°®

The impact of ATPU abuses in Kenya demonstrates that the unit’s counterterror-
ism strategy is deeply flawed and is hampering, not helping, the fight against terrorism.
The tension between many in the Muslim community and Kenyan law enforcement has
been on the rise. In May 2012, after Samir Khan’s murder and Mohammad Kassim’s

disappearance people in Mombasa staged protests against the police. The Star reported:

The youth demanded answers to the many questions surrounding the death of Khan whose

body was found in a forest in Voi last month. They carried placards demanding the disband-

ment of the Anti-Terror Police Unit.”*°°

Then, in August 2012, Mombasa erupted in riots after Sheikh Aboud Rogo’s
murder. Five police officers and at least one civilian were killed in the violence, three
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churches were burned, and widespread looting terrorized residents and business own-
ers. As tensions mounted further, rioters threw stones at riot police who returned fire
with tear gas. Al-Amin Kimathi, a human rights activist who strongly condemned the

rioting, put the riots in context, saying:

Rogo’s death was the immediate event that sparked the riots. But there were also demonstra-
tions—though not bloody—when Samir Khan’s body was found. So there has been a build-up

leading to the riots. The rioters were saying “enough is enough.” The disappearances and
210

killings, taken together, led to the riots.

When the ATPU killed Omar Faraj in October 2012, tensions mounted again,
with community and political leaders criticizing the government. The Star reported
that “Muslim leaders and relatives who spoke to the press condemned the incident”
and reported that “the Forum for Muslim Unity interim chairman Salim Jaffer Salim
said that the Muslim community will not take lightly the manner in which police were
dealing with the suspects.”?" The Star also reported that a member of parliament
demanded a full disclosure of the reasons behind the killing and accused the govern-
ment of incitement, quoting “We are tired of this. The government wants to cause havoc
in Mombasa.”*™ Riots did not ensue, but Omar Faraj’s killing was yet another incident
that intensified the distrust that many in the Muslim community in Mombasa already
had of the ATPU.

Rioting broke out once more in the city in early October 2013, after the shooting
of Sheikh Ibrahim Omar Rogo. Ibrahim was killed by unidentified gunmen as he drove
in a car with four other men, three of whom also died from gunshot wounds. Four
additional men died from gunshots during the riots and there were reports that several
others suffered non-fatal gunshot wounds, in what appeared to have been an excessive
use of force by the police. During the riot, people set fire to a Salvation Army Church
in Majengo and blocked a main road.*”

Several individuals released after being detained by the ATPU reflected on their
time in detention and said they were being tracked or monitored after their release, and
that officers had their pictures. Most feared for their lives and some had been unable
to return to their jobs or get a new job. One man’s brother had been visited by officers.

Another man said, “I have no rights. It’s like I'm not a human.” Another stated:

What type of life do they want us to live? They keep coming for us. They portray us as danger-
ous. No one wants to sit in our home. We are alone here.... The perception of the community
is that this is a no go zone.
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A relative of a man who had been released said the extended family feared their
phones might be tapped. A woman who witnessed the November 9, 2012, joint ATPU-
GSU raid said she’d begun sleeping elsewhere because she was afraid of another raid
on the house.”* At a meeting in May 2012, civil society groups told the Justice Initiative
and Muslims for Human Rights that the types of abuses documented in this report had
seriously damaged the ATPU'’s credibility amongst Kenya’s Muslim communities. Sev-
eral attendees at the meeting described the ATPU as a secretive unit that purposefully
intimidates specific communities rather than providing real security.*®

The ATPU’s abuses damage the credibility of the government generally. The law-
yer of those detained in November 2012, explained, “We have a new constitution and
if we leave these types of practices unchallenged, the new constitution will not move
forward... They are playing games with the constitution and it sets bad precedent.”*
Hassan Omar Hassan, Mombasa senator and a former commissioner of the Kenya
National Commission on Human Rights (KNCHR), reflected, “The [Kenyan] govern-
ment is looking for what’s convenient rather than upholding the rule of law. The public
is so fearful of the terrorism threat and is [so] prejudicial towards certain communities
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[that] it became acceptable for the government to do what public opinion allows.
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CHAPTER 4

Police Reform and the Legal
Framework for Counterterrorism
Policing

Kenya’s pre- and post-election violence in 2007 and 2008, which resulted in approxi-
mately 1,200 violent deaths, many at the hands of the police or due to police inaction,
made it obvious that the police failed to protect and serve Kenyans.*® Following this
violence, Kenyans adopted a new constitution and passed new legislation that pro-
vided improved human rights guarantees and new mechanisms aimed at reforming
the police. The most important of these measures, for purposes of this report, were
the new constitution’s bill of rights;*"® the National Police Service Act (2011);**° the
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Independent Policing Oversight Act (2011),>*" and the formation of the National Police
Service Commission.*** Combined, these reforms increased the potential for internal
police accountability, independent oversight, and police vetting procedures. They placed
limits on the use of force, use of firearms, and on the powers of arrest and detention.
Importantly, in an attempt to end rampant impunity, the new legislation established an
Internal Affairs Unit** and, separately, an Independent Policing Oversight Authority
(IPOA) charged with investigating police crimes and misconduct.>** The ATPU, which
sits within the Kenya Police, is subject to the National Police Service Act and the scrutiny

of these new police reforms and oversight mechanisms.



International, Regional, and Domestic Human Rights
Protections

Article 2(6) of Kenya’s Constitution states that, “[a]ny treaty or convention ratified by
Kenya shall form part of the law of Kenya under this Constitution.”** With respect to the
most relevant human rights treaties to this report, Kenya is a State Party to the African
Charter of Human and Peoples’ Rights (ACHPR);** International Covenant on Civil
and Political Rights (ICCPR);**” Convention Against Torture and other Cruel, Inhuman
or Degrading Treatment and Punishment (CAT);**® Convention on the Rights of the
Child (CRC),** and the Rome Statue of the International Criminal Court. Collectively,
these treaties prohibit extrajudicial killings; excessive use of force; torture and other
forms of ill-treatment; disappearances; arbitrary detention, including renditions; and
transferring detainees to another country where there is a real risk of torture. Kenya
has also signed, but not ratified, the Convention for the Protection of All Persons from
Enforced Disappearance (CED) in 2007.° The CED defines the term “enforced disap-

pearance” as:

The arrest, detention, abduction or any other form of deprivation of liberty by agents of the
state or by persons or groups of persons acting with the authorization, support or acquies-
cence of the state, followed by a refusal to acknowledge the deprivation of liberty or by con-

cealment of the fate or whereabouts of the disappeared person, which place such a person

outside the protection of the law.**'

This form of secret detention is especially pernicious because it often sets the
stage for other unlawful treatment, such as torture or extrajudicial executions.”** The
CED prohibits enforced disappearance in all circumstances, including war and other
states of emergency.”? Kenya, though only a signatory to the CED, must, in accordance
with the Vienna Convention on the Law of Treaties, refrain from acts which would
defeat the object and purpose of the CED.**

International and regional human rights law require Kenya to provide effective
remedies and, in the words of the ACHPR, “adopt legislative or other measures to give
effect to” the charter’s rights.*® Fulfilling this obligation may include the criminalization
of human rights abuses, having in place procedures for investigations, holding perpe-
trators of human rights abuses accountable, and providing reparations to the victims.
The African Commission on Human and Peoples’ Rights has also determined that an

“effective remedy” must be “available, effective and sufficient.”*°

In Dawda Jawara v.
The Gambia, the commission stated that a “remedy is considered available if the peti-

tioner can pursue it without impediment, it is deemed effective if it offers a prospect

52 POLICE REFORM AND THE LEGAL FRAMEWORK FOR COUNTERTERRORISM POLICING



of success, and it is found sufficient if it is capable of redressing the complaint.”*” The
obligation to provide an effective remedy pertains equally to instances where a state
authority commits a human rights violation and instances where a private individual
commits an act prohibited by international or regional human rights law.>*

In addition to the constitution’s references to international and regional treaty
law, the constitution contains a bill of rights that prohibits torture and cruel, inhuman
or degrading treatment or punishment®9 and provides the right to a fair trial and habeas
corpus.*** These three rights are non-derogable.># The bill of rights also prohibits the
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arbitrary deprivation of life and liberty,>** provides rights to detained persons, and spells
out the components of a right to a fair and public hearing. These include, inter alia,
being promptly informed of the reason for arrest; the right to remain silent; communi-
cating with an advocate; not being compelled to make a confession or admission that
could be used as evidence against yourself; being brought before a court no later than
24 hours after arrest; being charged or informed of the reason for detention at the first
court appearance; being presumed innocent until proven otherwise; given adequate
time and facilities to prepare a defense; to adduce and challenge evidence at trial; and
the right to appeal.*# Kenya’s constitution also makes it “a fundamental duty of the State
and every organ to observe, respect, protect, promote and fulfill the rights and funda-
mental freedoms in the Bill of Rights.”*# Furthermore, the constitution grants “every
person...the right to institute court proceedings claiming that a right or fundamental

freedom in the Bill of Rights has been denied, violated or infringed, or is threatened.”*#

National Police Service Act

The National Police Service Act, signed into law in 2011, further buttresses many of
Kenya’s constitutional rights. The act makes it a crime and disciplinary offense for
police officers to subject people to torture or cruel, inhuman, or degrading treatment or

punishment.>+

The act also makes it a disciplinary offense for a police officer to “unlaw-
fully strike, or use or threaten violence against any police officer or any other person.”*#
In its rules on arrest and detention, the act grants the right for a detained individual
to access “doctors and general medical assistance when required” and allows detainees

to lodge complaints of ill-treatment.>®

Kenyan constitutional and statutory law also
protects against torture, as well as arbitrary detention, including disappearances, by
requiring that all detainees be logged, held in designated detention facilities, brought to
court no later than 24 hours after being arrested, and have the right to habeas corpus.>+?

With respect to the right to life and use of force more generally, the National

Police Service Act provides rules which state, in part:
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A police officer shall attempt to use non-violent means first and force may only be employed
when non-violent means are ineffective or without any promise of achieving the intended
result... The force used shall be proportionate to the objective to be achieved, the seriousness
of the offense, and the resistance of the person against whom it is used, and only to the extent
necessary....”>°

The National Police Service Act also states that officers intending to use firearms
must, generally, identify themselves and give clear warning of their intention to use
firearms.*' The act notes that superior officials should “do everything in their power to
prevent unlawful use of force or firearms,” and that following the orders of a superior
is no excuse for the unlawful use of force.?® When the use of force results in injuries,
the act instructs police to “provide medical assistance immediately and unless there are
good reasons, failing to do so shall be a criminal offence.”? The act also requires police
to notify relatives or close friends of the injured persons.**

These rules are largely in keeping with international standards on the use of force.
The United Nations Code of Conduct for Law Enforcement Officials (1979)* instructs,
for example, that law enforcement officers may use force and firearms only if other
means remain ineffective.”® Article 5 of the UN’s Basic Principles on the Use of Force
and Firearms by Law Enforcement Officials explains, “whenever the lawful use of force
and firearms is unavoidable, law enforcement officials shall...exercise restraint in such
use and act in proportion to the seriousness of the offence and the legitimate objective
to be achieved.”” The Code of Conduct for Police Officials adopted by the Southern
African Regional Police Chiefs Cooperation Organisation in 2001 states, “Police officials
may only use force when strictly necessary and to the extent required for the perfor-
mance of their duties adhering to national legislation and practices.”*® Article g of the

Basic Principles on the Use of Force and Firearms by Law Enforcement Officials states:

Law enforcement officials shall not use firearms against persons except in self-defence or
defence of others against the imminent threat of death or serious injury, to prevent the
perpetration of a particularly serious crime involving grave threat to life, to arrest a person
presenting such a danger and resisting their authority, or to prevent his or her escape, and
only when less extreme means are insufficient to achieve these objectives. In any event,
intentional lethal use of firearms may only be made when strictly unavoidable in order to

protect life.>5?

Kenya’s National Police Service Act similarly states that firearms may be used only
for “saving or protecting the life of the officer or other person; and in self-defense or in
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defense of other person against imminent threat of life or serious injury.
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Independent Policing Oversight Authority, Internal Affairs Unit, and
National Police Service Commission

The Independent Policing Oversight Act of 2011, established the Independent Policing
Oversight Authority (IPOA) as another face of Kenya’s police reform. The objective
of IPOA is to “hold the Police accountable to the public in the performance of their
functions;” give effect to the responsibility of the police to be professional, disciplined,
and to carry out their duties with transparency and accountability; and to “ensure inde-
pendent oversight of the handling of complaints by the [Police] Service.”**" To achieve
these objectives, IPOA has wide authority to, inter alia, investigate complaints against
the police, monitor and investigate policing operations, and to inspect police premises,
including detention facilities.** It is also permitted to make prosecutorial and disci-
plinary recommendations and “present any information it deems appropriate to an
inquest conducted by a court of law.”>** To help ensure its function, police are required
to report police-caused deaths or serious injuries to IPOA and to provide IPOA all rel-
evant evidence and facts related to the incident.>*

IPOA’s mandate requires it to investigate any death or serious injury caused by
police while on duty.*® It may also initiate an investigation into the police based on the
receipt of complaints from members of the public or on its own motion.?*® The police
must provide all documents or other materials relevant to IPOA authorities, and IPOA
may search and seize police premises or other relevant locations, summon individuals,
and take statements under oath.**”

Separate from IPOA, the National Police Service Act established the Internal
Affairs Unit within the police force to receive and investigate complaints against the
police, promote discipline and good order, and keep a record of the facts of all com-
plaints and investigations. It may also make disciplinary recommendations against a
police officer.>*® The Independent Policing Oversight Authority may take over an ongo-
ing investigation by internal affairs if the investigation is “inordinately delayed or man-
ifestly unreasonable.”2*

The constitution also established the National Police Service Commission
(NPSC).>”° The NPSC is a vetting mechanism with the powers to recruit and appoint
police officials, confirm appointments, and determine promotions and transfers within
the police.?”” The NPSC also has the authority to “exercise disciplinary control over and
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remove persons holding or acting in offices within the [Police] Service.

Protections against Rendition and Non-Refoulement

Outside the realm of policing laws and reforms, Kenya’s 1968 Extradition Act sets out
legal procedures for transferring individuals to another country, which includes the

requirements to issue an arrest warrant and bring the detainee to a court prior to extra-
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dition.?” East African government officials have admitted to using renditions—defined
as the transfer of a suspect or fugitive from the custody of one state to the custody of
another state without following the legal process—against suspected terrorists as a way
to circumvent due process guarantees that they believe can slow down and damage an
investigation.*”* In other cases, states have turned to renditions because they do not
have extradition agreements in place. The High Court (Nairobi) has handed down at
least three decisions reprimanding the ATPU for conducting and attempting to con-
duct renditions of individuals outside the due process guarantees set forth in Kenya’s
constitution and the 1968 Extradition Act.?” In one of those cases the court blocked a
rendition before it occurred and in another case the court awarded damages to eleven
victims rendered to Somalia in amounts ranging from 2,000,000 to 4,000,000 Ken-
yan Shillings (approximately US $22,800.00 to 45,500.00).27° At the time of writing, it
appeared that the government would appeal the decision.

Rendition is usually done quickly and quietly, and has become a hallmark of coun-
terterrorism operations in many countries. In rendering a suspect, the sending state
removes an individual’s right to effectively challenge his or her deprivation of liberty
or the reasons for the transfer. This technique, which is a form of arbitrary detention,
leaves the governments involved unaccountable and the detainees susceptible to a vari-
ety of human rights abuses, such as torture, enforced disappearance, incommunicado
detention, and unfair trials. Rendition, because it lacks a legal process, also removes
an individual’s right to raise concerns, prior to transfer, that he or she might face a real
risk of torture by the receiving state. When this risk exists, international law prohibits
such transfers from taking place under the legal principle known as non-refoulement.
Article 3 of the CAT instructs states not to “expel, return (‘refouler’) or extradite a per-
son to another State where there are substantial grounds for believing that he would
be in danger of being subjected to torture.”””” The ICCPR, too, implicitly prohibits the
transfer of an individual to another country in the face of a real risk of torture.?”® The
Committee Against Torture has specifically held that suspects have an absolute right to
“an opportunity for effective, independent and impartial review of the decision to expel
or remove, once that decision is made, when there is a plausible allegation” of torture.?”?

Gaps in Law and Implementation

Despite improvements in Kenya’s domestic legislation in recent years, legal gaps
remain. The police reform process has also suffered from slow progress and, at the
time of writing, there were proposed amendments to the National Police Service Act and
National Police Service Commission Act that, if implemented, would erode important

human rights gains. All three of these factors—gaps, delays, and potential erosions—
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make police reform an uphill battle and contribute to the ATPU’s ability to operate

outside the law.

Legal Gaps

In 2013, the UN Committee Against Torture criticized Kenya for its failure to adequately
provide legal protections against torture and other human rights abuses.?*> Many of
these gaps were highlighted both in its “Concluding Observations” report and in a
2013 joint report by five Kenyan civil society groups, titled “State of Torture and Related
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Human Rights Violations in Kenya.”** The civil society report pointed out that Kenyan

domestic law does not contain a definition of torture, “nor do they establish any means
of attaining a remedy leaving it as a bald statement with no practical application.”*
The committee agreed.*® The 2013 civil society report also recommended that Kenya
should “amend national laws so that any deportation, extradition, rendition, expulsion,
[or] return where an individual would appear at risk of torture or other ill-treatment is
legally prohibited,” a point with which the committee again agreed.?®* An additional gap
in the law is that enforced disappearance is neither defined nor criminalized. As noted
below, another problem is that Kenya’s Prevention of Terrorism Act of 2012 places no
limits on the types of evidence—including evidence obtained by torture—that investi-
gators can use to designate terrorist groups. In 2012, in response to a different report
by the UN Committee Against Torture, Kenya recognized there were “gaps existing in
the Penal Code, Evidence Act and Criminal Procedure Code” and said it would address
this problem by passing the Prevention of Torture Bill, 2011, into law.?*> That bill had
not, however, been signed into law at the time of writing, something that the committee
chastised Kenya for in its 2013 review.?*® Based on all these gaps and legal deficien-
cies, passing stronger anti-torture legislation, ratifying the International Convention
for the Protection of All Persons from Enforced Disappearance, strengthening non-re-
foulement protections, amending or repealing the Prevention of Terrorism Act, ratifying
the optional protocols to the Convention Against Torture and the International Covenant
on Civil and Political Rights, and declaring that Kenya recognizes the competence of
the Committee Against Torture would significantly contribute to protecting individuals
from ATPU abuses.?*’

Slow Progress

Numerous delays in the police reform process have hampered Kenya’s human rights
reforms and have therefore prevented the police from becoming less corrupt, more
professional and accountable, better managed, and more respectful of human rights.
After more than a year of waiting, the IGP, NPSC, and IPOA were in place, but the

slowness of the reforms calls into question whether the political will exists to institute
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the reforms. Amnesty International reported that many police institutions did not start
to follow the new policing legislation—including new restrictions which limit the use
of force and firearms, regulate arrest and detention, and enhance internal accountability
and reporting obligations to IPOA—until after the IGP was appointed in December

2012. A 2013 report by Kenyan civil society groups similarly noted:

There was a cautious approach in the implementation of police reforms where the pace
slowed down as Kenya approached its general elections in 2013. The vetting of Police Offi-
cers which is critical to the reforms agenda has been relegated as a non-priority...[because of
internal fears] with regard to the approach the vetting should take. Complementary organs

such as the National Police Service Commission and the Police Oversight Authority are in

place but are faced with inadequate financial resources.?*®

The IPOA, in its December 2012 inaugural performance report, noted “there was
no visible concerted or comprehensive effort to educate all police officers on the new
arrangements and obligations under the Constitution of Kenya (2010) and National
Police Service Act.”** Tt also advised, “there is urgent need to create awareness on
reforms amongst all police officers. The NPSC needs to urgently carry out a needs
assessment as regards welfare matters of the police while the Inspector General should
undertake a structured reforms awareness programme within the NPS.”?9° The report
lamented a lack of investigative staff, lack of sufficient internal capacity, and lengthy
government procurement procedures.” The IPOA was invited to participate in three
investigatory task forces, including the Sheikh Aboud Rogo task force, but according
to its own internal report, IPOA “did not meaningfully participate in the investigations
due to lack of internal investigative capacity and also had no control over the entire
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investigation process.”*?* Since the December, 2012, report, the authority has become
increasingly active. It has opened an investigation into the alleged shooting of a woman
by police in Mathare during an operation to arrest drug traffickers on July 15, 2013;*%
condemned “excessive use of force by the police” against members of civil society on
May 14, 2013 and announced it would “investigate the circumstances surrounding the
events,” and that “an opportunity [would] be given to the officers responsible to explain
their actions;”*?* and announced it would investigate the killing of two civilians in
Kisumu during riots in March 2013.>% The IPOA has also initiated public awareness
activities and issued a report, “Baseline Survey on National Policing Standards and
Gaps,” that polled over 5,000 households in 36 counties and interviewed over 500
police officers between January and March 2013 and found that “33% of Kenyans inter-
viewed have experienced a form of police malpractice in the past year. The cases range

from assault, brutality, falsification of evidence, bribery and threat of imprisonment.”2%°
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Threats to Progress

As noted above, the National Police Service Act contains (in Schedule Six) important
provisions on the use of lethal force, such as permitting the use of firearms only for
“saving or protecting the life of the officer or other person; and in self-defense or in
defense of other person against imminent threat of life or serious injury.”**” To imple-
ment this and other new rules, the police must reform their old operational orders, often
called Force Standing Orders, to ensure the police have the instructions necessary for
how to implement the new National Police Service Act. In recognition of this, Kenya’s
Truth, Justice and Reconciliation Commission (TJRC) recommended in a 2013 report:

[TThe rapid, effective and transparent implementation of the proposed police reforms, includ-
ing the introduction of new standard operating procedures on the use of force based on

international standards. In particular, Force Standing Order 51, which allows the use of lethal

force to protect property, should be repealed.>®

At the time of writing, however, a new bill was released that, if passed, would
effectively reject the TJRC’s recommendation and overturn that act’s Schedule Six rules
on the use of firearms. The new bill would expand the use of firearms to the protection
of property, preventing a person charged with a felony from escaping custody, and
preventing a person who attempts to rescue, or rescues, a person charged with a felony
escape from custody.”®® This language would enable the police to carry out the types of
killing that the police reforms were intended to end. Instead of curbing unnecessary
police shootings, it would expand the use of lethal force to situations where no individ-
ual’s life is at risk. The bill also would permit the IGP to make regulations pertaining
to the use of firearms or security equipment of foreign police services in Kenya.>*° This
too would be an erosion of human rights progress if the IGP uses the provision to put
in place use of force regulations for foreigners that are less strict than what is in place

for the Kenyan police.>
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CHAPTER g5

Prevention of Terrorism Act,
2012—A Human Rights Analysis

In October 2012, Kenya’s former president, Mwai Kibaki, signed into law the Prevention
of Terrorism Act in an attempt to strengthen counterterrorism powers in the country.
The text of the law can be found online at: http://www.kenyalaw.org:8181/exist/keny-
alex/actview.xgl?actid=No.%2030%200f %202012.

The legislation criminalized certain activities and allowed the government to sanc-
tion individuals and groups it labeled terrorist entities. It also quelled criticism from
the United States and other foreign governments who had repeatedly pressured Kenya
to pass anti-terrorism legislation.’** The passed legislation, however, joined many other
counterterrorism laws passed since September 11, 2001, that contained overly vague
definitions of terrorism, created terrorist blacklists with inadequate due process guar-
antees, and expanded police powers, all of which can be used both against terrorist
suspects and as a tool against political opponents, civil society, religious and ethnic
groups, minorities, and common criminals.’® This is particularly problematic in that
once Kenya attaches the label of terrorism to any activity, article 35 of the act allows,
subject to the article 24 derogation clause of the constitution, limitations on specified
fundamental rights for the purposes of investigating, detecting, or preventing terrorist
acts, and to balance opposing fundamental rights.>** Unless a court closely scrutinizes
its application, law enforcement can apply article 35 in an expansive manner.

As of this writing, defense lawyers have already raised concerns about how the
state is implementing the Prevention of Terrorism Act. One lawyer informed the Justice
Initiative and Muslims for Human Rights that the ATPU has begun requesting, as per-
mitted by the law, custodial extensions for the purpose of concluding an investigation.



However, in contravention of the law, the lawyer said that the suspects have not been
presented before the court during the extension request and have not received copies of
the application for custodial extension.’>> Another lawyer, who said he has provided legal
representation or other assistance in approximately 12 ATPU-related cases in Mombasa,
said the act provides the authorities with “a very strong, terrible weapon in hand that
denies the rights of the accused...They were running roughshod over people’s rights

without this law and now this law is [even more] terrible.”3°°

Vaguely and Broadly Defined

Human rights groups have routinely criticized anti-terrorism legislation that contains
vague and broad language and permit states to engage in excessive investigatory, deten-
tion, confiscation, and punitive action. Kenya’s Prevention of Terrorism Act permits all
four by allowing Kenya to attach the label of terrorism to a broad range of acts. Without
defining its terms, the act criminalizes, as forms of terrorism, activities that, inter alia,
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create a “serious risk to the health or safety of the public,” “result in serious damage to
property,” or that “prejudices national security or public safety.”>” But the act does not
define any of these vague terms. The act is similarly vague in its definition of terrorism,
defining it as an activity carried out with the intent of “intimidating or causing fear
amongst members of the public or a section of the public,” “intimidating or compel-
ling the Government or international organization to do, or refrain from any act,” or
“destabilizing the religious, political, Constitutional, economic or social institutions of
a country, or an international organization.”3°®

Adding to its vagueness, the act does not require the Inspector-General to apply
for an ex parte order from a judge for the police to seize property when “it is not reason-
ably practicable, having regard to the urgency of the situation” so long as he notifies a
judge within 72 hours.3*® The act, however, provides no clear criteria to determine what
defines an “urgent” situation. As a final example of the act’s vagueness, the IGP may,
where reasonable grounds exist, recommend that the cabinet secretary declare a per-
son, group, or trust a terrorist group and subject it to various sanctions. To acquire this
designation, the terrorist labeled group need only to act “in association with” another
designated entity."® The term “in association with,” when broadly defined, would pro-
vide the government with excessively sweeping powers to take action against nearly any
person, group, or trust that comes in contact with another designated entity.

The act includes an exception clause, which ensures protests, demonstrations,
and work stoppages do not constitute terrorist acts if those activities are not intended

to result in: violence against a person, endangerment of the life of a person, a public

62 PREVENTION OF TERRORISM ACT, 2012-A HUMAN RIGHTS ANALYSIS



health or safety risk, or serious damage to property" This exception clause, although
it too contains vague and broad terms, might rein in the law’s potential for unleashing
excessive policing powers. However, in practice exception clauses for political demon-
strations and labor strikes have, as noted by an NGO report on the impact of counterter-
rorism legislation, “not prevented the extension of counter-terrorism policing to lawful
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practices or the policing of public order.

Mens Rea

Another common criticism by human rights groups of counterterrorism legislation is
that it punishes people for engaging in terrorist-related activities even when there was
no intent of wrongdoing.

Many offenses named in Kenya’'s Prevention of Terrorism Act require the state
to demonstrate an offense occurred only when an individual knowingly carried out an
act or when an individual knew that his or her actions were intended to contribute to
a terrorist act. But several of the provisions have no such requirement. As a result, the
act sanctions activities that may have tenuous connections to terrorism or which may
involve innocent mistakes. Article 46 permits the cabinet secretary to refuse or revoke
the registration of a company or association when the cabinet secretary believes that
the company or association has made available, or is likely to make available, directly
or indirectly, any resources in support of a terrorist group.>”® This provision does not,
however, require that the company or association have intentionally provided its support
to a terrorist group. Article 3, which regulates how the government designates terrorist
groups, also contains no explicit requirement for the designated entity to have known it
was committing, preparing, or attempting to commit a terrorist act or associating with
a designated entity.’ The most clearly threatening part of Article 3 is that it potentially
permits the state to label a civil society group as a terrorist entity for unknowingly

associating with another person or group that has been designated as a terrorist entity.

Criminalization of Membership

Overly broad anti-terrorism legislation can inhibit freedom of speech, association, and
assembly by criminalizing all members of a specified group regardless of individual
conduct. Article 24 of Kenya’s Prevention of Terrorism Act, which criminalizes individu-
als for being members of designated terrorist entities regardless of the individuals’ spe-

cific actions, exemplifies this.?” Article 24 carries a penal sentence of up to 30 years.'®
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International human rights law permits states to protect against specific acts such
as violent protests or damage to property, but does not allow states to automatically
presuppose the intent to commit such unlawful acts on the basis of membership in a
particular group. Instead, a state must determine on a case by case basis if any limita-
tion it places on an individual’s rights is justified. Under the ICCPR, freedom of associ-
ation may only be restricted when prescribed by law and as necessary “in a democratic
society in the interests of national security or public safety, public order (ordre public),
the protection of public health or morals or the protection of the rights and freedoms
of others.”?” Under the ACHPR, a state must justify any encroachment it makes on
the right to freedom of assembly by demonstrating it is prescribed by law and in the
interest of national security, or the safety, health, ethics, and rights and freedoms of
others.>® Even groups labeled as terrorist may carry out activities that have no criminal
component, so automatically criminalizing any and all engagement with a terrorist
designated group may punish innocent people. Article 25 of the Kenyan Prevention of
Terrorism Act runs this risk by criminalizing organizing, facilitating, or assisting in
organizing or facilitating a meeting where an individual knows or has reason to believe
the meeting’s purpose is to support the terrorism group or further the activities of the

terrorism group.*

Due Process Guarantees

A general lack of due process pervades the Prevention of Terrorism Act. The constitu-
tion requires the police to bring a detainee to court within 24 hours of apprehension,
whereupon the detainee is usually placed into the custody of the court. The act, how-
ever, allows a court to extend an individual’s detention in police custody for purposes
of investigation for up to 30 days upon an application from the police, and a judge can
continue to extend the detention for a further period of up to a total of 9o days.?*° The
application requires the police officer to specify the offense and describe the evidence
available.”* This allowance of pre-charge investigative detention extends the time for
which an individual may be held before a trial and creates conditions conducive to
unlawfully prolonged detention and ill-treatment.*?

By permitting the police broad latitude to designate terrorist groups, the act also
violates the Kenyan Constitution’s requirement that “Every person has the right to
administrative action that is expeditious, efficient, lawful, reasonable and procedurally
fair.”?** According to the act, the IGP may, where “reasonable grounds” exist, recom-
mend that the cabinet secretary declare a person, group, or trust a “specified entity” that

has committed, prepared to commit, attempted, participated in, or facilitated a terrorist
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act or that is associated with another specified entity.?* The burden of proof, “reasonable
grounds,” is a low bar for the government to meet. The reasonable grounds requirement
is commonly the burden required for arrest warrants or summons to appear rather than
designations which affect an entity’s legal rights.3* The government, therefore, does
not, according to the act, have to prove beyond a reasonable doubt that the entity has
committed a prohibited activity. While setting a low threshold of liability for administra-
tive procedures is not uncommon in domestic legal systems, the fact that membership
into a designated group is a criminal offense with a lengthy sentence of up to 30 years,
makes the Kenyan law unusually problematic.

The act grants a person, group, or entity the right to challenge a terrorist entity
designation beforehand; however these procedures are inadequate and they do not
clearly state how an entity is to be notified of its impending designation. Instead, the
act only requires that “the affected entity [shall receive] an opportunity to demonstrate
[to the IGP] why it should not be declared as a specified entity.”3*°

Challenging the designation of an entity after the fact is also limited and involves
serious curtailments of due process. The specified entity may petition the IGP to revoke
the designation.?”” But it is not clear what method of review would ensue, although the
IGP may recommend the designation be revoked if there are “reasonable grounds.”?**
If the IGP is not satisfied that there are reasonable grounds to revoke the order, the
specified entity may still petition the High Court to review the IGP’s determination.?*®

The High Court review includes several elements that are contrary to a fair hear-
ing. The entirety of the High Court designation review may take place in the judges’
chambers rather than in an open courtroom, which eliminates an important safe-
guard.’®® Although certain restrictions may be applied to public trials where national
security concerns arise, restricting public access should only occur in exceptional cir-
cumstances.

Additionally, the act does not give the applicant the express right to provide oral
testimony or written submissions to the court. The High Court may also exclude the
applicant (and counsel), from accessing evidence upon which the court relies." Such
exclusions infringe on the principle of equality of arms—the Human Rights Commit-
tee’s requirement that both sides should have the same opportunities in the courts,
including the opportunity to “contest evidence and allegations adduced by the other
party.”®* Restricted access may also seriously curtail the applicant’s ability to effectively
respond to allegations. For example, if the withheld evidence states that the applicant
attended a terrorist training camp on specific dates, he or she would not know to provide
an alibi for the specific dates. The act also does not prohibit the government from
presenting to the High Court evidence obtained through torture or other such means
prohibited by international law.»* Article 3(8)(a-b) of the act allows the court to receive
and consider any information it determines relevant.’> All of these violations of the
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principles of a procedurally fair process are especially problematic because individuals
can be criminally prosecuted and imprisoned for up to 30 years for being a member of

designated terrorist groups.

Severity of Punishment

Finally, the act does not designate a minimum level of severity to define an act of terror-
ism. In 2010, the UN special rapporteur on human rights and counterterrorism stated
that definitions of terrorism broader than acts “intended to cause death or serious bodily
injury,” involving “lethal or serious violence,” or constituting “the intentional taking
of hostages” pose problems for the mutual reinforcement of human rights and coun-
terterrorism.»® Under the act, any violence against a person (regardless of the extent
of injury caused), or any action that endangers a person’s life (including negligent or
reckless action not intended to cause death), can constitute a terrorist act so long as it is
conducted for the prohibited purposes in article 2(b).>” The act also includes prohibited

activities that do not necessarily involve any physical threat to people at all.»*
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CHAPTER 6

Conclusion

The ATPU is Kenya’s main domestic counterterrorism force. The September 2013 attack
on Nairobi's Westgate Shopping Mall demonstrated how real and immediate the threat
of terrorism is. But in the process of carrying out its counterterrorism responsibilities,
the ATPU has committed a wide array of human rights abuses that violate international,
regional, and domestic law. This report traces ATPU abuses from 2007 to date, includ-
ing its use of excessive force during house raids; torture and ill-treatment of detainees;
arbitrary detentions, including the disappearance of Badru Mramba; and sending terror-
ist suspects to countries where they face a real risk of torture. This report also presents
credible evidence of unlawful ATPU killings that, at a minimum, warrants robust and
effective investigation.

These abuses are not only unlawful, but counterproductive. Violent extremists use
such abuses to justify violence and to recruit others. Counterterrorism-related human
rights abuses also erode community trust in government, as this report demonstrates
is occurring in Mombasa. This cuts off authorities from the very communities that can
be most helpful in reducing extremist violence. As the African Commission on Human
and Peoples’ Rights has stated, “too often extreme measures to curtail rights simply
create greater unrest.”® It is particularly disturbing that many ATPU abuses occurred
after 2010, after Kenya embarked on a committed effort to develop stronger human
rights protections.

With this poor human rights record, it is critical that Kenya and the international
community at large support the country’s sweeping police reforms aimed at ending
unlimited police powers. More specifically, Kenya’s accountability mechanisms, such
as its courts and the Independent Police Oversight Authority, must place the ATPU
under close scrutiny and hold ATPU officials accountable for committing human rights
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abuses. Victims of these abuses must also receive reparations. Finally, it is imperative
that Kenya does not backtrack on the human rights progress is has made by amending
its robust rules prohibiting the use of force. Instead, those rules should remain, the Pre-
vention of Terrorism Act should be repealed or amended to meet international human
rights standards, and the Kenyan government should expand its human rights com-
mitments through such measures as passing an anti-torture bill, accepting additional
international human rights monitoring mechanisms, and ratifying the International

Convention for the Protection of All Persons from Enforced Disappearance.
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Open Society Justice Initiative

The Open Society Justice Initiative uses law to protect and empower people around
the world. Through litigation, advocacy, research, and technical assistance, the Justice
Initiative promotes human rights and builds legal capacity for open societies. We fos-
ter accountability for international crimes, combat racial discrimination and stateless-
ness, support criminal justice reform, address abuses related to national security and
counterterrorism, expand freedom of information and expression, and stem corruption
linked to the exploitation of natural resources. Our staff are based in Abuja, Amsterdam,
Bishkek, Brussels, Budapest, The Hague, London, Mexico City, New York, Paris, and
Washington, D.C.

Muslims for Human Rights

Muslims for Human Rights is a non-governmental organization based in Mombasa,
Kenya. It was founded in 1997 to promote the struggle for human rights, with a view to
contributing towards the national and international struggle to protect and further the
enjoyment of human rights and civil liberties by all. Its mission is to promote a culture

of constitutionalism and the progressive realization of human rights.






The Kenyan government has credited its Anti-Terrorism Police Unit
(ATPU) with thwarting dozens of terrorist plots, and arresting or
killing dozens of terrorist suspects. But the ATPU has committed
a wide array of human rights abuses that violate international,

regional, and domestic law.

This report, based on over 40 interviews, includes credible
allegations of extrajudicial killings, beatings of terrorist suspects,
arbitrary detention, renditions, and the disappearance of at least one
man by the ATPU. It traces ATPU abuses from 2007 to the present,
including actions taken in response to the September, 2013, attack

on Nairobi’'s Westgate Mall which killed over sixty people.

The report argues that these abuses are counterproductive to
combatting terrorism and destroy the trust between communities
and Kenya’s security forces. It calls for ATPU officers to be held
accountable for past abuses, for the unit to be subject to proper
oversight, and for foreign aid donors to stop funding ATPU units

associated with rights abuses.
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