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Glossary of acronyms and terms

Al

AIDS

ART

ARV

Assault GBH
CEDAW

CESCR
CHC
DoH
DVA
FCS
HIV
HRW
ICCPR
ICESCR
NDoH
NGO
NSP
PEP
PHC
PMTCT
SAEC Kit
SANAC
SAPS
SPO
SRH
STI

B
UNGASS
VCT

Organizations
ALP
ARK
CADRE
CASE
CIET
CSVR
FEW
GRIP
HSRC
ICW
JCSMF
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Acquired immunodeficiency syndrome

Antiretroviral therapy or medication
Antiretroviral [usually an adjective used tosdeibe medication]
Assault with intent to cause grievbosdily harm

(UN) Committee on the Elimination of all Fos of Discrimination
against Women

(UN) Committae Economic, Social and Cultural Rights

Community Health Centre

Department of Health

Domestic Violence Act (No.116 of 1998)

Family Violence, Child Protection and Sexd#ences Unit
Human immunodeficiency virus

Human Rights Watch

International Covenant on Civil and PdditiRights
International Covenant on Economic, Scamal Cultural Rights
National Department of Health

Non-governmental organization

HIV & AIDS and STI Strategic Plan for Soutkiga, 2007-2011
Post-exposure prophylaxis

Primary health care (facilities)

Prevention of mother to child transmissfohHIV)

Sexual Assault Evidence Collection Kit

South African National AIDS Council

South African Police Service

Service-providing organization

Sexual and reproductive health

Sexually transmitted infection

Tuberculosis

UN General Assembly Special Session on AINVE

Voluntary counselling and testing

AIDS Law Project

Absolute Return for Kids

Centre for Aids Development, Research aghdcation
Community Agency for Social Enquiry

Community Information, Empowerment and Tgarency
Centre for the Study of Violence and Red@tion

Forum for the Empowerment of Women

Greater Nelspruit Rape Intervention Project

Human Sciences Research Council

International Community of Women Living withlVV/AIDS
Joint Civil Society Monitoring Forum
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MRC Medical Research Council

MSF Médecins Sans Frontieres

NMF Nelson Mandela Foundation

OSISA Open Society Initiative for Southern Africa

PACSA Pietermaritzburg Agency for Christian Sbéiaareness
POWA People Opposing Women Abuse

PWN Positive Women’s Network

RADAR Rural AIDS and Development Action Research
RAPCAN Resources Aimed at the Prevention of CAlddise and Neglect
SAHRC South African Human Rights Commission

SAMA South Africanedical Association

SANAC South African National AIDS Council

SWEAT Sex Worker Education and Advocacy Task Eorc
TAC Treatment Action Campaign

TLAC Tshwaranang Legal Advocacy Centre

UNAIDS Joint United Nations Programme on HIV/AIDS
UNDP United Nations Development Programme

UNICEF United Nations Children’s Fund

WHO World Health Organization

WISER Wits Institute for Social and Economic Resé
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‘I am at the lowest end of all’
Rural women living with HIV face human rights abuse  sin
South Africa

Preface

In South Africa in late 2006 a new spirit seemedhdoe taken hold in public discussions on
how to achieve a more concerted, effective respaasthe country’s epidemic of HIV
infection. The ensuing collaborative efforts, whidttew in health department officials, civil
society organizations and medical specialists,ltegieventually in agreement on a number
of issues: notably that the challenges posed bsigient poverty as well as violence and other
forms of discrimination against women had to beraslskd as part of an effective overall
response to the epidemic and the realization ofridjet to health of those affected and
infected by HIV. The consensus on this and otherdas was reflected in a new plan adopted
by Cabinet in May 2007 to guide the work of thetfase years

This report, which reflects research undertake@imyesty International (Al) in 2006 and
2007, provides an analysis of patterns of humahtsiggbuses against women who are
exposed to the risk of or are already living with/Hin rural contexts of widespread poverty
and unemployment. It draws on the testimonies ofv8en who, to varying extents, had
experienced incidents of violence from intimatetipars or strangers, were unable to secure a
stable income, faced periods of hunger, but wareirgl to maintain their access to health
services and adhere to treatment despite the coesegs of poverty, stigma and their low
social status.

The women involved were interviewed by Al in Mpuamrada and KwaZulu Natal
provinces, in collaboration with local service pding organisations with whom Al has
worked for some years. The interviews were conduetith the assistance of interpreters in
most cases and the support of the organizatiogsidansellors. The interviewees’ identities
have been protected throughout this report to entheir right to privacy and to avoid any
possible harmful consequences resulting from tligntification. Identifying place names
have also been excluded when referring to thetintesies.

While there were singular aspects to each of gteries, some common themes emerged
which pointed towards wider, more systemic facwhich affected the women’s ability to
realize their right to health. In the followingagters some of these factors are examined,
including the direct and indirect impact of genased violence, discriminatory attitudes and
gender stereotypes, and economic marginalisatioattémpting to assess their effects, Al has
drawn on information provided to it in meetings aather communications with non-
governmental and government sector senpceviders, human rights and advocacy

2 The HIV & AIDS and STI Strategic Plan for Southriah, 2007 — 2011 (NSP). Pretoria, 2007. Availatile
http://data.unaids.org/pub/ExternalDocument/200072®04_sa_nsp_final_en.pdf
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6 South Africa - “l am at the lowest end of all”

Some of South Africa’s international human rights teaty commitments

Along with the majority of countries in the worlithe government of South Africa has signalled its
commitment to human rights by signing, ratifyingamceding to a number of international treaties
embodying important human rights principles (sdttmiow). One of the measures of a government
human rights performance is the extent to whichaets the international commitments it has
voluntarily entered into. Governments should als@bided by the recommendations contained in
inter-governmental declarations such as the UNd@atibn on the Elimination of Violence against
Women and UNGASS (2001), as well as general consrafrthe monitoring committees of the
treaties which they have ratified.

Treaty® Signed Ratified (R) / Acceded to
(A)

International Covenant on Civil and Political | 3 October 1994 10 December 1998 R
Rights (ICCPR)
Optional Protocol to the ICCPR permitting 28 August 2002 A
submission of individual complaints
International Covenant on Economic, Social | 3 October 1994 Not ratified, but has
and Cultural Rights (ICESCR) signalled intention to ratify
Convention on the Elimination of all Forms of 29 January 1993 15 December 1995 R
Discrimination against Women (Women'’s
Convention)
Optional Protocol to the Convention on the 18 October 2005 A

Elimination of all Forms of Discrimination
against Women permitting submission of
individual complaints

International Convention on the Elimination o 9 January 1999

All Forms of Racial Discrimination (CERD)

Convention on the Rights of the Child 29 January 1993 16 June 1995 R
Convention against Torture and Other Formsg 29 January 1993 10 December 1998 R
Cruel, Inhuman and Degrading Treatment or

Punishment

Optional Protocol to the Convention Against | 20 September 2006

Torture

African Charter on Human and Peoples’ Righ 9 July 1996 9 July 1996 R
(African Charter)

Protocol to the African Charter on Human an( 16 March 2004 17 December 2004 R

Peoples’ Rights on the Rights of Women in
Africa (Protocol to the African Charter on the
Rights of Women in Africa)

African Charter on the Rights and Welfare of| 10 October 1997 7 January 2000 R
the Child

3 Treaties referred to in the report use the brackabbreviations for ease of reference.

4 When presenting its candidature for re-electiothtoUN Human Rights Council for the period 2002:20the South African
government informed the UN General Assembly thawdts in the process of ratifying several “importdmiman rights
instruments”, including the International CovenantEconomic, Social and Cultural Rights. Note virlglated 26 April 2007
from the Permanent Mission of South Africa to theteld Nations addressed to the President of thei@eAssembly. UN GA,
A/61/889, 1 May 2007
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organizations, policy development and researchitiisins, health professionals and
government officials. The report’s analysis ha dienefited from some of the extensive
published research undertaken by South Africaniaminational organizations. Finally, the
report’s analysis and conclusions are underpinmyea ftamework of human rights standards
which reflect the consensus of the internationahmoinity. South Africa since 1994 has
participated in the further development of thesmaards, as well as shown its acceptance of
them through its commitments made under key intemnal human rights treaties. This report
and associated campaign are intended as contrigutiovards South African efforts to
overcome the legacies of the past and addresstimuenan rights abuses.

Introduction

HIV and AIDS in South Africa

South Africa is continuing to experience a sevef¥ Hpidemic® Five and a half million
South Africans are HIV-infected, the highest numbgmpeople in any one country in the
world. Fifty-five per cent of them are wom&hINAIDS estimated that 320,000 people died
of AIDS in 2006’ The epidemic developed rapidly from the first ceseorded in 198210 a
national prevalence rate of at least 16 per ceR00b.

The epidemic had begun during a period of extretae violence and political and racial
oppression which included government imposed statesnergency from 1985 to 1990, and
continued to develop while the country was largalgoccupied with the efforts to negotiate
the end of the apartheid system and National Rateyand securing the transition to non-
racial democracy in 1994. Initially perceived inuBo Africa as a disease particularly
affecting gay men and people receiving blood tmasishs, it became apparent that HIV and
AIDS was not confined to particular ‘at-risk’ grauput was becoming a generalised
epidemic in certain communitié&rom 1991 onwards the majority of transmissionSauith
Africa were through heterosexual intercourse. 183L¢he national prevalence rate amongst
pregnant women attending antenatal clinics wapdt@ent; in 1996 it was 14.2 per cent; and
by 1999 22.4 per cent of pregnant women attenditgnatal clinics were HIV-infectédin

® HIV or human immunodeficiency virus was identified1984 as the cause of AIDS (acquired immunoiefizy syndrome).
The virus grows in particular white cells in thedd — known as CD4+ T lymphocytes — which are dg&deto the body's
immune response. It eventually damages or killsetezlls releasing further viruses to continuesfiread of the infection in the
body. Eventually the infected person’s body becomneable to fight infections and certain cancergythecome liable to
infection with other viruses, bacteria or yeastahhilo not normally harm people — the so-called dppéstic infections. As the
number of CD4+ T-lymphocytes decreases, the risksaverity of opportunistic infections increasepétson has AIDS when
they have one or more of the over 20 most commauompnistic infections that define AIDS or if theD4+ cell count is
below 200. The most common methods of transmissiwive exposure to blood, semen or breast milk.

® NSP(2007) pp.22,24,28. At p.24 (Table 1: HIV arl®8 Indicators at mid-2006) the NSP refers to thmber of adult women
(20-64) living with HIV/AIDS as 2,702,000, which §5.40 per cent of the estimated total adult iféand 50.30 per cent of
the estimated total HIV infected.

7 http://www.unaids.org/en/Regions_Countries/Coustsieuth_africa.aspccessed 31 May 2007.

8 Abdool Karim Q, Abdool Karim SS (2002).

9 Cameron (2005), pp. 78-81; Schneider H, Steir00qR

0 Barnett T, Whiteside A (2002), pp. 17 (Fig. 12)8-119 (Table 4.7 and Fig 4.5); NSP, p. 21 (Fig 1)
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8 South Africa - “l am at the lowest end of all”

2005 data from a population survey indicated tt&a? per cent of adults 15 to 49 years were
infected, while UNAIDS, using antenatal clinic dapaublished an estimate of 18.8 per cent
prevalence for adults 15 to 49 years of Hge.

This desperate situation was unfolding while theinty from 1994 was engaged in
remarkable legal and institutional transformatiartsch began to affect every sphere of life.
These changes included the finalisation and adoptid 996 of a constitution with a legally
enforceable bill of rights protecting, among othetse right to equality, to bodily and
psychological integrity, to freedom from violeneerh either public or private sources, and to
the realization of the right to health without distination on any grounds. Within this
framework institutional reforms were initiated, fimstance, to improve access to education
and to employment for “historically disadvantagedups”, to integrate and reform the health
services? as well as the policing and criminal justice sysewith the intention to improve
service delivery for all South Africans without dignination.

Despite the relentless upward trend in HIV infectitates, the government’s initial
responses to the epidemic were slow and erratingitihe Mandela presidenéyFrom late
1999 the government of President Thabo Mbeki todkection which turned a public health
emergency into a matter of political conflict. Fathatever complex reasons, President
Mbeki’s decision publicly to question the link bet@n the virus and the onset of AIDS, as
well as the efficacy and safety of the then knowugdireatments, precipitated a period of
confusion and demoralisation within government depents and the public health services
and disputes between national and some provin@akergments over responses to the
epidemic. Adding to these consequences was a ggoltter conflict with sectors of civil
society, including medical practitioners, who weareessing for access to antiretroviral
treatment for HIV-infected pregnant women and athwith AIDS. There was a loss of strong
unified leadership at a critical juncture in thfe lof the epidemic and a further delay in access
to life-saving medicines for those with AIDS who needependent on the public sector for
health service¥:

In late 2001 the Treatment Action Campaign (TR®ptained an order in the Pretoria
High Court requiring the government to supply attoviral medication to pregnant women

" Data from a population survey suggested that teegtence in 2005 was at 16.2% in adults 15 toet@s/of age (Shisana O et
al (2005)); the UNAIDS figures were based on 200fematal clinic survey data (see UNAIDS (2006))e &so NSP (2007),
pp.7, 22, noting that “In 2005 about 5.4 milliorop&e were estimated to be living with HIV in Soutfrica, with 18.8 % of the
adult population (15-49 years)”.

2 5ee National Health Act No.61 of 2003, which came force in July 2004, which aims to establisk tational health system
on a basis to “provide in an equitable manner thufation of the Republic with the best possiblaltieservices that available
resources can afford” in compliance with the primris of the 1996 Constitution. Under the constitdil arrangements and in
terms of Chapter 4 of Act 61, governments in theerprovinces have authority to set their own bualyepriorities, but in the
context of “national health policy, norms and stanad”.

13 Cameron E (2005), pp. 123-126; Natrass N (20q#}1p48.

4 cameron E (2005), pp.103- 122,126,136-149; FaBsi2007), pp.30 -168; Gumede, W (2007), pp. 187-M4trass N
(2004), pp.48-65.

5 TAC was established on 10 December 1998 in CapaTo campaign for access to antiretroviral medbeator all those in
need. See: http://www.tac.org.2dany global policy developments in the area d¥ ldhd AIDS responses have taken their cue
from the leadership provided by South African cidiciety. In particular, strategies and campaigripgroaches developed in
South Africa, including an assertive human righgsrfework for the prevention of and response to Hitd AIDS, have been
adapted to push issues affecting people living Wit globally.
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to prevent transmission of the virus to their babiehe High Court ruling was confirmed by
the Constitutional Court in July 2002 after the Bxtment of Health appealed the High Court
decision'® The Constitutional Court held that “Sections 27&bd (2) of the Constitution
require the government to devise and implement iwitiis available resources a
comprehensive and co-ordinated programme to regliagressively the rights of pregnant
women and their newborn children to have accedse#dth services to combat mother-to-
child transmission of HIV”.

In November 2003 the Minister of Health, Dr Mantsh@balala-Msimang, announced the
government’s decision to provide antiretrovirabtreent in the public health sector within the
framework of the National Operational Plan for Coefensive HIV and AIDS Management,
Treatment, Care and Support (NOP). Antiretrovirerapy (ART) finally and slowly began
to be provided in public sector hospitals from 260&he “roll-out” of treatment occurred at
a pace below the targets indicated in the NOP asldegged by an atmosphere of distrust of
government intentions. Advocacy groups observed tha Cabinet-approved NOP had
“‘committed the state in 2003 to placing approxirtya€5,740 people on ARV treatment in
the public sector by the end of 2006/7 financiahry®® but according to Department of
Health information, “approximately 250,000 peopbetbeen initiated on ARV treatment in
the public health sector by this tim€.By mid-2006, 200,000 adults were on treatmentavhil
an estimated 511,000 still needed to begin ARThe numbers had risen to 303,788 patients
on treatment by May 2007, according to the govenmiieeMDGs Mid-Term report, and to
408, 218 by the following Novembé.

The tensions between government and civil sociggr oesponses to the HIV epidemic
appeared to reach a nadir at the XVI Internatigkl@lS Conference in Toronto in August
2006. The promotion by the Minister of Health a tonference of a diet-based treatment for
AIDS led to further national and international @ and criticism of the governmefitThe
Deputy President, Phumzile Mlambo-Ngcuka, as Clasgn of the reconstituted South
African National AIDS Council (SANAC), began to lean increasingly prominent role in
the oversight of the response to the epidemic #&eddevelopment of the new national
strategic plai® As described in the NSP which was adopted by SANM@pril 2007 and

6 Judgment in Minister of Health and Others, AppeBaVersus Treatment Action Campaign and Othersp&wents,
Constitutional Court , Case CCT 08/02, 5 July 2@@%ara. 135 (available dtttp://www.constitutionalcourt.org.z&).

" ART was already available for people using thegie health sector, through some employer—providdémes and through
initiatives such as the clinic established by M8H the Department of Health of the Western Capéhiayelitsha in 2001.

8 That is, 31 March 2007.

19 ALP, the National Education, Health and Allied \Wers Union (NEHAWU) and TAC (2007), at para.3.3.

20 NSP (2007), p. 25 (Table 1: HIV and AIDS Indicatat mid-2006), which notes that 511,000 adults whee at stage IV of
the disease were not on treatment. With childrdovbd4 years the gap was narrower, with 27,000tades IV but not on
treatment and 25,300 receiving treatment. The WHRQ002 had recommended that all people at stageflHIV disease
(clinical AIDS) should be on ART, as well as thageearlier stages whose CD4 T Cell (CD4) counteiew 200. See WHO
(2002). The treatment threshold was subsequenitedato 350 (see Department of Health and Humaricgsr Panel on
Antiretroviral Guidelines for Adults and AdolescenGuidelines for the Use of Antiretroviral AgentsHiV-1-Infected Adults
and Adolescents, December 1, 208Vailable athttp://aidsinfo.nih.gov/contentfiles/Adultand AdobestGL.pdf )

2 gouth African Government, Millenium DevelopmentaBoMid-Term Report, September 2007. The Novembial tppears
to be revised official totals, according to the A{dersonal communication to Al, 29 February 2008).

22 Kapp C (2006).

ZNSP (2007), p.7.
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10 South Africa - “l am at the lowest end of all”

the Cabinet in the following month, the final versiof the plan had been developed through
an intensive and consultative process over a sirtimperiod®* SANAC symbolised the
changes with its membership and co-chairing role divil society.”® The process of
developing the new NSP was described to Al as gehuiparticipatory by civil society
organization$® As summarised by the Joint Civil Society MonitgriForum, the new plan
proposed to expand the access to appropriate gegteare and support to 80 per cent of all
HIV positive individuals by 2011; create a socialieonment which encouraged HIV testing,
and promote, protect and monitor human rights wewlin these interventions.

Some uncertainties still remained, however, wheAugust 2007 the goodwill developed
during this process was put at risk by the disrhisgdresident Mbeki of the Deputy Minister
of Health, Nozizwe Madlala-Routledge, after sheipgmated in an AIDS conference in Spain
without his formal approvdl. The Deputy Minister had been an active particiganthe
development of the NSP. In a further sign of unkesbissues, public controversy intensified
in late 2007 over the delays in producing new dinds and budget for the provision of dual
therapy treatment to pregnant women prior to lalzod to their new born babies to prevent
HIV transmission, consistent with revised WHO gliites and in compliance with the ruling
of the Constitutional Court in 2002. Approval okthew guidelines appeared imminent in
September, but they had still not been producedhay following February. While the
Western Cape Province had implemented since 2@duial therapy regime and had reduced
infant infection rates reportedly to less than Hd pent, other provinces continued to use
single therapy treatment while awaiting nationathatisation. The Southern African HIV
Clinicians Society expressed concern that childrgere continuing to be infected
unnecessarily. In KwaZulu Natal Province, a hospdactor, who in 2007 had raised
concerns with the Department of Health about thiayde was charged in February with
misconduct for accepting outside funds to implentardl therapy at his hospital. Although
the departmental charge was later dropped, thdentiand associated public outcry indicated
that the new spirit of collaboration which had leslzreate the NSP was still fradife.

24 NSP (2007), pp.52-53. See also JCSMF, “South AfidNational HIV Strategy (2007-2011): An Opportynior Health
Equity, an Embodiment of Health Rights”, 28 Jun82QAvailable athttp://www.jcsmf.org.za/?g=node/1}4/

% See: ALP. News: SANAC adopts the HIV & AIDS and|SSirategic Plan for South Africa 2007 — 2011 (Hakle at:
http://www.alp.org.zp Al interview with Dr Rachel Jewkes, Medical Resgh Council, Pretoria, 14 May 2007.

% Symptomatic of this thaw between former antagenisis the holding of a “dialogue” in September 20@&ted by the NMF
and MSF. National and provincial department of theefficials, international and local NGO healtlhis activists, and health
care professionals shared lessons on models okdelbf ART in “resource-limited settings” and witharginalised populations,
with a view to contributing to national policy déepment and effective, non-discriminatory acces®\RT (NMF and MSF
(2006)); Al interview with Dr Mothomang Diaho, NMBphannesburg, 31 October 2006).

" In an open letter to the Deputy President, repitesiees of churches, NGOs, trade unions, and Hitwoaates alluded to the
treatment of Ms Madlala-Routledge and called oribputy President “to restore our confidence inegoment’'s commitment
to the NSP”. See Open letter to Ms. Phumzile MlasNigouka, 21 August 2007, available at:
http://www.tac.org.za/documents/OpenLetterToDepregklent.pdf

% Manto’s statements slamm@dews24.com, Johannesburg, 14 September 2@@tith Africa: New PMTCT Protocol in Two
WeekgqHealth-e, Cape Town, 30 November 200B9uth Africa: Revised PMTCT Guidelines by Fridegalth-e, Cape Town,
23 January 2008%outh Africa: Enough delays on PMTCT — Docftsalth-e, Cape Town 23 January 2008¢dia Statement
Department of Health KwaZulu Natal, 11 February 00KZN doctor cleared on treatment charg®lail&Guardian 21
February 2008). See also WHO (2008htiretroviral drugs for treating pregnant womendapreventing HIV infection in
infants: towards universal access: recommendatfonpublic health approach — 2006 versiddeneva: WHO, tables 5 and 6.
(Available at:http://www.who.int/hiv/pub/guidelines/pmtctguidedis3.pdf.
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Realizing the Right to Health
In the words of the Special Rapporteur on the righthealth, “at the heart of the right to the higth
attainable standard of health lies an effective iategrated health system, encompassing health|care
and the underlying determinants of health, respents national and local priorities, and accessibl
all.”?® A number of international treaties make referemcdeealth-associated rights. The ICESCR states
at Article 12 that'‘Everyone has the right to the highest attainablanslard of physical and mental
health”.** The CESCR has provided an interpretation of thanimg of this right in General Comment
143" In this comment the CESCR notes that “the righthtalth contains both freedoms
entittements. The freedoms include the right tot@drone’s health and body, including sexual
reproductive freedom, and the right to be free frioterference, such as the right to be free friom
torture, non-consensual medical treatment and éwrpatation. By contrast, the entitlements inclyde
the right to a system of health protection whicbvies equality of opportunity for people to enjbg
highest attainable level of health.” [para.8] Then@nent asserts that the “right to health in all|its
forms and at all levels contains the following imé¢ated and essential elements”: health care dhme
available accessibldincluding being affordablepcceptableand of goodjuality. [para.12]

Meeting the terms of Article 12 “requires the e$itilment of prevention and education programmes
for behaviour-related health concerns such as [SiRlgarticular HIV and AIDS, and those adversely
affecting sexual and reproductive health, and tleenption of social determinants of good health hsuc
as environmental safety, education, economic deweémt and gender equity” [para.16]. The
Women's Convention at Article 12 states: “Statesti®a shall take all appropriate measures| to
eliminate discrimination against women in the figitilhealth care in order to ensure, on a basis of
equality of men and women, access to health careices, including those related to family
planning.”®* CEDAW, in General Recommendation 15, urged thabgmmmes to combat AID
should give special attention to the rights anddeesf women and children, and to the factors
to the reproductive role of women atitkir subordinate position in some societies whitke them
especially vulnerable to HIV infectior® The UN Special Rapporteur on the right to healés |h
published numerous reports contributing to the tstdading of the right to healffiin a foreword to
the International Guidelines on HIV/AIDS and HunRights the UN High Commissioner for Human
Rights and the Executive Director of UNAIDS draweation to the fact that “the content of the right
health has been increasingly defined and now datplinicludes the availability and accessibility pf
HIV prevention, treatment, care and support foldrbn and adults®
Under Section 27(2) of the South African Constitntithe State “must take reasonable legislative |and
other measures within its available resources,ctoeze the progressive realisation” of a number of
rights, including “the right to have access to...tHeahre services, including reproductive healtletar
(Section 27(2)(a).

2 Human Rights Council, seventh session, Agenda BenPromotion and Protection of all human rightisjl.cpolitical,
economic, social and cultural rights. Report of 8pecial Rapporteur on the right of everyone toghj@yment of the highest
attainable standard of physical and mental heBkln) Hunt. A/HRC/7/11. 31 January 2008.

%0 International Covenant on Economic, Social anduZal Rights. Available ahttp://www.ohchr.org/english/law/cescr.htm
31 Committee on Economic, Social and Cultural Rigitsneral Comment 14.
http://www.unhchr.ch/tbs/doc.nsf/(symbol)/E.C.1200t.En

32 Convention on the Elimination of All Forms of Dignination against Women. Available at:
http://www.un.org/womenwatch/daw/cedaw/

33 Committee on the Elimination of Discrimination ags Women (CEDAW Committee). General Recommendati
Available at:http://www.un.org/womenwatch/daw/cedaw/recommemaatirecomm.htm

34 The Special Rapporteur’s reports are availablbtgt://www.unhchr.ch/html/menu2/7/b/mhealth.hdm
http://www.ohchr.org/english/issues/health/righrdén. htm

% Office of the UN High Commissioner for Human Righfoint UN Programme on HIV/AIDS (2006), p.6.
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The female face of the HIV epidemic: the impact of  discrimination, violence and
poverty
“The HIV epidemic and AID$n South Africa] is clearly feminized, pointing to gender
vulnerability that demands urgent attention as paftthe broader women empowerment and
protection. In view of the high prevalence and diecice of HIV amongst women, it is critical that
their §3t6rong involvement in and benefiting from thid/ and AIDS response becomes a priority.”
(NSP

Women are particularly affected by HIV and AIDS. Asted by the Executive Director of
UNAIDS in his opening address at the July 2007 roigdonal Women’s Summit, “...the
most significant development of the AIDS epidensiit$ growing feminization. What entered
history 25 years ago as a disease of white gayimaow increasingly affecting women all
over the world.?” Of the 40 million people living with HIV globallin 2007, almost half are
women — reaching 60 per cent in sub-Saharan AffitaSouth Africa, women under 25e
three to four times more likely to be HIV-infectédan men in the same age grotip.
Significantly, the level of new HIV infections amgst women in South Africa continues to
increase, while overall incidence of the diseaseléneelled off!° Data presented to the Third
South African AIDS Conference in June 2007 indidateat of the more than 500,000 new
infections in 2005, the highest incidence occuire§oung women aged 15 to 24 ye#rs.
Provincial antenatal clinic prevalence rates vargsiderably, ranging from 15.7 per cent in
the Western Cape to 39.1 per cent in KwaZulu Nétal.

The NSP notes that while the immediate determinahtthe spread of HIV relates to
behaviours such as unprotected sexual intercouma#iple sexual partnerships, and some
biological factors such as concurrent sexuallygnaitted infections (STIs), women’s socio-
economic disempowerment and the impact of gendseebaiolence contributed to women'’s
significantly higher infection raté§ Women are biologically more vulnerable than men to
contracting the virus through unprotected vaginéricoursé* Available evidence globally,

% NSP (2007), p. 35.

7 Piot P (2007). Dr Piot is also an Under Secre@eperal of the United Nations.

% Global Coalition on Women and AIDS (2006), p.8.

39 NSP (2007), p.22 (Fig. 2: National prevalence ¢y and sex:2005), p.28.

“ONSP (2007), pp.22-23.

4l Shisana O. The situation of the HIV and AIDS epiitein South Africa: we can turn the tide. Prestiateatthe Third South
African National AIDS Conference, 3-5 June 2007rt2un. (Available athttp://www.sa-
aidsconference.com/Presentations/Shisana,Olivg.pdf

“2NSP (2007), pp. 25, 26 (Fig.4: HIV prevalence ofeaatal attendees by province: 1990-20@5)sana O et al (2005), p.43,
Fig: 3.12: HIV prevalence among African femalescajB-49 years surveyed in the 2005 household sumepared to females
surveyed in the 2004 antenatal clinic survey byim@e shows a range from Limpopo (14.0) to the Btse (30.9). But there
is variation in prevalence rates within provincés, instance in the Western Cape the antenatal idathe vast informal
settlement area of Khayelitsha is twice as higthagprovincial rate (Western Cape Department ofitHeldlVV Prevalence in the
Western Cape, Results of the HIV Antenatal Proalranid Area Surveys 20)5NSP (2007), pp.26-28.

43 NSP (2007), pp.31-33.

4 Barnett T, Whiteside A (2002), p.38 (Table 2.1)ewhthe infections per 1,000 exposures for fenmlmale transmission is
0.33 — 1, but male to female transmission is lirf@ctions. The transmission rates are considerhalgger with male to male
unprotected anal sex, needle stick injury, motbechild transmission and exposure to contaminateddbproducts. See also
WHO (2003), pp. 68-69, for discussion on factofeafng the likelihood of acquiring HIV as a resaftsexual assault.
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as well as evidence presented in this report, sugdleat women are also put a greater risk of
transmission due to the discriminatory impact ohdgr roles and stereotypes. They are
frequently unable to insist on condom use to ptoteemselves against the risk of HIV
transmission by a male partner where they are ecimadly, socially orculturally dependent
on that partner or his family, or risk being sulgecto violence as a result of suggesting
condom usé’ Their exposure to sexual violence and intimaténgarviolence increases their
risk of HIV infection over time'® Women are less likely to have independent acaess t
economic resources and recent research in SouticaAfras shown the direct positive
correlation between women’'s access to economicuress and their ability to protect
themselves from HIV infection and against violeficen many countries, women also carry a
disproportionate burden as carers once memberti@figsehold fall sick - a particular concern
in a country like South Africa where AIDS affecttasge part of the population.

Concerns of the UN Secretary-General's Task ForcenoWomen and HIV in Southern Africa,
2004

Preventing HIV in girls and young women— stopping new infections in women and girls thitoug
interventions aimed at intergenerational sex aral dhltural and socio-economic empowerment of
women and girls

Getting girls in school and keeping them there- ensuring continued enrolment and retention d$ gi
in school

=

Ending violence against women- protection of girls and women from exposure td/Hhrough
sexual violence and intimidation

Securing property and inheritance rights— protecting women’s and girls’ right to own andhénit
property

Supporting improved community-based care— protection against exploitation and provision| of
support in bearing the burden of care for peoffiecédd by HIV

Equitable access to care and treatment ensuring equal access to care and treatmentratetfion
from stigma, discrimination and violence relatedviamen’s HIV status.

As examined in the following chapters of this réptre scale of incidents of sexual and
other forms of violence against women has remaipexbistently high in South Africa,
continuing to place women at risk of HIV in the irediate or longer term. Considerable
effort has been put into reforming the legal framgwy medico-legal, police and criminal

4 Jewkes R et al (1999), p.20; Mathews S, Abrahart2081) p.7.

“6 Dunkle K et al (2003); UN Secretary-General (20@@Yas 157-165.

4" Pronyk PM et al (2005); Barnett T, Whiteside A@2}) p.80. Ninety-five per cent of people livingthvthe virus are living in
developing countries. At the time of the UNGASSQ2)) the proportion was estimated at 90%. See:
http://www.ohchr.org/english/law/hiv.htnMore recently the WHO has cited the figure 95%e S
http://www.who.int/immunization/topics/hiv/en/indextml .

4% UN Secretary General (2004). South Africa was ool the nine countries reviewed in the report. See:
http://womenandaids.unaids.org/regional/docs/RepbrEG’s Task Force.pdf Summarised in UNAIDS (2007). Review of
Progress.Secretary-General's Task Force on Women, Girls 8d/AIDS in Southern Africa2003-2007, Working Draft
Summary Report, June 2007, UNAIDS/PCB(20)/CRP2]ur8e 2007. All the concerns listed apply to SouftiicA.
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justice responses to gender-based violence. Neles#) women’s lives continue to be
scarred by violence or the threat of violence iderrpoliced, unsafe communities and in their
homes. Nearly ten years after the Domestic VioleAce came into force and after the
provision of training on their obligations by offit and civil society organizations, there is
still evidence that some members of the South AfridPolice Service (SAPS) do not
understand their legal responsibilities or do real funder sufficient pressure to fulfil them.
For women in abusive relationships, their accegdaoes of safety also remains very difficult.

Violence against women is a persistent and dewagtahanifestation of gender-based
discrimination. Other forms of discrimination iretsocial and cultural spheres can also act as
barriers to women’s access to prevention, treatnagwt care for HIV. There has been
extensive transformation since 1994 of the legam@work to entrench gender equality,
protect women’s sexual and reproductive rightsthed right not to be subjected to violence.
However, the rural women whom Al interviewed weoatinuing to experience oppression in
their relationships with male partners, within fied and the wider community as a result of
their low social status, economic marginalisatiamg also in some cases because of their HIV
status. These manifestations of their inequalityvasnen were associated with a range of
consequences, including abandonment, loss of hbeies, failure to complete their education,
inability to secure maintenance for their childreiglations of their sexual and reproductive
rights with an associated increased risk of HI\éation, and barriers to access to HIV-related
health services and treatment adherence.

While there are many good reasons to test, anddsmedical grounds for scaling up
testing for HIV as recommended in the NSP, it isrenoomplex in a context of gender
inequality, poverty and violence. Where women asted in greater numbers than men and
with limited support, it can leave them vulneratadestigma, discrimination, abandonment and
violence?® The women Al interviewed spoke of their own expedes of powerlessness,
verbal and physical abuse, threats of violenceadnashdonment in response to disclosing their
HIV status.

Finally, poverty is a powerful factor acting as arrer to access to health services,
particularly for rural women who are disproportitelg represented among the poor and
unemployed. There has been a gradual improvemetherprovision of HIV testing and
counselling and preventative antiretroviral drugsadpe survivors, along with other initiatives
to improve emergency medical and medico-legal sesyi but some survivors who lack
economic resources and the support of NGOs stipegence difficulties in adhering to
treatment and remain at risk of HIV infection. WhART and other essential treatments for
people living with HIV and AIDS are available freg charge, the circumstances of the
women whom Al interviewed in KwaZulu Natal and Mpailanga provinces indicate that
women living in rural areas who do not have a se@ucome face serious challenges and in
some cases complete inability to access treatmathtomgoing care because they cannot
afford the transport costs to get to the hospitBheir ability to adhere to treatment is also

9By 2006 70 per cent of people receiving ART in tBoAfrica were women (WHO, UNAIDS, UNICEF (2007)igEre 4,
p.19). Women formed the majority in the 18 sub-8ahaountries listed, with South Africa having thest pronounced gender
discrepancy. Selttp://www.who.int/hiv/mediacentre/universal_accqa®gress_report_en.pdf
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jeopardised because they cannot afford adequatevidb which to take ART twice daily.
Although some of the women did receive temporasaldility grants, food supplements or
other social assistance for their children’s welfatheir economic circumstances remained
precarious and affected their ability to accessartinue their treatment. In addition their
access to health services is further compromisedylsyemic challenges within the health
system, in particular shortages of staffing andagklin government implementation of
aspects of the HIV and AIDS treatment programmehsas providing sufficient accessible
health care facilities to provide ART
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2. Violence against women and HIV
“He threatened to kill me and burn down the housedid not take him back...So | returned back

to stay with him.”[Testimony of SS who had been raped and repeabeglien by her husband and
was fearing receiving the results of her HIV t&8t.]

“In spite of ample empirical evidence to this effestates have yet to fully acknowledge and act
upon the interconnection between the mutually ceaiig pandemics of VAW and HIV-AIDS".
(UN Special Rapporteur on Violence against Womaely, 20075§*

South Africa is continuing to experience a majo¥ lpidemic within a context of persistent
and high levels of violence against women (VAW). ikded in the UN Secretary-General’s
Study in 2006 on patterns and consequences of Vi is a global phenomenon which is
both a violation of women’s human rights and présemomen from enjoying other human
rights and fundamental freedoms. These includeitis to life and security of the person,
and the rights to the highest attainable standagmhygsical and mental health, to education,
work and housing and to participation in publieliVAW also perpetuates the subordination
of women>? The co-existence of an epidemic of HIV infectiamstraised the costs of such
violence for women in South Africa, both physicadigyd psychologically. The UN Secretary
General’s Study observed that:

“For many women worldwide, the threat of violencacexbates their risk of contracting
HIV. ...Studies show the increasing links betweelente against women and HIV and
demonstrate that HIV-infected women are more likelyhave experienced violence,
and ... women who have experienced violence arghehrisk for HI\V" >

The South African Constitution of 1996 guaesst thakveryone has the right to freedom
and security of the person, which includése right...to be free from all forms of violence
from either public or private sources® Despite this constitutional guarantee thousands of
women and girls experience sexual and other fofmgtence every year in South Africa. In
July 2007 the national Minister of Safety and SeguMr Charles Ngakula, observed from
analysis of the past six years of crime statistizg “the fact that instances of serious and
violent crime are very high is disconcerting andeoeptable.” They included rape, “indecent
assault®™ and attempts to commit these crimes. The Minisisp observed that “poorer

% Interviewed on 6 May 2007 with the assistancendféerpreter.

5 Special Rapporteur on Violence against Women (2007

52 UN Secretary-General (2006), paragraph 156; Maivh(2007).

%3 UN Secretary-General (2006), paragraph 160.

% Section 12 (1) (c). The developments in the légahework since 1994 are discussed in Chapter@bel

% Before the Criminal Law (Sexual Offences and Reld¥latters) Amendment Act came into force in Decen®#07 the crime
of “indecent assault” included non-consensual gealetration of either a female or male person. Hewghe Constitutional
Court on 10 May 2007 ruled that the common law rdefin of rape should be extended to include “nonsensual anal
penetration of females”, in a case involving anegpmgainst a conviction for rape in the lower t®lny a man accused of
sexually assaulting a young child (CCT 54/06, Masiythe Director of Public Prosecutions & Anothgaira. 45); Al interview
with TLAC (an Amicus Curiae in this case), Johatmeg, 14 May 2007. The offence is now included inittne definition of
rape under the new law.
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communities” were experiencing “more violent crithan wealthier ones,” and “at least two
thirds of all serious and violent crimes happemnieen people who know one another and
who will be found mostly within the confines of tekame social environmetit

As is evident from the Minister's comments, violenor the threat of violence is a
pervasive problem for many peopfeSouth Africa. Women and girls can experiencedgen
based violence or witness it from a very early dggicative of the scale of the problem were
the results of a national survey conducted in t#wdye2000s, in which a third of the 1,000
women interviewed had experienced physical, sex@rabtional and economic abuse, most
typically in their home environment, and two-thirdad experienced at least one form of
abuse The South African Human Rights Commission (SAHR@)aluded after hearings on
school-based violence in 2006 that schools werériust likely place where children would
become victims of crime including crimes of sexuallence”. A national cross-sectional
study of nearly 270,000 high school students in22@ntified an “expectation of sexual
coercion among the youtfi” A majority of the women whom Al interviewed in M&p07
had experienced, witnessed or were aware of intsdehviolence in the home or rapes
occurring in the wider community, including in scoi® or while en route to school, or on
farms where some of the women had worked as sdasmmteact workers.

The consequences for the health and psychologiedtbging of the women and girls
subjected to these forms of violence can be dewagtaAt the same time violence against
women and girls can have damaging psychologicakteffon boys who witness their mothers
being beaten or their sisters’ abuse at the hahdstlters and partners. Research evidence
indicates that men who had witnessed domestic m@eduring their childhood were
responsible for significantly higher levels of abuagainst women in their adult lives, as
opposed to men who had not witnessed violence sigaiomen in their childhoot.For
women and girls experiencing violence and abusegctnsequences are immediate, but can
also be longer-term, including through provokinghange of behaviour in the victim. As
shown in the results of a large scale 2003 studhjld sexual assault and forced first
intercourse” are associated in later adult lifehwéin increased vulnerability to “intimate
partner violence and...sexual assault by non-partn&ese events in turn are “generally
associated with increased HIV risk behaviodfdri addition, women who are living in such
circumstances are at increased risk of HIV infecfimm their violent partners, as men who
are perpetrators of violence are more likely toagyagin risk taking behaviour themselV@s.

% Justice, Crime Prevention & Security Cluster mdatiafing on release of crime statistics, Charlemkula, MP, Minister for
Safety and Security, Issued by Secretariat fort@afied Security, 3 July 2007.

S"Rasool, S et al (2002); SAHRC (2006b); Anderssoatl (2004). Regarding levels of violence agaids, including at
school, see also Bower C (2006); REACH (2006); EAR005a); Jewkes R et al (2002); Human Rights W#a001).
Andersson, N et al (2004) found from the resultthefr national cross-sectional study that nedrhge-fifths of the respondents
believed that “sexual violence does not includecifay sex with someone you know”. The researcherxladed that “the
apparent expectation of sexual coercion among dl¢hyand the associated adaptive attitudes cokgritoua culture of sexual
violence. Males and females were affected similarig showed a reaction to and a reinforcement eif #wveryday risk of
sexual violence” (Table 1 and pp. 2-4). Al intewvieith CIETAfrica, Johannesburg, 31 October 2006.

%8 Abrahams N et al (1999), p.12 (Table 5). See Slkweyiya et al (2007), Mathe S (2007), CADRE (2Qideris (2005) and
Sideris T (2002).

% Dunkle KL et al (2003). See also Shisana et 80%20

€ Jewkes R et al (2006). See also Sikweyiya etG 72, Niehaus, | (2005).
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South Africa has obligations under both national #nd international human rights law to
reduce, through violence prevention programmesthadealth sector response, the risks of
HIV transmission after rape or over the longtermvi@men living in abusive relationships.
They also have an obligation to provide redressstavivors of violence against women
through an effective criminal justice and sociapmwrt system. Although the scale of
incidents of sexual and other forms of violenceirgfavomen remains persistently high, as
indicated below, the state has taken some meatuiegprove the response of the criminal
justice system to these crimes and access toreiviédies in cases of domestic violence. The
quality of the policing and justice response maylide though if key reforms are not
sustained. After some national government resistéinere has been a gradual improvement
in the provision of HIV testing and counselling gmeventative antiretroviral drugs to rape
survivors, along with other initiatives to improvemergency medical and medico-legal
services. Some survivors who lack economic ressuimed the support of NGOs do
experience difficulties in adhering to treatmentl @emain at risk of HIV infection. For the
women whom Al interviewed, their lives were stitasred by violence or the threat of
violence in unsafe communities and within their legnirhe police and municipal authorities,
with the support of local communities, must actemily to improve the safety of the
environments in which rural women are living.

Sexual violence and its consequences

“We live in fear. There is nothing we can do to e ourselves.”(Testimony of LE, a rape
survivor living with HIV in rural KwaZulu Nataf}

“Rape is a very serious offence, constituting atoiés a humiliating, degrading and brutal invasion
of the privacy, the dignity and the person of tieim. The rights to dignity, to privacy and the
integrity of every person are basic to the ethoghef Constitution...”(South African Supreme
Court of Appeal, S v Chapmaf)

The World Health Organization has commented ori‘phefound impact” of sexual violence
on the physical and mental health of survivorsintpact can include physical injury and is
associated with “an increased risk of a range xdialeand reproductive health problems, with
both immediate and long-term consequences.” Tlseatsd a serious and possibly long-term
impact on the victim’s mental heafthThe link between gender-based violence and HIV is
most apparent in respect to the crime of rape, lwbén lead to direct HIV transmission. Due
to the high HIV prevalence and high levels of séxti@ence in South Africa, women are at
risk of contracting HIV as a consequence of e likelihood of transmission during an
incident of rape can bexacerbated by a humber of factors. These inclodeperpetrators

% Interviewed on 7 May 2007 with the assistancenoihterpreter.

621997 (3) SA 341 (A) at 344J-45B.

3 WHO (2002b), p.149. (Internal references deleted.)

% Shisana O et al (2005), p.1, noting tHaYomen and girlslare more vulnerable to HIV and it has been estadtighat the
lower status and disempowerment of women contritutieir higher infection rates. Younger womerpegsally teenage girls,
are especially vulnerable to HIV infection, duethe immaturity of their reproductive systems aslwasl likelier exposure to
sexual coercion...and the relationship between sdxaatence, which includes vulnerability to rape”.
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rarely use a condom, the “high rate of multiplepe¢rator” rape§; the frequency of sexual
assaults and the presence of sexually transmitfedtions (STIs). In a violent sexual assault
a victim may also receive wounds in the genitakaa@d associated bleeding which can
further increase chances of transmission of thes¥irThe risk of traumatic injury is higher
in the case of young childréhPolice statistics for reported cases of rape adddent assault
year on year have shown that as much as 40 pertehése crimes have been committed
against children under18 years of 4ge.

Reported cases of rape amounted nationally to £t71.90,000 of the population in the
financial year April 2006 to March 2007, with a genfrom 80.6 (Limpopo) to 142.8
(Northern Cape) in the nine provind8®esearch and support organizations believe, haweve
that the actual figures annually are much highentkthose cases reported to the police,
because of the social and economic pressures wliichurage women from reporting réfe.
Although the number of reported rapes over six gidaeginning in 2001/2002 and ending in
the year 2006/2007, had decreased by 4.2 per eendlbaccording to police statistics, the
total for the most recent reported year was stdhhat 52,617. In addition to this figure
should be added the 9,32&ported cases of “indecent assault”, which inclintgdents of
anal rape or other types of sexual assault whidmdt fall within the then legal definition of
rape’’ In December the Minister of Safety and Securitgased new crime statistics for the
period April to September 2007 including 22,887omgd rapes and 4,249 indecent assault
cases.

Police analysis in 2007 of reported cases indictttatl “76 per cent of rapes covered by
the sample studied involved people known to ondhamnd In just under a fifth of the total

% Christofides N et al (2006). p.37; Albertyn C b{2007) referring to the observation of Rape @rigi Cape Town that 55% of
the women they counselled for rape had been viatinnsultiple perpetrator rapes; Artz L (2002).

% WHO (2003), pp.68-69. According to the WHBidelines there is no accurate data on the number of viciimsexual
violence who become infected with HIV as a res@ilhgsault, but the risk level can be increasedabjofs such as indicated in
the text above and others including the type chalsg§whether involving anal, vaginal, or oral adsar the insertion of objects),
whether and where on/in the body ejaculation oecliend the viral load of the perpetrator. The DoklsW#rn Cape Treatment
Guidelines for the Use of Post-Exposure ProphyldREP) (discussed further below) require a differ@mtiretroviral drug
regime in cases where the “risk of exposure is ss&sk as high under any one of the following cood#i multiple
perpetrators/anal penetration/obvious trauma togematal area/known HIV positivity of one of therpetrators”. See also
Denny L (2002) and Kalichman C et al (2007).

57 WHO (2003), chapter 7 (especially sub-section27ad. genito-anal findings).

% The Annual Report of the SAPS for 2005/2006, ifstance, states that 42.7 % (23, 453) of reparpeés were against
children (under 18 years)ww.saps.gov.za/saps_profile/strategic_frameworkdah report/20052006/prog_performance
(Table 12: Crimes against women and children). &ge Kistner U et al (2004), pp. 15-16, who citdiggg NGO service—
providing organizations and academic research ssuwn the high proportion of sexual abuse and capes involving children
under 18 years. See also Bower C (2006) and CABE5€). Information provided to Al in meetings withildren’s Rights
Alliance, Durban, 26 October 2006; Childline, Jamesburg, 30 October 2006; GRIP, Nelspruit, 28 Mamt 2 May 2007;
RAPCAN, Cape Town, 11 May 2007.

% Annual Report of the SAPS for 2006/2007, AppendlixNational Crime Situation, Table 14: Fluctuationsserious crime
trends between the 2005/2006 and 2006/2007 finkyeaais per province.

™ Jewkes R and Abrahams N (2002) who cite figuramare than 2000 acts of rape or attempted rap&Q@&000 women each
year, based on gap between reported figures andutmbers of rape survivors who are known by supp@anizations not to
have reported to the police." See also Dosek087(); Vetten L (2007); Albertyn C et al (2007).

" SAPS crime analysis report 3 July 2007, p. 7 @abl available omww.saps.gov.za The Criminal Law (Sexual and
Related Matters) Amendment Act, which was signéd law by President Mbeki in December 2007, widiresdefinition of the
crime of rape to include unlawful and intentionatsaof “sexual penetration” of a person withoutttharson’s consent, with
sexual penetration defined to include the penematf genital organs, anus or mouth by any body graobject.
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cases the perpetrators were relati7a/omen in certain areas also seem to be at gresker
of violence. From an analysis of crime patternthatpolice station area-level, it appears that
40 per cent of the cases of rape and other “sgaiaditivated contact crimes” such as murder
and assault with intent to cause grievous bodilyrh@assault GBH), which were reported in
2006/2007, had occurred in only ten per cent oflti€5 police station jurisdictiori$Of the
areas where Al conducted its interviews in May 20dI7but one fell within the areas of the
police stations with the highest reporting rates.

These official statistics and accompanying analysticate that many South African
women live in a general environment of high lev&fls/iolent crime, including rape, which
affects their lives at home, in the community aridew society, placing them at risk of HIV
infection in an accompanying context of high H\égalence levels.

Among the women whom Al interviewed, a number afnthreported being raped and
living in a generally threatening environment.

SS’s story74

Thirty-two-year-old SS was raped by her husbar20@6. He had been physically abusing her for
more than seven of their 11 year marriage. Pastesbucluded beatings and attacks with broken
bottles.“The abuse started when he got work and he stastedng alcohol,”SS told Al. She had been
to the police station several times and had lodgedminal charge at least once, which led to his
conviction on an assault charge and six monthsismpment. When her husband was released from
jail he found her living in the home of his pareatsl he smashed up the door and windows to gain
access to hefHe threatened to kill me and burn down the hoddedid not take him back...So |
returned back to stay with himHer only income came from two child social gramte.did not
support the childreriIf | asked for clothes or food, he beat mafie said.

Sometimes SS’s injuries were so severe she haaol to tipe clinic. While the nurses knew that she
was being abused and encouraged her to go to tiee far help, there were no shelters for victinfis ¢
abuse in the area. Once when she tried to escapbubband followed and found her. She returned
home with him out of fear of violence against telative who was sheltering her. When she finally
refused intercourse with him, in October 2006, datther and then raped her in front of their ckidr
With the assistance of an NGO support organizasha,laid a criminal charge at the police statioth a
he was arrested. He was released on bail a mdeth et was himself murdered by unknown gunmen.
SS, who had undergone a medical examination atsldea hospital following her rape, told Al in
May 2007 that she been too unwell and too shomariey to return to the hospital to learn the result
of her HIV test.

The pervasive and longstanding nature of violegmo@ insecurity in women'’s lives was
exemplified in the story of 45-year-old RE. A matloé three children and a widow for five
years following the death of her husband from Al@&ted illness, RE had had her own

2 Media Statement from the Office of The Nationah@uissioner of the South African Police SeryiBeetoria, 3 July 2007,
which summarised the results of the analysis. I 8% cases of assault causing grievous bodily h@ssault-GBH) and
common assault, and 82% of murders, the perpedratat victims were known to each other. SAPS CAmedysis Report, p.28
(Table 6). Available onvww.saps.org.za

® SAPS Crime Analysis Report, p. 33 (Table 9).

™ Interviewed on 6 May 2007 with the assistancenoihgerpreter.
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HIV-infected status confirmed in 1997. She told that she had been raped when she was
about 12 years old by an “old man” who lived in bemmunity in KwaZulu Nataf’

“He was just like that; he was raping people, ahave could find out we took him to the
police, but he was always getting away with thaah’'t remember all the story, but | still
remember thalincident] because he beat me, nearly killed me. ...[H]e canmythiome —
my mother and | were there...He nearly also killednmogher. He beat her, but he did not
rape her. He raped me, and then when | ran homecatse | wafon the way backirom
school — he came after me again and that's wherecia¢ my mother.”

Now she was currently living in an area in whicjoaing woman had recently been raped.
People in the local community were afraid of thepmeted perpetrator, as he had a reputation
for raping young women at knife point. They told Bfat she'must not report him to the
police because it is too dangerousShe did however report the incident to a womaomwh
she referred to as the “mother” who looks afterdbmmunity. RE fervently hoped that she
could find some additional income which would emeahker to move from this place she
described a%oo dangerous for us'to live in.

The sense of vulnerability experienced by womeimdj\sin unsafe, poorly policed areas is
also evident in the comments of 39-year-old EZ, wdas living with her three children and
two grandchildren in Mpumalanga. She told Al thia¢ svas worried about the safety of her
girls and tried to prevent them from taking risksich as going out at night or going to
shebeen& In addition she worried about their vulnerabilig a female-only househdid.
am trying to keep it quiet that | am staying alevithout a man in the homeghe told Al’’

Twenty-four-year-old LE, who supported herself isgllfish in the local area and lived
with her older “adoptive” sister in a rural areakwaZulu Natal, was raped one night in
February 2007. She was sleeping at the home ofraawaelative, who was also raped. The
men had broken into the home and covered the wariaoés with pillows so they could not
identify the perpetrators. LE told Al that what shest wished for was “a home and to feel at
peace”. She was not getting on with her sister“ardlive in fear. There is nothing we can
do to protect ourselves”She found her situation so troubling that somegirsiee felt like
taking her own life®

The effects of insecurity compounded by social nstigincreased the difficulties for
another young woman, 23-year-old SW who was trymge-establish her life after being
raped in 2006. She had moved to her grandmothersiehafter her mother’'s death from
AIDS-related illness in 2006. However she feared slould be chased out of this house
because of their hostility towards people theyenaihave AIDS. SW had learnt that she was
HIV-positive at the time of her mother’s illnessheStold Al that while she could leave her
grandmothers and stay with her auntie, who accemeedstatus, she feared to stay there. It
was from that house she had been abducted at aighthen raped in a football field by a

75 Interviewed on 7 May 2007.

6 an unlicensed drinking tavern in predominanthckleesidential areas.
" Interviewed on 5 May 2007 with the assistancenoihterpreter.

"8 Interviewed on 7 May with the assistance of aarjmeter.
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man wearing a balaclava. The perpetrator had sasfahe knew not been arrested. She had
lost her job due to the impact of the rape on l&ith and had no resources to find her own
place to live”®

South Africa has obligations under internationaman rights law, as well as under
national law, to prevent violence against women protide access to effective remedies and
redress for women subjected to violence. UnderPiftgocol to the African Charter on the
Rights of Women in Africa, for instancéStates Parties shall...adopt such ...legislative,
administrative, social and economic measures as Ipeagecessary to ensure the prevention,
punishment and eradication of all forms of violeagainst women® Some initiatives have
been taken by the state to improve the criminaigasesponse to crimes of rape and to a
lesser extent to address the lack of safety inl lmm@munities. The former initiatives include:

« strengthening the coordination of the work of pelimvestigating officers and
medical practitioners involved in examining rapevsaiors and gathering forensic
evidence and, in some cases, the development efstap’ centres for the provision
of medical, investigative, prosecutorial and psyebizal services for rape survivors;

* the development of national policy guidelines foe thandling of victims of sexual
offences and national management guidelines fa afvictims of sexual assault;

« the development of specialised sexual offencestgautich have achieved a higher
conviction rate in the prosecution of rape and ioflexual offences;

< the training of criminal justice personnel incluglipolice in the principles of “victim
empowerment” and the establishment in some poliagoas of “victim friendly”
facilities, often in collaboration with NGO suppariganizations;

« the reform of the legal framework for prosecutirxwal offences, in particular by
widening the definition of what constitutes rapeirtolude oral and anal, as well as
vaginal, penetration by a body part or object withine consent of the victim, which
may be confirmed by the presence of ‘coercive onsiances’; and, more
controversially,

« minimum sentencing legislation in cases of répe.

 Interviewed on 6 May 2007 with the assistancenoihgerpreter.

80 Article 4(2) (b).

81 Vetten L and Jaarsveld FV (2008); Albertyn C lef2807); Vetten L (2007); Artz L and Smythe D (Z0Grank C (2007);
Combrinck H and Skepu Z (2003); Amnesty Internaig2002). On government sector instructions aathing for officials

working within the criminal justice system undee tframework of “victim empowerment”, see for ingtanDepartment of
Justice and Constitutional Development (DOJ&CD),rkgbop Report: Inter-Sectoral Training on the Mist Charter, June
2007. DOJ&CD, Service Charter for Victims of CriimeSouth Africa, Consolidation of the present lefjaiework relating to
the rights of and services provided to victims dime; DOJ&CD, Minimum Standards on Services for tWits of Crime

(Available at:http://www.doj.gov.za/VC/VCmain.htm. “SAPS National Instruction 7/1999 Version 02i80terms of section
18(3) of the DV Act 116 of 1998” (Available atww.info.gov.za/gazette/notices/2006/28581 .pdf

Amnesty International March 2008 Al Index: AFR 53/001/2008



South Africa - “l am at the lowest end of all” 23

However a number of concerns remain. The Departwient
— Justice and Constitutional Development appears dwe h
' i decided not to expand the develop_ment of_ t.he Sipssia
sexual offences courts. Rape remains a difficuitner to

A Sexual Assault
Bwdence Collection K

2 . ) g
:_7 ﬂj prosecute and requires a high level of trainingpi@msecutors

and presiding officers. In the ordinary courts tmaviction
rates are low. In a recent study of the outcomesvef 2,000
police investigation cases in Gauteng province, 853he
cases went to trial resulting in convictions fgpedn about 87
cases, equivalent to less than five per cent of atiginal
group® Advocacy organizations who were involved in the
decade-long process of reforming the sexual offence
legislation have expressed concern that the fiaedion of the
reformed law has eroded the protections affordedajme
—== complainants and other vulnerable withesses cadaim the
initial draft law® The controversial trial on a rape charge of
Part of the SAPS Sexual the former Deputy President, Jacob Zuma, in 20@6dlyi
Assault Evidence Collection . : : . A
Kit introduced to improve illustrated the risks for complainants in seekiagtice through
the gathering of medical the courts. The presiding judge allowed defencenseuto
evidence by doctors and the  extensively question the complainant about her gagual
2:;?2‘35g‘fetfr‘]tiSOfevtB‘zrc]Qg'ge‘;gre history, took into account the complainant’s clathiand
and after it is handed over o conduct, measured h(_er behaviour against his assurapof
the police. ©AI 2002 how a ‘real’ rape survivor may act and made no cemnon
the intimidating effect on the complainant of thenduct of
the defendant’s supporters outside the court rfom.

The professionalism of the police response to tepafr sexual violence may have been
weakened by the decision taken in 2006 by policeagament to decentralise specialist
police units, including the Family Violence, Chidotection and Sexual Offences Unit (FCS).
Members of the Unit have been redistributed tollpcédice stations, but in a manner which
appears to have left them without adequate sugpmitat risk of being de-skilléd. Some
police stations still do not have separate victirerfdly facilities to enable complainants to be
interviewed away from the charge office.

82 Vetten L and Jaarsveld FV (2007); Al interviewshwCSVR and TLAC, Johannesburg, 27 October 20061a@nMay 2007
regarding this case “attrition” study undertakethvthe Medical Research Council.

83 Consortium on Violence Against Women, Submissithe National Council of Provinces, 12 Septemif@72(Available at:
http://www.tlac.org.za/content/view/24/4f)/National Working Group on Sexual Offences, Brieelease: Mixed Review for the
New Sexual Offences Act, 14 December 2007; Art3inythe D (2007).

84 Ruling of the High Court (Witwatersrand Local Biion) In the matter between the State v J G ZunMay 2006; Vetten L
(2007). The defendant’s supporters, who gatherésldmithe court building during the course of thed tvocally condemned the
complainant, and hectored and threatened antindeleampaigners and her supporters, who felt pdipdoyed near the court
failed to act impartially (Al interviews with repentatives of POWA, FEW, TLAC and PWN, JohannesbOigober 2006).
See the comments of Delphine Serumaga and othdegeghts activists on the negative impact ofttie for the protection of
women'’s rights, in Pambazuka Newsletter, 11 May6208ee also Vetten L and Jaarsveld FV (2008) formalysis of the
attitudes displayed by presiding officers in rafi@g heard in the regional magistrate and Highr&ou

% Omar B (2007), p.25; interview with Childline Shuafrica, Johannesburg, 30 October 2006; intervigth GRIP, Nelspruit,
28 March 2007; interview with RAPCAN, by phone, D8cember 2007.
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Finally, in regard to prevention, much more neexdbéa done by municipal authorities in
cooperation with the police, businesses and logedl rcommunities to improve women’s
physical security by identifying and addressingedits to their safety in the physical
environment. Al visited a number of areas whererpmono lighting, high bushes along
pathways and inadequate transport links incredsedisks of violence for women and girls
on a daily basis. Police management could also gjigater priority to increasing the level of
personnel, vehicles and equipment for rural-basdidepstations®

UL

Campaigners, at the time of the trial of Jacob Zuhighlighting the under-reporting
of rape and the pressures on rape complainants.
© Zanele Maholi & Agenda Feminist Media-Journal-Rap

Domestic Violence as a long-term threat to women'’s health

“To the extent that [domestic violence] is systerpervasive and overwhelmingly gender-
specific, domestic violence both reflects and metds patriarchal domination and does
SO in a particularly brutal form....The non-sexisttiety promised in the foundational
clause of the Constitution [section 1], and thehtigo equality and non-discrimination

% The KwaZulu Natal Network Against Violence Agairdfomen initiated a “Women’s Safety Audit’ in KwaMaktha,
Durban, in partnership with Safer Cities and eThekwunicipality’s Department of Community and isan and subsequently
widened its geographical scope through the KZN ikfidEmpowerment Forum and the assistance of the repat of Social
Welfare (information provided to Al by the Netwo@oordinator in 2006 and 2007).
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guaranteed by section 9, are undermined when spoatserers enjoy impunity®” (South
African Constitutional Court in S v Baloyi)

Domestic violence, particularly intimate partneolence, may involve physical and sexual
violence, as well as threats of violence and psgdical and emotional abuse, and has been
identified by the WHO as a serious health problatarnationally affecting up to 60 per cent
of women across different countri&The phenomenon is defined by unequal gender
relationsand has an impact on women'’s ability to protectrtbelves from HIV infection. The
UN Committee on the Elimination of Discriminatiogaanst Women (CEDAW), in General
Recommendation 1%, described “family violence as one of the mostdiwis forms of
violence against women” which is evident in “viotenof all kinds” and underpinned
by "traditional attitudes” and a lack of economiclépendence which forces many women to
stay in violent relationships. CEDAW concluded ttjghese forms of violence put women’s
health at risk and impair their ability to partiatp in family life and public life on a basis of
equality.”

In the Southern African region the results of @éascale household survey conducted in
eight countries showed that nearly a fifth of themwen interviewed reported being a victim of
partner physical violence in the preceding yddre study found that men having multiple
concurrent partners was significantly associateth whe occurrence of partner physical
violence. Another significant factor associatedhwitolence was the holding by men of
certain attitudes about sexuality and sexual vicdeThese beliefs included that women do
not have the right to refuse sex to husbands agftieods; that forcing one’s partner to have
sex is not rape; and women sometimes deserve toebten. The women who reported
experiencing partner physical violence were sigaifily more likely to believe that they
were at risk of getting HIV?® South African based-studies have found that womvén
experience intimate partner violence are at lomgrténcreased risk of HIV infection,
particularly where their partners were involvednmultiple concurrent, unprotected sexual
relationships*

The scale of the problem in South Africa has beéiircalt to assess accurately as the
police do not appear to keep separate figuresdomtestic violence” or at least include them
in their public crime statistics. However, in 1826807 the SAPS submitted reports to the
Parliamentary Portfolio Committee on Safety andusgc in which they noted a total of
88,784 “domestic violence incidents” had been réedrbetween 1 July 2006 and June
200772 These cases would have included a range of fofrabuse as, under the 1998 DVA,
“domestic violence” is defined to include physicaéxual, emotional, verbal, psychological
and economic abuse; intimidation, harassment, istalkdamage to property; entry into

87 Constitutional Court ruling in The State v GodfrBgloyi Appellant, the Minister of Justice Firstténvening Party, The
Commission on Gender Equality, Second InterveniudyP3 December 1999 (Case CCT 29/99), para.12.

8 World Health Organization (2002b); Garcia-Morenet@l (2006); Amnesty International (2004).

8 CEDAW. UN Document A/47/38 at para. 23. Availahte
http://www.un.org/womenwatch/daw/cedaw/recommemtiatrecomm.htm

% Andersson N et al (2007), pp.6-9. The survey wasdacted in Botswana, Lesotho, Swaziland, Malawiyzimbique,
Namibia, Zambia and Zimbabwe in 2002.

% Dunkle K et al (2003); Jewkes R et al (2006); Fd# et al (2007).

92 SAPS Domestic Violence Report 1 July — 31 Decerb66, available dittp://www.pmg.org.za/docs/2007/070912saps.htm
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complainant’s residence without consent where #régs do not share the same residence; or
any other controlling or abusive behaviour towaad®mplainant, where such conduct harms,
or may cause imminent harm to the safety, healthedirbeing of the complainant.Between
April 2006 and March 2007, 63,000 applicationsgootection orders, under the terms of the
DVA, were confirmed by the court$.

Further insight into the levels of violence whiclkayrbe affecting women in their homes
can be gleaned from the SAPS crime statisticsnfadéents of assault GBH. The SAPS noted
that a quarter of the perpetrators were relatives ia nearly 90 per cent of the cases the
victim knew the perpetratdr.The actual number of reported incidents of assaBH for the
year 2006/2007 — 218,030 — is indicative of serieusls of interpersonal violence, with one
quarter or some 55,000 incidents involving familgmbers?® To these figures could also be
added the number of cases of murder or attemptedenuoth of which could be relevant
for an analysis of domestic violence trends. Sdfifican legal researchers reviewing the
results of community-based, local and regional issidhoted that the estimates range from
one in two to one in six women experiencing dongesidlence’’ A hospital-based survey
reported that more than one third of women fromve-ihcome community had experienced
domestic violence at some sta§édalf of all South African women killed in 1999 veer
“killed by their intimate partners, with violenceactor in many of these relationships.”

Among the women whom Al interviewed who had experezl domestic violence, there
were a variety of social, economic, cultural anstitntional factors which obstructed their
access to effective remedies and safety.

EZ’s story*®

Thirty-nine-year-old EZ was living with her threkilkdren and two grandchildren in Mpumalanga
when she told Al about her efforts to obtain protecwhen she was being abused by her husband] In
addition he had admitted to having extramaritedtiehships, but refused to use a condom during sex
with her. Eventually she sought police assistatreggelling to a police station several hours awayrf
her home intending to lay a charge against hinbé&ating her. Whilél was busy talking to the charge
office”, she told Al,“l| was overheard by this relative who said stopndaake this case. And the

charge office did stop taking my cas@&he intervener was a relative of her husband asm, ahe said,
a SAPS member. He told her that he would talk tohlnsband about his conduct. Whether or not he
did do so, her husband continued beating her aedteally she took steps to separate from him

% Act 116 of 1998, section 1 (viii) (a — j). The Bmeble to the DVA acknowledged that “there is a Higtidence of domestic
violence within South African society”. The Act wpassed by parliament at the end of a lengthy wewieexisting ineffective
legislation. The review was conducted by the Sa\ftican Law Commission which received a wide ramgexpert and civil
society submissions relating to the weaknessd®ini®93 Prevention of Family Violence Act, the matof the phenomenon and
the mechanisms for prevention and redress (Paréheeal (2001), pp.2-3; Albertyn C et al (200, p23-324.

9 Department of Justice and Constitutional Develogm&nnual Report 2006/2007, p.58.
http://www.doj.gov.za/reports/anr200607/200607%2(eot.htm

% SAPS Crime Analysis Report, p.28 (Table 6).

% SAPS Crime Analysis Report, p7 (Table 1), withdtiwes/friends/acquaintances” collectively respblesfor 71.5 per cent of
incidents of assault GBH, or 155,892 cases.

9 Albertyn C et al (2007), p.321; Rasool S et &)0@). pp. xv, 27-44.

% Mbokota M, Moodley J (2003).

9 Mathews S et al (2004); Albertyn C et al (2007),295, 399.

% |Interviewed on 5 May 2007 with the assistancenofgerpreter.

Amnesty International March 2008 Al Index: AFR 53/001/2008



South Africa - “l am at the lowest end of all” 27

because of his violent behaviour. He was now liviith his second wife. EZ, who had tested HIV
positive in early 2007, had had to give up her @ieork on farms due to ill-health.

In EZ’s case the police had failed her by not ughng their legal duty to assist and inform
a complainant of her rights and the available réeg Other women had felt unable to
approach a police station or were unaware of thgit to seek help or lay a charge. In the
case of 47-year-old AS she had turned to her hukb&amily for support when he repeatedly
physically assaulted her. Her own parents wereanmind to offer help as they had passed
away, and she had no secure income of her own. INding as a widow with her three
daughters, she told Al that her husband had hitwieen they had quarrels over family
matters:>* Although sometimes suffering serious injuries, ditenot go to the clinicl just
cleaned my own woundsshe saidHowever when she told her husband’s family what was
happening;[tlhey used to talk to him to calm him dovbut] there was no mention of going
to the police.”Most of the time he was away working at a miner dedannesburg and sent
home money. He visited her for several days onlgrgwthree months. They did not use
condoms, but, she said, he did not force her te lsax. Seven years after her husband passed
away “from TB [tuberculosis], she went to the clinic because she had becomédl ttm
continue doing piece work on the local farms. Sstetd for HIV and found she was positive.

One of the women whom Al interviewed did manageoltain a “protection order”, a
remedy available under the DVA through the courity-three-year-old TD obtained the
order against her husband after a long period afaldluring which he hit her with sticks,
threatened her with a home-made gun and beatrtimgiryear-old son. TD, a mother of seven
children and living in KwaZulu Natal, told Al thahe had finally taken the risk of giving
evidence against her husband in court after hetiradtened to rape their daughf&Before
she was driven to take this step she had triedr&wus times to seek help from her husband’s
family, but they did nothing. Eventually a membdrher own family had approached the
local induna (headman). Their intervention may have been whatpted her husband to
make an apology, on the basis of which she dedidedturn to him. However his violent
behaviour, which she said was triggered by his yeafrinking, did not change. Now the
protection order was making her feel more securesbe had a new worry. Not long before
her interview with Al, TD had taken an HIV test base she wanted to know her status. The
clinic advised her to return for a second testdoficm the result. She commented that she
and her husband had never used condoms and sherfglvulnerable:The man might be
having other partners...You'll think you are safe wigeu are not.”

These three women'’s stories, along with that ol&8&ribed earlier, illustrate some of the
difficulties which rural women face when needing@tpction from a violent partner. These
include a lack of independent economic resourcdsatternative housing or places of safety,
the isolating effect of being dependent for supmorttheir husband’s family, the lack of
family encouragement to seek help from the policthe courts, and at least in the case of EZ

11 DVA Section 2 which imposes positive legal dutiesthe police when an incident of domestic violeisoeported.
102 Interviewed on 5 May 2007 with the assistancenofgerpreter.
193 Interviewed on 7 May 2007 with the assistancenofgerpreter.
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a failure of the police to provide an impartial\see and fulfil their legal obligations. Where
this kind of failure forms a persistent patterngan discourage other women from taking the
risk and finding money for travel to a police statifor assistance. In two cases, that of SS
and TD, the police and the courts had respondedoppptely with a protection order or
criminal proceedings. However both of the women badured years of abuse beforehand.
All of the women had been placed at risk of HIVeiction while living with their violent
partners, at least one of whom admitted to othguaderelationships. As observed in one
study from interviews with women survivors of domesiolence living in Gauteng province,

“[a]lthough the connections of physical and sexaabkault posed the most direct risk for
HIV, emotional and economic abuse also intertwitgethhibit HIV risk reduction efforts.
[W]omen in theoretically monogamous, closed sexektionships may be put at risk of
HIV and other STIs by the high-risk behavioursdirtt partners over which they have
little or no control.”™*

During its visit in May 2007 Al was informed abdotit did not have the opportunity to
seek interviews with other women whose cases vegsed by support organizations or health
workers. These cases were raised by individuals kd witnessed the police conduct in
question. Several of the cases raised containegjadibns that SAPS members from a
particular Mpumalanga police station had failedspeak directly to complainants, although
they showed visible injuries from being beaten lom lhead and elsewhere, including in one
case with a knobkerri@>and were threatened with firearms; the police reddsed to co-
operate with a request for a protection order @ntee complainant lodged a criminal case,
and failed to recognize the need to seize the wesjpwvolved in the incident§®

In a further disturbing case, Al was informed byaltie care workers at a hospital in
KwaZulu Natal that they had intervened at a poditagion to urge them to take steps against
the father of a 24-year-old woman who was pregriantthe fourth time as a result of
repeated acts of rape he committed against herydineg woman was HIV-infected, ill with
TB, had an epilepsy condition and had already ghieth to three children by her father. The
police response reportedly was to refuse to gbedbuse and instead to insist that she must
travel to the police station to lodge a criminaigaint. In the view of one of the health care
workers, the police do not really see it as thegponsibility to deal with violence cases
unless the family or victim report directly to thelice station.

The Preamble to the DVA acknowledged the sevefitthe problem of violence against
women and noted that the legislation had as itpgse providing victims the maximum
protection under the law. The DVA imposed specifibligations on the National
Commissioner of Police and the National DirectoPablic Prosecutions to issue instructions
and develop policy for the effective implementatiminthe new law. Police members have
specific legal obligations under the DVA in resporte complaints of domestic violence.
Failures in the execution of these duties constitisconduct under the Act and SAPS

194 Fox AM et al (2007), pp. 589, 598.
105 A type of short wooden club with a heavy knob oe end which has been used as a “traditional” weap&outh Africa.
1% |nformation brought to Al's attention by organiiais in Nelspruit, 3 May 2007.
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national instruction®’ The National Commissioner of Police in his reporparliament at
the end of 2007 acknowledged that the number ofptaints against the SAPS for failing to
undertake their duties under the DVA had beengith The cases referred to above indicate
a number of breaches of police obligations, incigdiailing to advise complainants of the
availability of civil remedies and how to have a&x¢o them, such as obtaining a protection
order or a court order for the seizure of a firemmother defined ‘dangerous weapons’, and
failing to act impartially and without gender bias receipt of a complaint and in
circumstances where the safety of the complainastat stake.

Nearly ten years after the DVA came into force afidr the provision of training on their
obligations by official and civil society organiiats, there is still evidence that some
members of the SAPS do not understand their leggpansibilities or do not feel under
sufficient pressure to fulfil them. A view that deeare “family matters” still persists among
some police officers, an attitude which may be fogmed by policing priorities which
emphasise combating crimes which have an impadheneconomy and more influential
sectors of society. The professionalism of thegaoliesponse to reports of domestic violence
may also have been weakened by the decision tak€2006 by police management to
decentralise specialist police units, including tH€S. Members of the Unit have been
redistributed to local police stations, but in anmer which appears to have left them without
adequate support and at risk of being deskifféd.

As stated in the Preamble to the DVA, “victims afkstic violence are among the most
vulnerable members of society”. For rural womerksegassistance from the police and the
courts, their efforts can be undermined by feamilfa pressures, cultural expectations, the
burden of child care responsibilities, lack of ng®es and, ultimately, by an indifferent and
unprofessional response from the police. The pualicuthorities have a responsibility to
ensure that all members of the police serviceamiqular those who have station level duties,
are fully trained on their legal obligations undee DVA and in an understanding of the
implications of women'’s right to equality and “t@ lfree from all forms of violence from
either public or private sources”. Disciplinary peedings should be instituted where these
obligations are not observed.

Finally, urgent attention is needed to increaserinftion about and the availability of
places of safety. All of the women interviewed bl when asked if there were shelters for
women experiencing violence in their homes, repilet they were not aware of any. Their
only resort was to go back to their parents orrotbiatives’ homes, but with the risk of being

17 parenzee P et al (2001), pp.11-13; DVA Section81&nd (4); SAPS National Instruction 7/1999 \tems02.00 in terms of
section 18(3) of the DVA Act 116 of 1998 (Availalgle www.info.gov.za/gazette/notices/2006/28581 pdf

1% Domestic Violence Act: Implementation Reports 20QACD and SAPS 12 September 2007 and 31 Octdi@f Qavailable
at: http://www.pmg.org.za/docs/2007/070912saps; httip://www.pmg.org.za/viewminute.php?id=9685Section 18 (4) of the
DVA provides that in the event of misconduct théigeoversight body, the Independent Complainte€iorate (ICD), has the
authority to investigate such misconduct. The NetiocCommissioner's comments on the increase in @mp against the
police referred to the ICD’s reports to parliamdatumenting an increase in service complaints. Pagenzee P et al (2001) for
a detailed analysis of police failings in the immpéntation of the DVA, based on case docket analgsisrt observations and
interviews with criminal justice officials.

199 Omar B (2007), p.25; interview with Childline Shuafrica, Johannesburg, 30 October 2006; interviéthh GRIP, Nelspruit,
28 March 2007; interview with RAPCAN, by phone, D8cember 2007.
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found. A support organization in Mpumalanga infedmAl that they were aware of one
shelter which allowed a woman to stay for three tmgnincluding with her children, but
transport was difficult to arrange. According toetmational Department of Social
Development, which is responsible for approvingvproial plans within agreed national
policy guidelines, in addition to the Louieville \WWen’'s Support Centre in Mpumalanga
which was opened in 2002, a further shelter wanegén 2006, in Badplaas, and planning
for a third one was underwd}y. The Western Cape provincial government websstis Kix
facilities for abused womeh’ KwaZulu Natal's provincial Department of Health eite
provides information on the nature of women abuse services for victims including the
Crisis Care Centres based at hospitals and climied, a help line linking the caller to a
counsellor:*> However there appeared to be no facilities aviilabowing women to stay for
more than very brief periods, often no more thamght** NGOs such as People Opposing
Women Abuse (POWA) run several shelters in Gautergvince which are financially
supported by the Department of Social Developmedtiaternational donors? One NGO-
run shelter in South Coast area of KwaZulu Nataethemba, which Al visited in May 2007,
was battling to remain open due to insecurity olute, although the quality and importance
of its service was widely recognized by the localige, health and judicial services. Finally
in December, after an international campaign irpsuipof its work, the shelter received funds
from the national government to help it securepttaperty which houses the Sheltér.

Caring for the survivors: overcoming barriers to th eir right to health

“[States should worklo ensure ... that women subjected to violenceahdre appropriate, their
children have specialized assistance, such as iiéitadion, assistance in child care and
maintenance, treatment, counselling, and healthsoaial services, facilities and programmes, as
well as smi%port structures, and should take aleotppropriate measures to promote their
safety...”

“[PJrogrammes to combat AIDS should give special aterb the rights and needs of women
and children, and to the factors relating to themaductive role of women and their subordinate

position in some societies which make them espeeialnerable to HIV infection™!’

A prompt and effective state response to reportgaénce against women is critical to
ensuring that women do not continue to remainskt of further violence or jeopardy to their

10 |Interview with the Department of Social Developmevictim Empowerment Programme, Pretoria, by ph@fieFebruary
2008;http://www.info.gov.za/speeches/2002/020305146ptafiregarding opening of Louieville centre in Marct020

M hitp://www.capegateway.gov.za/emg/directories/faeil/47960 Accessed on 11/02/2008.

12 Information provided to Al in meeting with POWAphannesburg, 30 October 2006. Setp://www.powa.co.zaand
http://womensnet.org.za/pvaw/organisations/powa.htm

113 Interview with the Department of Social Developings above).

14 hitp://www.powa.co.za/Display.asp?ID=25l meeting with POWA, Johannesburg, 30 Octobd&20

115 personal communication to Al from the shelter dawator, 6 January 2008; interview with the Depamimof Social
Development (as above).

16 UN General Assembly (1993). Declaration on thamiflation of Violence against Women. A/RES/48/10@, December
1993, article 4(g). Available atttp://www.un.org/documents/ga/res/48/a48r104.h8ee also the similar requirements in
Protocol to the African Charter on the Rights ofiém in Africa, Article 4 (2)(f).

117 Committee on the Elimination of Discrimination &gt Women (CEDAW ). General Recommendation 15.ilabée at:
http://www.un.org/womenwatch/daw/cedaw/recommermaatirecomm.htm
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health or psychological well-being. Exposure tousgwiolence is associated with a range of
immediate and longer-term health consequenceshirvictim. Comprehensive care must
address the following issues: physical injuriesegmancy; STIs, HIV and hepatitis B;
counselling and social support; and follow-up cdagions’'® Implementation of effective
methods of screening for intimate partner violemeauld also assist the health sector
response to women arriving at primary health cadlifies and hospitals and requiring a
range of medical and non-medical interventidfisin addition the health sector has to
contribute to fulfilling the state’s human rightsdalegal obligations to investigate crimes of
violence against women, including by conductinguk fhedical-forensic examination with
the consent of the survivor and ensuring the shééncof custody of evidence to the police
investigators.

TK’s story

TK had been raped when she had gone to meet alfoanan evening in March 2008.She
managed to get to the police station in the aredlmimalanga where she lived, but found the station
closed. She returned at 7 am the next day. A n@lleepofficer took her statement in the public de
office. He asked her what she was wearing at the of the rape and what she was doing out late at
night. He then alluded to her complaint of beinge@ as another example of ‘this Zuma thing’,
indicating to her that he believed she was makifajse allegatiort?* The police did not take her to the
nearby hospital, but asked her to return the falgwday. When she did, they took her, not to the
hospital, but to the surgery of a district surgéGeneral Practitioner) some 35 kms away. TK told| Al
that she was alone with the doctor when he examieed| was crying during the examination an
did not feel comfortable’she said®l did not feel confident about what he didHe did not tell m
anything” about what he was dointHe did not take my history...He just didgenital] examination
with his hand.”

He completed the police J88 medico-legal evidemenf The whole visit had lasted 10 to 15
minutes, she said. The police then drove her badke police station, where she waited for an NGO
support person who took her to the nearby hospitatre she was examined again by another doctor.
He did not check her for the presence of STlisrovide emergency contraception, she said, althqugh
he did refer her for an HIV test. She declinedaketthe test as she already knew her positivesstatu
Fourteen months later there had been no progresioriminal case. She told Al that she feared thi
may be because the perpetrator, whose brother waslikknown businessman”, was related t
senior officer at the police station

The story of 22-year-old TK is indicative of conting practices which undermine
women’s access to adequate health services andyenogr care and jeopardise women'’s
access to justice. As described to Al, TK had fedad in almost everaspect of the state’s
response, with the police showing negligence itinfaito take her promptly to the nearest
hospital, instead subjecting her to a 24-hour dalay a long drive to the surgery of a district
surgeon. Such lengthy delays can add to the déstriethe survivor as she is expected not to
wash or change her clothing until after the foremsiamination. When TK saw the doctor, he

18\WHO (2003), p.63.

9 Halpern LR et al (2005); Bair-Merritt MH et al @6); Al interview with DOH Western Cape and Uniigy of Cape Town
Department of Forensic Medicine, 11 May 2007.

20 Interviewed on 5 May 2007 without an interpreter.

21 see above note 84 regarding the trial of JacobaZamma charge of rape.
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in turn failed to conduct a comprehensive examimator show any sensitivity to the
complainant’s state of mind or ensure the presefice female support persofi.Later she
had to undergo a second medical examination, Buivighout receiving comprehensive care
or treatment. The conduct of the police in thisecasopardised the integrity of the
investigation and the availability of forensic esite for the criminal investigation.

A more mixed experience of the health response deasribed to Al by SW, who had
been abducted from her home and raped in Augu$t. Zlie described to Al that she had had
to wait at the hospital for six hours before shesvgeen by a doctor, possibly as a
consequence of the doctor also carrying other raédiaties to which the hospital gives
greater priority> When she was finally seen, the doctor spent ks 20 minutes with her
and did not take her history, although she did @&rpsome of the steps she took in the
examination procedure. SW was pregnant at the dintlee rape and subsequently miscarried.
She was also HIV-infected and apparently not reteto HIV clinical services. As of May
2007 no-one had been arrested in connection wihrdpe. Several other interviewees who
had been taken to hospitals by police soon afigurtimg having been raped were seen after
shorter intervals and appeared to have had fulnéations and been offered screening and
treatment for STIs and to prevent pregnancy.

These diverse experiences of the health caremespto rape occurred in a context of
some five or more years of initiatives by the Na#ébDepartment of Health (NDoH) and
other government agencies to give priority to inwimg services for survivors of rape and
other sexual offences, and to improve coordinabetween the criminal justice sector and
health care providers in the investigation of csnoé violence against woméff.A number
of expert organizations which had reviewed, in peration with the NDoH, existing “sexual
assault services” in the country’s hospitals, cotet that there were “many systemic
problems”. Their 2003 report noted that these servailures were in respect to both the
medical care and treatment aspect of the respondetl®e medico-legal examination
procedures for criminal justice purpos&s.

The problems they identified were not experiencedfounly across the provinces,
according to the review. For instance, the avditgbdf a private examination room ranged
from less than six per cent of facilities in thertiiern Cape to nearly all facilities in KwaZulu
Natal. The availability of a working angle lamp, ialinis a basic prerequisite for conducting a
sexual assault examination, ranged from undertla éf examination rooms in the Eastern

22 Al had received complaints about this same disticgeon during visits in 2003 and 2004 and waforined by support
organizations that the police seem to prefer te tape complainants to this particular doctor “liseshe is quick”.

123 Interviewed on 6 May 2007 with the assistancendihéerpreter.

24 There has been a progressive move in recent yeafsift the location of medico-legal services ape cases away from a
reliance on district surgeons (general medicaltjiraers with medico-legal duties) to developirapacity among medical staff
of public hospitals. There have been long-standinticisms of the district surgeon system (HRW, 988 pp.96-98; HRW
(1997)).

25 Christofides N et al (2003Yhe organizations involved in the research for thjsort wereGender and Health Group of the
Medical Research Council, the Women'’s Health Ptajed the Centre for Health Policy at the Univgrsit the Witwatersrand,
the Department of Forensic Medicine at the Uniwgrsf Cape Town, and the Rural AIDS DevelopmentidwtResearch
(RADAR) School of Public Health at the Universitiythe Witwatersrand.
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Cape to all facilities in North West and KwaZulutblaprovinces?® In six of the provinces
none of the facilities had police Sexual AssaulidEmce Collection Kits which meant that
patients presenting first at those facilities wohftle to wait for the police to bring them to
the hospitat?” The doctors interviewed in the study frequentlyntianed the lack of training
in the use of the Kits and some complained thaek@nination took too long when they did
use them'*® Indeed the study noted that only a quarter of hezdre providers had received
any relevant training on sexual assault manageraeditjittle attention had been paid in that
training to addressing provider attitudes, the pegocial aspects of sexual assault or gender
issues. A high proportion of the interviewed healéine providers had no relationship with
NGOs or social workers for possible referral ofigrats for counselling and other psycho-
social support; and about a third of them descrtbed relationship with the police as “poor”.

Medical and psychological needs following sexual sesult

- HIV pre- and post-test counselling, testing andtgexposure prophylaxis (PEP) where medically
indicated;

- Diagnosis and treatment of any sexually transmiithfections (STIs);

- Detection and treatment of assault-related iapito any part of the body;

- Emergency contraception, pregnancy testing, teation or management of pregnancy;

- Response to mental health problems (including-rasmatic stress disorder, anxiety and
depression);

- Advice and support on intimate relationships;

- Support if a formal police complaint is to be raad

(Adapted from WHO (2003);uidelines for medico-legal care for victims of s&ixviolence)

The report on the review of the state of post-skassault services emphasised the urgent
need for the Department of Health to finalise amglement policy guidelines, standardised
treatment and care protocols and the training @fthecare providers to ensure a holistic
response to the patient's needs, as well as antigffemedico-legal respons€.In the four
years since the study was published some progessbden made in the achievement of these
goals. Al was informed in May 2007 that in the pE&tmonths at the national level there has

126 Christofides N et al (2003) p.12. Based on tlamdard of the “Thuthuzela Care Centre” at GF Jobktepital, Western
Cape, the basic check list of equipment requireccémducting an examination includes an examinatimuch, working angle
lamp, table, lockable cupboard for safely storing tompleted evidence Kits, drug cupboard withtineat required for post-
rape care and emergency clothing (lbid, p.5). WO (2003)Guidelinesadd to this list washing facilities and emphasise
importance of a lockable door for the examinatioon to ensure privacy (pp.22-27). The Thuthuzetdres are ‘one-stop’ 24-
hour centres in public hospitals which integratelived, police and legal responses to rape and stharal offences. The centres
fall under the National Prosecuting Authority’s 8ak Offences and Community Affairs Unit. There arewumber of such
centres in at least five provinces. (Informationyided to Al by the DoH Western Cape, Cape TownMby 2007. See Martin
LJ (2002), p.121; UNICEF (2006) p.16;http://www.info.gov.za/aboutgovt/justice/npa.htmhttp://www.unicef.org/south
africa/hiv_aids_998.htmjl

27 However with the exception of the Eastern Capeviist majority of rape victims went first to thelipe station, according to
the testimony of the health care providers inteveié for this study (Christofides N et al (2003),}p16, Table 10). Where
patients did present first at the hospital a highpprtion of health care providers reported thaytivould send the patient first to
the police before examining them.

28 Christofides N et al (2003), pp.13-14. The doteeferred to examinations which took up to an hdur‘thorough
examination” should take “at least two hours” ().1%the WHO (2003)Guidelinesstates that the “physical examination of
sexual assault victims must be thorough; it withiitably be intrusive and time consuming” (p.30).

129 Christofides N et al (2003), p.39 )

Amnesty International March 2008 Al Index: AFR 53/001/2008



34 South Africa - “l am at the lowest end of all”

been improved co-ordination of work relating tandal forensic medicine within the NDoH
and with the provincial departments of health, tswe effective implementation of the
national plan governing the management of sexusluisand other cases of assault such as
in domestic violence cas&¥.The effort to develop a national level traininggramme had
also been recently reinvigorated. However the al/delay in developing and implementing
a national-level clinical management protocol athing programme has meant that where
provincial departments of health have had no dffedeadership on this issue, then virtually
nothing has been done.

Simelela clinic, Khayelitsha, Western Cape

In February 2000, the humanitarian agency Médeg8ams Frontieres (MSF) and the Health
Department of the Province of the Western Capéestar comprehensive service for people living with
HIV in the informal settlement of Khayelitsha, soegst of Cape Town. In May 2001 this site became
the first public sector site to provide antiretravitherapy (ART) in South Africa for people livingth
HIV and AIDS.MSF subsequently was a partner in the creatioheBimelela clinic — a centre for
survivors of rape — along with Rape Crisis, Treatt&ction Campaign, Nonceba Counselling Service
and a number of government agencies.

In August 2005 Simelela was launched as an ac@estop centre for rape survivors in
Khayelitsha. It provides comprehensive 24 hourisessto victims of rape, including emergency
medical care and follow up, psychological and daipport, forensic medical examination and
support for the patient in following up with a foafrcomplaint to the police.

The centre, which Al visited on 10 May 2007, offar8-day course of PEP antiretrovirals to
reduce the risk of the transmission of HIV for tha@gho come to the clinic within 72 hours of theaay
Rape survivors who discover they are already Hifédted are referred for ongoing treatment
including ART if needed. Management of other sebpuahinsmitted infections is also provided in the
centre. Emergency contraception is given to thdse want it to prevent unwanted pregnancies. Thpse
who come to the centre too late to benefit fromrgi@ecy contraception are provided with informatipn
about different options. Counselling services aalable to help people cope with the psychological
impact of rape. Simelela has been involved inmgiawareness about rape, the need for testing fo
HIV and prevention of infection through educatiorahe provision of PEP!

Some provincial departments of health, in assamatvith university departments and
NGOs, have undertaken important initiatives to iowarthe level and integration of services
for rape survivors. In the Western Cape, for instanhe Department of Health developed a
comprehensive policy on the clinical and forensianagement of survivors of rape and
sexual assault in partnership with a “provincidlerence group”. The latter consisted of
public health care workers, gynaecologists, forensathologists, psychologists, health
managers, NGOs and legal advisgfsThe consultation process began in 1999 and was
motivated by the recognition that “violence (indhugl sexual violence against women, men
and children) is one of the most pervasive and compublic health problems and deserves
to be prioritized in the allocation of resourcesdaim the services available to such

120 Al interviews with health care professionals aegatitment of health officials in Durban and CapwmoMay 2007.

131 See MSF (2006).

32 The examination protocol was piloted first at GeoSchuur Hospital and then at G J Jooste Hospiftuthuzela Care
Centre (TCC).

Amnesty International March 2008 Al Index: AFR 53/001/2008



South Africa - “l am at the lowest end of all” 35

survivors”* The policy document is accompanied by a compréverset of management
guidelines;**an extensive forensic examination record form, qeagbsure prophylaxis (PEP)
HIV-prevention treatment guidelines, and a list “designated” health facilities in the
province with capacity for a comprehensive respdosepe and sexual assault ca$e$o
ensure that staff at these facilities would be amlplement the policy, the Department of
Health Western Cape, in conjunction with membershefreference group, also developed
training modules and conducted a two-day intensiveervice training programme for
doctors and nurses at each of the designatedtizifi°A specific provincial health budget
line was established to implement the policy, gliigs and training programme.

The model of the Simelela Clinic and the Nationedbdecuting Authority’s Thuthuzela
centres, as examples of integrated “one-stop c&ntoe survivors of sexual violence, has
also been pursued in KwaZulu Natal. There the mal Department of Health in
conjunction with an NGO, the Independent Medicodldgnit (IMLU) and the University of
KwaZulu Natal Durban, developed and implementedmprehensive training programme
and has established a number of dedicated “crases @ntres” in provincial hospitals.

.‘l

i

A forensic nursing sister, Sr SP Mb
Hospital's Crisis Care Centre, one of the first esistiéd. © Al 2002

1% This and the following citations are from a haopy of the DoH Western Cape, Circular No: H 68/2086ued on 23 June
2006, provided to Al by the DOH on 11 May 2007. T@H distributed this policy circular and attach@didelines to all DoH
Directorates, medical facilities, relevant governtngepartments and civil society stakeholders. @bisument does not appear
to be available online. A much earlier version tjtois available (DoH Western Cape (2001).

13 separate guidelines are available for childrereutite age of 14 years.

1% The list provides contact details and opening oAt was informed that the facilities were basedli four health districts
and could be reached by all police stations. (Aétimg with DoH Western Cape, 11 May 2007.)

1% The five modules are on the impact of rape, médind forensic management, legal aspects, vicafi@usna and policy
implementation (Circular No: H 68/2006); meetinglwbDoH, Cape Town, 11 May 2007; Martin LJ (2002121..
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In conjunction with this development, a decentealisraining programme was conducted
over a five-year period at the sites of differehhics and hospitals in the province. The
training workshops had a multi-disciplinary focusnd were attended by health care
professionals, justice and welfare personnel, NG others involved in assisting women
and children survivors of violendé’ The Crisis Care Centres, which had begun to be
established by 2002, were intended to provide gocehensive and accessible service located
within the Casualty/Outpatient Department of hadpit The programme was intended to
ensure privacy and confidentiality and a supporémgironment for the patient, to minimise
delays and to improve coordination with police akler necessary services. The long-term
intention was for the Crisis Care Centres to bdfextaby forensic nurses, with medical
practitioners on calf®® In May 2007 Al was informed that the centres haérbestablished
first at the “regional hospital level” in the proe, but not all hospitals had been covered. A
shortage of physical space at health care fagiliti@s a problem, as well as the constant
pressure on budget for an area of health servitéshvhad still not been given the priority it
needed to receivé”® On 11 February 2008 Al was informed by the KwaZMNatal
Department of Health that there were now 34 Cfsise Centres and dedicated services were
being provided at 50 hospitals and seven PrimagjitH&are Clinics.

Increasing service capacity: developments in foremsnursing

The scale of sexual violence, as well as other $oofinterpersonal violence, in South Africa, along
with the shortage of medical doctors, has mearitrdgze survivors have had difficulties in accessing
adequate emergency services in a timely mat{fi&teps to develop training programmes in forensic
nursing** were taken initially by Dr Tromp Els from the Depaent of Health, NortherCape.
Various other medical forensic specialists attadioeghniversities and provincial departments of treal
in KwaZulu Natal, the Western Cape and the FreteS$tave followed suit. The University of the Free
State School of Nursing offers a one-year diplomdorensic nursing??and forensic nurses trained
there have been placed in hospitals in other poagnIn KwaZulu Natal a three-year part-tie
diploma course in forensic nursing is offered by Bepartment of Forensic Mediciff The training
is in skills needed for clinical forensic documeiaa in a range of violence cases including rape.
One of the difficulties which emerged early on lwede initiatives was the lack of specialist pasts
available in public health care facilities, witlitted nurses quickly getting absorbed back intee g

137 See the resource book for these workshops: Mc@Maibn D et al (2002). The 12 training modules cesdefour major
areas: the transition to democracy and the righietlth, medical law and ethics, counselling ardpfotection of survivors of
violence, and traumatology and clinical forensiadiime applicable to sexual offences. Participaeteived this comprehensive
resource book which attached a series of documfartas and management guidelines to assist paatitipin their ongoing
work after the workshop.

138 Akoojee S (2002).

139 Al interview with University of KZN (UKZN) Departmnt of Forensic Medicine and DoH-KZN, Durban, 9 N2907.

140 Christofides N et al (2003).

41 1n the 1990s the potential role for nurses inrarisic context was given recognition by the Ameridasociation of Forensic
Sciences, which acknowledged it as a disciplin&d81. In 1992 the International Association of Fsie Nurses (IAFN) was
established and has since acted as a voice fardieraursing. It is strongest in North America tbut is developing elsewhere
including in Africa. (Lynch VA et al (2006), pp.59804). See also Lynch VA (1991).)

142 University of the Free State, Faculty of HealthieBces, School of Nursing. Qualification in Forendilursing.
http://www.uovs.ac.zal/fac/health/registerednursinggnsicNursing.doc

43 Information provided to Al in a meeting with UKZDlepartment of Forensic Medicine and DoH KZN, Duriiay 2007.
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nursing duties. Where posts have been createdfafemsic nurses find that their work is
understood and there is pressure on them to uhkeeotaer duties. In addition doctors can be rehicta
to relinquish to forensic nurses the responsibitifyconducting the sexual assault examination and
completing the police J88 form, tasks for whichytlee trained®* There remained also a lack pf
clarity over the recognition of forensic nurseseapert witnesses in criminal proceedings agalnst
accused in rape trials, although there appearbd tw basis in law for their exclusioh.

During a visit to Church of Scotland Hospital ingela Ferry, KwaZulu Natal, Al spoke with |a
forensic nurse who is the Crisis Care Centre managthe hospital. She informed Al that the centre
was working well, with patients sometimes self-refg or others being brought in by the police. ifFhe
Crisis Care Centre was seeing about 10 to 15 aafsespe and “child abuse” per month. Of the (13
cases seen in April 2007, two of the survivors waready HIV-infected at the time of testing. The
“rapid test” was done in all cases and those whieWwBV negative received PEP in the same visit.
supply of police Sexual Assault Examination CollaetKits for the Centre had been working well for
the last two years. One of the medical practitiorer call for the 24-hour duty roster told Al thnet
did the sexual assault examinations, with the tsgie of the forensic nurse. While she had not heen
called to court as a witness so far in any crimirial, he had been called to court only once apghst
three years to give expert evidence, as “very fases” appeared in coutt®

Improvements clearly have taken place in recentsygasome provinces in the provision
of training and policy guidance for medical stafflahe delivery of clinical and medico-legal
services in sexual assault cases. Al did, howensmeive some indications of continuing
problems which arose from police failures to liap®perly and urgently with medical
services or the unwillingness or inability of sodwctors to provide sufficient time and care
to rape survivoré’ or to provide effective and authoritative medidacumentation in rape
cases. A related problem reported to Al were theathreslong delays in provision by the
police forensic laboratories of analysis result©bdfA samples secured through the medico-
legal examinations, with a consequent serious effacthe integrity and timeliness of the
criminal justice proces$? The response of the health care services, induidirtheir liaison
with police, appeared to be most effective whereatth care providers...have received
special training in managing patients after rapel amderstand what rape means for
patients®*®, and there is strong and consistent liaison bf police and health services with
psychosocial support for survivors, whether fronvagoment or NGO SPO sources. Al's
observations and information received during itstvin May 2007 suggest that consistent
liaison with and availability of support servicesmains a major problem.

In April 2007 a coalition of 25 organizations, knows the National Working Group on
Sexual Offences, made a submission to the SoutbaifHuman Rights Commission on poor

4% Interview with UKZN Department of Forensic Medieimnd DoH KZN, Durban, 9 May 2007; interview witmilersity of
Cape Town Department of Forensic Medicine, Capenfdd May 2007.

45 Interview with Community Law Centre, University ibfe Western Cape, Cape Town, 11 May 2007.

48 Interview with medical staff, Church of Scotlanddpital, Tugela Ferry, 8 May 2007.

147 Christofides N et al (2006) concluded from theialgsis of respondents in their survey of post-rapesice provision in
different health care settings that users of tiseseices highly valued having a “sensitive headtfeqrovider who could provide
counselling” (p.4); see also Rasool S et al (20pR)89-97, on the greater weight given to the ingrare of counselling and
support for rape survivors.

48 Information provided to Al by forensic medical sces in KwaZulu Natal and the Western Cape, May7200

149 As noted by Christofides N et al (2006), p.4.
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delivery of services for rape survivors in publealih facilities mainly in Gauteng province,
but also in Limpopo, North West and Free State ipe®s. Their concerns included some of
the same issues which had been raised in the 200&lkped review of services noted above.
These problems included health care workers disgayunsympathetic, judgemental and
impatient” attitudes; less than a third of praotigrs having received relevant training; long
waits; a shortage of police Sexual Assault ExarronaCollection Kits; and less than half of
the facilities surveyed having a private examirmatioom and a near total absence of washing
facilities. They also recorded complaints of disgniation against gay men and lesbian
women reporting rapg’

Reducing the risk of HIV transmission: The provisio n of post-exposure prophylaxis (PEP)

PR’s Story

PR, aged 23, was raped in 1999 when she was 1ighiytmys™* She was abducted from a funeral
night vigil she was attendind. did not go to the police or the clinics, even gngnny[with whom she
was staying at the timelid not know | was supposed to go to the clirske told Al. She knew some
of the perpetrators and some people observed pieelnat did not try to stop it, or help hdrwas sick
for one month. My granny asked the neighbours ford@lol[a brand name for a paracetamol
preparation].’ After she recovered, she saw thegteators in the community, anithéy used to laugh
at me. The boys who raped me were at secondarpkama | was at primary. Everybody knew about
it and they laughed about itXfter the death of her grandmother PR moved badiet parents, but
‘they did not take care of mshe said, and she was unable to finish schookalagack of support.

In March 2006 PR was raped again, this time byetlsteangers, on her way home during evening
hours. She told her parents and spent the nigidrae. In the morning she went to the local police
station and reported the assault. Her statementakas by a female police officer, in the presevice
an NGO lay counsellor. The police station she diterhad a designated victim support centre (a room
providing services and space for survivors). Thicpavoman took her to hospital where she was aple
to see a doctor within 30 minutes. The doctor cetetla medico-legal examination, collecting and
storing forensic specimens, using the SAEC KitviRR counselled and took an HIV test. The doctar
then provided her with a seven-day ‘starter paélPBP drugs to reduce the risk of HIV transmissiop,
as well medication for STIs and emergency contragepFor the duration of her hospital visit PR had
the support and advice of an NGO lay counselloe @ufinancial problems she was only able to return
to the hospital after two weeks to collect her Hegults, one week after her PEP medication ran out.
The result from the test undertaken two weekseyanlas positive. The doctor discontinued the PER
treatment.

Rape puts women at increased risk of HIV infectidm.view of this risk and after
considerable public debate and presstfrthe government authorised in 2002 the provision

%0 The submission was made in the context of plameadings by the South African Human Rights Comrisgito the
“availability, accessibility, acceptability and ditg’ of health services. The organizations prepgrihe submission included
Childline, the Teddy Bear Clinic, POWA, TLAC and RBAN (Kerry Cullinan, “Many obstacles to healthe#or rape
survivors,” 28 April 2007, abttp://www.health-e.org.za/news/easy_print.php?R@031644interview with TLAC,
Johannesburg, 14 May 2007; interview with RAPCANpE Town, 11 May 2007. Available at:
http://www.sahrc.org.za/sahrc_cms/publish/printd6.28html.

%1 Interviewed by Al with the assistance of an inteter, 6 May 2007.

52 prior to April 2002 the Minister of Health and Natal Department of Health would not permit the aé@EP in public
health facilities (although some provinces sucttheessWestern Cape found a way around this prohibitend a number of
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in public health facilities of antiretroviral meditton, referred to as post-exposure prophylaxis
(PEP), to reduce the risk of transmission of thes/™* The current NDoH policy states that
all survivors of rape should be offered an HIV batly test* with pre-test counselling and
written consent. Where medically indicated andhé patient is seen within 72 hours, they are
offered PEP, along with counselling @ime potential risks of HIV transmission, and on the
relative efficacy and the side effects of the ARMS, part of post-sexual assault clinical
management procedursThe PEP ARVs must be taken for 28 days to be mifsttive

An expanded drug regimen is used if the cliniciaeegses that there has been higher risk
exposure, for instance, where multiple perpetraw@ee involved, or anal penetration, or the
victim sustained injuries to the genital area o tHIV status of the perpetrator(s) was
known®® According to department of health policy, if trepe survivor refuses to report an
incident of sexual assault to the police, this siea does not preclude access to ARV-PEP
services®™’ The clinical management of rape survivors at mkHIV transmission also
requires a number of follow-up visits and testgluding for evidence of sero-conversion.
While the implementation of this policy on the pgsen of PEP as part of post-sexual assault
services since 2002 has not been uniform throughbet country, there has been an
improvement overall in access to services in the fiee years™®

Although the offer of a test may need to be deldpe@4 to 48 hours in cases of severely
traumatised or injured survivotS,the earliest possible confirmation of a test reappears to
have important consequences for both clinical mamagt and the survivor's ability to
obtain the greatest benefit from the PEP treatnigmre are currently different types of tests
available. The most accurate are provided in speethlaboratories. However these take a
minimum of several days for results to be availabdguiring the tested person to return to

doctors and NGOs were harassed and subjecteddplifiary proceedings for taking steps to assisiepés in the public health
sector. However under pressure the governmentla@h€devel made a decision to allow the offer BFFin public facilities at a
pace to be determined by the provinces. South @ifribealth care professionals, SAMA and many NGQ@#udling ALP,
CADRE, CSVR and support organizations such as GRIPRape Crisis lobbied for a change in governmelity. See also
Smith C (2001); Amnesty International (2002); Amyetternational, Human Rights Watch (2003). In Nmber 2001
Amnesty International sent a nine-page communioatiiothe National Minister of Health and the praiad MEC for Health:
Mpumalanga appealing to them to respect internatibnman rights standards, medical best practidetta professional ethics
of health care providers who were being subjectetiadrassment as a consequence of their effortssistaape survivors,
including through the provision of PEP.

153 Christofides N et al (2006), pp.36-40 on the retatrisks of HIV transmission and the efficacy dEFP interventions in
averting transmission. See alSenters for Disease Control and Prevention (208BOH Policy Guidelines for management of
transmission of HIV and STIs in sexual assault, ke at:http://www.doh.gov/aids/index.html

%4 f antibodies against HIV are found, i.e. the testult is positive, this means the person is a@agrthe virus. For a person to
test HIV-infected, he or she needs to be infectedsix to twelve weeks, the time period it takes tiee body to produce a
detectable amount of antibodies. This period, wifrenvirus cannot be detected, is known as the ‘angeriod’. The patient
should also be tested for Hepatitis B.

155 National Department of Health (2008yhe Document is undated but filed on the NDOH wiebsihder 2003 files.] Akoojee
S et al (2005), pp. 63-71; PEP Treatment Guidelibes! Western Cape, Circular No: H 68/2006, 23 J20@S5.

1% See also Denny L (2002); Christofides N et al G)qtp.36-38.

7 Akoojee S et al (2005), p.65; NDoH (2003).

%8 Christofides N et al (2006), p.7. In their repaublished in 2003 on their assessment of post-$@ssault services, the MRC
and others noted that although PEP was not theiflableain public sector hospitals (with exceptiohtbe Western Cape),
between nearly a third to four-fifths of provinciabspital doctors or providers were advising pasiem this treatment and a
minority of them were providing it through privaggescriptions and in co-operation with NGO supporganizations
(Christofides N et al (2006), pp. 26-27, Table ZU)observed during visits to a number of provinbesween 2002 to 2004 and
in 2007 a gradual improvement in access to PERcs&ann public hospitals.

19 Denny L (2002).
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learn the results. Thigapid test”, comprising a screening and a confionatest, allows for
the results to be available immediately providesl tilio tests give the same restitThose
rape survivors who test negative can be providdd thie full 28-day course of PEP during
this initial visit. This is the practice, for insige, at the Thohoyandou NGO-run Victim
Empowerment clinic in Limpopo provincg€: Some of the women whom Al interviewed may
have been living with HIV for some years, but ongme into contact with medical services
as a result of being raped. Where the test reantsavailable immediately, rape survivors
who test positive, indicating that the patient wH¥-infected prior to the sexual assault, can
be counselled on their status during the coursthefsame visit and then ideally should be
referred to an HIV clinical programme at the saimeet if they are not already part of such a
programmeme. In all cases, pre- and post-test etlings should be carried out as
recommended in testing guidelin®$.People living with HIV require regular medical
consultations and tests, including a CD4 coungdseess their need for treatment and care. It
is therefore important that women who discoverrthélV positive status as part of post-
sexual assault examination and treatment are aptddollow-up.

However, Al concluded from the testimony of seveegde survivors interviewed in May
that the “rapid test” was not always used. Threenei who had been taken to a particular
hospital in Mpumalanga province were provided vidhr or seven-day PEP ‘starter packs’,
to reduce the risk of HIV infection on the presuimptof their negative status. They were
asked to return for their HIV test results. If nidga they would have been provided with
further treatment for the remainder of the 28-desiqul. For various reasons they were unable
to return to the hospital. One of the women, SWj been abducted at night from the family
home by a young man wearing a balaclava and wiglditarge knife who raped her in a
football field. She had been provided with a foasdtarter pack and told to return for her
HIV test results. However her employers told hex stust choose between keeping her job
and looking after her “problems”. As she was thie smpporter for her family, she chose to
stay at work and did not return to collect her lss& A second woman, PR, whose story is
above, only managed to return two weeks later (oeek after the PEP medication had run
out) to collect her results. The third woman, S8pwad been provided with the seven-day
pack in October 2006 and asked to return withiedtdays to collect her results, had still not
gone back to the hospital seven months later. &8deAtl that this was due to her having no
money for transport and feeling unw& The impact of costs and distances on treatment
adherence was evident in another case, involvibg-gear-old girl whose mother tried to get
her to a clinic 48 hours after being raped. ThaydHed from their rural home in Limpopo
province by public taxi for two hours, only to fildiat the clinic had closed at 4 pm. An NGO
support worker managed to get the young woman aearospital where she was examined,

0|t there is a discrepancy in the rapid test resutien additional laboratory testing (e.g Westiat) has to be done. See
Branson BM (2003)WWHO (2004); Akoojee S et al (2005), p.28; and Gvesdd JL et al (2006). Tests giving a weak positive
reaction need confirmation with laboratory testse &ray RH et al (2007). Laboratory testing remé#iesdefinitive diagnostic
and quality control tool.

81 Christofides N et al (2006), p.21.

162\WHO (2004), pp.34-41.

83 Interviewed by Al on 6 May 2007 with the assis&é an interpreter.

%4 Interviewed by Al on 6 May 2007 with the assis&ot an interpreter.
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tested and provided with a seven-day starter pA&E®. However she was unable to return
to collect her test results or further PEP medirgfi®

In KwaZulu Natal, the information provided to Alditated that the practice is to use the
rapid test and provide ti#8-day treatment at the initial visit, although Wdard of one case
where the survivor was asked to return to the halsfor her results, possibly because of
discordant tests or other uncertainfi®According to the Western Cape DoH Guidelines,
“rapid HIV testing should be made availabldere feasibleand offered to patientaho
request it (emphasis added). The HIV enzyme immunoassay X ElBoratory test appears to
be the routine offered test, with the results pitedi three days later, during which period the
survivor had been provided with a three-day PERestpack. If negative, the woman is
provided with a weekly supply of PEP drugs, at eatlfiour weekly follow-up visits. The
purpose of these visits also includes monitoringrofyress and responses to the driigs.is
not clear why the rapid test was not more routirzelgilable in public health facilities or why
the onus would be left to the patient to requespaitrticularly in circumstances where the
tested person may not return to learn the testtr#&u

As appears from the testimonies of the three woafimve and the story of the young rape
survivor from Limpopo province, the necessity tture to the hospital imposed additional
financial burdens and emotional strain for themeiflnability to return or to return in a
timely manner also could jeopardise the effectigsre any treatment regimen.

According to information provided to Al in May 200telatively few patients who are
initially provided PEP starter packs return to dfiaic for their HIV test results or to receive
further treatment. The Western Cape DoH, for insgtarstated that the number of patients
who complete the 28-day full treatment is “not Highhile the Medical Research Council put
the figure at a low 15 per cent, with consideradtigition over the four week period of
scheduled return visits. Most of the patients wib ribt finish the treatment had stopped
taking it by the end of the first weé® This is in contrast with an 87 per cent completiate
for the Thohoyandou centre in Limpopo (see furthetow). In recognition of possible
obstacles to patient return visits and adherendestiment, the Western Cape’s Treatment
Guidelines do recommend that “for those who canetoirn for a one-week assessment due to

85 Information provided to Al in a meeting at AIDSWaroject, Johannesburg, 30 October 2006.

186 Information provided by DoH KZN, Durban, 10 May®@Dand reconfirmed by the DoH KZN on 11 Februar@@¢hat the

28-day pack is used routinely. Al interview with 8O concerning shelter clients, 10 May 2007. Heve\koojee S et al

(2005) add that “to avoid delays in starting PERrter packs of recommended drugs should be alailaball health care
facilities”, p.69 (pending confirmation of test vis).

7 PEP Treatment Guidelines, Department of Healtistéva Cape, Circular No: H 68/2006, 23 June 2008istfides N et al,

(2006), pp. 20, 23.

188 Apart from the example given above of the Thohdyancentre, Al observed that the rapid test wadabla to one SPO
whose staff member, a retired nurse, used the taptdo conduct three and six-month follow upsést sero-conversion with
rape survivors at venues convenient for the latter.

189 Interview with the DoH Western Cape, Cape TowhMay 2007; interview with Medical Research Coljreretoria, 14

May 2007; Christofides N et al, (2006), pp. 5, W8p also cite other studies indicating low completrates in different parts of
the country. See also Human Rights Watch (2004).
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logistical or economic reasons, a one-month suglpbuld be given”. This appears consistent
with national DoH policy.”

Researchers who conducted an in-depth study omftbetiveness of provision of PEP
services in two different types of health careiisgt concluded that the high PEP completion
rate in the Thohoyandou NGO-run centre was primatile to “the home follow-up service
provided by the [NGO] [which] sought to meet clignheeds for emotional support in the
period after the rape, to reinforce information @bmedication after the immediate trauma
when recall is better”, as well as to promote aelhee to treatment! They also provided
food supplements during the home visits and redeardigher proportion of their clients for
counselling. The centre routinely used the rapstl aad, where a negative result was obtained,
provided the full month course of PEP drugs togbevivor at the first visit. However in a
situation where the centre’s health care providsessed that the “secondary trauma caused
by the receipt of the HIV test result [would befgter than the woman could bear at that
time”, the survivor would be given a three-day t&apack and a bus ticket, enabling the
woman to return to the centre three days [Hfer.

The Criminal Law (Sexual and Related Matters) Anmmedt Act , which was signed into
law by President Mbeki in December 2007, confirtres itight of a “victim exposed to the risk
of HIV” to have access to PEP. The right, thougtsubject to the victim having either laid a
charge with the police in respect of an allegediakaffence, or reported such an incident at a
“designated health establishment”. The new law seis a process for identifying and
circulating a list of “designated health establigmts”. Administrative delays or poor
communication practices at provincial level colidwever, result in additional hurdles for
survivors of rape who must reach a designated eavithin 72 hourd’® Every police station,
health care facility or other referral agency wonekd to have the most current lists at hand
for the advice and urgent referral of victims, mder for this provision to be effective. The
designated centres would also have to be accessilde24-hour basis. During parliamentary
hearings on the draft law in late 2006, advocag@apizations had raised their concern about
the intention to confine state-provided PEP sesvicethis manner, fearing that it would
further limit access to the treatméfitin addition the new law’s complex provisions allog/

a complainant to seek a compulsory testing ordearicalleged assailant during a period of 90
days after the assault have been criticised asneogssarily in the best interests of the

The NDoH Guideline is similar to the DoH-WC guiie, recommending a one week supply unless thergemsons to
provide a full 28 day course. See National Depamtroé Health (2003). However there is an indicatioat this policy may have
been changed in 2005, according to information igexV/to Al by the Medical Research Council, Pretpt4 May 2007.

"1 Christofides N et al, (2006), p.5. The study wadartaken at the Thuthuzela Care Centre, whichtasted to a secondary
level hospital in Cape Town Metropole and is adbés<24 hours per day seven days a week, and Tlaolioy NGO-run
Victim Empowerment clinic, which is attached to Wiskzini district hospital.

2 Christofides N et al (2006), p. 21.

173 As noted above, the DoH-Western Cape has sucst arld has circulated it widely. KwaZulu Natal wibiso be in a
reasonable position to respond to these requirem@nthe basis of its Crisis Care Centre systerat all provinces, including
Mpumalanga, would be in this position though.

174 The parliamentary submission on this and otheceors was made by Women’s Legal Centre, the Cémtrpplied Legal
Studies, Molo Songololo, Rape Crisis, SWEAT, RAPCANLP and Gender, Health and Justice Research (Dit, 9 July
2007). See also Combrinck H (2006).
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complainant, apart from other considerations carngrthe rights of the person to be
tested.

On the basis of the above research findings and #Wn inquiries, an effective health
sector response to the risk of HIV transmissiomfrape appears to need an approach which
takes into account the economic disadvantage ofymape survivors, the barrier to access
posed patrticularly for rural women by the distanfresn health care centres offering PEP
services, and the need for continuing emotionapsttfor many rape survivors well beyond
the initial days of contact with state serviceseiEhhas been a longstanding shortage of
qualified psychologists and social workers baseguhblic hospitals’® The burden of this
vital counselling and other follow up work appeaosfall mainly on a number of non-
governmental service providing Organizations (SP®@s)s familiar with the work of some
of these deeply-committed and knowledgeable orgdinizs in different provinces of South
Africa. Their funding may, but does not always,eext to the provision of field workers for
home visits, or include budget to support the tpansneeds of survivors. In addition their
access to continuing funds for their work is alwapsertain and cannot be the basis for the
state discharging its human rights and other otitiga towards the survivors of gender-based
violence. This service gap requires urgent atterftiom the relevant government departments.

15 The new law, for instance, obliges the police stigating officer to inform the complainant of thesults of the compulsory
test order. There is concern that this is an inaaite responsibility for the police and that tteenplainant could experience
the potentially traumatic impact of the resultsheitt psychosocial support or the advice of headtte professionals. On the
broader issue of compulsory testing and the rightaispects, see Cameron E (2007), Patrick M. E0a7().

8NGO SPOs and medical staff involved in providirastesexual assault treatment and care at hospigals mentioned this
concern during meetings with Al in 2003, 2004 a68?2
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3. Gender-based discrimination as a barrier to prev  ention,
treatment and care for HIV

“Women are afraid. They will allow [their husband sleep with them without condoms [because]
they are afraid that their husbands won’t maintétiem or stay with them.(Testimony of NO, a
woman living with HIV in rural Mpumalang&y

“| am at the lowest end of all”¥Testimony of TH, a woman living with HIV in ruréwaZulu
Natal, describing her position in the householti@f husband’s family)

Violence against women is a persistent and dewagtahanifestation of gender-based
discrimination which can place women at risk of HNowever, as explored in this chapter,
there are other forms of discrimination in the abaind cultural spheres which can also act as
barriers to women’s access to prevention, treatnaewt care for HIV. There has been
extensive transformation since 1994 of the legam@work to entrench gender equality,
protect women'’s sexual and reproductive rightstaed right not to be subjected to violence.
However, the rural women whom Al interviewed weoatinuing to experience oppression in
their relationships with male partners, within faes and in the wider community as a result
of their low social status, economic marginalisatiand also in some cases because of their
HIV status. These manifestations of their ineqyads women were associated with a range
of consequences, including abandonment, loss of thmmes, failure to complete their
education, inability to secure maintenance forrtlebildren, violations of their sexual and
reproductive rights with an associated increasgldaf HIV infection, and barriers to access
to HIV-related health services and treatment adiere

Legal Framework

By the end of the first decade of the new democ&myth Africa had transformed its national
legal framework affecting women'’s rights, and hagtdme a state party to all of the key
international human rights instruments intendedyrgrother things, to:

e promote and protect women'’s right to equality witkn and in the political, public,
cultural and private spheres and before the law,

e ensure the elimination of all forms of discrimimati against women including in
relation to access to education, health, housidgeamployment,

« protect their sexual and reproductive rights, drartright to freedom from all forms
of violence and abugé’

7 Interviewed on 5 May 2007, with the assistancarointerpreter.
78 Interviewed on 7 May 2007 with the assistancenofgerpreter.
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This transformation had been undertaken in a comtewhich “the legal and economic
edifice of apartheid had, both in the public and/gie realms, generated and reinforced
discrimination against, and dispossession and gabipn of, women.*®® Gender-based
discrimination was inherent in both civil and custoy law. Predominantly rural black
women, who lived under both legal systems, “weveagbs under the perpetual tutelage of a
male, whether their father, husband or even a ¥3ifHe Minister of Justice, in introducing
legislative reforms in parliament in 1998, commentieat his objective was “to create real
equality for women...who for decades...have been reghes inferior, with no right to hold
property in their own name...and who, generally spewpkhave been the subjects of
domination”*#? Black women had also experienced decades of rasthpolitical oppression
which restricted their enjoyment of a wide rangendérnationally recognized human rights.
The Pass Laws, “homeland” and migrant labour systathhad severe personal, social and
economic effects on the lives of these women, tiinptor instance, enforced and prolonged
separations of family members, confining the majodf women with their children to
economically unsustainable rural areas or limitpdprly paid urban-based work, and
punishing infractions of influx control laws witkdéportations’, fines or imprisonment.

Against this background of the urgent need fordfamation, a coalition of women’s
organizations fought successfully in 1993 to plawe the agenda of the Multi-Party
Negotiating Process the need to include in thet daafstitution the principle of non-sexism, a
strong equality clause which would prohibit gendiscrimination and the inclusion of
customary law and traditional authority within theabit of the Bill of Rights in the Interim
Constitution. They pushed hard also for the indasiof “socioeconomic rights and
reproductive rights [and to establish] a constituél basis for affirmative action and for a
widened notion of social citizenship®®

The resulting final Constitution, which was signatb law by President Nelson Mandela
on 10 December 1996, provided in section 9(3) that:

“the state may not unfairly discriminate directly mdirectly against anyone on one or
more grounds, including race, gender, sex, pregpamcarital status, ethnic or social
origin, colour, sexual orientation, age, disabilityeligion, conscience, belief, culture,
language and birth ***

179 See list of key international human rights trezignmitments made by South Africa in Table 1, p. 6.

180 Andrews P (2001), p.326; see also Bronstein V @200

181 Andrews P (2001), p.327; Zaal FN (1995) pp. 3488iapo T (1995), pp.159-161.

182 National Council of Provinces Debates (1 Noveni98), cited in Bronstein V (2000), p.564.

183 Hassim S (2006), pp.151-161; Albertyn C (2007),8883, 90-91; Meer S (1998), pp. 142-157.

8 The Constitution protected equality on the grouofigender, while at the same time guaranteeingities of freedom of
religion and the practice of culture. The lattesuis was a very sensitive matter in view of therdesve impact of colonial and
apartheid rule on indigenous cultures and instihgti(Chanock M (1991)). The potential for conflietween these rights was
resolved by creating a hierarchy of rights (André&v001), p.338; Mbatha L, Moosa N, Bonthuys BED@0p. 165; Nhlapo T
(1995), p.159.), with section 30 accordingly affing that everyone has “the right to use the langumgl to participate in the
cultural life of their choice, but no one exercgsithese rights may do so in a manner inconsistéhtamy provision of the Bill
of Rights”. This provision was strengthened by tegquirement under section 39 that “When interpgetiny legislation, and
when developing the common law or customary lawergeourt, tribunal or forum must promote the s$pjurport and objects
of the Bill of Rights”. In addition Section 211 (8quires that “the courts must apply customaryudven that law is applicable,
subject to the Constitution and any legislatiort #peecifically deals with customary law”.
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The justiciable Bill of Rights entrenched a numbgeother rights of importance to women.
Section 12 (1) (c) guarantees the security anddneeof the person which includes “the
right...to be free from all forms of violence fronther public or private sources”. Section 12
also protected everyone’s “right to bodily and gsylogical integrity”, including the right to
“make decisions concerning reproduction” and tiyatrio “security in and control over their
body”.

The Bill of Rights permitted special measures tonpote the achievement of equality for
“persons or categories of persons, disadvantagednisir discrimination” under Section
9(2)*° The fact that the Constitution also included soaia economic rights, as part of the
legally enforceable Bill of Rights, held potentjallar-reaching consequences for women.
These provisions, relating to housing, health daad, water, social security and land rights,
had the potential to provide “a basis for advaneqgality and social justice for womeH®,

Following the adoption of the new constitution tBeuth African parliament passed a
number of laws as steps towards implementing thest@ational provisions entrenching
gender equality, protecting women’s sexual andadyuetive rights and their right not to be
subjected to violence. These laws include: the €&hoh Termination of Pregnancy Act (92
of 1996)™*" the Employment Equity Act (55 of 1998), the Mait@ace Act (99 of 1998), the
Domestic Violence Act (116 of 1998), Recognition @fistomary Marriages Act (120 of
1998), the Promotion of Equality and PreventiorJoffair Discrimination Act (4 of 2000)
and the National Health Act (61 of 2003) which ird#s, under Section 2(c)(i) as an objective,
“protecting, promoting and fulfilling the rights aof.the people of South Africa to the
progressive realisation of the constitutional rightaccess to health care services, including
reproductive health care.”

The preamble to the Promotion of Equality law higiled the need to eradicate “social
and economic inequalities, especially those thatsgstemic in nature, which were generated
in [South Africa’s] history by colonialism, aparideand patriarchy”. Section 8 of the Act
prohibits “unfair discrimination on the ground oérgler”, including through gender-based
violence; the system of preventing women from iithrgr family property; any practice,
including traditional, customary or religious priaet which impairs the dignity of women and
undermines equality between women and men; angyali conduct that unfairly limits
access of women to land rights, finance and otsvurces, and to social services or benefits
such as health, education and social security; systemic inequality of access to
opportunities by women as a result of the sexudisidin of labour'®® This Act and a
subsequent amendment established the authoribeafdurts to function as “equality courts”
to hearprima faciecases of alleged unfair discrimination or otherdations under the Act

185 The Convention on the Elimination of all Forms Riscrimination against Women (Women’s Conventiomvides that
“Adoption by States of temporary special measui@ed at accelerating de facto equality between amehwomen shall not be
considered discriminatory...”. South Africa ratifiglis Convention in 1995 and the Optional Protoawmlthe Women's
Convention in 2005. It also ratified (in 2004) fAotocol to the African Charter on the Rights oftém in Africa.

18 Hassim S (2006), p.158. See also Liebenberg $§18p.82-83.

87 This Act was amended in 2004 but the Constituti@wurt ruled the resulting Act invalid. A new billas prepared and the
Choice on Termination of Pregnancy Amendment BIP[L-2007] was finally passed by Parliament in ecg&d session held in
January 2008.

18 promotion of Equality and Prevention of Unfair @isination Act (4 of 2000), Section 8 (a), (c)),(&), (9), ().
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brought by complainant§? However although far reaching in its implications fvomen’s
rights, it appears that few cases under the Act heen brought forward to the courts.

The government's international legal obligation gammote gender equality also took
institutional form. The resulting “national gendenachinery” included the statutory
Commission on Gender Equality, the parliamentaryntJdionitoring Committee on
Improvement of Quality of Life and Status of Womdéime Office on the Status of Women
located within the Office of the President, andfder focal points” within national and
provincial government departments.

Low social status and vulnerability to HIV infectio n and its consequences

Despite the transformation of the legal and ingtihal framework of gender relations, the
lives of most of the women whom Al interviewed iaral areas of KwaZulu Natal and

Mpumalanga provinces illustrated the manner in Wwiwomen'’s inferior social status, as well
as economic marginalisation, “are inextricably mn@ven with the oppression women

experience in the home and in many cultural...costéXtAs observed by a parliamentary
ad hoc committee in a report in 2007 on the effec@ss of the Commission for Gender
Equality and other statutory bodies, “South Afrreanains a society with strong patriarchal
tendencies in which women are expected to fulféiior, gender-based role§™®

The women interviewed were living in a variety dtea difficult circumstances. Three of
them had been abandoned by their partners becdubeio own HIV-infected status and
nearly a third of the women had experienced théhdafaa previous or their only partner from
AIDS-related illness. The overwhelming majority tbe women, just over three-quarters of
them, were living with their relatives and/or thewn children and grandchildren. Very few
of them received any maintenance from the fathietisair children:>* While only three of the
women were living in polygynous marriages and hbokis, several other women reported
that their husbands, who were migrant workers,takein second wives with whom they lived
when they were working away from home, a situatidmnich reflected a long entrenched
pattern of migrant labour and disrupted family lifiethese rural former ‘homeland’ areds.

In addition nearly a quarter of the women had egpeed being “chased away” by their
husbands or having felt forced to leave their homksn their husbands took a second wife
or had been abandoned for similar reasons. Théyded KE, who had become very ill and
tested positive in 2007. She had separated fronhirgvzand because he had taken a second
wife and moved her into their housefelt | had to leave,” she said? Only one-fifth of the

18 see Promotion of Equality and Prevention of Unsigcrimination Amendment Act (52 of 2002).

19 Albertyn C (2007), pp.112-118.

1 Hassim S (2006), pp. 210-245.

92| jebenberg S (1995), p.87. See also Zondi N (2087)20-28 and Hunter M (2005), pp.152-156 coringrikwaZulu Natal,
and Sideris, T (2005), pp.124-135 concerning Mpamga. Interview with TLAC, Johannesburg, 27 Octad@d6; interview
with WISER, University of the Witwatersrand, Johasburg, 31 October 2006.

%3 The Asmal Committee (2007), p.147.

19 See below chapter 5 on the difficulties women facaccessing the maintenance system.

%5 und F (2007), pp. 2-3; Hunter M (2005), pp.14B15

% Interviewed on 5 May 2007 with the assistancenofgerpreter.
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women reported that they were currently sharing thees and homes with partners whom
they described as supportive and providing familgome. Two amongst this group had
experienced violence from previous partners.

The National Strategic Plan on HIV/AIDS for 20072011 (NSP) recognised that gender
inequalities, patriarchal and other negative atggitowards women “impact significantly on
the choices that women can make in their lives” artdease the risk of their exposure to
HIV.*¥" These dynamics were evident in a number of the evsnstories, including that of
50-year-old ES from Mpumalanga. She told Al thaaassult of her husband taking a second
wife, and the ensuing family conflict, she was &atdo leave her marital hom&.She had
been with her husband since she was 18 years didang the following 20 years she had
raised their five children and supported the fanjyselling things and brewing beer. Her
husband, who was a local traditional leader, hashdopaid work in recent years but, instead
of maintaining his existing family, he used his wago provide for a new relationship and
marriage, she saidThere was no peace, he did not maintain us...Hewhoat my clothes
[and] there was conflict between my children and thatihér,” ES told Al. She also blamed
her husband for her illness. In 2005, after thesmts, ES had tested HIV-positive. She was
now living with her four young grandchildren.

The consequences of low social status in restgathmices for women and placing them
at risk of HIV infection was evident also in thestienony of SN, a 22-year-old woman from
KwaZulu Natal. She told Al that her greatest wishswhat her in-law family would stop
putting pressure on her husband to take his widosig@r-in-law as his second wife. Her
husband’s brother had died apparently as a consequef AlDS-related illness. He was
survived by his wife, who was unwell with TB, arfitde young children, the youngest of
whom also had TB. The widow was refusing to undertan HIV test and SN described her
in-law family as typical of the local community mot wanting to talk about the situation. Her
husband, who worked in Gauteng, had come underush fiamily pressure on his last home
visit to be with his widowed sister-in-law that tdecided not to return home again. SN, who
had had to leave school prematurely because aigcand other family responsibilities, had
no financial resources and did not have the peramnssf her husband’s family to visit him at
his work place. She felt out of favour with her matin-law as well, because she had no
children, whereas her sister-in-law had three childSN became distressed when describing
this family conflict and her sense of powerlessrass being disregarded within the family.
“If the situation did not change, the virus is migdest fear, of getting it...because two of us
want the same man and therefore | will end up bkithed by the virus.**®

The NSP recognized the need to improve accesgdomation and to legal remedies for
the poor and the marginalised and to “identify egrdove... cultural barriers to effective HIV
prevention, treatment and suppd®.The legal reforms leading to the 1998 Recognitibn
Customary Marriages Act ought to have led to sofmth@ changes called for in the NSP.

T NSP (2007), pp.31-33.

% Interviewed on 4 May 2007 with the assistancenofgerpreter.

199 Interviewed on 7 May 2007 with the assistance rofraerpreter. See Zondi N (2007) on the presswasen can feel in
polygynous households and related risks to expdsuriV.

20 NSP (2007), pp.15, 32-33, 49.

Amnesty International March 2008 Al Index: AFR 53/001/2008



South Africa - “l am at the lowest end of all” 49

The Act provided for women’s full legal status arapacity on the basis of equality with their
spouse, with right of access to the courts to attatrimonial property arrangements or in
regard to divorcd®* Human rights lawyers commenting on the impacthi$ tegislation
warned that “there is a real risk that the [prategtprovisions will remain a paper solution...
[as they] affect a sector of ...society that hasl¢last access to courts and the least expertise
in dealing with them®?Indeed, the circumstances described in the staliese suggest that
the provisions of the Act have not protected womaarticularly the husband’s first wife,
from being disadvantaged or abused and being platedsk of HIV infection. As
documented by other researchers, the women felepess, trapped in situations of domestic
conflict and without access to social or legal rdies’®?

~—

Ar"\i/ictim-friendly’ facili attached to a olicetaiion and run by the support organization, GRtE?,sfurvivor of
gender-based violence. © Al 2007

21 gection 6 provides that “a wife in a customary niage has, on the basis of equality with her hughamd subject to the
matrimonial property system governing the marrigfig, status and capacity, including the capacdyatquire assets and to
dispose of them, to enter into contracts and tgalié, in addition to any rights and powers tha sfight have at customary
law”. The Act laid down procedures in Sectionsnd 8 allowing the spouses jointly to apply to cdortchanges to be made in
the matrimonial property arrangements, and reqyifim all persons with a sufficient interest in thatter, in particular the male
applicant’s existing spouse(s) and future spousebé joined in the proceedings. TLAC (nd) “Recogrgz Customary
Marriages” (pamphlet) (Johannesburg); Mbatha L, &obl and Bonthuys E (2007), pp. 161, 190-191. &lterl authors note
also that the Constitutional Court, in separategsl, has declared to be unfairly discriminatord &m violation of the right to
dignity the customary rules of succession as afleated in several statutory laws which excludenen and female children
from acting as heirs to family propertBi{e and Others v The Magistrate Khayelitstral Others Case CCT 49/03)Shibi v
Sithole and Other§Case CCT 69/03) anBAHRC and the Women’s Legal Centre Trust v Presiofethe Republic of South
Africa and Anothe(CCT 50/03)).

202 Bronstein V (2000), p.562; Bonthuys E and Domikg¢2007), pp.78-79; Mamashela M (2004), pp. 616:641

203 Interview with WISER, Johannesburg, 31 October&@h conflict within polygynous households affettsy AIDS-related
illness in rural Limpopo; Zondi N (2007), pp. 21-2dncerning conflict within polygynous householdsl @ompetition between
co-wives in Kwazulu-Natal. Mbatha L, Moosa N andnBhuys E (2007) refer tostudy done by the Centre for Applied Legal
Studies, University of the Witwatersrand, whichewbthat “[ijnterviews with wives in polygynous miages indicate that they
did not wish their children to be party to polygyay it forced women into endless strife over a @agh his resources. Younger
wives claimed they were ill-treated and abusedheyrtsenior co-wives, and were expected to disehdmmestic chores, while
older wives condemned their young co-wives for appating their husbands and for being more intetesin the financial
benefits of the marriage than in the husbands.oBevives wanted the law to oblige their husbandséat all wives equally and
they wanted their consent to be necessary for gulesé marriages by their husban@sp.178-179, 181).
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Another aspect of the women’s low social status thas limited educational background.
Amongst eleven of the interviewees who providearmiation to Al on the extent of their
access to education, only one had managed to ctamipée high school qualifications, 37-
year-old ST, who was a mother of a four-year-old ghd had been living with HIV for
several year&'She had been raising her child on her own sincedétah of her husband
from AIDS-related iliness. Despite these burdehs,tsld Al that she felt optimistic and well,
after starting an ARV treatment programme more thamar ago, and was actively seeking
paid employment as a matriculated school leavee.&iu started an informal support group
for others living with HIV and AIDS and was lookirfgr other ways in which to help her
community. However the other women were struggiinth the consequences of disrupted
education. Seven had completed various years bfdagool, but had had to leave for reasons
including the consequences of sexual violence amassment at school, or financial or social
and family pressures. One interviewee who had begimaned as a young chifonly went to
grade two”in primary school. Like a number of other membdrthis group of interviewees,
22-year-old SN expressed a wish to complete hevddicty. She had stopped at the end of
standard 5, she said, because she was expectaatkonnthe fields. Her day was also taken
up with child care duties, work in the fields, lying water back to the household in
containers, and caring for people sick with tubkrsis and AIDS-related illnessés.

Their limited access to education, due to gendsetanequalities, the impact of sexual
violence, or, for older women, the discriminatopaetheid-era education policies, contributed
to their sense of frustration at their lack of austimy and economic opportunities in their lives.
As 35-year-old TH, who had not been able to firsshool and could onl{write a little” ,
said, “l want to have more skills, to do more, to do ‘llsvork’, to have an income and
develop as a person. But | have no money for ahief 2%

The women’s stories and the negative consequeridegio low social status and lack of
agency indicate the need for increased efforts dyexnment to protect women'’s right to
equality, particularly due to its impact on the gympent of other rights.The government'’s
legal obligations stemming from the Constitutiom amternational human rights law, and the
commitments it has made to promote the aims ofNB&, require it to take all necessary
measures to ensure that women living in polygynmoagriages have access to information on
their rights and to an effective remedy where thigints have been violated. The Protocol to
the African Charter on the Rights of Women in Adriobliges States Parties to ensure “that
women and men enjoy equal rights and are regarsledjaal partners in marriage” and that
furthermore, “the rights of women in marriage aadily, including in polygamous marital
relationships, are promoted and protecf@alh addition, the UN Committee on Economic,
Social and Cultural Rights (CESCR) has observed tiiia obligation of a State Party to
ensure the exercise of the right to health withdigtrimination includes the obligation to

2% Interviewed on 4 May with the assistance of aarjeter.

25 Interviewed on 7 May 2007 with the assistancendihgerpreter.

206 Interviewed on 7 May 2007 with the assistancenofgerpreter.

207 Article 6. (This human rights instrument has been utilised fully in litigation or advocacy wioaccording to Delphine
Serumaga of POWA writing in Pambazuka NewslettdriNBvember 2007.) Two UN treaty bodies have reteto the practice
of polygyny as “inadmissible discrimination agaimedmen” (UN Human Rights Committee, General Commignt28, at
para.24; CEDAW, General Recommendation 21, at péra.
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shield “women from the impact of harmful traditidraultural practices and norms which
deny them their full reproductive right&*

Access to education has been shown to be assowidtethe ability of women and girls
to protect themselves against HIV infectiiand “essential for sustained and effective
participation in political and economic decision kimg.” **° A recent published study
focussed on young people in rural South Africa &smd that “attendance at school may be
associated with lower vulnerability to HIV?*! The Special Rapporteur on the right to
education referred to education “as the pass keyntocking other human right$*? As
described further below the women Al interviewetiose education had been disrupted, also
had limited access to secure livelihood, with direffects on their ability to have access to
information, prevention, treatment and care intietato HIV and AIDS**® South Africa,
which has obligations to progressively realize tight to education and protect the right to
gender equality in and through educatibhhas made substantial progress since 1994 in
addressing the legacies of the grossly unequalaliadefined education system the
government inherited® This progress has included a gradual improvemenadcess to
education for girls overaff® although concern has been expressed that thisagaitd be
eroded by the disproportionate impact of the HINtemic on young womeft! In addition
the reports of the South African Human Rights Cossmoin and the UN Special Rapporteur
have drawn attention to the impact of poverty &mmier to access to educatidfhiBoth the
Protocol to the African Charter on the Rights of Mém in Africa and the Women’s

208 CESCR, General Comment 14, at paras&inoted by Cook R J, Kelly L M (2006), p.35.

299 UNICEF (2004).

20| jebenberg S (1995), p.87.

21 Hargreaves JR et al (2008), who suggested thmasociation may be “through an impact on the aigecharacteristics of
the sexual network of students compared with tldse leave school early”. They also found that amgmgng women, “fewer
students reported having partners more than tteaesyolder than themselves”. Girls with partneasarthan three years older
than themselves are at greater risk of violence @n#ilV infection, with the man more likely to havaultiple partners
(information provided to Al by a researcher witle thtepping Stones project in the Eastern Cape cadér 2006).

22 Tomasevski K (2006)ilson, D (2003), p.17.

23 gee Section 5 on the role of poverty and unempdoygras barriers to the realization of the righhealth for rural women
living with HIV and AIDS.

24 1n terms of Article 29(1) of the South African Gatitution which guarantees that: “[e]veryone hasright

a. to a basic education, including adult basic atioe; and

b. to further education, which the state, througgisonable measures, must make progressively deadlatl accessible”. As a
State Party, South Africa also has obligations urtéicle 17(1) of the African Charter, Articles @&hd 10 of the Women'’s
Convention, and Article 12(2) of the Protocol t@ tAfrican Charter on the Rights of Women in Afridaticle 13(1) of the
ICESCR, to which South Africa is a signatory, obfgStates Parties to respect, protect and fuldil“tight to everyone to
education”. As a signatory to the Covenant, Sodtita should not act contrary to the object andopse of the treaty.

25 gee STATSSA Community Survey (2007), pp.23-29ifidications of increasing access to primary, seaonadnd higher
education between 1996 and 2007, with however pusly disadvantaged groups still far behind in eespf higher education
enrolments.

216 STATSSA Community Survey (2007) does show a ctersily higher enrolment of males compared with flemaged five
to 24 years attending education institutions in1280d 2007, but the gap is small, between oner&z ther cent, depending on
the province and the year (p.24, Table 4.1). Cadadad Posel D (2005) show from 2003 data thaigte between “African
women” and “all women” in average years of educatims gradually narrowing, with African women adgito 24 having
completed 10 years of education on average, compdtk less than six years for women aged 45 tgests (p.23); Moletsane,
R. (2007), p.156.

27 Moletsane R (2005), pp.80-88; Leoschut L, Burtoi2B06), pp. 6, 37-38, 43, 60-62, 67-73; Frank G0@), pp.25-51;
Chisholm L, September J (2005).

218 see the comments on the poverty barrier in Sofiica Human Rights Commission (2006), pp. 8, 1986 Tomasevski K
(2006), pp. 58 — 61; Tomasevski K (2001).
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Convention oblige States Parties to pay particat@ntion to the circumstances of women in
rural areas and to women whose education has hemiped when fulfilling their obligations
to eliminate discrimination and promote educatiod &aining” All necessary steps should
be taken to protect women’s and girls’ right to eation by implementing violence
prevention programmes in schools, mitigating treugitive effects of illness and /or caring
responsibilities of women and girls living with affected by HIV and AIDS, and increasing
the availability of training programmes for oldeomen whose education has been disrupted.

Denial of women’s sexual and reproductive rights

“Everyone has the right to bodily and psychologirdegrity.” (The Constitution of the Republic
of South Africa, Section 12(2)

“He did not allow it[use of condoms].did try. At the clinic | got them and took theontre, but he
said no. We quarrelled. He did hit me. He overp@same. ...l told the clinic that my husband beat
me...The clinic did not tell me what to do....He wasiig me to sleep with him...He was raping
me and infecting me(JA, a 48-year-old woman living with HIV in rurblpumalangay®

The South African and other governments partiaqgatin the Beijing Declaration and
Platform for Action recognized and reaffirmed tha “human rights of women include their
right to have control over and decide freely andpomsibly on matters related to their
sexuality and reproductive health, free of coercaiscrimination and violencé“'However
Al's delegates found that the sexual and reprodeatights of many of the women whom
they interviewed were not being protected andlfetfi placing them at risk of HIV infection
or re-infection. The women’s low social status, pownded by economic inequalities, and
fear of violence had direct consequences for #igility to discuss with their partners the use
of male condoms. Condoms are widely accepted affaative method for preventing HIV
infection and most STIs when used consistently@mcectly?*?According to the NSP, some
350 million condoms annually were being distribubeduding via the public health sector,
social marketing programmes and commercial salesveder the NSP acknowledges that
“[plower and control disparities in relationshipseate a context for men to have multiple

concurrent partners and fuel their reluctance eammdoms®?

29 Article 12(2) and Article 14(2)(d) respectivelyirsth A (2005), p.253 recommends more attention support for Adult
Basic Education and Training (ABET) as a strategyy improving “sustainable livelihoods” within thesécond economy”.
STATSSA Community Survey (2007) shows that in 2002% of the population below 25 years were attem@in ABET
program and for 2007 the figure was 0% (p.26, Td®. No information is provided on attendanceirfes for people over 24
years.

20 |Interviewed on 5 May 2007 with assistance of aerpeter.

221 Bejjing Declaration and Platform for Action (199Section C. Women and Health. Paragraph 96.

222 gshapiro K and Ray S (2007), who refer to reseahziwing that male latex condoms are 80-95% effedtivoreventing HIV
and most STls, as well as reducing transmissiorhwhan papillomavirus and therefore of cervical eapavhen used
consistently and correctly (pp.75-76). See also UD& WHO, UNFPA (2004and NSP (2007), p.41

2Z3NSP (2007), p.32. It notes that “male condom sgibdity, judged according to the quantity of conts procured and
distributed, has significantly improved during thSP 2000-2005. Condoms are being distributed isarghy via non-
traditional outlets, but the number of condoms feahdut at these venues remains low compared talbdéstribution” (p.46).
Shisana et al (2005) referred to “the successfpldmentation of condom use as an HIV preventicsteyy”, with public sector
clinics and hospitals and pharmacies being the mgsbrtant sources...[and] that “perceived ease oés&[had] also improved
in rural formal and rural informal locality types.. (p.71).
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TZ, a 50-year-old woman living with HIV, commentedAl that people in her village say
that ‘those who get HIV/AIDS are prostitutedand that]if you use condoms you are a
prostitute.” She was explaining why she had not disclosed tagussto her childreff* She
had also heard worrying stories in her support gron particular of one woman whose
husband would not use a condom and that he wowdd ler when she said she would not
sleep with him as a consequence of this refusl, &43-year-old mother of five children,
said she hears people say in her community“ffoat have HIV because you are a prostitute”
This kind of talk *hurts me, because | think | got it from my husbaidShe did not know
about condoms, she said, when she was living vétthbisband.

Al was told by NO, a young woman living with HIV he was also involved in prevention
counselling at her local clinic and participatedairsupport group, thdtvomen are afraid.
They will allow[their husbandsfo sleep with them without condofbhscausethey are afraid
that their husbands won’t maintain them or stayhwtthem.??® Thirty-seven-year-old SB,
whose husband had died in 2006 as a result of AH)&ed illness, told Al that she believed
her “sickness” came from him, and that his firstewhad died ten years earlier from this
illness. He had tested only shortly before his aleath. During their marriage, SB said, he
would not agree to them using condoms whenevertribe to raise the issué’ ZT, the
mother of three young children, told Al that whdre dried to ask the father of her two
youngest children to use condoms, he would noteatpethis and “overpowered” her. He
would also accuse her of “running around” when las wot staying with her. He shouted
similar accusations at her, including accusing dfebeing a prostitute, when she told him
during her pregnancy with her second child thattsgetested positivé®

EZ, who was 39 years old and living with her thobddren and two grandchildren and
used to work on orange farms before she becamd,ttmid Al that her husband had taken a
second wife and was staying with her elsewhere putdalanga. When they were living
together she had not been able to get him to usdooes. He was strict. It was not easy to
talk to him. ‘Culture, culture’ he would say. H&dd to have many affaifsind] admitted
this”.?? SE had had similar problems in talking to her husbavho was a truck driver and
on the road most of the time. On his days off heldi@isit her but he refused to use condoms
when she asked him. After he abandoned his fariéylsecame sick and at the local clinic
she tested for HIV and found she was infected. &idenot have any knowledge of her
husband’s health since he left the famify.

Among the women interviewed who provided informatan this issue, two-fifths of them
said that they had never used condoms nor discussed them with their husband/partner.
Nearly a third told Al that they had difficulties raising the issue of condom use with their
partners or that the men would not allow their aisstopped using them because they did not

224 |Interviewed on 4 May 2007 with the assistancenofgerpreter.
225 Interviewed on 4 May 2007 with the assistancendihgerpreter.
226 Interviewed on 5 May 2007 with the assistancenofgerpreter.
227 Interviewed on 4 May 2007 with the assistancenofgerpreter.
228 Interviewed on 4 May 2007 with the assistancendihéerpreter.
229 Interviewed on 5 May 2007 with the assistancenofgerpreter.
20 Interviewed on 7 May 2007 with the assistancenofgerpreter.
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like them. Three women described being “overpowkered beaten, and forced to have sex
with their husbands who actively refused to usedoams. A different but also worrying
perspective was provided by IM, a 49-year-old wonmzging with HIV, who told Al that she
had heard about them, btibecause | am married, | didn’t worry about condgrbgcause |
was staying with my husbaid>' A migrant worker, he visited their home at the ehévery
month. When she told her husband about the restiber HIV test, he appeared to accept
responsibility, she saidbecause he was staying with another wonpahere he worked, so]
he did think it was because of hirtifat she had tested positive. After discussingsituation
together, she accompanied her husband when hel testéllV and found out that he was
also infected.

A fifth of the women who discussed this issue, @ear, did report having supportive
partners who agreed to use condoms. Thirty-two-gehANO said that she had used them
before she was tested for HIV. She had in fact kmatout them from her school days, when
a health worker came to her school to explain albsintg them to prevent transmission of
STIs. In her own preventive education work at leeal clinic and in schools, she talks about
HIV and AIDS, STls and the use of condoms and &nagbout her own status. Although, she
said, she advises young people to delay sexualitgctshe felt that they would not, but at
least she hoped they would use condoms. Some wf weaild come to her for private advice
and access to condofié.

The NSP for 2007-2011 concluded from the assessaofi¢he impact of the previous NSP
that “behaviour [had] not changed proportionatelyetvels of awareness [of HIV and AIDS]
and availability of prevention methods such as comsl. Accordingly, it would be necessary
to review “the approach and content of the AbstBm Faithful, Condomise (ABC) strategy”
and place “greater emphasis on strategies thatlesigned to influence behaviodf® This
recognition is not, however, linked in explicitlyittv other NSP recommendations intended to
improve HIV prevention, such as promoting the etiocaof both men and women “on
human rights in general and women'’s rights in paldir’, addressing the needs of women in
abusive relationships, and addressing the unaduéptaf coercive sex, gender stereotypes,
the stigmatization of rape survivors and other ®ohgender-based violenté.

As the stories above illustrate, some women alleegperiencing great difficulty in being
able to achieve their constitutional right to “bgdand psychological integrity” and human
dignity. Their sexual and reproductive rights warg being respected primarily because of
the inequality of power in gender relations andialoexpectations affecting their intimate
lives?*® The resulting denial of autonomy and sense of pessness were compounded by
the women’s precarious economic circumstancest; theden of child care responsibilities
and the lack of alternative, safe and adequateimgpus circumstances where they lack the

231 Interviewed on 7 May 2007 with the assistancendihgerpreter

22 Interviewed on 5 May 2007 with the assistancerofrgerpreter. Campbell C (2003) describes theedd from interviews
conducted in Summertown of the effect of peer pressn young people to engage in sex and for thieigiced attitudes shown
towards young women who carry condoms and askémntto be used. (pp.121-131).

233 NSP (2007), p.51.

234 NSP (2007), pp.10,15, 62.

2% gee also comments and findings of Fox AM et aD{20p.589; UNAIDS (2004); Vetten L, Bhana K (200&hd Meyer-
Weitz A et al (1998). Similar findings are reporiach Zambian-based study published by Human Righggch (2007), p.19.
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support they need, men’s threatened or actual tiséolence was another critical factor
causing the women to give in to the pressure frbairtpartners for unprotected sex and
thereby placing themselves at risk of HIV transimis®r re-infection.

There is need for strong
political leadership to
ensure that women’s
sexual and reproductive
Protect your Family and your loved rights  are re.SpeCted’
ones from the risk of HIV/AIDS protgcted and fulfilled, as
o, B required under  the
‘g -2 Constitution and human

g FUARDE 10 4155 1711 SENERSTION

prISE

AIDS HELPLINE & cgao- a1z - 32z | rights treaties to which
(= South Africa is Party. The
Minister of Health, in a
statement issued in
October 2007, stressed
that “[clondoms are a
crucial element of the
Department of Health's
programme to prevent
A billboard giving the ‘ABC’ message in rural KwaZNatal and STIs, including HIV, and
promoting the use of condoms as an HIV prevemtiethod. © Al 2007 unwanted pregnancies
[and] through the
Khomanani Campaign, ... will be making efforts to éragise the messages that correct and
consistent use of condoms is important in preventin. HIV.” 2%

HEUL TOYOLR
pUEEUE TO VLT
T

In view of the experiences of the women whom Akintewed and the findings of other
research, advocacy and service-providing NGOs iteicessary and urgent that government
prevention programmes and messages carry a chtamsnt on women'’s legally protected
“right to self protection and to be protected agasexually transmitted infections, including
HIV/AIDS”, as guaranteed under Article 14 of theotcol to the African Charter on the
Rights of Women in Africa and Sections 12(2) an@12®f the Constitution. The Beijing
Declaration and Platform of Action also affirmea thbligation to respect, protect and fulfil
women’s sexual and reproductive health rights asrgil for women'’s ability to achieve the
highest attainable standard of physical and méwtalth?’

On the grounds of non-discrimination and equaligfobe the law, these obligations to
respect, protect and fulfii women’s sexual and edpctive health rights are applicable

26 Dr Manto Tshabalala-Msimang, ‘Condom distributimogramme’, 22 October 2007. Available at
http://www.doh.gov.za/docs/pr/2007/pr1022.html

%7 Beijing Declaration and Platform for Action (1995ection C. Women and Health. paragraphs 89%a B&e Gruskin S et
al (2007)for discussion of health systems best practiceiwd@thuman rights framework.
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irrespective of the person’s HIV statt’ The UN Committee on the Elimination of All
Forms of Discrimination against Women (CEDAW) haged that the “obligation to protect
rights relating to women’s health requires Statedigs, their agents and officials to take
action to prevent and impose sanctions for viofetiof rights by private persons and
organizations ®° Accordingly members of the government and leadiotjticians should
clearly articulate this aspect of women’s rightsl amondemn abuses, including violence,
against women who attempt to assert their sexudl @productive health rights. The
government should ensure that all women have adecess effective remedy, including
through the criminal justice system, in responssutth abuses.

The 1994 Cairo Program of Action emphasised thaaldy, education and empowerment
of women are central to women’s ability to enjoywsa and reproductive health righf§.
South African researchers have found a direct @ifom between a woman’s ability to
discuss condom use with her male partner and empusve?** There have also been
encouraging results from the use of the “gendersfamative HIV prevention programme”,
Stepping Stones, in rural Eastern Cape Province @Valuation of the impact of this
intervention indicated that it helped increase mewillingness to accept condom use,
improve their communication skills in relationshigisd accept that violence against women
was wrong. There was an associated reduction ia &fibng women participarff§ As part
of the implementation of the new NSP, information oomen’s sexual and reproductive
health rights should be included in government-suigg public education programmes,
including at the community level, to inform womeboat their rights, help increase men’s
willingness to accept condom use, and in trainimgmmmes for health care providers, VCT
counsellors, social workers and others involvesirvice delivery.

Gender-based discrimination & access to treatmentf  or women living with HIV

“States Parties shall take all appropriate measutesliminate discrimination against women in
the field of health care in order to ensure, onasib of equality of men and women, access to
health care services..("Women’s Convention, Article 12(1))

28 Gruskin S et al (2007), p.5; International Guidedi on HIV/AIDS and Human Rights (2006), pp.83-&ke Gruskin S et al
(2007), pp-6, 17; Segurado A C, Paiva V (2007),345; Shapiro K, Ray S (2007), pp. 79-85; Pokeyject (2006), ICW
(2006), section 5, for concerns regarding stigmé discrimination experienced by people living wiV from health care
providers, and raised with Al in a meeting with ICRUrban, May 2007. See also NMF and MSF (20088,dor the testimony
of one young HIV-infected woman who was pressuecedridergo sterilisation and the Cape Town-basety/ sty Cooper D et al
(2007) for the impact on HIV positive individual€productive choices.

239 CEDAW, General Recommendation 24: Women and heatithara.15.

240 programme of Action of the International Conferena Population and Development, Principle 4 anap®r 4, in Report of
the International Conference on Population and Deweent (Cairo, 5-13 September 1994), UN Doc.A/CANE/13 (18
October 1994). Copelon R (1995).

241 Jewkes RK et al (2003). Al interview with PWN, aohesburg, 29 October 2006; Al interview with POWAhannesburg,
30 October 2006.

242 gikweyiyaY et al (2007a), p.50; Jewkes R et aD@0 Stepping Stones is a Ugandan-developed liftissitnd community
intervention program, Information provided to Al rthg meetings with Stepping Stones researchersydsity of the
Witwatersrand, 28 October 2006 and Medical Rese@mimcil, 14 May 2007. See also Barker G et al 2@ the evaluation
of the impact of 58 similar programs globally. O toriginal Stepping Stones program developed frarilda see Welbourn A
(1995). PACSA (2007) provides an example of a fhdked awareness raising program on women'’s sexuateproductive
rights in the context of the HIV epidemic.
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TH’s story®*
“TH”, a 35-year-old mother of four children livingith her husband’s family in a rural homestead
and without access to any independent economiaress, told Al of her distress at the domestic
conflict which had developed during the illness @hdn death of her husband’s second wife. TH's
husband worked away in Gauteng and she took obutaen of caring for his second wife during her
long illness. She was the only one regularly vigither, TH said, as the sick woman was hiding |her
condition from most people and had shared withaadthers but not her husband that she had HIV.
TH eventually approached a support centre in anatrea for assistance and training in caring|for
people ill with AIDS, as well as receiving some nselling for herself. During one of these visits|to
the centre, the second wife died. Now her husbarg family and others in the community were
blaming her for abandoning the sick woman and be#sgonsible for her death. She was accused of
having “no shame” and it was implied that her “rimgnaround” had brought the virus into the family.
During the second wife’s illness, TH had tried &ise with her husband the issue of protection ffom
HIV transmission. But he would say to her, “younthiyou are very clever” and would be angry with
her.
After TH herself tested positive she disclosed HBY status to her husband, who was angry and
abusive towards her for having gone for an HIV testhout his permission. He took away the
medication (immune boosters) she had been givemshe tested positive, commenting “I am the one
who goes to the chemist, not you.” He told T, “Yi@alk so much, with your big mouth, with thjs
sickness of yours; you must live with it.”

South Africa has obligations under internationaimhan rights law and its Constitution to
protect and promote women’s right to the highesaimdble standard of health without
discrimination’* The Constitution prohibits discrimination on thegnds of gender or sex,
and protects the “full and equal enjoyment of ghts and freedoms”, includirttpe right to
have access to health care servi€eSection 27(2) also obliges the state to “takearalsle
legislative and other measures, within its avadat#sources, to achieve the progressive
realisation” of this right. As an important stepverds fulfilling this obligation, the National
Health Act (61 of 2003), which was intended to pdeva constitutionally compliant
framework for a structured uniform health systems,has one of its objectives, “protecting,
respecting, promoting and fulfilling the rights ofulnerable groups such as woméff.
Al's research provides some evidence, however,dbatler-based discrimination, including
in the social sphere, and violence against womdnctwis itself a form of gender-based
discrimination, are undermining rural women’s apilio have access to information, health
care and treatment. HIV-related stigma is alsongctis a barrier to their access to health
services and their ability to adhere to treatm&he International Guidelines on HIV/AIDS
and Human Rights has drawn the attention of goventsn to the need to
addres$[s]ystematic discrimination based on gendehich]...impairs women'’s ability to

243 |Interviewed on 7 May 2007 with the assistancenofgerpreter.

244 The African Charter, Article 16; Protocol to thdridan Charter on the Rights of Women in Africatidles 2 and 14; the
Women'’s Convention, Articles 11.1(f) and 12; th&&CR, to which South Africa is a signatory and ebgrshould refrain from
actions that would defeat the treaty’s object angppse, including under Article 12(1) which recamgs “the right of everyone
to the enjoyment of the highest attainable standaphysical and mental health.”

245 gections 9 and 27(1) (a).

246 Chapter 1, Section 2(c) (iv) of Act No.61 of 2008tional Health Act (which was signed into law2July 2004).
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deal with the consequences of their own infection.secial, economic and personal

terms” 2%’

As TH'’s case highlights, women may face abuse ftiogir partners when attempting to
have access to health services for HIV-relatedrtreat and care. Where the woman’s partner
is in denial about his own HIV status he may redesit going to the clinic, or taking
medication. Al interviewed a number of other wonweimo had also experienced abuse by
their partners when they tried to have accessdtitheervices, or had been actively prevented
by their partner from having access to these sesviand the medication they required.
Sometimes it was the woman'’s fear of the possigetion by her partner or members of the
wider family that had an impact on her health seghiehaviour. The potential for abuse or
the extent of the woman'’s fear of abuse was exatedbby her low social status, the stigma
surrounding the illness and limited access to iedepnt economic resources, as evident in
TH’s story.

Some of the women interviewed by Al described hbeythide the medication in their
homes, as they feared their HIV status may be festda members of the household. Thirty-
two-year-old SP, who lived with her mother, her yEa&r-old daughter and new born
grandchild, told Al that she had not told her mothleout her HIV-infected status. She would
hear her mother say in response to something stheséen on television théshe did not
want to see her daughter with this sickness arghdé did get sick she would not give her
support”. SP, who was not on ARVs but was taking immunestarg, said that sometimes
her mother would ask her why does she take thoés? gl tell her that they are for
headaches... [and] | hide therd®

Women living with HIV and faced with the consequen®f stigma may also be more
likely to stay with an abusive or violent partnRE**°, aged 45, told Al“l discovered | was
HIV-positive in 1997."She told Al about her current partner and fattidren youngest child.
He knows she is living with HIV, but is sometimdsuiaive.

“If I have a fight with[him], then if | decide to leave him, it will not be edsiyme to find
another boyfriend because | will have to start xplain all my status and all. Right now |
have someone who knows what is happening...So ldristay with him. He does not
have a good job, but | can’t leave him becauselithg difficult for me.”

When talking about beatings at the hands of hebdng who had died in 2002 from AIDS-
related illness, she commented that when she didiex local clinic the nurses had not
provided her with advice about shelters. Very fdwhe women whom Al interviewed who
had gone to a clinic seeking medical care for igpior advice about domestic violence had

been referred on to support services or a sheftémenclinic®*

Violence, other abusive conduct or prejudice weremanifested only by a male partner.
As indicated in the stories above, it was sometitheshusband’s family, or a woman’s own

24T UNAIDS and Office of the UN High Commissioner fduman Rights (2006), p.85, paragraph 110.
248 Interviewed on 4 May 2007 with the assistancendihéerpreter.

249 Interviewed on 7 May 2007 with the assistancenofgerpreter.

%0 see above chapter 2 regarding this gap in setvices
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family, or neighbours or others in the communityowiere being abusive towards her and in
ways which had an impact on her ability to makelibst decisions for her health and well-
being.

PK’s story®*
PK, a 34-year-old mother of four young children endeven years, including twin boys, had been
widowed since 2005 when her husband died from AtBISted illness. She had tested positive while
pregnant with her last child and received PMTCTr hesband was critically ill at the time; he tes!ied
positive shortly before he died. Her husband, stie, $iad been “very supportive” and had worked as a
security guard before he became ill.
After her husband’s death, she and her childrentwenstay with her family. However she
experienced conflict with them as a result of hatus, which she had disclosed to théhey were
abusing me about my status. They used to call mesand just say whatever they wanted to say|and
say it because of the HIV/AIDSConsequently she felt she had to leave her fanaitgen
PK, who had been taking ART since 2006, neededlieat her medication once a month frgm
hospital. She managed to cope with the transpatscof R30 (US$4) return, only because she was
receiving government child support grants for haung children and the short-term disability graont ff
people who are living with HIV and AIDS and are tiitco work.?®*> The hospital tried to assist her
apparently by providing her with some additiondlléds to minimise the likelihood that she would run
out of tablets before she had the money to vigt lbspital again. She told Al that she managed
somehow not to miss her twice daily dose. Whileghgas no support group at her hospital, she was
able to share her problems and get support ingakRT with two women friends who were also HIY-
infected.

In view of these personal, social and economic qures and the obstacles to self-
protection, treatment and care experienced by tiraem whom Al interviewed, an effective
state response to HIV and AIDS would need to inelbdilding into health services improved
capacity for social support, intervention and neferAs noted by the UN Committee on
Economic, Social and Cultural Rights (CESCR), ‘gtjealization of women'’s right to health
requires the removal of all barriers interferingttwiaccess to health services.?® The
women’s testimonies suggest that their ability &awéh access to HIV-related treatment and
care and to adhere to treatment is influenced by #xperience or fear of violence, abuse or
discrimination from an intimate partner, family meens or the wider community. Limited
access to economic resources constituted anotheerb access to health services. These
circumstances indicate a high level of need iniclieind hospital-based services to take
account of these barriers and to ensure that swvare adequate and appropriate in
responding to the needs of women patients expenigribreats or actual violence and other
consequences of stigma and discrimination.

As recommended in the International Guidelines dw/ANIDS and Human Rights, a
human rights-based response should include devejapeater awareness of and capacity for
screening by health service staff and VCT couneglfor the risk of violence and other
manifestations of inequality and discrimination ddcby women living with HIV, and

51 Interviewed on 7 May 2007 with the assistancendihgerpreter.
22 gee Chapter 5 below for discussion on these sswjglort grants.
23 CESCR, General Comment No.14 (2000), paragraph 21.
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establishing systems for support, referral and¥lup. Additional and periodic training may
be necessary for health care staff and VCT cownrsefl® Close working relationships
between health care staff and home-based care @tsérvice providing organizations will
increase the accessibility and relevance of hesaltihices for women living with HIV and, in
turn, may help create greater awareness and sugipoin the community for therft

Al delegates visited one rural hospital in KwaZNatal which provided an example of
good practice in this regard. WRT programme incorporates community-based supgmiit
follow-up through a network of volunteers. The vdkers include lay-counsellors, who have
been trained as treatment adherence monitors, @ameé-based care assistants, working in a
catchment area of very scattered homesteads oV &Gquare kilometres. They worked
together also with Community Health Workers who jpag&d by the provincial DoHWhere
home visits revealed that women were at risk ofevice or being forced to leave their homes
because of their status, which would also jeoparthgir ability to adhere to treatment, the
members of these various support structures woultbtassist women, or in cases of severe
abuse or violence make referrals to officials frone department of social welfare or
intervene with police servicé®

The NSP observed that there had been a growth nimmomity and home-based care
schemes, some of which involved financial remumn@ndor the carers. The NSP includes the
provision of psychosocial support and implementatiof community-based treatment
adherence programmes as part of the “scale up” ‘@womprehensive care and treatment
package” over the five-year periéd.The successful implementation of these measungd co
contribute significantly to the realization of thght to health of women living with HIV and
AIDS.

It is vital also that the state intensifies effotts address women’s wider social and
economic inequalities which act as barriers toatiffe prevention, treatment and care for
HIV and AIDS. An increased monitoring and mobilising role bytrsgthened Commission
for Gender Equality, in conjunction with the pamientary Joint Monitoring Committee on
Improvement of Quality of Life and Status of Womand other parts of the “gender
machinery” could assist in identifying gender gapsl pressurising departments of state to
deliver sustained and effective interventiéifs At the conclusion in 2003 of a large-scale
study into the relationship between gender-baseslemte and HIV, the researchers

2 The weaknesses in the training provided to andirthited capacity of those involved in providing Y@ervices in clinics and
hospitals were highlighted to Al by a number ofargations in interviews in October 2006 and Ma@20ncluding TLAC,
Masisukumeni Women'’s Crisis Centre, the MedicaléResh Council and the Centre for the Study of Al@fsl the AIDS &
Human Rights Unit of the Center for Human Rightsjvédrsity of Pretoria.

255 International Guidelines on HIV/AIDS and Human Rigy Commentary on Guideline 6, at para. 26

%6 Information received during a meeting with staffCiaurch of Scotland Hospital, Tugela Ferry, 8 N2@7. Other examples
included the MSF projects in Lusikisiki in the Ezrst Cape and Khayelitsha and projects sponsoréRi/(see chapter 5).

27 NSP (2007), pp.48,85,86.

28 gee the analysis of the failures of the Genden@ission of Inquiry by and the recommendations lné Asmal Committee
(2007), pp. 147-164 and similar concerns raisethénhearings held by the Justice and Constituti@ealelopment Portfolio
Committee in November 2007 (Available attp://www.pmg.org.za/viewminute.php?id=9709Also in November 2007 the
Joint Monitoring Committee on Improvement of Qualif Life and Status of Women held hearings critwiathe continuing
lack of systematic attention to “gender budgetimgjovernment departments and on the functionindpefOffice on the Status
of Women (accessed dittp://www.pmg.org.za/viewminute.php?id=9§92
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recommended that priority should be given to tranfor health care staff “on gender,
screening for gender-based violence, listeningsapporting women”, in order to give them
the capacity and ability “to identify women who leagxperienced intimate partner violence
and provide an appropriate and helpful responsk& fesearchers appealed as well for an
increased focus in HIV prevention programmes ogetfing “male sexual risk taking, condom
refusal and violent behaviour” and working towardeansformation of broader social
structures which support female subordination and hinder wdmesocio-economic
empowerment®® These calls remain as urgent now as before.

29 Dunkle K et al (2003), pp. 52-53.
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4. HIV testing and disclosure of results

“He left me because | was HIV-positive. He readbedly...[and] said that he does not have it. He
used vulgar words against me[PY, a 28-year-old woman who tested positive aridrined her
partner in 2006]

“States should, in collaboration with and throughet community, promote a supportive and
enabling environment for womer{Ihternational Guidelines on HIV/AIDS and Human Rigf*°

Testing for HIV is an important element in an effee state response to HIV and AIDS. It is
“never a goal in itself, but clearly linked to largprevention and care, treatment and support
goals. " Enabling people to know their HIV status meany tten access treatment, care and
support if positive, or take further steps to pcotlhemselves against infection if negative. It
also means those living with HIV can protect sexpattners from HIV infection, and
themselves from re-infection with another strairihef virus. For pregnant women there is an
additional benefit from testing for HIV. Where theis a prevention of mother-to-child
transmission (PMTCT) programme available, a womaih \&ccess to such treatment can
dramatically decrease the chances of passing HRétdaby.

A major objective of the new NSP is “to create eigloenvironment that encourages many
more people to test voluntarily for HIV and, wheecassary, to seek and receive medical
treatment and social suppo® It adds that “[rlespect for and the promotion afrfan rights
must be integral to all the priority interventiooisthe NSP”. This is important as testing, in
addition to its manifest benefits, can also prowageopportunity for abuses of human rights.
Not only can the circumstances of the test itsgifesent a violation of a person’s rights — for
example, through denying a person the opportunitiydely choose to test or disclosing the
results of the test to third parties without thasent of the person affected — but also through
forms of post-test discrimination, such as denfadeyvices, and acts of violence perpetrated
on the basis of a person’s HIV status.

The interviews conducted by Al suggest that thereain major obstacles to achieving the
NSP goal on testing. These include an environmémeader-based inequalities in which
women can experience harassment or violence (owiekence) when they test positive and
wish to disclose their status to a male partnegblandonment (or fear of abandonment); or
lack of access to services which should flow frooaitive test; or the refusal or reluctance
by male partners to undergo an HIV test after ttmmen have tested positive or have
expressed a wish for both of them to be tested.

250 International Guidelines on HIV/AIDS and Human Rigy(2006), Guideline 8.
261 Jurgens R (2007).
262 'SP (2007), pp 59-63.
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Human rights standards

Testing strategies must therefore require carefilbriting of health-related goals and
protection of the rights of those being test&d.he “voluntary counselling and testing” (VCT)
model, based on information and consent, has lmegnddvocated as the best way of striking
this balance.However, in order to overcome the lack of take upegisting testing
possibilities as well as to more energetically seg testing, there has been a move globally
towards testing undertaken by providers of antietal medication — so-called provider-
initiated testing and counselling (PITC). PITC che based on an offer of testing
accompanied by counselling with individuals consento testing should they wish to do so
(as with VCT). However PITC is increasingly beinguated with an “opt-out” model of
testing in which a person attending a clinic wolpddtested as a matter of course unless he or
she expressed a wish not to be tested (i.e. theydwopt-out”). The WHO and UNAIDS
have now issued guidelines for PITE.

In their guidance for provider-initiated testingdacounselling, WHO and UNAIDS
suggest that at least the following prerequisitesikl be assured:

* Access to HIV prevention, care and support seryigesluding a “reasonable
expectation that it will become available withirethramework of a national plan to
achieve universal access to antiretroviral thefapyll who need it”®

«  “Where there are high levels of stigma and disaration and/or low capacity of
health care providers to implement provider-ingthtHIV testing and counselling
under the conditions of informed consent, configddity and counselling, [that]
adequate resources must be devoted to addressiege tissues prior to
implementation.®°®

Pregnant women can benefit from testing in ordesddress their own future health and
that of their growing foetus. However, testing ddooe carried out with particular attention
to the woman's right to counselling and confiddityiaPossible partner violence following
disclosure emphasises the need for respect foidemfality in ante-natal testing. Moreover,
considerable effort should be made to ensure thamem have access to voluntary
counselling and testing before the point of lakena delivery to ensure that they can make an
informed and considered decision rather than ordendarring a period of stress and possible
pressure from health professionals. Earlier, raten later, testing is also likely to reduce the
additional stress experienced by the woman leartméngtatus during labour and delivéty.

Social barriers to testing

UNAIDS estimates that worldwide only 12 per cenpebple living with HIV have access to
a test, a situation which highlights the urgentchigestrengthen access to tesfifftas access

for an HIV-infected person to treatment, care amgpsrt requires confirmation of their HIV

263 Jurgens R (2007).

264\WHO (2007).

265\WHO (2007), p.30.

266 \WHO (2007). p.45.

267 Gruskin S et al (2007), p.8; Segurado A C, Pai@007), pp.29-30.
268 UNAIDS (2007a).
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status. However, the right to an HIV antibody teas implications beyond the ability of a
person to access a test. It is also about a parpenception of HIV and the care, support and
treatment likely to be available once tested. Whereple think that the benefits of knowing
their HIV status outweigh the risks, and where lgw# stigma and discrimination are low,
people are more likely to test for HX The benefits to people knowing their HIV status ar
closely related to their ability to access treathiercase of a positive test result. In addition,
according to a WHO revief? fear of negative social outcomes was a relatedideration
and a major reported barrier to disclosing HIV statin turn, an inability to disclose could
have a negative impact on the person’s abilitydbese to treatment or cope with its side-
effects. While, according to the WHO, most indivatkiwho chose to disclose their status
reported experiencing positive social outcomesluting support and understanding from
partners, others reported experiencing blame, avanent, anger, violence, stigma, and
depression. In studies that looked at violence pgsaible outcome of HIV status disclosure
by women who chose to disclose, violent outcomee weported more often by women in
sub-Saharan Africa. The most common reasons givem rieview of barriers to disclosure
were ‘fear of abandonment, fear of rejection/discrimimatifear of violence, fear of upsetting
family members and fear of accusations of infigel’! This leads many women not to
disclose to their partners. In one study, 50 pat oéthe rural South African women involved
in the study had not disclosed their status to aeyncluding their partnéf?

Abuses and abandonment of HIV-infected women by the  ir partners

While there are many good reasons to test, anddsmealical grounds for scaling up testing,
as indicated above the question is more complex dontext of gender inequality, poverty
and violence. Where women are tested in greatebetsrthan men and with limited support,
it can leave them vulnerable to stigma, discrimorgtabandonment and violent@ Limited
studies have shown that women disclosing their Ki&us to male partners are at risk of
negative outcomes though it is usually not cleaexisting studies how the violence post-
disclosure compares to the level of violence befliselosure’.”

The women Al interviewed spoke of their own expecies of powerlessness, threats of
violence, verbal and physical abuse and abandonimergsponse to disclosing their HIV
status. One young woman, PY, told Al that she heghlabandoned when she informed her
partner in 2006 that she was HIV-infected. The 28ryld, who lived with her auntie and
uncle and small daughter, said that she was segafedm her child’'s father.He left me
because | was HIV-positive. He reacted badlgnd] said that he does not have it. He used
vulgar words against me?”> He now lived in another province, where he waskimgy. She
added that, before she had told him her statudjcheaintain her and the child, but not now.
She had not been able to find any work and her aumtuncle could not maintain her and her

269 Kalichman SC, Simbayi LC (2003).

Z0WHO (2004b). See also: Medley A et al (2004).

271\WHO (2004b), p.11.

272 Matthews C et al (1999). Al interview with WISERniversity of the Witwatersrand, Johannesburg, 8foBer 2006.
23 UNAIDS (2003).

274\WHO (2004b).

25 Interviewed on 5 May 2007 with the assistancenofgerpreter.
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daughter. In part this was because they were raggerfor three children of their own, all of
whom were living with HIV and AIDS.

A young woman, ME’®, was living with her parents, siblings and HIVénfed two-year-
old daughter when Al interviewed her. She said shat was too afraid to tell the father of her
child the result after she tested positive in 208de was pregnant at the time and was sick
and vomiting blood. Their relationship was alsoirgdShe had gone to her boyfriend’s place
after she had learnt her results, but on learriag he had another girlfriend, stieared he
would be angry”if she told him she was positive. She recalled tiea ‘boyfriend used to be
sick. | had been told that he had TB; he took tiadal medicindbut] he would not listen to
me tell him he should go to hospital.”

Al heard similar evidence from 30-year-old 8K who tested in late 2006 and had
separated from the father of her 18-month-old chitlak two months she had delayed telling
him her status, sharing the news only with her.abhé told Al that

“| started to tell him after | started to be on ARV.$But] he just said it is better to
separate. So | asked him, what if you can go asidaied you find out you are positive
And he said, no. He said he does not have a prqolidatiwe] have to separate.

He was now living in another town. However, shalshie did continue to contribute to the
support of their child, although she still had tiauggle to support this child and an older child,
as well as five younger siblings following the deabf their parents. Every three months she
had to travel to the hospital to collect her ARVl der aunt borrowed the money to ensure
she could do this.

Other women said they did not inform their maletmpar for fear of facing abandonment.
SB, the mother of a seven-year-old boy and a witd@wld Al that when she became ill and
sought help at the local clinic, she was advises$o for HIV. At that time her husband was
far away working in another province. She traveledvhere he was working and told him
that she was thinking of going to do a test. Hd saiher that if she is thinking of doing a test,
then she should not come back to him.

“I asked him why and he told me that if you camagd test and find out that you are
positive, you know where you took that virus fritleinot from me”.

She became upset describing what in fact happenéérthusband, who became ill in late
2006 and died within three months. Shortly befogedied he tested at the local clinic, but
never disclosed the result to her. SB believedtleatad become infected from his first wife
who had died nearly ten years earlier.

278 Interviewed on 5 May 2007 with the assistancendihéerpreter.
27 Interviewed on 5 May 2007 with the assistancenofgerpreter.
278 Interviewed on 4 May 2007 with the assistancenofgerpreter.
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Men’s reluctance to test

A few of the women whom Al interviewed said thaathheir partners had agreed to test in
response to the news of their test results. Ambagitwas IM, a mother of five children who
had tested in 2008? When she informed her husband, he seemed to atetshe may have
become HIV-infected because he was having anotblatianship in the area where he
worked. He agreed to test and found that he wasiyas well. However the great majority
of the women interviewed told Al that their maletpars were reluctant to test for HIV, or
had refused to test, even where there appeared &irbng indications that the men were
HIV-infected. This typical response has importamplications both for the health of the
women and for wider public health concerns, noinetaking into account the possibility of
the men themselves benefiting from testing.

Forty-five-year-old RE® from KwaZulu Natal, who had known her HIV-infectsthtus
for nearly ten years, had been with her curreninparfor three years. He knew her status, she
told Al, and was supportive of her and their yowhgd who was born in 2006. When asked
if she knew if he also was HIV-infected, she ddxaxli his attitude as a mixture of knowing
but not wanting to know.

“He does not want to go to test...He knows he isiposhie is also taking pills from a
doctor. But the thing is, he does not want to gohteck’

KE'’s late husband had shown similar reluctanceest. tShe had gone to the local clinic
feeling ill with stomach problems and diarrhoead ,aafter taking a test, learnt that she was
HIV positive. She told Al that she in fact had adkesr husband before this occasion to take
an HIV test together with her, as he was sick amtpaining of sores and herpes. He had
declined to go with her. When she told him abouttést results,

“he did nothing. He did not show any reaction, badtberwise. He just said he would go
another day’

He never tested before he became critically ill. e day before he died KE gave her
consent to the medical staff for him to be tessedhat she could be informed of his status for
her own peace of mirf§*

Some women felt that their partners had delibgratéthheld information about their
status, among them JA, who told Al that

“Imy] husband died five years ago... He was sick, he hatlbdt had kept it a secret
from me. | found out after his death. Then | testdile | was still wearing mourning
[clothes]. | was always sick, so | had been adviggtthe local cliniclto test”?%?

While her husband was alive she had endured intsd#grviolence at his hands, in particular
when she had asked him to use condoms.

29 Interviewed on 7 May 2007 with the assistancenofgerpreter.
280 Interviewed on 7 May 2007 in English.

281 |Interviewed on 5 May 2007 with the assistancenofgerpreter.
282 Interviewed on 5 May 2007 with the assistancenofgerpreter.
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In addition to the testimonies of the women, Al vie®rmed by others, including health
care providers, organizations supporting peopladiwith HIV and AIDS and advocacy
groups working with men — that men are reluctantett for HIV. The comparatively low
percentage of men receiving ART in South Africa0-p@r cent of the total receiving ART by
September 2006 — suggests that considerably feweer tan women know their status or
seek access to treatment and é&re.

While these testimonies represent individual exgenes, they do suggest the nature of the
immense challenge which many women face when disgotheir HIV-infected status to
their partners. They face the prospect of abandathared abuse from their male partners who
typically refuse to be tested and live in denial tbkir likely infected status. These
circumstances highlight the need for increased atigervices for women when tested for
HIV and greater efforts to encourage men to getedesincluding with their partners. It
appears necessary that in a context of pervasineegeinequalities, stigma and violence
women’s safety and well-being are at risk and stiqudar attention should be paid by those

Community health worker, Nothobile Nonggotho, coursgisung HIV-positive
woman with her grandmother, during a home visit i@l area of the
Eastern Cape Province. © REUTERS/Mike Hutching$200

providing HIV testing services to anticipating aaddressing possible adverse consequences
for women at the point of disclosu®®. They should ensure that testing services include

23\WHO, UNAIDS, UNICEF (2007). Al interview with WISE, 31 October 2006; Al interview with Sonke Gendastice
Network, Cape Town, 10 May 2007.
24 punkle K et al (2003).
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screening for risks of gender-based violence oerotitbuses, and skills and capacity to assist
women to cope with the process of disclosure to thale partners, as well as other family
members. During post-test counselling women shoelgrovided with information on and
means to access support through community outrpemrammes and referrals to social
welfare agencies, as need&l.

During the past four years, with the increasedlakdity of ARV treatment for AIDS, the
proper approach to, and importance of, testing feagived growing attention in South
Africa.?® Where no treatment for HIV is available, not knogvione’s status has limited
implications for the ability of the person livingitv HIV to protect their healtff’ In view of
the extent of HIV-related stigma and discrimination South Africa and elsewhere, the
principles of confidentiality, consent and volumass featured strongly in international
guidelines on HIV testing during the period of lied access to treatmefit However, where
an HIV test is the precondition for a person beibig to have access to increasingly available
life-saving medication, the medical rationale festtng is much more compelling. This shift
of the context of HIV in South Africa, as in mangher countries, has led to a change in the
international policy to guide testing proceduredd®@/guidelines published on 30 May 2007
recommend that for every patient who visits a clim countries that have generalised
epidemics, such as South Africa, should be routinélered an HIV test®®This means that
the patient still can refuse to be tested, butbapecifically decline it

In health care facilities visited by Al, testingmegnant women for PTMTC was available.
Staff told Al that all pregnant women test for HIMt that the test was voluntary and women
agreed to the test. However the facilities see\bwere frequently crowded, with limited
possibilities for calm discussion in a confidensatting which might include consideration of
the possible negative outcomes of testing. Thesearostances present a serious challenge for
staff seeking to obtain informed consent, and tlewsy and authority of the health
professionals may be key factors in a woman’s d&tfs’ In a large-scale study carried out

28 The Office of the Premier of KwaZulu Natal inforchal that they are developing a referral systerpravincial and

municipal level with a directory of services antblfree number (Al interview by phone 12 Februagps).

2 And also globally, as in 2003, the WHO launchedaapaign to provide life-saving antiretroviral treant to 3 million
people in developing countries by the end of 200%s ‘3 by 5 campaign’ represented the first commeitt to make this
medication accessible to people too poor to puelitassovernments have since committed themselt¢iseaUN to provide
universal access to treatment to all people whairedt, by 2010.

%7 There are some psycho-social benefits to a pdasowing his or her HIV-infected status, includingyeeater awareness on
healthy living and nutrition which, for example,shheen shown to confer significant benefits. Howeire the absence of
treatment little can be done about the underlyirigdtion. A detailed report by a 15-member consemsunel of the Academy of
Science of South Africa (ASSAf) reported in Aug28i07 that there is no evidence that healthier gatrany substitute for
correctly-used medical drugs for HIV/AIDS. See AS%$2007).

288 Office of the United Nations High Commissioner féaman Rights and the Joint United Nations Progranom HIV/AIDS
(2006).

29\WHO, UNAIDS (2007). Generalised epidemics arerdafias occurring where there is greater than fvecpnt prevalence in
a population.

2°This new policy has received a mixed responseriat@mnally with some specific concerns being exgedsabout human
rights. These have been discussed in Jirgens@ \Zke also UNAIDS Reference Group on HIV and HumayhRi(2007).

21 segurado AC, Paiva V (2007) commented that whide“opt-out” approach “is usually associated witikdev coverage, there
is still concern that it may turn into impositiorf BIIV tests, since many patients are reluctant hallenge health care
procedures.” (p.29)
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in a country with similar HIV prevalence to Soutlriéa it was found that more than 60 per
cent of women reported they felt unable refusestvidaen offered®

Testing is being promoted also in a context whiaeemajority of people attending clinics
and hospitals are women. Consequently the gendwlamce in people knowing their status
is likely to grow and with it the negative conseqces for women and men. There are
indications that this is already a significant geob, from the fact that comparatively few
men are receiving ART, and from the negative counsrges after disclosure described by
women interviewed by Al. This trend of a relativéligh number of women testing compared
with men, together with the pattern of women bedobjected to various forms of abuse and
abandonment, reinforces the need to build intanggbrogrammes a capacity to address
systematically the consequences for women of disco of HIV statusThe International
Community of Women living with HIV/AIDS (ICW) issuka policy statement in 2006, in
which they specifically voiced their concern abdhg impact of testing for HIV without
greater support for womért A representative of ICW reiterated these conctrm in 2007,
highligzr;‘gng the growing risks due to the greatember of women than men testing in South
Africa.

In addition to using testing for HIV as an entnjimido screening for violence and other
abuses against women, ensuring confidentiality atdressing stigma need to be part of
programmes to scale up testing. Al's findings agghlight the need for government and
other actors, who seek to counter the potentiadigative impact of testing on women, to
address the underlying causes which make womenreraliie to HIV and violence. The
responses should include for instance greater girote for women’s right to equality,
improvement in their access to economic resouroesedfective remedies in response to
violations of their human rightdJnless these underlying factors are addressed wamile
remain vulnerable to the threat or reality of gerukesed violence, abandonment and denial
of access to services and feel constrained nasttode their status.

Al findings also underline the need to ensure taeger numbers of men actively seek
testing for HIV. The South African government hakreowledged this need in the NSP.
However, it will require funding responses to HI¥daAIDS in South Africa by both the
South African government and donors, to increasgetad support for initiatives that ensure
men test in greater numbers.

292 physicians for Human Rights (2007), pp.43-44;dbeesponding figure for men was 76 per cent. Thgority of the women

had been tested at VCT centres and public hosp@ailly 7 per cent of the women in the sample pdmravere tested in an
antenatal setting. See al8eiser SD et al (2006). Al found in the Caribbelaat some people were unaware that they had been
tested for HIV due to a lack of comprehensive goptapriate pre-test counselling (Amnesty Internzid2006)).

293 |CW (20086).

2% Interview with ICW, Durban, 9 May 2007. Similarrezerns were also raised in a meeting with OSISAadnesburg, 30
October 2006, in relation to Southern Africa aslaelSouth Africa.
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5. Poverty as a barrier to the realization of rural women’s right
to health

“I have to go to the clinic once a monti collectARVs]. It is R40 return. | have to borrow the
money every way | can(Testimony of LK, a woman living with HIV in ruréddwaZulu Natalf®

“The interpretation of the right to equality is deal to women’s attainment of all other
constitutional rights.... Most significant is the dder an understanding of women'’s socio-
economic conditions to inform the meaning of edyal{A] substantive equality right should lead
to the eradication of women’s socio-economic disatage.” %

KE’s Story®”’

Not long after her husband’s death KE had beenabttie local clinic that she needed to start
antiretroviral therapy (ART) at the nearest hospitgently, but she was constrained by two major
problems. The first was that she had lost her [deBobcument (ID), which she believed was a
precondition for accessing ART. The National Depearit of Health had issued an instruction to
provincial departments of health confirming thaatipnts should not be denied ART because they do
not have an ID.” The local clinic apparently did imform KE of this fact or had not themselves been
so informed by the Mpumalanga Department of He@lth.

The second barrier for KE to access to treatmesthvea lack of any financial resources for the cpst
of a new ID from the Department of Home Affairs (BHand the cost of transport to the nearest DHA
office and to the hospital itself. KE has no indegent income, having stopped seasonal work on a
commercial farm some time ago after becoming tdo #vork, and was dependent on her aunt, whq in
turn had to support herself and other family memlieecluding seven orphaned children on a pension
and a number of child support grants.

KE became upset when describing to Al tsatmetimes there is no food at allind she and other
members of the family went to sleep without eafifigshe said that the clinic had been informed about
her situation®l did explain and they said try and get the monByt | cannot get the moneyA local
NGO was trying to assist her but her health wasriehting fast.

The UN Committee on Economic, Social and Cultuighi®s (CESCR) has commented that:

2% Interviewed on 7 May 2007 with the assistancenofgerpreter.

2% Bonthuys E and Domingo W (2007), p. 78.

297 Interviewed on 5 May 2007 with the assistancendihéerpreter.

2% gee letter from Dr N D Kalombo, Project Manageon@®rehensive HIV & AIDS Care, Management and TreatnPlan,
NDOH to Provincial HAST Managers and Provincial CCMroject Managers (undated)), in which it is notiedt access to
treatment should be allowed “if all issues affegtadherence have been addressed and the treataentst convinced that the
patient stands to benefit from the interventiorgc@ssed atvww.alp.org.za/print.php?sid=3p4 In addition it appears that the
providing hospital can generate a unique patiemtber for testing and follow-up purposes, pending platient’s receipt of a
new ID document, as was the practice for instan&harch of Scotland Hospital in KwaZulu Natal prme (Al interview with
hospital staff, 8 May 2007).

29 Interviewed by Al 5 May 2007 with the assistantaminterpreter.
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“[H] ealth facilities, goods and services must be adglesso all, especially the most
vulnerable or marginalized sections of the popolatiin law and in fact, without
discrimination on any of the prohibited grourid?

As a consequence of gender-based discrimination atiger factors, women are
disproportionately infected and affected by HIV atdhe same time carry a disproportionate
burden of poverty in South Africa, as in many otbeuntries in sub-Saharan AfritaSouth
Africa has obligations under international humaghts law, regional human rights treaties
and national law to eliminate discrimination in trealization of the right to health. The
African Charter requires that every individual sliolnave the right to enjoy the best
attainable state of physical and mental healtthauit distinction of any kin&* South Africa
has signed but not ratified the International Cevegnon Economic, Social and Cultural
Rights (ICESCR) which guarantees the right to tighdst attainable standard of physical and
mental health. It also prohibits discrimination¢lirding discrimination based on economic
status. As a signatory to the ICESCR, South Afhiaa the obligation to refrain from actions
that would defeat the treaty’s object and purp®&e. South African Constitutional Court has
also considered the standards set out in the ICE®&CORell as the authoritative interpretation
of the Covenant by the CESCR when interpreting Biileof Rights in the South African
Constitution®” The African Commission on Human and Peoples’ Ridids also used the
interpretative work of the CESCR in its interpriatof the African Chartei’*

The CESCR has set out the framework for the impheatmn of the highest attainable
standard of health in its General Comment 14. dtidantified four main elements of the right
to health: availability of functioning health cafacilities, goods and services; that these
health care facilities should be physically andneenically accessible to everyone without
discrimination; and acceptable ethically and calilyy as well as scientifically and medically
appropriate; and of good qualify. The Women’s Convention obliges South Africa to
eliminate discrimination against women in the fiefchealth caré® It also requires States to

300 paragraph 12(b)(i) (E/C.12/2000/4). The prohibigeslinds include “any discrimination...on the grounfisace, colour, sex,
language, religion, political or other opinion, inatl or social origin, property, birth, physicalmental disability, health status
(including HIV/AIDS), sexual orientation and civpplitical, social or other status, which has themtion or effect of nullifying
or impairing the equal enjoyment or exercise ofrigkt to health.” (paragraph 18).

301 The disproportionate burden of poverty carriedwnymen and the implications of this for the realimatof a range of
economic and social rights was highlighted by tlESCR in “Poverty and the International CovenanEopbnomic, Social and
Cultural Rights,” Statement Adopted by the Commaitten Economic, Social and Cultural Rights on 4 M2301,
E/C.12/2001/10, paragraphs 5 and 7. Availablétsp://www.unhchr.ch/tbs/doc.nsf/(Symbol)/E.C.12D2A0.En.

302 Articles 16 and 2.

303 This is in line with section 39 of the South Afiit Constitution, which requires all courts to cdesiinternational law when
interpreting the Bill of Rights. See the rulingthe Constitutional Court on 4 October 2000dnvernment of the Republic of
South Africa and Othens Grootboom and Other£ase CCT 11/00, paragraphs 26-33, 36, 45.

304 seeSocial and Economic Rights Action Centre (SERA@) Ere Centre for Economic and Social Rights (CESRligeria,
(2001), Communication No. 155/96, (African Comroission Human and Peoples' Rights), available at
http://www1.umn.edu/humanrts/africa/comcases/13586l See also the statement adopted by the African Cesion
affirming non-discrimination and equal treatmentfzes key components of economic, social and cultights (adopted as the
Declaration of the Pretoria Seminar on Economigi@aand Cultural Rights in Africa, African Commiss on Human and
Peoples’ Rights, 360rdinary Session held from @®ovember to  December 2004 in Dakar, Senegal. The Seminar elds h
in September 2004.)

305 CESCR General Comment No. 14. (E.C.12/2004/4Audust 2000), pp 4 — 5, at para 12, see
http://www.unhchr.ch/tbs/doc.nsf/(symbol)/E.C.120004.En.

38 Article 12.
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take into account the particular problems facedbypl women and to ensure that women
living in rural areas have access to adequateéatilities. The obligations of States Parties
towards rural women in particular is also emphakisghe Protocol to the African Charter on

the Rights of Women in Africa®®

While ART and other essential treatments for pedplieg with HIV and AIDS are
available free of charge, as discussed furthervbéese services are still mainly provided
through hospitals. The circumstances of the womeomvAl interviewed in KwaZulu Natal
and Mpumalanga provinces indicate that women liMimgural areas who do not have a
secure income face serious challenges and in samesccomplete inability to access
treatment and ongoing care because they cannatdafifi® transport costs to get to the
hospitals. Their ability to adhere to treatmenalso jeopardised because they cannot afford
adequate food with which to take ART twice dailythdugh some of the women did receive
temporary disability grants, food supplements dreptsocial assistance for their children’s
welfare, their economic circumstances remainedapiegs and affected their ability to access
or continue their treatment. In addition their &ac® health services is further compromised
by systemic challenges within the health systenpairticular shortages of staffing and delays
in government implementation of aspects of the Hi AIDS treatment programme, such as
providing sufficient accessible health care faeiitto provide ART

Economic context: profiling poverty and unemploymen

South Africa is still affected by great economieduialities, which have a racial and gendered
character, reflecting the legacies of the aparthexi@ the complex impact of economic
globalisation and, more controversially, governmezanomic policieé? As noted by Chief
Justice Pius Langa, “even today in our new dispensation, the ugly sohsystematic racial
domination remain evident in unequal distributiof veealth; in the differing degrees of
literacy and education; in the difference of infanortality rates; in different standards of
living.”®* The persistence of poverty, the uneven if imprgwielivery of essential services to
communities, shortfalls in the provision of adegudiousing, a persistent high level of
unemployment despite continuous economic growthesitf99, and the future direction of
government economic policies have been subjectggairous public debate, community-
level protests and political conflict within theling African National Congress during the
past three or more yeatS President Mbeki, at the opening of the South Aftiparliament

307 Article 14(2) (a).

3% Hirsch A (2005); Makgetla NS (2007), pp. 146-167g D (2007), pp. 226-244; Adelzadeh A (2007); UN[ZR03). The
government’s economic policies were a focus ofaisitn from within the ANC and by the party’s tragieion allies in the run up
to the ANC'’s national conference in December 200% President appeared to be responding to thiges @n his State of the
Nation Address of the President of South Africagldd Mbeki: Joint Sitting of Parliament, 8 Febru2g08. Available at:
http://www.info.gov.za/speeches/2008/080208110210f1 ; see also the budget speech of the Minister n&rkie, Trevor
Manuel, on 20 February 2008. Available fatp://www.info.gov.za/speeches/2008/08022016151001

309 ecture at Howard College, University of KwaZulatsl, Durban, 9 October 2007He Mercury 10 October 2007).

3190n the socio-economic measures, see South Afizarernment (2007); STATSSA Community Survey (20G&ction 6;
Hirsch, A (2005), pp.233-255; Atkinson, D (2007), p3-77; and Taylor Committee of Inquiry (2002)igh refers toestimates
of the number of South Africans living in poverigt“anywhere between 45 and 55 per cent”, with Lipgp&astern Cape and
Mpumalanga showing the highest poverty rates (przBFigure 9).
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on 8 February 2008, referred to some of these c¢nacand outlined steps in what he
described as a “war on povert{”.

Black South Africans, in particular women, forhetmajority of those living below the
poverty line, with the poorest households beingdedaby women, often in rural areas.
According to the Presidency’s Mid-Term Review in0Z0Qthe proportion of the population
living below a poverty line of R3,000 (US$397) perar had declined from 50 per cent in
1993 to 43 per cent in 2006, equivalent to someZL million South African*? Although
the expansion of state-provided “social grants” hatped lift the income of the poorest 20
per cent of the population, the Mid-Term Review ramkledged that rates of income
inequality had increased. The share of total incofttie poorest 20 per cent had declined to
just under two per cent, and that of the richesp@0cent had remained at just over 72 per
cent®® Amongst the poorest 20 per cent were membersa$dholds in the “zero earned
income” bracket. Forty-seven per cent of black wonsnd girls were living in such
households andhany of them were totally dependent on state sadalstance grants for
survival®*

Large-scale unemployment is a persistent and pallyi sensitive issue, with South
Africans of ‘African’ background having the highastemployment rate and with women
experiencing consistently higher rates of joblessneithin each population category. The
government’s Mid-Term Review cited the rates fopt8mber 2006 as ranging between 25.5
per cent and just over 37 per cent of the workige populatiori->Geographically the highest
concentration of unemployed workers was in thelram@as. Young men and women of 15 to
34 years constitute three quarters of all unempl@auth Africans’®

While there had been some rise in women’s sharengfloyment and an increasing
number of women, particularly white women, enterp@fessional or other ‘favourable’
occupations after 199% a much larger component in the rise of women’sleympent was

31 State of the Nation Address, 8 February 2008.

312 5outh African Government (2007), p.23 Indicator This proportion is equivalent to 20,952,000h& population of 48.5
million reported by STATSSA Community Survey (2007)7. The political sensitivity of these measupesticularly prior to

the ANC National Conference, was evident in théoai reactions by government to the South Afritrestitute of Race
Relations (SAIRR) report published on 12 Novemi@72 in which it was noted that the number of Sd\fticans living on

less than a dollar a day had increased to 4.2amibly 2006 and was closely related to the leveinefmploymen{see Letter
from the President iANC Todayvol 7, No.45, 16-22 November 20(&ccessed at:
http://www.anc.org.za/ancdocs/anctoday/2007/at49.ahd SAIRR, Website Comment, 16 November 2@0&ilable at:
http://www.sairr.org.za/wsg

313 50uth African Government (2007), pp. 21 and 2@lidators 17 and 18.

3 These racial and gender proportions were repdiyedNDP (2003), chapter 2, p.41 (Table 2.20), irichtof those living
below the “national poverty line”, 92.4% were taSouth Africans of ‘African’ and ‘Coloured’ backminds; 50.9% were
female; and 60.2% were single parents. UNDP (2082}, Budlender D (2005), p.31; and Budlender D (20&&e also South
African Government (2007), on evidence of incregsimequalities within “race groups” (p.22, Indicald).

315 gouth African Government (2007), p.19, Indicatbr The lower rate refers to the number of peopékisg employment but
who could not find any in the preceding two weehke; higher figure refers to people who have beenadiraged from seeking
employment.

318 South African Government (2007), p.19, Indicatbr Rollin R et al (2006), pp.5-9; Hirsch A (2005)170 and 163-192 on
the measures of unemployment used and analysteegbdlitical context; Taylor Committee of Inquir2002), Table 2, p.20
and UNDP (2003), pp.19-20. The SAIRR (2007) puesuthemployment figure at 4.2 million. The analyticategories used in
employment statistics are still those of ‘AfricaiColoured’, ‘Indian/Asian’ and ‘White’.

317 Casale D and Posel D (2005), p. 22; Departmehabbur (2007), Table 1, p.5, Table 4, pp.8-11,56and 54.
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derived “from the growth in work typically assoadtwith low and insecure earnings® Of
the 1.4 million additional jobs recorded among wanbetween 1995 and 2003, “more than
60 per cent were held by women either in self-emplent in the informal sector,” including
through street trading, or in domestic woPkConsequently women’s proportion of total
earned income remained low, at 36 per cent, whitbeasame time the proportion of women
who were primary income earners in their househatats rising®?°

A government committee of inquiry in 2002 emphasisbat “an appropriate social
security concept for South Africa must prioritizeetneeds of people without any incomes,
with insufficient incomes, or who are engaged ie thformal [economic] activities®* The
Committee found that, notwithstanding “innovativedaresponsive” poverty relief projects
promoted by government, these projects were notingak significant impact on the
consequences of “mass based unemployment” andslef@hcome poverty, particularly for
the poorest people in rural areas. As a resulthe$d circumstances, they had “particular
difficulties in accessing health care... because tteyot have even the most basic income
for transport...”*??In this context the Committee considered the neecahd feasibility of
instituting a state Basic Income GradfitAlthough there is still currently no form of social
assistance for adults who are well enough to wark unable to find work, over eleven
million people were in 2007 receiving social assise grants, with just over three fifths in
the form of means-tested child support grants lier main carer of children under fourteen
years and just over ten per cent as disabilitytgfah A Southern African Catholic Bishops’
Conference study of beneficiaries of social asstgagrants found that 99 per cent of them
used the grants to buy food and fifty per cent hadccess to any other source of incdfe.
The study also highlighted another concern, thapite the high degree of dependency on the
grants for survival, many applicants had experidngbstacles and bureaucratic delays in
obtaining access to the grants or necessary do¢amen

318 Casale D and Posel D (2005), p.24.

1% Casale D and Posel D (2005) refer to informalaeself-employment as including work such as trgdfor example selling
fruit and vegetables on the street, providing sewisuch as hairdressing and child-minding, andl-swele farming.Pollin R et
al (2006) note that those in “informal, non-agriatdl employment accounted for a full 24.5 per a#rdll employment” in 2005
(pp.7-8).

520 casale D and Posel D (2005), pp.22-28.

321 Taylor Committee of Inquiry (2002). p.154. The Quittee undertook its work in the context of Secti®h of the
Constitution which provides that “[e]veryone has tiight to have access to... social security, itiolg, if they are unable to
support themselves and their dependents, appremiaial assistance”. To achieve the progressalezation of this right, the
state is at the same time required to take reasoiejislative and other measures, within its akdéd resources.

322 Taylor Committee of Inquiry (2002), p.56.

323 Taylor Committee of Inquiry (2002), pp.60-66. Tihpioposal for this universal grant has been algtidebated since 2002,
with support for it from a coalition of civil sodieorganizations, and reportedly also the MinisteSocial Development, but
strong government reservations overall on its feftyi (Frank C (2006), p.92; Natrass N (2007), #p1-195; SACBC & CASE
(2005), pp.4-5, 20-22; AIDS Consortium, “Some peopbuld rather die of AIDS, than lose their dis@pigrant” Press Release,
August 2005; Sokomani A, Targeted social protectiels welfare fraudBusiness Dayl4 December 2007).

324 STATSSA Community Survey (2007), pp.30-38 and &bV in particular. South African Government (20@725 Indicator
21 where the total number receiving social-assistaupport grants is stated as just over 12 mill8®e also Natrass N (2007),
pp.179-181; Lund F (2007), pp. 78-79, 114-116; ¢tkiré\ (2005, pp.246-247; Goldblatt B (2005), pp.23¥). These grants
were being made to beneficiaries in terms of thagdd\ssistance Act (13 of 2004) and related regutes. See further below for
discussion on the consequences of the criteria fosedigibility for disability grants.

35 SACBC & CASE (2005), p.4.
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Consequences of poverty for rural women living with HIV

Consistent with the evidence above that black woraed residents of rural areas are
disproportionately represented amongst the poor wmemployed, the women whom Al
interviewed expressed anxiety and great frustradtotmeir difficult economic circumstances.
For the most part the areas in which the womerdlimeMpumalanga and KwaZulu Natal are
still affected by the extreme neglect and underlbgveent which resulted from the “separate
development” policies of the apartheid governmefitsDespite the women’s manifest
resourcefulness and aspirations to improve theigsliand those of their children, their
economic circumstances, Al found, would often acbarriers to access to treatment and care
for HIV and AIDS.

A persistent feature of the women’s circumstancas the almost total lack of access to
the formal sector of the economy for employment egiidble income. At the conclusion of
the interviews nearly all of the women told Al thaeir greatest wish was to find work.
Among them was 28-year-old PY, from Mpumalanga, whm 1 most wish for a job, so |
can build on my parents’ house, raise my child seath the community about HIV® ZT,
who had experienced being verbally abused and abaddby the father of her two youngest
children in 2006, told Al that what she hoped faaswto have a job, so that | will have

money to maintain my children and to have my ownelwithout men®?®

For the most part the women survived through aetaef means, including dependence
on partners or other family members, social graniaformal economic sector activities. One
young woman earned a small monthly stipend doingnoonity education work. Two-fifths
of the women interviewed relied solely on incomentr child support grants to support
themselves and their childré.Another fifth were supported by members of theifamrho
received pension3§f’ or, in a few cases, their children who had managefind work. One
quarter of the women undertook street trading dece@ work’ on commercial farms,
including 48-year-old JA who for the past five yedrad been supporting herself and her
children by selling fruit and vegetables, after tteath of her husband from AIDS-related
illness®** Several of the women had had to give up theirkwinrdomestic service or as
seasonal workers on farms because they had becanilktd continue.

SE, who had been abandoned by her husband seeearsl garlier, was trying to raise her
five children, ranging in age from six to 18 yeansa“collapsing makeshift house’She told

3% Sideris T (2002); Sideris T (2005), p.117; Alitbéret al (2005); Makgetla N S (2007), pp.146-163.

%27 Interviewed on 5 May 2007 with the assistancenoihgerpreter.

328 Interviewed on 4 May 2007 with the assistancenohgerpreter.

329 The grant is paid to the ‘primary caregiver’ oétbhild who is under the age of 14 to provide fisrdr her basic needs. The
caregiver is subjected to a means test. A persamgliin a rural area can pass the test if earn#sg than R1,100 per month
(US$146) or R13,200 per year (US$1,748). (STATSSAmunity Survey (2007), p.36). In 2004 less th&¥%dlof children
registered for a grant had a male primary caregivnel 77% of registered primary caregivers were urieth By July 2005 the
child support grant was reaching six million beaifies (Budlender D (2005), p.33; Goldblatt B (2)0Natrass N (2007),
p.193). In 2007 the number of beneficiaries werarlyer.2 million (STATSSA Community Survey (200P)37, Table 5.3.2).
The Minister of Finance announced in his budgeespean February 2008 that the child support graotld increase by a
further R20 by October 2008, so raising it to R220 month [=US$29]. From January 2009 the childpsuapgrant will be
extended to include children up to theif"trthday.

330 This is means-tested, non-contributory pensiortréiéa, N (2007), pp.179, 193).

31 Interviewed on 5 May 2007 with the assistancenoihgerpreter.
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Al that her greatest wish wato“have a home, bedsind] blankets. He took everything when
he left, even the kids’ clothesShe had gone to the courts to try to secure reaarice from
him, but without success, an experience suffereshbgy other women in South Afrié&.
Thirty-nine-year-old TN told Al that when the fathaf her children chased her away because
he wished to live with another woman, she had tidedbtain maintenance from him for their
children and eventually contacted his employer. Tteer told her that he could not help
unless she obtained a court order, but TN had smurees or information on how to approach
the courts. She was trying to manage through gesatng, but had recently had to sell several
to pay for the burial of her brother who had passedy from AIDS-related illness. She was

now raising her late brother’s children as welhas own®*?

Three of the women who were living with HIV told Alat they were receiving disability
grants, including 34-year-old PK, a widow who wé#soareceiving child support grants for
her four young childref?* The disability grants, as defined under the 200dis Assistance
Act, are intended to assist those who are unabsipport themselves through employment
due to a “physical or mental disability”. BetweedD2 and 2004 there had been an expansion
of the numbers of people receiving this grant urtderthen existing legal framework. The
explanations for this trend reportedly were duemoincrease in the occurrence of chronic
illnesses, most particularly HIV and AIDS, a raisedlareness of the existence of the grant,
along with a lowering of the threshold of the asedsseriousness of the condition for which
the grant was awarded. In regards to the last reaswlysts have suggested that local level
decision-makers had begun to allow the grant tadesl as a form of poverty-alleviation. The
proportion of beneficiaries diagnosed with HIV akidS rose from 27 per cent in 2001 to 41
per cent by 2003. By the latter year women cortstitumore than half of the grant recipients.
Almost two thirds of beneficiaries reported earnimg income® In the view of one local
decision maker, a medical officer from northern Kwhku Natal, the increase in the number of
disability grants in his area was due simply toD&l and poverty®* However, government
took steps from 2004 to limit access to the grantthte purpose described in the Act.
Consequently, once a person had recovered thdthheain the case of a person living with
AIDS their CD4 count had risen above 30@nd they were sufficiently able-bodied to work,

332 Interviewed on 7 May 2007 with the assistanceroirgerpreter. The Maintenance Act obliges bottepts, whether or not
married, to share the financial costs of rearirggchild. (Budlender, D (2005), pp.33-34). The Cossiun on Gender Equality
reported from research undertaken on the Mainten@uuirt records that the monthly amount of mainieaardered to be paid
by absent fathers could be as low as R200 per,childough the father’'s median income was more teantimes the award.
(See CGE (2004)). Other research has shown thatewsnability to access the maintenance system eajedpardised by
poverty, cumbersome legal processes, lack of wastaff and infrastructure in the courts and woradrar of violence from
former partners (Goldblatt B (2005), p.250; Lund2007), pp.37-38 citing the work of South Africaesearcher Debbie
Budlender).

333 Interviewed on 7 May 2007 with the assistancenoihgerpreter.

334 Interviewed on 7 May 2007 with the assistancenohgerpreter.

335 CASE (2005), pp.2, 13-16, 55-77, 109-110, 115-TR@e research was commissioned by the Nationalslirgaand the
Department of Social Development. See also Naig&907), pp.181-185

336 Quoted in CASE (2005), p.96.

%7n the healthy person the CD4 T cell count shdadchigher than 500 cells per millilitre of bloodowits marginally above
200 do not indicate a return to health and reces#tinent guidelines issued in Europe and the USA macommended a
threshold of 350 cells/mL for the commencementrdiretroviral medication. See: Department of Healtid Human Services
Panel on Antiretroviral Guidelines for Adults anddlescentsGuidelines for the Use of Antiretroviral AgentsHiV-1-Infected
Adults and Adolescents, December 1, 2@0/&ilable athttp://aidsinfo.nih.gov/contentfiles/AdultandAdobestGL.pdf
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then they would no longer receive the grihtHowever many would be unable to find work,
making the loss of the grant a serious blow for geeson living with HIV and AIDS and
often other family members who depended on the sgamwt for survivaf**Forty-nine-year-
old IM, who was responsible for a severely disaldleitt, lamented that

“I am not working at allfand]it is very difficult to get the grant. Here in Sbukfrica
there’s a grant for some people whose CD4 couletsis than 200 and my count is {ut]

| can'’t see. | just use one eye. The doctor saythié virus that causes that, but they say
that because you've got another eye you can us@thar one...So it's very difficult*

Lack of access to adequate food

“1 take my medicine with food, but it is very diffiat times as there is no food because no-one
works; but | manage to eat a little something with medicine’>*! (Testimony of LK, a woman

living with HIV in rural KwaZulu Natal)

The UN CESCR has interpreted the right to healtimakiding underlying determinants of
health, such as an adequate supply of safe ¥6dthis gains even more significance for
people living with AIDS where access to adequatelfdaily is essential for coping with the
side effects of antiretroviral medication. The gyerequirements of HIV-infected individuals
increase by about by 20 to 30 per cent when chrgmportunistic infections or HIV-specific
conditions begin to be fef? Consequently th&VHO recommends that they should be
assured of at least one recommended daily allowaho®st vitamins. “In the absence of an
adequate diet, this often means that HIV care madrhent programmes must supply multiple
micronutrient preparations** In addition, there are further considerations for atv-H
infected person who has progressed to the stageevghe/he needs to be placed on an ART
programme. Antiretroviral medication, which hassty effects on the user and may in some
cases cause serious side-effects, needs to be wakerfood at regular intervals — most
commonly twice a day — for the remainder of thaspe’s life. For many rural women living
in precarious economic circumstances, the lackcoéss to adequate food remains a barrier to
their realization of the right to healtft. The AIDS Consortium in South Africa has expressed
concern that “[ijn many cases of extreme poveftg, balanced nutrition and sufficient food
that are essential to support antiretroviral treatmare not guaranteed? The AIDS
Consortium has stated that “basic food securitgsisential”. They warned that “[u]nless at

338 Although the Mid-Term Review shows a steady inseem the number of disability grant recipientsira999 (633,778) to

2007 (1,429,593), the latter figure appears to beraulative total of all current recipients as qirih2007, and the proportions
of different categories of disability grant recipie are not disaggregated (South African Governrfg9Q7), p.25, Indicator 21).

339 Taylor Commission (2002), pp.102, 104, 105.

340 Interviewed on 7 May 2007 with the assistanceroingerpreter. The grant amount is R7805$103)per month (Natrass, N
(2007), p. 193)

34 Interviewed on 7 May 2007 with the assistancenoihgerpreter.

342 General Comment No.14, p 3, para 11.

34 Rollins N (2007), p. 1576, citing the WHO standard

34 Rollins N (2007), p.1576.

3% Sections 27(1) (b) and (2) of the Constitutionrgngee the right to have access to “sufficient fand water” and obliges the
state to progressively realize this right.

346 AIDS Consortium (2006), p.5.
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least some food is available for each dose, the sftects of treatment or non-compliance
with treatment can do more harm than gotd”.

A medical practitioner involved in HIV clinical pgpammes in Mpumalanga province
observed that “with the [disability] grant, [patish are able to buy basic food that is
necessary to complement antiretroviral treatmeriterAthe 12-month deadline the grant
expires, patients start to become depressed andstae developing side effects to their
treatment since most of them have to take theiricaidn on an empty stomach. Without the
grant you find that the patient’s CD4 counts drog ¢hey start becoming very ill agaiff®
Some researchers and advocacy organizations hewaatled another alarming indication of
desperation, in anecdotal evidence of patientsafigtstopping their treatment in order to stay
on the grant®®

The women whom Al interviewed commonly experienskdrtages of food and described
their difficulties in securing the food required take with their medication. Fifty-five-year-
old RU had discovered her HIV-infected status atttme of the birth of the youngest of her
four children. Her husband had left her and sherhadaged, while in reasonable health, to
support herself and the younger of her childre\gdrdening and other piece jobs. She told
Al that she had never missed her twice daily ARWio&tion which she would take even if
she had no foo®f’ When there was not enough food in the house, shddwgo out and
collectimbuya a bitter-tasting wild spinactiEven when | do not have food, | still take the
tablet, but | feel more comfortable when | havedftmtake with it.” And thirty-two-year-old
LK, who started taking ARVs in February 2007, comied that I take my medicine with
food, but it is very difficult at times as therens food because no-one works; but | manage to
eat a little something with my medicin&.

Several of the women became very distressed whsgridag their daily struggle to find
food, among them, Tl who had carer responsibilifies the children of her late sister
following her death from AIDS-related illness. S$tarted crying when asked if she worried
about not having enough food for the householdeast one of the older children was HIV-
infected and had become very ill. Every day Tl théer sister’'s children without food to
offer them, she told A She was unable to have access to child suppantsges the birth
certificates and other identity documents neededhe applications had been lost. A local
support organization, however, was trying to ashest to be appointed legally as the

347 AIDS Consortium (2006), p.5. At thd"4neeting of the JCSMF in May 2005, participantsabetied that “critical treatment
such as ARVs may not achieve its full benefit withoappropriate and adequate nutrition” (Accessed on
http://www.jcsmf.org.za/?q=node}9

34 Quoted in TACEqual TreatmentDecember 2005. The medical practitioner concehaetlbeen working in the public health
sector for some time to increase the accessifitART at non-hospital sites to patients who contit afford transport to
hospitals (Al interviews in Nelspruit 3 and 4 Ma().

349 Natrass, N (2007), pp.184-187, 197-198; AIDS Cdism, “Some people would rather die of AIDS, tHase their disability
grant”, Press Release, 15 August 2005; Al intenbgvphone with AIDS Consortium 6 November 2007.

30 Interviewed on 7 May 2007 with the assistancenohgerpreter.

%1 Interviewed on 7 May 2007 with the assistancenoihgerpreter.

%2 Interviewed on 10 May 2007 with the assistancarointerpreter.
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children’s foster mother, in the hope that this doailow them to have access to foster-care
grants and assistance for school-related costfoaod™

Rural women’s low social status also compounded ghablem of limited access to
adequate food. Several of the women in polygynoasiages and living at the homesteads of
their husbands’ families told Al that they wereeofithe last to receive food at family meals.
TH, who took her meals with 12, and sometimes #feromembers of her husband’s family,
told Al that there were periods of food shortagelse added that she would be the last to
receive food fofl am at the lowest end of all***

One local NGO assisting some of the women whomnédriviewed was trying to secure
funds to enable the organization to continue piagidood supplements to those women who
were able to travel to the NGO centre or at leés® & reach local support group3he
provincial Department of Health funded the costhef supplements, but not the distribution
costs. There is provision in national and provihtiadgets for “nutrition supplementation
intervention” for people with TB and HIV. In partilar, people living with HIV and AIDS,
who are or should be on ART but do not have acimeasfood supply, are eligible to receive
supplement meals. At least one of the women whormt&kviewed, LE, who was living with
HIV, was being assisted by a state scheme followieg diagnosis with TB. She still
struggled though, commenting th#tére are times when there is no féot®

Health rights advocacy groups and health care geosihave expressed concern in the
past that the programme was under-budgeted, tloat parcels and supplements were not
available for those eligible at all clinics, anct@ss to this form of support was made more
difficult by the shortage and under-training ofisbavorkers who have to assess eligibifity.
The government, in its mid-term report on progresachieving the MDGs, confirmed that
nutritional supplementation is “provided to peolieéng with HIV and AIDS, TB and other
debilitating conditions.” The number of people igte the supplements was reported to
have increased by a fifth to over 80 per cent engteceding two years’ The report does not
make clear the proportion of those accessing thplements who were living with HIV and
AIDS, nor what proportion were located in ruralageThe circumstances described to Al by
some of the women in KwaZulu-Natal and Mpumalangggests that information about these
state-funded programmes was not reaching thematrthiey faced obstacles in accessing
them.

In recognition of the impact of intractable, largeale unemployment on families living
with HIV, the NSP included as a necessary intefgenthe introduction of “sustainable

33 A “foster child” is a child who has been placedtie custody of foster parents as a result of beippaned or abandoned or
at risk or neglected. Anyone who is not the biatagjiparent who looks after such a child can apple¢come a legal foster
parent at a Children’s Court. The grant is subieet means test (STATSSA Community Survey (200388)p

4 Interviewed on 7 May 2007 with the assistancenohgerpreter.

35 Interviewed on 7 May 2007 with the assistancenohgerpreter.

356 JCSMF(2005) (Available ornttp://www.jcsmf.org.za/?2q=node}9

%7South African Government, Millennium Developmerta® Mid-Term Report, September 2007, p.2Zhis section of the
report was done under Goal 6, Target 7 referringdmbating and reversing the spread of HIV and AlDRSailable at:
http://www.thepresidency.gov.za/main.asp?includesffizsa/social/millenium.html
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income transfer to poor familied>® In responding to this challenge government autiesri
have to uphold their obligations, first of all, poogressively realize the right to health for all
without discrimination. They need to take into agtt) in addition, the life-long needs and
health consequences of HIV infection for women vahe living in circumstances of chronic
poverty. The provision by the state of a numbesatfial assistance grants has been critical
for the survival of individuals and families livingith HIV and AIDS in circumstances of
poverty, but the limitations imposed by currengiblility criteria can result in women still
being denied access to health services and to atiefpod due to their inability to find other
secure income. The NSP recognized this problemiacldded as a requirement for the
effective implementation of the plan, the strengthg of systems to provide food support
and the introduction of a “chronic diseases grafit”.

There may be other interventions
which are long-term and sustainable, to
help ensure that economic barriers to
accessing health services and overcoming
food insecurity are addressed®
Microfinance projects could be one such
intervention which may assist women
who are living with HIV but are
effectively shut out of the formal
economy although still well enough to
work or could be after some period on
ART.**! Certainly the women whom Al
interviewed in KwaZulu Natal and
Mpumalanga provinces had expressed
strong desires to improve their skills, to
find work in the formal sector or
continue to do what they could with
income-generating activities in  the
informal sector. The project in Limpopo
province known as the Intervention with
Microfinance for AIDS and Gender
NGO Service-providing organisations play a vital Equity (IMAGE), which ran from 2001

role assisting women with information on state smwi ;
and helping them cope with the consequences oéndgel to 2005, is reported to _have shown

and other forms of discrimination. © Al 2004 promising results. Over 70 per cent of
participants, who came from a poor rural

area in the province, had reported at the statieproject having had to beg for food or

ENSP (2007), p.61.

BINSP (2007), p.147.

%0 The AIDS Consortium had recommended strengthetiagole of the community health workers to deliseedication and
also food parcels to those too sick to travel laRakss Release 15 August 2005).

%1 pronyk PM et al (2007), pp.1925-1927.
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money in the preceding year. During the lifetimetlué project some 1750 loans valued at
more than US$290,000 were disbursed to the womehused mainly to support retail
business initiatives, with a 99 per cent repaymatet>®> Promotion of similar projects would
require strong and sustained government and damost>® In his address to parliament in
February 2008, President Mbeki acknowledged thed neeintensify efforts to increase
assistance to small business enterprises, “espetiase involving women”, as part of an
“anti-poverty strategy”.

Accessibility of health services: distance and tran sport costs as barriers

“I should have returned in March for a further Cméunt, but | was unable to find the money for
transport.” (Testimony of ND, who was living with HIV and hadug-resistant TB, in KwaZulu-
Natal)***

The UN CESCR has emphasised that health faciligjesds and services must be physically
accessible, by being within safe physical reachafbsections of the population, including in
rural aread® These services must also be affordable for atluding socially disadvantaged
groups®® “States have a special obligation to provide theke do not have sufficient means
with the necessary health insurance and healthfeailties”.**’ The State’s obligation to
ensure equitable distribution of all health famht goods and services has been identified as a
‘core obligation®® by the CESCR, which means that its realizatiorukhbe an immediate
priority.*®® The Protocol to the African Charter on the RighfsWomen in Africa also
requires that “all appropriate measures” shouldaken to “provide adequate, affordable and
accessible health services, including informateshycation and communication programmes
to women especially in rural ared$®

In South Africa however, as the roll-out of the ARTogramme is still predominantly
being conducted through hospitals, health senfieesilV and AIDS can be inaccessible to
many rural women due to transport costs and distanthe South African Human Rights
Commission (SAHRC), in its 2007 review of aspectshealth services in the provinces,
particularly noted that poor road conditions, latigtances, infrequent transport and its high

%2Kim J et al (2007), pp.3, 6-7, 11; Pronyk PM ef24106), pp.1973-1983. The study project receiwedrnicial support from a
range of organizations, including business corpamat foreign government development agencies,rrat®nal non-
governmental donors and the Limpopo Departmenteafitd and Welfare.

%3 The Office of the Premier of KwaZulu Natal inforen@l that income generating projects are seen aopa gender-
sensitive response to HIV and AIDS in the provi{ikinterview by phone 12 February 2008).

34 Interviewed on 7 May 2007 with the assistancenohgerpreter.

3% General Comment No.14, at para 12. availablbtat://www.unhchr.ch/tbs/doc.nsf/(symbol)/E.C.1D00%%.En

366 General Comment No.14, at para 12.

37 General Comment No.14, at para 18.

%8 The CESCR has clarified that each State partyyittattanding its level of economic developmentiisler a minimum core
obligation to ensure the satisfaction of, at they Weast, minimum essential levels of each of thbts found in the ICESCR. The
Committee has stated that “in order for a Stattyparbe able to attribute its failure to meetestst its minimum core obligations
to a lack of available resources, it must demotestieat every effort has been made to use all ressuhat are at its disposition
in an effort to satisfy, as a matter of priorithose minimum obligations"General Comment No. 3 (E/1991/23, 14
December1990), para 10.

39 General Comment 14, at para 43.

70 Article 14(2) (a).

Amnesty International March 2008 Al Index: AFR 53/001/2008



82 South Africa - “l am at the lowest end of all”

costs (relative to income) hinder patients’ acdesthese services at the hospital level. The
report concluded that “the poorest and most vulsleranembers of society are frequently
excluded from accessing higher levels of care...tliese reasor$' These barriers to access
are compounded for HIV and AIDS patients where oalgmall number of health care
facilities have been accredited to provide ARTurat areas!” One Eastern Cape provincial
study in 2007 highlighted the serious transportibafor some HIV patients who lived up to
200 kilometres from the nearest accredited treatwemtre®”

Al was informed, during a visit to a rural Mpumad@nhospital in 2004 after the ART roll-
out had begun, that a patient’s ability to keeput@gappointments was among several key
requirements, apart from clinical indications, whic person had to meet before being started
on ART. As one of the doctors frankly expressed it,

“...if patients are too poor to attend hospital regudy because they cannot afford
transport here, and we have not the transport iadthem here or the means to distribute
the drugs in another way, then we cannot treat th&fn

ART treatment programmes require patients to vieg hospital for a number of
preparatory sessions before beginning treatmemnsare that patients understand the nature
and the effects of the medication and the impodaoic adhering to treatment every day.
Patients are also required to disclose that theyartreatment to a friend or family member,
to ensure that they receive a minimum level of supfo assist adherence. For the women
whom Al interviewed, once on treatment they neeadedsit the hospital on a monthly basis
to collect their medication and to have any sideat$ monitored. All of this increases the
amount of travel required for them and the costeofiaining on treatment. This challenging
situation for patients without secure income higiis the importance of having in place
support systems to enable them to have regularsadcehealth services and to adhere to
treatment.

Many of the women whom Al interviewed were in nesfdmedical attention, several
urgently so, or they had been told to return totibspital or clinic but found it difficult to
undertake the journey due to their economic cir¢antes. Some women reported that they
needed to collect their CD4 count results, whictexdeine when a person living with HIV
should begin ART, or had to go to the hospital tfegir scheduled monthly visit to collect
their ARV medication, but could only do so if thexre able to borrow the transport money.
Among them was thirty-two-year-old L¥>who depended on two child support grants to
support her family. She told Al that to collect H&RVs, “I have to go to the clinic once a
month It is R40[US$5] return. | have to borrow the moneyery way | can.”

Another young woman was facing similar problems emty-four-year-old LE, who was
supporting herself by selling fish in the local keir had visited a mobile clinic to take an

571 South African Human Rights Commission (2007), pg13 35

372 See further below.

53 0dendal L (2007), pp.14, 23-24, 27. The hospitatjiiestion had available only one eight-seaterepatransport vehicle
twice a week.

374 Al interview conducted on 20 August 2004.

57 Interviewed on 7 May 2007 with the assistancenoihgerpreter.
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HIV test. She had tested positive and the staffigeal her with a letter to take to a particular
Primary Health Care facility 90 minutes away by lpukransport. There they provided her
with immune boosters, she told Al. Six months latedanuary 2007, she was diagnosed with
tuberculosis at the same clinic. At the time of ithterview she was finding it difficult to go
back to check the results of her CD4 count becafiiee transport cosf$®

ND's story®”’

Twenty-six-year-old ND, who as the oldest of silisigs had the responsibility for caring for them
as well as her own seven-year-old son, had undertgsts at a hospital to see if she needed to
commence treatment for AIDS. The last time ND walg & go was in January 2007. She told Al that
“I should have returned in March for a further C@éunt, but | was unable to find the money for
transport.” The cost of the transport was R30 (US$4).

She told Al that she had been suffering from tublesis (TB), a common opportunistic infection
in people living with HIV, for almost two years noiNone of the medication she received had
provided a cure, indicating that she had a druigtasst type of TB'®
ND'’s partner, the father of her child, had die@006. ‘My boyfriend and | tested together in 2004. My
parents are also dead, of HIVshe added during her interview with Al. She litedether with her
siblings and son in one room made available to thgmn aunt. None of them had a stable income.
However one of her sisters also had a child amd3@nd her sister supported the entire family »f s
adults and two children on the money they recefueieh two child support grants -- a total of R400
(US$52) per month. She managed to eat only ones @aad described obtaining food as a persister
problem. Adding to her distress were difficultieghaher siblings; they did not treat her well; ther
were arguments and they had been talking aboutihéinfected status in the community. She told A
that she wished she had funds to help her furtbeetiucation and secure a job.

—

Al's findings are consistent with the view eagsed by the South African Human Rights
Commission, that “poor physical access is tantamonira denial of access to health care
services™"® According to the testimonies of the women whonir¢rviewed, due to lack of
the equivalent of less than ten US dollars forgpamt, they were sometimes unable to have
access to hospital and some clinic-based healthcssrfor HIV and AIDS or could do so
only by borrowing money. This precarious situatioeas a source of great anxiety for them. In
South Africa patients in the public sector are regjuired to pay for ART, which is a key

578 Interviewed on 7 May 2007 with the assistancenoihgerpreter.

577 Interviewed on 7 May 2007 with the assistancenoihgerpreter.

78 Rates of multi-drug resistant tuberculosis (MDR)Thd extensively drug-resistant TB (XDR-TB) arergasing in South
Africa, in particular in KwaZulu Natal province and a manner indicating an evolving epidemic anthwiigh death rates
(Andrews JR et al (2007), Gandhi NR et al (2006B.case notifications had increased from 90,2929@&4 to 315,315 in 2006,
with a country-wide “cure rate” of about 56 per tdsut with some districts of KwaZulu Natal and Mpalanga achieving
below 40 per cent (South African Government (209739, Indicator 35). South Africa, globally, is ang the ten countries with
the highest prevalence of TB and HIV co-infectiddPHHRA (2007). Co-infection with HIV and TB “pressnserious medical
and scientific challenges, among them difficultiesdiagnosis, infection control and managing cadities between drugs
previously used to independently treat the twoalies” (HIV-TB Report, 2007), difficulties which atempounded in cases of
drug-resistant TB, with a difficult balance to baimained between effective infection control ahd patient's human rights
(Basu S et al (2007) and Singh JA et al (2007)aé&® “Dilemma as SA faces drug resistant TB epidé(Mail&Guardian, 27
January 2008) and “XDR-TB may be bigger risk thadsA (Pretoria News11 January 2008).

79 south African Human Rights Commission (2007), p.3.
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factor in ensuring patient retention in treatmeragpammes®° Free health care has been
extended to all South Africans using the publierany health care facilities, while payment
for services at hospital level is means-testedigkmt citizens are entitled to receive free
services® However the effects of this free provision of l§aving medicines and services
appear to be undermined for rural women by theadiies they face in securing stable
incomes sufficient to ensure that they have acdessdequate food and affordable
transport®?

The NSP includes transport as one of the basi@lsseivices for which there should be
“equitable provision”, as part of the goal of rethgcthe impact of AIDS by strengthening
“safety nets [to] mitigate the impact of poverf{’®> The women’s testimonies provide
evidence that their right to have access to hesdthiices is not being fulfilled, because the
services are not physically and economically adoles$so everyone without discrimination.
The barrier of transport costs needs to be addiessa@ matter of urgency by government at
national, provincial and municipal levels, whetki@mough some system of subsidized or free
transport, or patient grants to cover transportscos other measures which do not have the
effect of stigmatising those who may use such syster do not impact negatively on the
right to access health care services of others.-dismriminatory access could also be
increased by expanding HIV services as much astpesx the local level (see below.

Availability and accessibility of health services: barriers to treatment and care

“There is international consensus that without urg@nprovements in the performance of health
systems, including significant strengthening of Anmesources for health, the world will fail to
meet the Millennium Development Goals for healthooachieve universal access to HIV services
by 2010”.[Dr Margaret Chan, Director-General of the WHE]

“I did explain and they said try and get the monByt | cannot get the moneyTestimony of KE,
who was suffering AIDS-related illnesses and unébleach the nearest hospital to start ART.]

The UN CESCR has identified the availability of ¢tioning public health care facilities in
sufficient quantity, including trained medical angrofessional personnel receiving

%0Rosen S, Fox MP, Gill CJ (2007), where the authmrte that the retention rates for South Africatigmds in various
treatment programs ranged from 62.2% to 90.3% aveedian follow up period from 12.3 to 19.5 monffise overall average
retention rate in the multi-country study was 60%e national treasury allocation to the Nationap&rément of Health and the
provincial departments of health (through “conditb grants” for HIV/AIDS treatment and other prams), along with
provincial level discretionary funds, provide thellb of the budget for HIV and AIDS prevention, theent and support
programs, The national government procures theeartviral medicines used in the public health @eftom pharmaceutical
companies (in 2007 there were seven companiesree-tiear supply contracts with government). Sond#tiadal funds are also
provided by the Global Fund for HIV/AIDS, TB and M#a and bilateral donors such as PEPFAR and N&©k as ARKand
MSF (Business Day, “Call for Consultation in Aidst@ Contracts (22 January 2008); ISS-TI (2007)2p428; Ndlovu N
(2005); Hickey A 2003a and 2003b).

%1 Taylor Committee of Inquiry (2002), p.85.

%2 See the observations of UNAIDS on this point iotfi et al (2007).

383NSP (2007), p.61.

34 See further below for discussion on decentratisatif HIV services.

385 WHO (2008), Preface.
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domestically competitive salaries, as an esseeigahent of the right to healff? However, in
South Africa there is widespread agreement thatcientry’s hospitals and clinics are
experiencing a severe shortage of trained heaith mafessionals, particularly in rural areas.
In addition, and more controversially, there areottlenecks” in the certification
(accreditation) of sufficient numbers of health ecdacilities to provide ART. Both these
problems have a direct impact on the availabilibg accessibility of health services for
people living with HIV and AIDS, especially wherbely are living in circumstances of
poverty and at considerable distance from treatnesritres. Increasingly health care
providers both within the public health sector dimel donor community have recognized the
need to implement ART clinical programmes at noggital sites and involving the use of
“task-shifting” among health workforce teams, inngmction with community support
groups, in an effort to reach the goal of univeesaless. At the same time urgent steps should
be taken to systematically identify and close thpsgin staffing required to successfully
deliver the national strategic plan.

Staffing crisis

Following the introduction of ART in the public gecin 2004%* the “roll-out” of treatment
had slowly expanded to include, by May 2007, a “clative total of 303,788 patients”,
according to the government’'s mid-term report oe MDGs, at 316 sites across the
country®® Health rights monitoring organizations, howeveoted in April 2007 that an
estimated 717,000 people needed treatrférithe service is provided mainly through
hospitals and requires a doctor to initiate and itnora patient on treatment. Hospitals in
South Africa have had to overcome the legaciesratally fragmented and grossly unequal
health system and are currently experiencing sesteoetages of medical and nursing staff,
particularly in rural areas The National Department of Health (NDoH), in itsnian
resources plan issued in 2006, acknowledged tha ltealth system faces the task of
attracting health professionals to rural and otireter-served areas” and that the “staffing of
most rural hospitals remains a problem, and hdspita remote rural areas still lack
doctors”** As noted by health systems researchers, “[tlher poailability of health
personnel, particularly in the geographical ardage@atest disadvantage, has emerged as one
of the most significant constraints to improvingcess to health care in South Africa®.

36 General Comment No.14, p 4, para 12.

%7The roll-out of ART was undertaken with the partane of the Operational Plan for Comprehensive ®IAIDS Care,
Management and Treatment, November 2003.

38 gouth Africa Government, Millennium DevelopmentaoMid-Term Report, September 2007, p.29.

%9 Hassan F (2007), p.104, where the number of thos&RT was stated as just over 257,000e author notes that about one
third of these patients receiving ART were suppbity donors such as PEPFAR, MSF and ARK. In additaccording to
AIDS Law Project research, between 100,000 to TlDdher people were on treatment in the privaterat-for-profit sectors
(ibid). The JCSMF has shown that the gap betweemtimbers receiving treatment and the number &dder treatment had
steadily grown to 36% by February 2007. (“SA ART offlamme treatment gap”, available at
http://www.jcsmf.org.zalfiles/arv%20data%202007.9if See also the analysis of the treatment witst situation in the
Eastern Cape Province in Odendal L (2007), wheeeaittual numbers of those needing treatment coeldrialerestimated
because of the staffing incapacity at the climelevhere VCT services were being provided (pp3, 1

3% NDoH (2006), chapter 2, pp.22; Schneider H ¢2@06), pp. 17- 20Schneider H et al (2007), p.298.

391 schneider H et al (2007), p.298.
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There is a direct correlation between the numbereoiple with access to health services and
the number of health service providers, accordingné WHO?*?

While public health expenditure is reported to hangeeased since 1994, it has apparently
not kept pace with the increasing number of peaghegounting to about 84 per cent of the
population, needing to use services in the pulsialth sector. In addition there is a striking
inequity in the levels of expenditure in the puldicd private health sectors. According to
NDoH information in 2005, private sector expendtwas nearly 13 per cent higher than in
the state sector, despite the former providingisesvto only 16 per cent of the population.
Half of South Africa’s nurses and two thirds ofdisctors are working in the private sector. In
2007 the extent of the inequity in access to headtle providers was evident in the ratios of
medical practitioners per population served: wittlie public sector it was one per 4,219,
while in the private sector it was one per 8%1State expenditure has also not kept pace with
the impact of the “extraordinary additional disehseden” from HIV and AIDS, and has not
always been effectively deployed, according to thealystems researchers and advocacy
groups>**

Médecins Sans Frontiéres (MSF), in referring to Sloaithern African sub-region, states
that the “lack of health staff is a deadly impednine expanding and sustaining antiretroviral
treatment and must be confronted as an emergendy’. Sbuth Africa shares with other
countries in the sub-region difficulties in retaigi appropriate levels of trained health
personnel, including through the impact of inteioal recruitment of health care providers
by countries with more developed econoniiéBetween 1996 and 2003, supply of doctors in
provincial health services declined by 24 per aamd of nurses by 16 per cent. The NDoH
referred to “dramatic declines in public sectorspanel” and that the “decrease in the number
of professional nurses in most provinces” was ahto “the core of health service delivery”
and had to be addressed “as a matter of urgefcyDuring the same period there was a
decline by 35 per cent in nurses undergoing pradeabtraining in South Africa, with only a
minority of those trained working in the public 8#C*® The shortages have been experienced

392\WHO (2008), p.6.

3% Health Systems Trust (2007), p. 143-144; see HBO®H (2005), paras 2.1.6b and 2.2; NDOH (2006),pté1a2, p.30;

Schneider H et al (2007), pp. 296-297; MSF (2007@; Africa Public Health Rights Alliance (APHRA2007), p.2 (Table on
health expenditure profile of countries with highegerall TB prevalence in Africa).

3% gschneider H et al (2007), pp.296-297, and notiag that HIV and AIDS contribute 29.8% of all demih South Africa (p.

301, Table 12.2 using data from 2000); ALP, NEHAWkRH TAC (2007); Holdt VK, Murphy M (2007), pp.313-8 329-332;

Odendal L (2007), pp.6-7, 16-17. Hickey A (2001 @203b) noted the poor capacity initially at prayiai level for planning

and using “conditional grant funds” for HIV/AIDS ggrams from national treasury, and in addition @ersble variation in

expenditure levels within the provinces, using dtodal and discretionary funds, on HIV/AIDS healttterventions, with the
Western Cape spending the most and Mpumalangaaisé per AIDS-sick person (Hickey A (2003a)). Takelr province had
spent less than 40% of its conditional grant in2@®mpared with KwaZulu Natal 100% and the Wesaipe 98% (Hickey A
(2003b). These two provinces also topped up th@iditional grant allocations with a higher propamtiof discretionary funds,
with KwaZulu Natal at 54%, Western Cape at 29%, parad to Mpumalanga at 16% of total (Ndlovu N (2005

3% MSF (2007), p.19.

3% WHO (2008), p.6.

39 NDoH (2006), chapter 3, p.35.

3% Schneider H et al (2007), pp.298-299 and Tableg &2d 12.3; and ALP, NEHAWU and TAC (2007), pasair 3.2

referring to the steady decline in the number ofesi in the public sector since 2000. MSF (2008, Daily News, ‘Nursing

Situation Disastrous’ (8 November 2007), quotingrfeois Steyn of the University of the Free Sta& ¢imly 2,508 of the 7,000
nurses graduating between 2003 and 2006 were vgpitkithe public sector
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also in other categories important for managing ahd AIDS, including pharmacists and
dieticians®® The staff shortages appear to have resulted fesnang other things, training
deficits, the impact of HIV and AIDS directly onetthealth care providers and on working
conditions, high stress levels, protracted recrathprocesses to fill vacancies or poor human
resources planning, salaries which were uncompetitivith the private sector and

emigration’®

The prevalence of HIV among health workers in Sdifitica is similar to that prevailing
in the community at larg€” The health sector consequently has faced signifitsses of
health workers as they get sick. In addition th@sgumstances have a negative effect on the
morale of remaining staff, having lost colleagued &acing an increased work load. Studies
have shown that the impact of HIV has been linkéith wtress, burnout, absenteeism, and
decline in quality of health servic88.The WHO refers to a “vicious circle” in which the
epidemic fuels the health workforce crisis while g$hortage of health workers represents a
major barrier to preventing and treating the dieé%s These effects for health care staff
would have been exacerbated by the governmentayslah adopting and implementing
effective treatment regimes for HIV-related oppaorstic infections and AIDS* These
deteriorating circumstances would have contribtetthe pressure on staff to emigrate which
is driven principally by economic factors and warkiconditions'>®

In their submission to the South African Human RsgiCommission, health rights
advocacy groups drew attention to the declining lben® of nursing staff per 100,000 public
health sector users over a five-year period frorB020They expressed concern that the
declines in staffing ratios were “symptomatic ok thbsence of any reasonable [human
resource] planning,” most particularly in relatitmthe increased demand caused by and the
direct effects on the workforce of HIV and AID%° The NDoH’s human resources plan of
2006 acknowledges a variety of pressures contrniguid the poor retention rates of health
personnel, but only very briefly alludes to HIV @se of a number of disease trends which
pose human resource challengf€dhe Minister of Health acknowledged, in a speechra
African Union meeting in 2007, that attempts toraduce retention measures such as by
improving salaries and conditions of service, anteeng into bilateral agreements to stop

399 Al interview with staff at DoH KwaZulu Natal pravee (by phone), 11 February 2008.

40NDoH (2006) in its discussion of factors contringtto the staffing deficits noted “the poor satarbeing paid to health
professionals in addition to high workloads” and tmpact of increasing migration of health persbrfdeapter 2, pp.27, 31).
NDoH (2006) added to this the impact of uncompetisalary levels and working conditions relativehe private sector which
affected staff retention and encouraged migraficimapter 3, pp.48-49).

401 shisana O et al (2003 and 2004).

42 Dovlo D (2007).

403WHO (2008), p.6.

404 gchneider H et al (2007), pp.302, 306; Stein | €2007), pp.956-957.

405 Awases M et al (2004); Schneider H et al (2008)8p Professional emigration has been driven both byedtin lack of
resources (a “push” factor) and by policies of dewed countries which actively welcome foreign grai¢s to supplement
locally trained personnel (a “pull” factor”). SeélR (2004) and Bueno de Mesquita J and Gordon M§R0he UK introduced
a code of practice for international recruitmentheflth personnel (UK Department of Health, 200vjugh such codes have
been criticised as being ineffective and restrictime human rights of those seeking to work abfadidgma, 2006).

406 ALP, NEHAWU and TAC (2007), pp. 8-9, citing figs from the Health Systems TruStuth African Health Review 2005
4" NDOH (20064a), p.31.
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recruitment from abroad, had had only limited img&t0On a separate occasion the Minister
also acknowledged that the staff shortages hadgatine effect on efforts to expand the
number of health care facilities able to provideTA®

During its visit in May 2007, Al heard complaintsat delays in completing recruitment
processes by provincial departments of health werginuing to contribute to a significant
number of unfilled posts in hospitals, particuldriyMpumalanga provinc&® For a variety of
reasons, the scale of unfilled professional pasthé South African public health sector is
very high, and in 2003 was over thirty per centarmy rate’™ In the same year, the
individual provinces showed differences in the Iswa vacancies, with Mpumalanga having
the greatest difference between the number ofipiigdalth sector posts (19,018) and the
number filled (6,201 or only thirty-three per cefvaZulu Natal had 76 per cent of its posts
filled in the same year, and the Western Cape ®@eper cenf’ The NDoH’s human
resources plan acknowledges that there is an urgeat to improve human resource
management and decision making on recruitmentsnyittovincial departments of healfth.

In January 2008 the South African Medical Assoo@t{SAMA) publicly expressed alarm
that four district hospitals in Mpumalanga provirtted closed their after-hours emergency
services due to a shortage of medical officersh witdirect impact on continuity of patient
care and availability of emergency treatment ane dar new cases including victims of
sexual assault. The shortfall had partly ariseraaonsequence of changes made to the
medical internship (Community Service) programme2006. SAMA noted that it had
advised the NDoH in 2007 of measures which proaingepartments of health could take to
minimise the effects, but that Mpumalanga’'s Departmof Health, in contrast to other
provinces, had failed to act on the adviteSeveral weeks later, on 11 February, the national
Minister of Health announced that she had set theiqcial department a six-month deadline
to fill all vacant advertised posts and that autiiaelated to financial and human resource
decisions had to be decentrali$&d.

The impact of staffing shortages for people’s apiid have access to health services was
evident at the start of the ART roll-out. In 20@4iring a visit to a rural Mpumalanga hospital,
Al had been informed that 50 people had started ABRfie two months after the drugs had

%8 Minister of Health . Accessed ittp://www.doh.gov.za/docs/sp/2007/sp1116.ht@éeMafubelu D (2004).

4% gpeech by Dr Manto Tshabalala-Msimang, MinisteHelth, at the Global World HIV & AIDS Alliance ®éerence,
University of Zululand, 2 October 2007. Available attp://www.doh.gov.za/docs/sp/2007/sp1002.html

410 Concerns on this point were expressed in both Mpanga and KwaZulu Natal provinces, with part ¢ #xplanation
provided to Al for the delays in confirming appoengnts and filling posts being that the final auityoresides with the
provincial Head of Department of Health (HOD) arad at the operational level. In the former provitice delays and apparent
lack of sense of urgency in confirming appointmérad been a concern frequently expressed to Ahduwiisits to Mpumalanga
province between 2001 and 2004. See Holdt VK, Myrh(2007), pp.318-322 on the impact of centralaatof decision-
making on recruitments and budgets for hospitaSanteng Province.

4 Schneider H et al (2006), p.18; Poggenpoel S,9@lad (2004), p.16 who note that in 2003 52,574gpeere unfilled; Holdt

V K, Murphy M (2007, pp. 331-332.

412 poggenpoel S, Claasen M (2004), pp.16-17, usitayfdam the Health Systems Trust.

“13NDoH (2006), chapter 4 p.76.

44 SAMA Media Release: SAMA speaks out on Mpumalaridespital closure. 29 January 2008. Available at:
http://www.samedical.org/Al interview (by phone) with SAMA 12 February 200SPOs expressed concern to Al about the
impact of these after-hours closures on availghilitservices for rape survivors.

“15“Manto sets six-month deadline” (news24.Com, 1frGary 2008). Accessed at:
http://www.news24.com/News24/South_Africa/Politl;s2-7-12_2268692,00.html
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become available to the hospital. The clinical paogme was being run by one doctor
assisted by three other doctors who had other glufibe number on treatment represented
less than one per cent of the estimated HIV integepulation who clinically required ART

in the areas which the hospital serf&dOver three years later the number of patients on
ART had risen to 3000, but the staffing had notpprtonately increased. One of the
international organizations assisting in the sttiemiging of the public health sector response
to the HIV epidemic, Right to Care, however, begasupport programme at the hospital in
2006, providing two additional doctors and othey legtaff such as counsellors and data
capturers. There remained a waiting list of peoleding to begin treatmetf.Another rural
hospital, which Al had visited in KwaZulu Natal pioce, had managed to increase its staff
capacity from one to three physicians for the ARihical programme. They had 1,700
registered patients in May 2007, with a ‘scale-ofpinore than 50 per month and a “minimal
waiting list”*® The provincial department of health has been eigja number of measures
in response to the difficulties in securing andgirghg enough doctors, nurses and other key
staff for comprehensive HIV services in remote aneapitals and clinics. These include
seeking support from other government departmenthe area of housing, education and
transport to improve services in remote areasgwenig salaries for nurses and bringing in
more administration staff to protect the capacitynorsing staff to concentrate on clinical
work with patientg™®

The NSP recognized that the “unavailability of Edl personnel” represents a “major
threat to the implementation of the NSP’s interierd to provide prevention, treatment, care
and support*® and must, as MSF noted, be confronted as an en®rg€ivil society
organizations monitoring the roll-out of ART andetlimplementation of the NSP have
identified the need to address the health secharmsan resources crisis as a key immediate
priority.** In late 2007 some additional measures were anrouog the Minister and also by
several provincial departments of health, includingreasing training provision for nurses
and improving living conditions for rural-based heeacare staff? These steps, however,
may not be sufficient or rapid enough in their eféeto overcome severe staff shortages in the
public health sector. The WHO recommends a systeraatilysis of human resource needs,
in particular for effective delivery of HIV servisé” The national government should also
exercise its coordination and oversight resporigésl to call to account any provincial
departments which may be failing to improve humasource management and decision-
making on recruitments. Staffing shortages arerddvao availability of health services and

418 Al interview 20 August 2004.

47 Interview with Right to Care (by phone), Johannegh29 February 2008itp://www.righttocare.org/content/contact_us.htm
418 Interview with hospital staff at Church of ScotlaHospital, Tugela Ferry, 8 May 2007.

419 Al interview with staff at DoH KwaZulu Natal pravie (by phone), 11 February 2008.

420 NSP (2007), p.147.

421 Report of the 10 JCSMF meeting, Durban, 5 June 2007 (Accessettat/www.jcsmf.org.za/?2g=node/112

422 See above note 407. A bilateral arrangement bet8eeth Africa and Cuba for placement of Cubanatsdn rural hospitals
has been long established. In July 2007 the MEQi@#r) for Health in KwaZulu Natal province annoad measures to
improve living conditions for staff in rural areas well as strengthening schemes to facilitateepi@nt of foreign doctors in
provincial hospitals (IOL, 18 July 2007, ‘KZN totgmore foreign doctors’); similar drives were unday in the Eastern Cape
(IOL, 17 July 2007, ‘Eastern Cape Health DepartneenRecruitment Drive’).

422 WHO (2008), Recommendation 4.
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thus can constitute a denial of the right to thghbst attainable standard of health. The
persistence of this barrier will have an obvioupdct on the government’s capacity to fulfil

the country’s health-related commitments made utibeMDGs***

Accreditation “bottlenecks”

“[M]any accredited service points are already fuimsting beyond capacity”.
[NSP (2007)]

The consequence of staffing shortages in limitirageas to HIV services has been
compounded by delays in the accreditation of sigfficfacilities to provide ART and related
services, relative to the level of need. In turaffgtg shortages have been a cause of delay
within national and provincial departments of hledlt accrediting new facilities. Both of
these factors have meant that for people diagne#bdAIDS in rural areas, gaining access to
ART clinical programmes can be delayed for montfisrahe diagnosié®®> Where only
hospital facilities have been accredited, then thay also have to travel excessive and costly
distances to reach the nearest accredited fatifity. turn staff in those hospitals which are
certified to provide treatment are overstretcheuk grave effect of this situation of limited
accessibility of services is to deny access taédifeng medicines or to jeopardise the ability to
adhere to treatment for many people marginalisedpbyerty. Rural women, who are
disproportionately represented amongst the poer,cansequently particularly affected by
these constraints. However some progress in adidgeggese consequences is beginning to
be made through decentralisation of services aask*shifting” within the health workforce.

The process of accrediting public health facilitiegprovide ART services is managed by
both the National Department of Health (NDoH) amdvincial departments of health. The
NDoH'’s accreditation tool contains a long list afegtions to be completed by the facility
seeking accreditation, including information on fobowing: staffing, infrastructure, HIV—
related patient intake, existing HIV-services cotie available, laboratory and pharmacy
capacity, access to medical specialist servicesergamanagement systems and points of
contact with volunteer support netwofk6Some of these items are indicated as minimum
requirements which have to be met for accreditatiothe revised 2006 version the presence
on staff of a medical officer is not included amimimum requirement. However a range of
nursing staff is indicated as essential, along wé#pacity to access specialist medical services
on or off-site. The NDoH has the responsibilityinepect and make final decisions on sites

424Bueno de Mesquita J, Gordon M (2005). The Africdolle Health Rights Alliance (APHRA) (2007) is caaigning for
governments to implement the 2001 Abuja DeclaratonHIV/AIDS, Tuberculosis and Other Related Infees Diseases.
Abuja, Nigeria, 21 April 2001. Available dtttp://www.uneca.org/ADF2000/Abuja%20Declaratiomht

and achieve the MDG targets. APHRA recommend theretshould be at least three doctors, 10 nursksi@a pharmacist per
1,000 of the population. South Africa falls beldvistlevel.

4% Hassan F (2007) noted that at the time of writapproximately 30,000 people are on official waitiigls for ART at
accredited facilities (p.104).

4% See Odendal (2007) who notes that the delaysadstaff shortages in the accreditation of an agiditi hospital in a rural area
of the Eastern Cape Province meant that peoplengeedon ART had to travel up to 200 kilometresitwess services from the
accredited hospital. The delays in accreditationevaso due to delays in the transfer of proving@aernment funds to the
hospitals (pp.14, 23-24, 27).

427 Comprehensive HIV and AIDS Care and TreatmentSouth Africa: Facility Accreditation Form (reviséday 2006).
Accessed athttp://www.doh.giv.za/docs/faform-f.html
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which have been identified and upgraded by theipot departments of health. The budget
Is then sent to the province for the sites onceedlited to provide ART. Initially the target

was to certify at least one ART service point pacheof the 53 health districts, then later
further service points in sub-districts. By SeptemB006 nearly 70 per cent of sub-districts
had at least one service point, according to thefB project manager of the HIV and AIDS

Treatment Plan. In February 2008 the number ofealitad facilities in the public health

sector had risen to 391, including several af8iaNGO-run health centr&S.

The process has not always gone smoothly, howewvih, delays occurring in some
provinces in finalising the accreditation of sultabquipped and staffed facilities, either due
to lack of capacity or possibly a sense of urgandpe relevant departments of health. Some
provinces had moved ahead quite fast, including Zv@ Natal, which according to the
NDoH had 77 accredited facilities by February 26038Al heard complaints, however, about
serious delays in the accreditation process in Mpanga province, delays which were
affecting the availability and accessibility of services, and thereby contributing to
undermining the right of people living with HIV adDS to the highest attainable standard
of health. According to NDoH data in September 2a0@ province had 18 out of the 40
identified facilities with accreditation statusv€&iadditional facilities had been accredited by
February 2008%° This situation, according to information providéa Al by service-
providing, advocacy and monitoring organizationgeared to be a result of lack of a sense
of urgency and strong provincial leadership, toa faff allocated to the task, as well as
chronic delays in confirming staff appointments ahé provision by the Public Works
Department of basic equipment necessary for adetewh status. Al had been unable to
obtain a response from the provincial DoH conceyriig views on the accreditation process
in the province by the time this report went tapri

Several international NGOs, including Absolute Retior Kids (ARK) and Right to Care,
have with the agreement of departments of healpamded to the problem of staffing
shortages as an obstacle to accreditation. They fumded the provision of core staff teams
and infrastructure needed by facilities trying figrade more swiftly to accreditation level or
to expand capacity to increase the numbers ofrgatan ART:

428 NMF and MSF (2006), pp. 27-29, 41. At that tithere were 273 accredited sites in the country aimgto NDoH (2006),
Database of all ART facilities in South Africa, assed on http://alp.org.za.dedi20a.your-
server.co.za/images/upload/Oct06%20ART%20datadaseBy February 2008 the number of identified aditesl facilities
had risen to 391 (Al interview with NDoH, Pretofiay phone), 25 February 2008). According to NDol(@), an updated list
sent by the NDOH on 8 February 2008 to Deena BOB&E, and forwarded to Al by the ALP, there wereritb1 sub-districts
still without accredited facilities.

429 Al interview with NDoH, Pretoria (by phone), 250faary 2008. These facilities include four prisamsl three NGO-run
sites. The NDoH (2008) list shows 14 of the sudirdits still without accredited facilities. Infoation provided to Al in an
interview with DoH KwaZulu Natal (by phone), 11 Febary 2008, indicated 80 accredited sites, whiauthed 2 NGO-run
clinics.

40 NDoH (2006), Database of all ART faciliies in Sou Africa, accessed onhttp://alp.org.za.dedi20a.your-
server.co.za/images/upload/Oct06%20ART%20datalasetich shows Mpumalanga with 18 accredited faedifiall of them
hospital sites. NDoH (2008) lists 23 accreditedlifsgs and five sub-districts without accrediteatilities. (Al interview with
NDoH, Pretoria (by phone), 25 February 2008.)

431 For instance ARK deploys “Swift Working Action Trea” consisting of a doctor, nurse, pharmacist aatd-dapturer and
also provides computer equipment for data uptakés fiype of intervention has assisted a numbeadfifies in Mpumalanga
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Civil society organizations remain concerned thatdccreditation process is too complex
and creates unnecessary delays to the expansiawadable and accessible facilities. In a
submission in April 2007 to the South African HumBights Commission’s hearings on
access to health care services, the AIDS Law Projbe National Education, Health and
Allied Workers Union and the Treatment Action Cargpaexpressed concern that the
national Ministry of Health was failing to addre$mttlenecks” in the accreditation process
which had the effect of denying “the provision é$aving medicines” to those not yet on
treatment and overburdening those hospitals alraadsedited to provide ART

Increasing the availability and accessibility of ac credited facilities

That the level of ART treatment need in South Asricastly outstrips the availability of
treatment centres and the capacity of their exjssitaff to provide services is evident from
the gap between the actual numbers of people iege&hRT compared with the number
estimated to need the treatment. The NSP acknoededige extent of this problem in
commenting that “many accredited service pointsaineady functioning beyond capacifi.

In late 2006, during an exchange hosted by the dhelandela Foundation and MSF
between health care practitioners over models of ABlivery in “resource-limited settings”,
the project manager of the national ART roll-out, David Kalombo, acknowledged that
“most of our hospitals are overwhelmed, so we needown-refer patients”. Indeed, he
continued, “we have revised the tool of accreditatso that we have at least begun to down-
refer stable patients to clinics.” Additionallyetle is a need to move towards “nurse-initiated
treatment” at the level of Community Health Cen{@€BICs) and Primary Health Care (PHC)
facilities, “so that we can improve the uptake afignts.***

In a similar spirit, the NSP, which set as a tardpet provision of treatment, care and
support to eighty per cent of people living witi/tby 2011, listed, as one of the “innovative
ways” of achieving this target, a practice refertedis “task-shifting”. This approach could
allow, for instance, the deployment of trained puyn health care nurses to initiate
antiretroviral treatmerff®> The WHO, in its global recommendations and gui@sion task-
shifting, described it as a process of moving djmedasks where appropriate to health
workers with shorter training and fewer qualificais, in order to “make more efficient use of
existing human resources and ease bottlenecksriicsedelivery”**® This process, they

and elsewhere in South Africa to help speed ugidiaton of their accreditation. (Al interview withRK staff, Nelspruit, 3 May
2007;http://www.arkonline.org/projects/hiv_aids/indextit).

432 ALP, NEHAWU, TAC (2007), para.3.3.

43NSP (2007), p.48.

434 NMF and MSF (2006), pp. 29, 31). Al visited in Ma907 one CHC, in Inanda near Durban, which hadibggoviding
ART in February 2007. The facility, which was vempwded with waiting patients, provides a rangea¥ices including a TB
sub-clinic, maternity and labour ward, VCT, PMTCduaselling, testing and treatment, and operatea 84-hour basis. The
day and night staff do include doctors. Al visitad2004 a private clinic, the ACTS Clinic near Mgisim Mpumpalanga, which
had been providing ART using funds from ARK, RightCare and PEPFAR (see NMF and MSF (2006) pp.1l®d#érding this
clinic). It was, in mid-2007, in the process ofrigpiaccredited to provide ART and other HIV serviaesa public health sector
clinic.

45 NSP (2007), pp.59, 86, 147. In 2006 the Departroéitealth issued and then later withdrew instarithat ART should
only be initiated by doctors (MSF (2007), p.13. Theised May 2006 facility accreditation form doest require the presence
on staff of a medical officer (sé#tp://www.doh.giv.za/docs/faform-f.html

43 WHO (2008), p.7.
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recommend, should also be accompanied by the adopti“competency based training that
is needs driven”, and a system of “supportive suipem and clinical mentoring” and
referrals’®

The government’s promotion after 1994 of primargltitecare, with over 1,300 new PHC
facilities being built and several hundred upgradedvides a basis for decentralising the
provision of ART and related services. Althoughsttdpproach is partly driven by the
shortage of doctors, the shortage of nursing std$éo remains a major challenge.
Consequently task-shifting would have to requireiobilisation of “local communities” for
the provision of services normally provided by ms$® The WHO recognizes that
“community health workers”, including people livingith HIV and AIDS, can make a
significant contribution to decentralizing servigesrural communities and should receive
adequate wages or other commensurate incentiveseffaices to be sustainaffé.

According to National Department of Health datanfréebruary 2008, KwaZulu Natal
province had the largest number of accreditedif@slproviding ART (75), including four
sites in prisons. Eighty per cent of the accredhedlth facilities were hospitals. Compared
with earlier figures from 2006, the province hastbgradually increasing the number of sites
at CHC and PHC level as the capacity of hospitatsime saturatéd’ All of the CHC sites
have now been accredited, and the expansion imaapr health care clinics includes two
NGO-run facilities providing ART, now as part ofetipublic health sector. One clinic, in a
very remote area, Mkhanyakude, near the borders Wibzambique and Swaziland, is
providing a 100 per cent decentralised servicehaale by patients on foot, with the backup
of a mobile doctor and pharmacy servitdn other provinces the proportion of non-hospital
sites providing ART ranged from eight per cent (Myalanga) to nearly 55 per cent in the
under-populated but large province of the North€ape. The Free State and the Western
Cape provinces also showed significant trends tdsvaon-hospital siteé?

Some studies of the implementation of ART clinippbgrammes at non-hospital sites
have shown encouraging results. In some of thesescaeatment had been initiated by
doctors at a hospital, with ongoing care occuri@ghe PHC facility level; in other cases
treatment was initiated by nurses at this levethvappropriate physician-led training and
supervision. In the Free State, nurses at the ditede PHC facilities were providing
treatment-preparation training for patients who hadn initially assessed by a hospital-based
doctor. After the training the patient would beereéd back to the hospital for ART to be
initiated. “Follow-up thereafter was based primaéit clinics, where nurses were responsible
for issuing medication, clinical monitoring and adénce monitoring...*** Despite an
initially insecure drug supply and greater patienimbers than had been planned for in

4T WHO (2008), Recommendations 9 and 11.

438 gchneider H et al (2007), p.295; Odendal L (200)20-22; MSF (2007), pp.2-3, 8-9, 19; NSP (2007)47. See discussion
of the role of community workers in NMF and MSF (B), pp.46-49, and MSF (2007).

4 WHO (2008), Recommendations 14 and 20.

440 NDoH (2008); NDoH (2006), Database of all ARTifities in South Africa, accessed dnitp://alp.org.za.dedi20a.your-
server.co.za/images/upload/Oct06%20ART%20datalHase.x

441 Information provided to Al by DoH KwaZulu Natall February 2008.

442 NDoH (2008).

443 stein J et al (2007), p.955.
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relation to staffing levels, the nurses managed thabstantially increased diagnostic and
clinical roles effectively. The researchers reprtkat “staff expressed pride in the high
adherence rates being...achieved”, but found theimselling and support role the most
challenging aspect of their wot¥.

In the Eastern Cape, the Lusikisiki PHC facilitysbd programme, supported until late
2006 by MSF, showed a faster enrolment of peoptetieatment at the twelve PHC facilities
and better retention of patients in treatmenttinadato the nearest district hospital programme.
The PHC facilities and the hospital served a rpogdulation of 150,000 people, 80 per cent of
whom lived below the poverty line. By 2006 the cameldl efforts of the clinics and the
hospital had resulted in 2,200 people being broogttb treatment, which, according to MSF,
represented 95 per cent coverage of those estirtmteeged ARTY This primary health care
clinic level programme also achieved a high praportat 81 per cent, of its patients
remaining on treatment at or after 12 months. Allaimnate has been achieved by some other
non-hospital-based programmes in the Cape Town altb@ugh their capacity to continue to
initiate new patients on ART was reported to beidishing*® Overall the removal of the
barrier of transport costs for rural patients irsikisiki had helped increase access to HIV
services and improve treatment adheréfice.

A key feature of the Lusikisiki programme was theager reliance on nurse-initiated
treatment.’® The area was reported to have only five doctorslp6,000 people, which is 14
times below the national average. The clinic nursesthe ART programme, with training
and regular mentoring and supervision by a moleiert of physicians. The nurses’ increased
diagnostic and clinical role was associated withirzecreased role for community health
workers in, for instance, adherence monitoringpsupgroups and treatment preparedness for
patients. This task-shifting was partly necessay b the high vacancy rate in nursing posts,
which in other parts of the Eastern Cape provinas tontributed to ‘bottlenecks’ in the
provision of counselling, testing, assessment fod #nitiation of patients on ART and
ongoing caré* An important additional benefit of task-shiftindpserved in the Lusikisiki
programme was that it encouraged higher commuratiigipation and a decrease in stigma
associated with the illneé¥

44 Stein J et (2007), pp.960-962

445 Bedelu M et al (2007), pp.464, 467; MSF (20073; ford N et al (2006), pp.17-22.

446 These were a provincial DoH-run clinic in Gugulei{®0.3%) and three clinics in Khayelitsha (83.5%) by the DOH and
MSF (Rosen S et al (2007), pp.1694-1696 (Tablesdl2y). Regarding the latter three, MSF (2007)rrefeto them as reaching
“saturation” point (p.9). ARK has reported a rafe86 per cent of patients remaining in care andinamg to take their ARV
treatment in relation to treatment centres, incigdi primary health care facilities which they sugpor
(http://www.arkonline.org/projects/hiv_aids/indextty.

47 A similarly encouraging outcome has been repdidednother Eastern Cape initiative, at Madwalessgital where medical
staff developed an HIV program closely tied to satellite clinics in a deep rural area with sigrfit physical access problems
for the local population. Over a period of two yeaver 900 patients had been initiated on treatnf€hom A (2007.)

448 gee discussion in NMF and MSF (2006) of the legal regulatory framework which apparently does prohibit nurses
from undertaking treatment initiation and dispegsikRVs. The participants concluded that “in rurettings, where doctors are
not available, nurses should be able to initiatteepts on ART”, but added that it “would be clinigaadvisable if severely ill
patients that are very immuno-compromised aresitgitl by a doctor” (p.51).

4 0dendal L (2007), pp.20-23.

40 NMF and MSF (2006), pp.6-12; Bedelu M et al (2007).465-467; Ford N et al (2006), pp.19, 20, 28sdons from
Botswana, another high prevalence country, sudbastbetter utilization of nurses has the potdrtiancrease access to ART,

Amnesty International March 2008 Al Index: AFR 53/001/2008



South Africa - “l am at the lowest end of all” 95

In May 2006, at a special summit of the Heads ateSand Government of the African
Union in Abuja, governments including South Afrieeommitted themselves to combat HIV
and AIDS, as well as tuberculosis and malaria. Aie €nd they would, among other steps,
“... ensure the integration of HIV/AIDS, TB and Makprogrammes into Poverty Reduction
Strategies and Programmes; and thus ensure acceseduate nutrition and food security,
other social protection measures as well as tredatnoare and support.” In addition they
would work to “strengthen health systems...for sgalip and accelerating Universal Access
to prevention, treatment, care and support for WIBS, TB and Malarid™

These broad commitments are reflected in the N3#chaitself reflected a consensus
between government, civil society organizationslthecare providers, people living with
HIV and other concerned organizations on how ta@wae barriers to prevention, treatment
and care and universal access. The NSP affirmedlittg inequality and poverty” as one of
the guiding principles necessary for the progre&ssalization of the right to access to health
services. It envisages that a range of anti-povatérventions would contribute over the five-
year period of the plan to the fulfilment of thaght. The NSP’s targets include increasing to
70 per cent the proportion of adults starting ARiTnion-hospital settings, with a similar
proportion either initiated or managed on treatnignurse$>

As indicated in the preceding pages of this regbsdre is evidence that women who are
living with HIV in circumstances of poverty and umployment in rural areas, face
continuous challenges in maintaining regular actes$galth services. These services are not
physically and economically accessible to everywitbout discrimination. Their availability
is limited also by staffing shortages and bottléssen the accreditation process. The lack of
secure access to adequate food daily also remaiasbarrier to the women'’s realization of
their right to health. It is only with consideraldlificulty, as well as great determination, that
the women whom Al interviewed were able to mandgar ttreatment and try to improve
their health. Government social grants did assistability of some of the women to cope
with their health needs and family responsibiliti¢¢owever the restricted criteria for
eligibility for disability grants were a source anxiety for them. The official acceptance, in
the NSP, of the need to decentralise HIV servigegonjunction with the development of
task-shifting, should contribute in the longer-tetionthe women'’s increased access to health
services and the realization of their right to tteal

In fulfilment of the country’s obligations undertémnational human rights standards and
as progress towards accomplishing the targetsndbiei NSP, the government should ensure
that:

reduce congestion at centralized ART centres, eednoecessary travel by patients and allow forliloeé provision of support

for adherence and education” ( Miles K et al. (200#HO (2008), p.44). See also the benefits repolig ARK from its
community-based ‘patient advocate’ scheme which hawouraged people to seek and adhere to treatment
(http://www.arkonline.org/projects/hiv_aids/indexttiy .

41 Special Summit of African Union on HIV/AIDS, Tulmedosis and Malaria, Abuja, Nigeria, 2-4 May 2006,
Sp/Assembly/ATM/2(1) (available dtttp://www.africa-
union.org/root/au/conferences/past/2006/may/surdotten/ABUJA_CALL.pdf); see also Abuja Declaration on HIV/AIDS,
Tuberculosis and Other Related Infectious DiseaMegja, Nigeria, 21 April 2001. Available at:
http://www.uneca.org/ADF2000/Abuja%20Declaratiomht

“2NSP (2007), pp.55, 85-86.
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» the barrier of transport costs is addressed asttemaf urgency by government at
national, provincial and municipal levels;

* information about state-funded nutritional and nmgiplements is fully dispersed to
all health care facilities and social welfare ofcand barriers to access to these
services are addressed;

« all possible measures are taken, including witkritional support, to improve the
availability of health services by increasing headiector staffing, including by
accelerating recruitment processes and the fiihgacancies, the strengthening of
training programmes, and encouraging the retentibrstaff by improving their
working conditions and their remuneration (espécial under-served area$)

e support continues for the expansion of ART clinjgadgrammes at non-hospital sites
in rural areas, including by devolving clinical d¢&on making on HIV care down to
the most effective level of competent operationahagement, with the necessary
capacity-building and supervision for nurses anrooinity outreach workers;

* the remaining obstacles at national and provinigeéls to the completion of the
accreditation process are addressed to ensurersaiivaecess to ART and other HIV
services; and

e these steps are taken within agreed human righds paticy frameworks, with
appropriate monitoring, demonstrable accountabiibd regular evaluation of the
services delivered.

National and provincial governments should enshet budget allocations for HIV and
AIDS programmes are targeted to include addreseifgctively these barriers to the
realization of the right to the highest attainatlandard of health for rural women. At the
conclusion of the declaration made at the 2006 Addc&l Summit in Abuja, the Heads of
State and Government called on “[d]evelopment gastrio continue to work closely with
Member States, the AU Commission and the [Regi@tainomic Communities] to assure
long term, predictable financing commensurate witle burden of these diseases [of
HIV/AIDS, TB and Malaria] and to provide financiahd technical support to [their] efforts
in a coordinated, efficient and country and AU tednner”>* Any shortfall in state budget
could be met by increased efforts to mobilise mational assistance and cooperation, while
at the same time undertaking measures to improyacdy and accountability within
departments responsible for delivering health camd related services. States have the
primary obligation to ensure the respect, protectmd progressive fulfiment of human
rights within their borders. However, internatioséndards recognizing the right to health

453 MSF (2007) see the role of donors, as well as gowents, as critical to resolving the shortageeadith care workers in the
context of the AIDS pandemic in Southern Africa.

44 gpecial Summit of African Union on HIV/AIDS, Tutoelosis and Malaria, Abuja, Nigeria, 2-4 May 2006,
Sp/Assembly/ATM/2(1)  Kttp://www.africa-union.org/root/au/conferencest#36/may/summit/doc/en/ABUJA_CALL.pdf
See APHRA (2007), p.2 (table showing health expgenglifor countries with highest overall TB prevalerin Africa, which
notes that the percentage of “external resouradsdalth as a % of expenditure on health” in Sé\ftica is 0.5%).
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also recognize the role of international cooperatimd assistance (including financial and
technical) in realizing or undermining the right.
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6. Conclusion

The period of democracy in South Africa since 1924 coincided with the most intense
increase in the prevalence of HIV and the femirosaof the epidemic. The legacies of the
apartheid period — the deliberate underdeveloproérilack residential communities and
rural “homeland” areas, the lack of effective polic apart from reasons of political
repression, and the racially skewed delivery oftheend other social services and access to
education — still pose major challenges to a gawernt under pressure to respond more
immediately, effectively and compassionately to tireblems of persistent poverty, high
unemployment, preventable diseases and the consmpi®f violent crime. Although the
formal, legal status of women and the level of thearticipation in political life have
improved enormously since 1994, women, particulashal women living with HIV who are
the focus of this report, are disproportionateffieetied by poverty and unemployment. They
continue to experience discriminatory attitudes pratttices, particularly from male partners,
and to live in a general environment of high lexdsexual and other forms of gender-based
violence.

Al concluded from the research conducted for thort that there is evidence indicating
that the realization of the women’s right to thghwast attainable standard of health is
impeded by:

« the lack of secure income which affected theirigbtb access health services and
adequate food, although the state provision obwarkinds of social grants mitigated
the worst effects for some women;

« the lack of affordable and reliable transport emgblhem to reach HIV-related health
services urgently or for necessary monitoring,tinest and care;

< the still limited availability of comprehensive HIservices including ART in rural
areas due to severe staff shortages, some whigaegapto be caused by the lack of
due diligence on the part of department of hedtfihials responsible for recruitments
and planning, particularly in Mpumalanga provinteit also by the competitive
pressures from the private sector and foreign gowents;

« the still limited accessibility and availability ofomprehensive HIV services
including ART in rural areas due to blockages ire thccreditation process,
particularly in Mpumalanga province, for certifyisgfficient, decentralised facilities
to offer these services, although positive trenadsemnerging in some provinces in
this regard;

« the impact of sexual and other forms of genderdbasalence on the women, who
had been exposed to the risk of HIV infection tlgilowcoercive unprotected sex
and/or from the longer-term consequences of liunabusive relationships;

« the impact of other forms of discrimination agaiwsimen and social stigma attached
to HIV and AIDS which impeded their ability to makiee best decisions for their
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health, including being able to refuse unprotected and undergo HIV testing
without risks of verbal abuse, violence or thredtgiolence and abandonment;

« the impact of the obstacles to their access td legmedies due to still inconsistent
practices, poor training and under-resourcing i@ plolice response to crimes of
violence against women in rural areas; and

« the impact of the lack of information on or actghbrtages of shelters for women
experiencing domestic violence.

In view of these findings and South Africa’s humiagits obligations, Al has made a number
of recommendations as outlined in the followinggmg

7. Recommendations to the Government of South Afric a

The Government of South Africa, in its respons¢eho HIV epidemic, has obligations under
both national law and international human rights ta eliminate all forms of discrimination,
including on the grounds of gender, sexuality coneenic status, in the realization of the
right to health. It also has obligations to prom@etect and fulfil women'’s right to equality,
their sexual and reproductive rights and rightre@flom from all forms of violence and abuse.
The following recommendations are made in the cargkthese human rights obligations, as
well as commitments made in intergovernmental humgims declarations and undertaken
through the NSP process. The recommendations sealldress some of the urgent needs
confronting rural South African women living withI¥4 and experiencing or at risk of
violations of their internationally recognized humigghts.

A: Recommendations aimed at the elimination ofrulignation in the realization of the right
to health

Address economic and social inequalities affectingomen
Al recommends:

< that the government intensifies efforts to addmessen’s wider social and economic
inequalities which act as barriers to effectivevprdion, treatment and care for HIV
and AIDS;

« that an increased monitoring and mobilising roleabgtrengthened Commission for
Gender Equality, in conjunction with the parlianma@gtJoint Monitoring Committee
on Improvement of Quality of Life and Status of Wenmand other mechanisms
could assist in identifying gender gaps and prgsdepartments of state at national
and provincial levels to deliver sustained andafée interventions.
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Ensure transport costs and distances in rural areado not impede access to health
services

Al recommends:

that the barrier of transport costs be addressednaatter of urgency by government
at national, provincial and municipal levels, wreththrough some system of
subsidized or free transport, or patient grantscawer transport costs or other
measures which do not have the effect of stignmgtishose who may use such
systems or do not impact negatively on right toeasdo health services of others;

that in the context of the NSP goals and objectased the review of existing state
social grants, that a ‘chronic illness’ grant bensidered to improve the ability of
people living with HIV and AIDS in circumstances pbverty to maintain their
access to health services and adhere to treatment.

Increase accessibility and availability of ART serices in rural areas

Al recommends:

that support continues for the expansion of ARTiclil programmes at non-hospital
sites in rural areas, including by devolving clalidecision making on HIV treatment
and care down to the most effective level of compiebperational management, with
the necessary capacity-building and supervisionniamses and community health
workers;

that all possible measures are taken to improvetadability of health services by
increasing health sector staffing, including byedemating recruitment processes and
the filling of vacancies, the strengthening of niag programmes, and encouraging
the retention of staff especially in under-serveeaa by improving their working
conditions and their remuneration;

that “designated centres” for the provision of pagbosure prophylaxis (PEP)
services to women at risk of HIV infection as autesf rape should also be fully
accessible without discrimination resulting frome tBurvivor's lack of economic
resources or transport;

that PEP services should continue to be part ofpcehensive, post-sexual assault
health and medico-legal services of good quality ancessible to rape survivors
without discrimination.

Ensure access to adequat@bd

Al recommends:

that to assist people living with AIDS, includingpmen who are disproportionately
affected by poverty and unemployment, to adherARY treatment and maintain
their health, access to information about statelddn nutritional and meal

Amnesty International March 2008 Al Index: AFR 53/001/2008



South Africa - “l am at the lowest end of all” 101

supplements should be improved and barriers tosactethese services should be
removed.

B: Recommendations aimed at combating violenceotimetr forms of discrimination against
women

Prevent violence against women

Al recommends:

that government departments, the police and mualdigipthorities ensure funding is
allocated for the development and implementatiorplains to improve women’s
physical security by identifying and addressingg#an to their safety in the physical
environment and transport systems. These planddsheudeveloped in cooperation
with the communities affected, local businesses;gmvernmental service providing
organizations and other elements in civil society;

that government ensures budget for and police neamegt gives greater priority to
increasing the level of police personnel, vehieled equipment for rural-based police
stations. Priority attention should be given tosth police stations which SAPS
identified in 2007 as responsible for 40 per ceinthe reports of rape and other
“socially motivated contact crimes”;

that all branches and members of the police armeeafully on their obligations to
protect women’s rights as guaranteed in humangiteaties to which South Africa
is party and the Constitution, and implemented upglonational laws such as the
Domestic Violence Act and the Criminal Law (Sexumhd Related Matters)
Amendment Act (SO Act).

Improve women'’s access to civil and criminal remedis in cases of violence against

women

Al recommends:

that national guidelines and instructions for tfffeaive implementation of the new
SO Act by police and the prosecution services hesldped and disseminated as a
matter of urgency;

that the Act be kept under review to ensure itmavide an improved instrument for
prosecuting crimes of sexual violence, particulamlyiew of concerns expressed that
the final form of the law had eroded the protectiafforded rape complainants and
other vulnerable witnesses contained in the indraft law;

that the impact of the decentralisation of the Baiolence, Child Protection and
Sexual Offences Unit (FCS) be kept under reviewtheddecision reversed should it
be confirmed that the quality of investigative anlder FCS services has deteriorated,;
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that the government accelerates the implementatfothe ‘victim empowerment’
programme to ensure that all police stations hgagpriate interviewing facilities
for victims of sexual violence and women experiagalomestic violence;

that the police, social welfare and health servioeprove women’s access to
information on and the availability of shelters.

Increase men’s awareness of and respect for womemights

Al recommends:

that HIV prevention programmes target and seekhenge patterns of male sexual
risk taking, condom refusal and violent or otheusibe behaviour towards women
when they assert their sexual and reproductivasigh

that government and other political leaders condemeimbiguously such abuses of
women’s rights and actively use media campaigns amareness-raising measures
for promoting men’s respect for women’s right taality and sexual autonomy.

Encourage assessment by health personnel of riskswomen

Al recommends:

that the government response to violence againstemoshould include raising the
awareness of and capacity for screening by heatthce staff and VCT counsellors,
for the risks of violence and other manifestatiaisnequality and discrimination
faced by women living with HIV;

that additional and periodic training for healthrecataff and VCT counsellors be
provided, along with strengthened systems for suppeferral and follow-up for

women at risk of abuses, in co-operation with N@DAge providing organizations,
community health workers and home-based carers.

Assist women in disclosing their HIV status safely

Al recommends:

that in the context of far greater numbers of worgsting than men, the department
of health and other relevant departments shouldppatycular and urgent attention to
the capacity of HIV testing services to anticipated address possible adverse
consequences for women when they disclose thdirréssit to male partners and
families;

that during post-test counselling women should foeided with information on and
means to access support through social welfarecagenNGO-service providing
organizations, community health workers and horrsetaarers, as needed, to assist
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them through the process of disclosure to theierpartners, as well as other family
members;

« that in scaling up HIV testing to achieve the N8Rj¢ts, greater efforts are made to
encourage men to get tested, including with thaitrers;

« that every effort is made to ensure that all tgstor HIV is conducted with informed
consent of the person to be tested, that the passadequately counselled on the
implications of an HIV-infected test result andtthH test results are confidential.

Recommendations to Second Governments and donor ins titutions

While states have the primary obligation to endhee respect, protection and progressive
fulfilment of human rights within their borders témnational standards recognizing the right
to health, for example, also recognize the roléntdrnational cooperation and assistance
(including financial and technical) in realizingethight. In view of the extraordinary disease
burden posed by the scale of the HIV epidemic intls@&frica and the continuing impact of
gender inequalities, poverty and shortages of he&alte staff in the realization of the right to
health, Al recommends that second governments andrdnstitutions establish or increase
existing support for programmes intended to addiesse barriers.
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‘I am at the lowest end of all’

Rural women living with HIV face
human rights abuses in South Africa

South Africa is continuing to experience a severe HIV
epidemic. Five and a half million South Africans are HIV-
infected, the largest number in any country in the world.
Over half of them are women.

This report is based on interviews with rural women, the
majority of them living with HIV. They describe their
experiences of oppression in their relationships with male
partners and within the wider community because of
their gender, HIV status and economic marginalization.

The scale of violence against women, including sexual
violence, has remained persistently high in South Africa.
Despite measures to reform the justice and policing
response, the women’s lives continued to be scarred by
violence and fear of further violence with serious
consequences for their physical and mental health.

Their ability to maintain their health was undermined by
the continuing lack of sufficient, comprehensive HIV
health services in rural areas and the cost of transport.

Despite gradual improvements in the state’s response to
the HIV epidemic, and the recent adoption of a widely
welcomed five-year plan, rural women still face enormous
barriers in realizing their right to health.

This report makes a number of specific recommendations
to the national and provincial authorities, and to donor
countries and institutions supporting initiatives in South
Africa. These recommendations are aimed at addressing
the impact of discrimination, violence and poverty on
rural women living with HIV.
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