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The Asylum Information Database (AIDA) is coordinated by the European Council on Refugees and Exiles
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to promote the implementation and transposition of EU asylum legislation reflecting the highest possible
standards of protection in line with international refugee and human rights law and based on best practice.
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AMIF Asylum, Migration and Integration Fund

ASQAEM Asylum Systems Quality Assurance and Evaluation Mechanism
CAR Central African Republic

CJEU Court of Justice of the European Union

DRC Democratic Republic of the Congo

ECtHR European Court of Human Rights

EMN European Migration Network

ERF European Refugee Fund

HFHR Helsinki Foundation for Human Rights

IFA Internal Flight Alternative

LIA Legal Intervention Association (Stowarzyszenie Interwencji Prawnej, SIP)
MS Member State

PTSD Post-Traumatic Stress Disorder

SG Border Guard | Straz Graniczna

SGBV Sexual and gender-based violence

TCN Third Country National

UNHCR United Nations High Commissioner for Refugees



Overview of statistical practice

Statistics are provided by the Head of the Office for foreigners on a weekly basis. They are available on their website.! Also the Head of the Office for Foreigners
prepares every year an annual report on migration situation in Poland. The statistics presented below were provided under request.

Applications and granting of protection status at first instance: 2016

Applicants Pe-nd|r.19 Refugee | Subsidiary [Humanitarian L Refugee |[Subs. Prot.|Hum. Prot.| Rejection
. applications ) . Rejection
in 2016 in 2016 status protection | protection? rate rate rate rate
Total 12321 3431 108 150 177 2188 n/a
Breakdown by countries of origin of the total numbers
Russia 8994 2185 10 57 1125
Ukraine 1306 520 16 51 696
Tajikistan 882 124 6 7 109
Armenia 344 78 0 0 14
Georgia 124 179 0 1 36
Vietham 84 31 0 0 51
Kirgistan 72 24 0 1 31
Turkey 65 13 0 0 26
Syria 47 18 40 3 1
Belarus 46 32 4 0 9

Source: Office for Foreigners

Website available at: http://bit.ly/216FUCB.
2 There are 2 kinds of humanitarian status in Poland: humanitarian stay permit and tolerated stay permit, both granted in return proceedings by the Border Guard, not in the
international protection proceedings.



Gender/age breakdown of the total number of applicants: 2016 — not available as of 31 January 2017

Number Percentage
Total number of applicants 12,321 100%
Men : :
Women
Children : :
Unaccompanied children 142 1.15%

Source: ,Naptyw cudzoziemcow do Polski w latach 2014-2016”, prepared by the Head of the Office for Foreigners

Comparison between first instance and appeal decision rates: 2016

Number Percentage Number Percentage
Total number of persons covered by 11997 n/a
decisions
Granting protection:
¢ Refugee status 108 20
e Subsidiary protection 150 46
Refusing protection 2188 1969

Source: Office for Foreigners




Main legislative acts relevant to asylum procedures, reception conditions and detention

Title (EN)
Law of 13 June 2003 on granting protection
to foreigners within the territory of the
Republic of Poland
(Journal of Laws 2012 pos. 680)

| Original Title (PL)

Ustawa z dnia 13 czerwca 2003 r. 0 udzielaniu cudzoziemcom
ochrony na terytorium Rzeczypospolitej Polskiej (Dz.U. 2012
poz. 680)

Abbreviation
Law on Protection

Web Link
http://bit.ly/1eHn2b2 (PL)

Law of 12 December 2013 on foreigners
(Journal of Laws 2013 pos. 1650)

Ustawa z dnia 12 grudnia 2013 r. o cudzoziemcach (Dz.U. 2013
poz. 1650)

Law on Foreigners

http://bit.ly/1HebFUe (PL)

Law of 14 June 1960 Code of administrative
proceedings
(Journal of Laws 2013 pos. 267)

Ustawa z dnia 14 czerwca 1960 r. Kodeks Postepowania
Administracyjnego (Dz.U. 2013 poz. 267)

Code of administrative
proceedings

http://bit.ly/ITTNeKhC (PL)

Law of 10 September2015 amending the
Law on Protection and other acts
(Journal of Laws 2015 pos. 1607)

Ustawa z dnia 10 wrzesnia2015 r. o zmianie ustawy o udzielaniu
cudzoziemcom ochrony na terytorium Rzeczypospolitej Polskiej
oraz niektérych innych ustaw

Law amending the
Law on Protection

http://bit.ly/ISHTILB (PL)

Main implementing decrees and administrative guidelines and regulations relevant to asylum procedures, reception conditions and detention

Title (EN)
Ordinance of the Minister of Interior and
Administration of 19 February 2016 on the
amount of assistance for foreigners seeking
international protection
(Journal of Laws 2016p0s.311)

\ Original Title (PL)
Rozporzgdzenie Ministra Spraw Wewnetrznych i Administracji z
dnia 19 lutego 2016 r. w sprawie wysokosci pomocy dla
cudzoziemcédw ubiegajgcych sie o udzielenie ochrony
miedzynarodowej (Dz.U. 2016 poz.311)

Abbreviation
Regulation on amount
of assistance for
asylum seekers

Web Link
http://bit.ly/2kwxqo7 (PL)

Ordinance of the Ministry of Interior of 23
October 2015 on the rules of stay in the
centre for foreigners

(Journal of Laws 2015p0s.1828)

Rozporzgdzenie Ministra Spraw Wewnetrznych z dnia 23
pazdziernika2015 r. w sprawie regulaminu pobytu w o$rodku dla
cudzoziemcow (Dz. U. 2015 poz. 1828)

Regulation on rules of
stay in the centre for
asylum seekers

http://bit.ly/10heyUn (PL)

Ordinance of the Ministry of Interior and
Administration of 24 April 20150n the
guarded centres and detention centres for
foreigners

(Journal of Laws 2015 pos. 596)

Rozporzgdzenie Ministra Spraw Wewnetrznych i Administrac;ji
Z dnia 24 kwietnia 2015 r. w sprawie strzezonych osrodkow i
aresztéw dla cudzoziemcéw (Dz.U. 2015 poz. 596)

Regulation on
detention centres

http://bit.ly/IRqQKKWSs (PL)



http://bit.ly/1eHn2b2
http://bit.ly/1HebFUe
http://bit.ly/1TNeKhC
http://bit.ly/1SHTI1B
http://bit.ly/1OheyUn
http://bit.ly/1RqKKWs

The report was previously updated in November 2015.

Procedure

Access to the procedure: Access to the procedure remains problematic in Poland. Reports say
that, in spite of repeated, clearly formulated requests, invoking the experience of persecution in the
country of origin, asylum seekers are refused the right to lodge an application and enter Poland. In
August, representatives of the Polish Ombudsman conducted an unannounced inspection of the
railway border crossing in Terespol and stated that 5 families explicitly declared their intention to
apply for international protection and only one of them was admitted. During other interviews
foreigners were describing situations or events which could indicate a coercive nature of their
migration but again only in one case the foreigners were admitted. The representatives also noticed
that the conditions of this preliminary questioning were difficult - three out of the four stands are
situated at such a short distance from each other that conducted interviews may be easily
overheard by third parties (e.g. other foreigners).

Preliminary identification mechanism: A new vulnerability assessment is carried out by an SG
officer at the time of lodging an application. The officer screens the applicants to identify victims of
trafficking in human beings or persons subject to torture. NGOs point out that this preliminary
identification is conducted at the time of lodging asylum application, so often at the border, where
the conditions are difficult. Some are of the opinion, that the questions from the application for
international protection cannot be considered an early identification at all. The clear evidence that
vulnerable persons are not identified correctly is that victims of violence are still placed in detention,
while the law prohibits detaining such applicants. NGOs generally confirm that the system of
identification envisaged in the law does not work in practice.

Reception conditions

No reception during onward appeal: In principle, during the onward appeal procedure before the
Voivodeship Administrative Court in Warsaw, asylum seekers are not entitled to material reception
conditions. Although in practice, when the court suspends enforcement of the contested decision
of the Refugee Board for the time of the court proceedings, asylum seekers are re-granted material
reception conditions to the same extent as during the administrative asylum procedure, until the
ruling of the court. However, in 2016 the Court mostly refused to suspend enforcement of the
negative decision on international protection for the time of the court proceedings, which leaves
asylum seekers without any material reception conditions for this time.

Detention of asylum seekers

X/
°

Detention of children: In 2016, 292 children were placed with their parents in a detention centres.
Total of all asylum seekers was 603 persons in whole 2016. In 2016 children were placed in
detention centres in Ketrzyn, Biala Podlaska and Przemysl. Still the best interest of the child is
not considered in decisions concerning detention. Generally the right to education for children in
detention centres for asylum applicants is not properly implemented. Topics and activities offered
to children do not meet the requirements of the general education curriculum.

Lack of identification vulnerable applicants: In October 2016 family with three minor children
(2,4,8 years) was detained in a detention centre in Ketrzyn, after the transfer under the Dublin
Regulation from Germany. Even though the family had all medical records with them which
confirmed (also during their arrest in Germany, in German) that the physical and mental health
state of two members of the family, was not only inadequate to make the transfer, but also certainly
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did not allowed them to be placed in a detention centre, they were detained in Ketrzyn. None of
the medical documents was taken into consideration neither by SG when issuing a motion to the
court nor by the regional court during placing them in a detention centre. The family was released
after 3 weeks. In the opinion of National Prevention Mechanism representatives, being for 3 weeks
in a detention centre was inadequate to their health condition and caused further traumatization.

11



Asylum Procedure

A. General

1. Flow chart

Application on the Application at the Application from
territory border detention
Border Guard Border Guard Border Guard

v

Dublin procedure
Office for Foreigners

Poland responsible

Accelerated procedure
Office for Foreigners

Refugee status

Inadmissibility

L—» <+—
14 days

Subsidiary protection

7 days

Discontinuance

12




2. Types of procedures

/ Indicators: Types of Procedures \
Which types of procedures exist in your country?
< Regular procedure: X Yes [ 1 No
=  Prioritised examination:3 [ Yes X No
= Fast-track processing:4 [ Yes X No
< Dublin procedure: X Yes [ 1 No
< Admissibility procedure: X Yes [ 1 No
% Border procedure: [ Yes X No
% Accelerated procedure:5 X Yes ] No
\ % Other: Asylum /

Are any of the procedures that are foreseen in the law, not being applied in practice? [ ] Yes  [X] No

3. List of authorities intervening in each stage of the procedure

Stage of the procedure Competent authority in EN Competent authority in original
language (PL)

Application at the border Border Guard Straz Graniczna (SG)
Application on the territory Border Guard Straz Graniczna (SG)
Dublin (responsibility Head of the Office for Szef Urzedu do Spraw
assessment) Foreigners Cudzoziemcow
Refugee status determination Head of the Office for Szef Urzedu do Spraw
Foreigners Cudzoziemcow

Appeal procedures
« First appeal
+ Second (onward) appeal | *

X3
3

%
KD

%

Refugee Board
Voivodeship Administrative | ¢

Rada do Spraw Uchodzcow
Wojewddzki Sad

4
4

*
*

*,
*,

Court in Warsaw Adminsitracyjny w Warszawie
+ Supreme Administrative % Naczelny Sgd Administracyjny
Court
Subsequent application Head of the Office for Szef Urzedu do Spraw
(admissibility) Foreigners Cudzoziemcéw

4. Number of staff and nature of the first instance authority

Name in English Number of staff Ministry responsible Is there any political
interference possible by
the responsible Minister

with the decision making

in individual cases by the

first instance authority?
Office for Foreigners 45 Ministry of Interior X Yes []No

5. Short overview of the asylum procedure

An asylum application may be lodged either on the territory or at the border or from a detention centre, in
all cases through a Border Guard (SG) officer that will transfer the request to the Head of the Office for
Foreigners (Office for Foreigners).

The examination of an asylum application lodged in Poland then involves two main stages:

For applications likely to be well-founded or made by vulnerable applicants. See Article 31(7) APD.
Accelerating the processing of specific caseloads as part of the regular procedure.
5 Labelled as “accelerated procedure” in national law. See Atrticle 31(8) APD.

13



a. Examination on the merits by the Office for Foreigners;
b. Appeal procedure before the Refugee Board.

A Dublin procedure is applied whenever there is evidence or any sign that another State may be responsible
for examining the claim.® However, Poland is principally a “receiving” country, rather than a country which
requests and carries out transfers to other States.

The main asylum authority is the Head of the Office for Foreigners, for which the Ministry of Interior is
responsible. It is an administrative authority specialised in asylum and is responsible for examining,
granting, refusing, and withdrawing protection in Poland as well as for Dublin procedures.

In Poland a single procedure applies and includes the examination of conditions to grant refugee status
and subsidiary protection (until 1 May 2014 there was also a tolerated stay permit granted within this
procedure, but it is now part of a return procedure).A regular asylum procedure therefore has four possible
outcomes:

K2

« The applicant is granted refugee status;
» The applicant is granted subsidiary protection;

The application is rejected;
» The proceedings are discontinued (e.g. when the applicant is no longer on the territory of Poland).

¢

>

*

3

*

oo

In the two last cases the authority issuing the decision informs the Border Guard about either one of these
circumstances, subsequently allowing for return proceedings to be initiated.

There is also a national protection status called ‘asylum’. A foreigner can be granted ‘asylum’ in a separate
procedure if it is necessary to provide them with protection, but only if it is in the interest of the state. Political
aspects are, therefore, taken into account in this procedure (however, in practice, the procedure is very
rarely applied).

Admissibility procedures are most often applied in case of a subsequent application, considered to be based
on the same circumstances. There is no border procedure.

The Refugee Board is a second instance administrative body competent to handle appeals against first
instance negative decisions in all types of procedures (including Dublin). Appeals before the Refugee Board
have automatic suspensive effect and must be lodged within 14 calendar days after the decision has been
notified to the applicant (the only exemption to this is the appeal in accelerated procedures which must be
submitted in 7 days). The procedure is not adversarial and there is no hearing.

The Refugee Board may then:
1. Annul the first instance decision (in case the Board considers that essential information is lacking
in order to decide on the appeal and further investigation by the Office for Foreigners is needed);
2. Overturn the Office for Foreigners negative decision (i.e. grant refugee status or subsidiary
protection) or
3. Confirm the decision of the Office for Foreigners (which is most often the case).

After the administrative appeal procedure before the Refugee Board, there is a possibility of an onward
appeal before the Voivodeship Administrative Court in Warsaw. Only points of law can be litigated at this
stage. This onward appeal does not have a suspensive effect on the Refugee Board’s decision. Upon
request of the applicant, the court may suspend a decision for the time of the court proceedings, if its
enforcement would cause irreversible harm. The court procedure is adversarial.

The ruling of the Voivodeship Administrative Court in Warsaw can be appealed to the Supreme
Administrative Court by lodging a cassation complaint, based exclusively on the legal conditions foreseen

6 From 13 November 2015 the Dublin procedure should be applied in every case: Article 36(1) Law on Protection.
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in the law. The Court may suspend execution of the decision for the time of the court proceedings upon
request.

B. Access to the procedure and registration

1. Access to the territory and push backs

Indicators: Access to the Territory
1. Are there any reports (NGO reports, media, testimonies, etc.) of people refused entry at the borde
and returned without examination of their protection needs? X Yes []No

In 2012-2015 cases were reported where persons were denied access to the territory at the border crossing
checkpoint in Terespol (at the border with Belarus), which is the main entry point in Poland for asylum
seekers. HFHR made numerous inquiries in individual cases asking for clarification of these situations and
brought up the issue at ministerial level.” In some cases asylum seekers were refused entry, in others they
were detained on the basis of abusing the asylum procedure (apparent even in the case of first-time
applicants). The asylum seekers, mostly of Georgian nationality, interviewed in the detention centre in
Bialystok in October 2012 by the HFHR representatives claimed they had asked for asylum on the first
instance, but managed to enter the territory only after several attempts and days later and were
subsequently detained. The SG states that Third Country Nationals (TCNs) do not ask for asylum while
trying to cross the border without a visa or other permit and give other reasons which do not entitle them to
enter Poland (financial problems in the country of origin, family members in other Member States).® They
also claim that Poland is a transit country.

The issue was discussed at several meetings with the SG representatives in 2013 and 2014. Still, HFHR
and another NGO (Legal Intervention Association, LIA) receive phone calls from asylum seekers trying to
cross the border in Terespol. On 29 October 2013 five representatives of the HFHR and LIA went to
Terespol with the purpose of meeting with the SG and monitoring the border crossing checkpoint. During
their visit, the lawyers were shown the rooms and facilities for TCNs (waiting areas, kitchen, toilet, room for
mothers and their children). They talked to two asylum-seeking families (one from Chechnya, one from
Georgia), waiting for all the necessary procedural steps (fingerprinting, short interview) to be taken. The
family of Chechen origin entered Poland for the first time, but the Georgian family claimed they had tried to
enter Poland nine times before they succeeded and managed to lodge an asylum application. According to
their statement, they were not given the decision on refusal of entry, but signed a document written in
Polish.

According to the SG in Terespol, there are no cases of refusal of entry of foreigners who want to apply for
asylum. Every time there is a TCN who does not fulfil the conditions to enter Poland, the SG issues a
decision on refusal of entry, which can be appealed. There were no cases of appeal in practice. The SG
hand over to the refused entrant the decision issued on the form with the instruction on appeal (in Polish)
and the list of NGOs which are available in Russian. The SG officer places a decision on refusal of entry in
the registry with a detailed memo on what were the TCNs reasons for entry. The SG claims it is mostly
work or visiting family members and that TCNs do not express any fear for their life or health.

HHFR reports that in 2014 Syrian and lraqi applicants at Terespol were also exposed to the same
treatment. Some of them had lived in Belarus or Russia for some time as students. At a HHFR meeting in
2014 with the SG Headquarters it was reconfirmed that if it is asylum they apply for, their claims are
registered and no further inquiries as to the reasons for entry are made. However HFHR and UNHCR still

7 This issue was also included in HFHR's intervention letter submitted to the Head of the Office for Foreigners,
the Border Guard Commander in Chief and the Ministry of Interior on 18 January 2013 (not published) and was
mentioned in HFHR's comments to the project of the new Law on foreigners from November 2012, available (in
Polish), available at: http://bit.ly/1IMG2ae7.

8 Consultation meeting with the Border Guard and NGO representatives held on 26-27 February 2013 in Lublin.
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http://bit.ly/1MG2ae7

receive phone calls from the border and TCNs saying they want to apply for asylum but are refused entry
at the border. HFHR has intervened in the past at the border crossing point and after some of these
interventions TCNs were allowed entry in as asylum seekers. The problem is also widely described in the
HFHR report published in December 2014.°

In the first half of 2015, 2,027 persons applied for asylum at the Terespol border crossing point. The highest
number of asylum seekers per day was 41 (comparing to approximately 250 in 2013). 3,130 persons were
refused entry. HFHR lawyers confirm that they keep receiving information about the described problem
from asylum seekers.® The Border Guards Headquarters reiterates that access to the procedure is
monitored by UNHCR and the NGO indicated by UNHCR, which is Halina Niec Legal Aid Centre (Centrum
Pomocy Prawnej im. Haliny Nie¢).11

In 2016 the situation became even more serious. Reports say that, in spite of repeated, clearly formulated
requests, invoking the experience of persecution in the country of origin, asylum seekers are refused the
right to lodge an application and enter Poland.12

On 11 August 2016, representatives of the Polish Ombudsman conducted an unannounced inspection of
the railway border crossing in Terespol in response to the information that a group of around 500 foreigners
was attempting to enter the territory of Poland for some time in order to apply for protection. On that day
436 foreigners tried to cross the border in Terespol, out of which 223 were children. None of them had
visas or any other permit allowing them to enter Poland. The majority of 406 foreigners were refused the
right of entry into Poland by the Border Guard who issued respective administrative decisions in that regard.
Only 7 applications for international protection were accepted (covering 31 persons). The Ombudsman’s
representatives participated in interviews with 79 families trying to cross the border on that day. The
monitoring team admitted that in 62 cases, individuals who underwent preliminary questioning did not
declare the intention to apply for international protection in Poland, nor provided information which could
suggest that they came to Poland with such an intention. As the reason for their arrival they most commonly
mentioned the willingness to improve living conditions, find employment or ensure better education and
prospects for the future for their children. However, the representatives stated that 5 families explicitly
declared their intention to apply for international protection and only one of them was admitted. During 12
other interviews foreigners were describing situations or events which could indicate a coercive nature of
their migration but again only in one case the foreigners were admitted. The representatives also noticed
that the conditions of this preliminary questioning were difficult - three out of the four stands are situated at
such a short distance from each other that conducted interviews may be easily overheard by third parties
(e.g. other foreigners).13

NGOs also conducted border monitoring in 2016 — HFHR published a report “A road to Nowhere” about
the situation in Terespol** and the LIA monitored access to procedure at the border crossing point in

9 K. Rusitowicz, Dostep do procedury uchodzczej (Access to an asylum procedure), in Helsinki Foundation for
Human Rights, W poszukiwaniu ochrony. Wybrane problemy dotyczgce realizacji praw cudzoziemcow
ubiegajgcych sie o nadanie statusu uchodzcy i objetych ochrong miedzynarodowg w latach 2012-2014.
Obserwacje Programu Pomocy Prawnej dla Uchodzcéw i Migrantow Helsinskiej Fundacji Praw Cztowieka (In
search of protection.Selected problems concerning the enforcement of rights of foreigners who apply for refugee
statusand are under international protectionin the years 2012-2014. Observations ofthe Legal Assistance
forRefugees and Migrants Programme of the Helsinki Foundation for Human Rights), 2014, available in Polish
at: http://bit.ly/1eiVxDF, 16.

10 E-mail information to HFHR from 3 September 2015.

1 Letter from the Border Guard Headquarters to HFHR from 18 August no MAIL KG-OI-614/111/15 and from 24
August 2015 no FAX-KG-CU-5944/IP/15.

12 HFHR letter of 22 July 2016, available at: http://bit.ly/2mrOzRp.

13 Ombudsman, Inspection of the railway border crossing in Terespol, 21 September 2016, available at:
http://bit.ly/2meull1l.
14 HFHR, A road to nowhere, 2016, The account of a monitoring visit at the Brest-Terespol border crossing

between Poland and Belarus, available at: http://bit.ly/217nt2x.
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Terespol, Medyka and Warsaw airport Okecie.®> HFHR states that that all their respondents expressed
the will to apply for protection and their personal stories correspond to the COI reports from the respective
countries. LIA draws attention to the internal guidance of the Border Guard on how to conduct an
assessment whether a given person should be considered international protection seeker, which is not
envisaged in the law. Both organisation claim that the Border Guards ignore the requests of the foreigners
who ask for international protection. HFHR underlines, that Border Guard officers often act purposively to
humiliate foreign nationals. Sometimes the officers use offensive and derogatory comparisons while
referring to foreign nationals (e.g. they compare foreign nationals to dogs), ridicule their problems or even
demonstratively tear documents. NGOs representatives, contrary to the Ombudsman representatives, were
refused a possibility to participate in questionings, even as formal representatives of the party.

The Ministry of the Interior answered to the interpellation of one of the MPs about the situation in Terespol.
In their opinion, the situation is not critical, but is subject to monitoring because of the potential threat to the
security of state and public order and because of the necessity to observe the principle of non-
refoulement.6

2. Registration of the asylum application

Indicators: Registration
1. Are specific time-limits laid down in law for asylum seekers to lodge their application?

[]Yes X No

2. If so, what is the time-limit for lodging an application?

Asylum applications should be submitted to the Border Guard (SG) which will then transfer them to the
Head of the Office for Foreigners. If the application is lodged at the border or in detention the relevant
authority receiving it is the SG unit responsible for the border check point or the detention facility. If the
application is lodged in the territory, it should be submitted to any SG unit. There is also a possibility to
declare a will to apply for asylum by post for i.e. elderly persons, persons with disabilities, pregnant women,
persons in hospitals or imprisoned.1”

The Head of Office for Foreigners is competent to examine the claim, so the SG cannot refuse to accept
the application.

When applying for asylum, the asylum seeker has to surrender their travel document (e.g. passport) to the
SG. Travel documents are kept by the Head of the Office for Foreigners. Asylum seekers are issued a
temporary ID document entitling them to stay on the territory of Poland.'® The document is initially valid for
90 days (10 days in case of Dublin returnees), then for 6 months and can be prolonged every 6 months by
the Head of the Office for Foreigners until the end of the asylum procedure.*®

When asylum seekers are already on the territory and express the intention to apply for asylum to the SG
unit in Warsaw, located in the same building as the Office for Foreigners, in practice it happened that they
were asked to come back in a few days, notably when there is a need to provide interpretation in a language
other than Russian or English.2® Moreover, it is often the case that when an NGO lawyer representing a
client wants to assist with the application, they are asked to schedule a meeting in advance (e.g. two-three
days).?'In 2014 and 2015 HFHR received information from Ukrainian asylum seekers that registration can
approximately take 7 days. The Border Guard Headquarters presents the opinion that it is max 2-3 days
and such delays should not be considered as a rule. This issue will be monitored in the frame of the internal

15 Legal Intervention Association (Stowarzyszenie Interwencji Prawnej), At the border. Report on monitoring of
access to the procedure for granting international protection at border crossings in Terespol, Medyka, and
Warszawa-Okecie Airport, available at: http://bit.ly/2IPBrVE.

16 Ministry of Internal Affairs and Administration, available at http://bit.ly/2IR7wQL.

R Article 28(2) Law on Protection, as amended in November 2015.

18 Foreigner's Identity Temporary Certificate, Tymczasowe Zaswiadczenie Tozsamosci Cudzoziemca.

19 Article 55(1) and (2) and Article 55a(2) Law on Protection, as amended in November 2015.

20 Information provided by the Office for Foreigners, Department of Asylum Procedures on 25 March 2014.
2 HFHR lawyers had such an experience in cases of Belarussians in 2012.
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control carried out by the Border Guard Headquarters.?? From 13 November 2015 this practice is reflected
in the law. The SG is entitled to inform an asylum seeker that it is impossible to apply for asylum on a day
when said individual came to the SG unit and instead to set a date and place when it will be possible.? In
2016 the Border Guard provided no information about the waiting time to submit an application in their unit
in Warsaw.

C. Procedures
1. Regular procedure

1.1. General (scope, time limits)

Indicators: Regular Procedure: General
1. Time-limit set in law for the determining authority to make a decision on the asylum application at
first instance: 6 months

2. Are detailed reasons for the rejection at first instance of an asylum application shared with the
applicant in writing? XYes []No

3. Backlog of pending cases as of 31 December 2016: 3431

The Head of Office for Foreigners is a state authority which is responsible, among others, for making first
instance decisions in granting and withdrawing protection status, deciding on the state's responsibility under
the Dublin Regulation and on social assistance provided in the asylum procedure. It is also responsible for
the legalisation of the stay of foreigners in Poland (central visa authority and second instance authority in
residence permits procedures).

The time limit set in law for the Head of the Office for Foreigners to make a decision on the asylum
application is six months.2* Under the Law amending the Law on Protection, which entered into force on 13
November 2015, it can be prolonged to 15 months if the case is complicated, if there are many asylum
seekers applying at the same time or if the asylum seeker did not fulfil the obligation of presenting all the
evidence and documents or attending the interview.2> The Office for Foreigners confirms that this provision
is applied in practice, but did not provide exact numbers.?6 Overall in 3196 cases in 2016 the Office for
Foreigners decided to prolong the examination of the case (which means that the case was not handled in
6 months).

In 2015 the average processing time to issue a decision on the merits in practice was 161 days (5 months
and 8 days).?” In 2016 it was 86 days for the Office for Foreigners The longest processing time took 1 636
days and the shortest 2 days.?®

According to lawyers working on cases at the HFHR, there is a backlog in both first and second instance
proceedings. At first instance, 3,030 applications were pending at the end of September 2015;2° information
on pending cases at second instance is not available. As of 31 December 2016 there were 3431 cases
pending before the first instance authority.

2 Letter from the Border Guard Headquarters to HFHR from 24 August 2015 no FAX-KG-CU-5944/IP/15.

23 Article 28(1) Law on Protection, as amended in November 2015.
24 Article 34(1) Law on Protection, as amended in November 2015.
25 Article 34 Law on Protection, as amended in November 2015.

26 The Office for Foreigners letter to HFHR from 1 February 2017 no BSZ.WAiSM.0361.7.2017/TB

2 Office for Foreigners, Commentary to the statistics for | half of 2015, available at: http://bit.ly/IEW04DT.
28 The Office for Foreigners letter to HFHR from 1 February 2017 no BSZ.WAIiSM.0361.7.2017/TB

29 Eurostat, Pending applications, September 2015 (rounded).

18


http://bit.ly/1EW04DT

According to the law, if the decision is not issued within 6 months, the general provisions on inaction of the
administrative authority apply,®° i.e. the Head of the Office for Foreigners should inform the applicant in
writing about the reasons of delay (which in practice is done in a very general way) and the applicant can
submit a complaint to the second instance authority (the latter hardly ever happens in practice). The most
significant consequence for the applicant of not issuing a decision on asylum application within 6months is
a possibility to apply for a work permit on this basis.3! The Head of the Office for Foreigners then issues a
certificate, which — together with a temporary ID — gives a right to work in Poland until the end of the
procedure.3?

1.2. Prioritised examination and fast-track processing

According to the Office for Foreigners well-founded cases (e.g. Syrians), cases of persons requiring special
treatment (e.g. unaccompanied minors) and cases of detained asylum seekers are prioritised as much as
it is possible and/or needed.33 For Syrians, the average time to process their asylum applications in the first
half of 2015 was 94 days, in the case of unaccompanied minors it was 90 days.3* In 2016 the average time
to process an asylum application from a Syrian applicant took 116 days which means it was longer than
the average. With regard to unaccompanied minors no statistical data was provided. In case vulnerable
applicants and detainees the Office for Foreigners confirmed that they are prioritised but because of
complexity of these cases the processing time is long.3®

1.3. Personal interview

Indicators: Regular Procedure: Personal Interview
1. Is a personal interview of the asylum seeker in most cases conducted in practice in the regular
procedure? MXYes [] No
% If so, are interpreters available in practice, for interviews? X Yes [] No

2. Inthe regular procedure, is the interview conducted by the authority responsible for taking the
decision? XYes []No

3. Are interviews conducted through video conferencing? [_]Frequently [X] Rarely [ ] Never

Personal interviews are conducted by the Office for Foreigners and are generally mandatory in a regular
procedure, unless:

7

«+ A decision on granting refugee status can be issued on the basis of evidence already gathered; or

7

< An applicant is not fit to be interviewed (e.g. due to health or psychological problems).36

According to the Office for Foreigners, interviews are conducted in the majority of cases in a regular
procedure.?’ In previous years,?® it has happened that the interview was conducted although the applicant
was not fit for interview due to serious psychological and psychiatric problems.3® The Office for Foreigners
stated that in 2015 and 2016 there were cases where the interview was not conducted because the
applicant was not fit for interview.*° The procedures are generally gender-sensitive. In 2016 the Office for
Foreigners did not provide statistical data concerning the number of conducted personal interviews.

30 Article 36-38 Code of Administrative Proceedings.

st Article 35 Law on Protection.

32 No data made available upon request on the average length of asylum procedure in both instances and on the
backlog of cases in the first and second instance authorities.

33 Letter from the Head of the Office for Foreigners to HFHR from 27 August 2015 no BSZ-0811/1429/15/RW.

34 Ibid.

35 The Office for Foreigners letter to HFHR from 1 February 2017 no BSZ.WAISM.0361.7.2017/TB.

36 Article 44(1) and (2) Law on Protection, as amended in November 2015.

87 Information provided by the Office for Foreigners, Department of Asylum Procedures, 25 March 2014.

38 No data made available upon request on the number of cases in which the applicant was interviewed by the
first instance authority.

39 Case of a Cameroonian woman, a torture survivor, handled by HFHR in 2012. Other anecdotal evidence was
collected by HFHR.

40 Letter from the Head of the Office for Foreigners to HFHR from 27 August 2015 no BSZ-0811/1429/15/RW.
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Interpretation is ensured respectively by the Head of the Office for Foreigners and the Refugee Board. The
interview should be conducted in a language understandable for the applicant. In the asylum application,
the asylum seeker has to declare their mother tongue as well as any fluent knowledge of other languages.

The contract established between the Office for Foreigners and interpretation services regulates the quality,
liability, and specifies the field (asylum). Interpretation is available in most of the languages spoken by the
asylum applicants in Poland. In the previous year's NGOs pointed at some problems with the quality of
interpretation: the dialect of a particular language is not duly taken into account, as well as the knowledge
of the country of origin and intercultural competence of the interpreters.4! According to the Office for
Foreigners, in 2014 and 2015 there were no problems with ensuring interpretation services for any
language.*? In 2016 reported problems concerned very rare languages, like Igbo, djula and tigrinia. In these
cases the applicants usually know also other more common languages and agree to be interviewed in that
second language.*?

Audio or video recording is possible under national legislation if an applicant was informed about this fact
and technical means allow for that. According to the Office for Foreigners reply from 2015, there are no
technical means to do it.** As for videoconferencing — there are no statistics available for 2015, but in 2014
videoconferencing was used with regard to asylum seekers placed in detention centres, now used on a
regular basis, unless there was a vulnerable applicant. According to the Office for Foreigner in those cases
the interviewer came to the detention centre with a psychologist.*> However, the HFHR reports a case in
2014 where the applicant placed in the detention centre, suffering from post-traumatic stress disorder
(PTSD) diagnosed in Germany, was interviewed through videoconferencing, without a psychologist.*® The
Office for Foreigners did not provide any data on 2016, but HFHR lawyers confirm that videoconferencing
is used in detention centres, even in cases of vulnerable applicants.

The law provides that a copy of the report of the interview should be handed in to the applicant after a
personal interview. In some cases the applicants do not take or keep them, but they can ask for a copy at
any stage of the proceedings. The report is prepared in Polish and contains all the questions asked and
responses received, but it is not a verbatim transcript. The report is handwritten, which sometimes makes
it unreadable; however, some officers at the Office for Foreigners do use computers. At the end of the
interview the report is read to the applicant in an understandable language and before signing it,
interviewees can make corrections (and are informed about such possibility).4

However, a recurring problem is that asylum seekers are not aware of the importance of the interview, that
they should give detailed testimonies, check thoroughly how their statements are put in the report and that
comments made in the appeal or in subsequent proceedings are generally not taken into account.

4 M. Tobiasz, Practices in interviewing immigrants. Legal implications (project funded by the Visegrad Fund)
Report from Poland, 2011, available at: http://bit.ly/107Arap.

42 Letter from the Head of the Office for Foreigners, DPU-07-1410/2013 from 22 February 2013.

43 The Office for Foreigners letter to HFHR from 1 February 2017 no BSZ.WAISM.0361.7.2017/TB.

44 Letter from the Head of the Office for Foreigners to HFHR from 27 August 2015 no BSZ-0811/1429/15/RW.

45 Information obtained from the Office for Foreigners, 25 March 2014.

46 The case was handled by HFHR lawyer, decision of the Head of the Office for Foreigners was issued on 17
January 2014.

47 Interview with HFHR lawyers who shared their experience in representing asylum seekers before the Head of

the Office for Foreigners.
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1.4. Appeal

Indicators: Regular Procedure: Appeal
1. Does the law provide for an appeal against the first instance decision in the regular procedure?

X Yes [ No
% Ifyes, isit [] Judicial X Administrative
% If yes, is it suspensive X Yes [ No
2. Average processing time for the appeal body to make a decision:*® 119 days

Decisions of the Head of the Office for Foreigners in the regular procedure can be appealed to the Refugee
Board within 14 calendar days. The decision (without a justification) as well as guidance on how to appeals
translated into the language that the applicant for asylum had previously declared as understandable. The
applicant can submit the appeal in their own language.

The Refugee Board is an administrative body, consisting of twelve members, supported in their work by six
employees, not involved in decision-making process.*® In the regular procedure, decisions are made by
three members. The procedure includes an assessment of the facts, and there is a possibility of hearing
applicants. The time limit set in law for the appeal procedure is one month.5° The appeal has suspensive
effect.>! Neither hearings nor decisions of the Refugee Board are made public.

In 2016 the average processing time to issue a decision in appeal proceedings before the Refugee Board
was 119 days. The longest processing time took 2 years 8 months 27 days and the shortest 1 day.5?

In 2016 the Refugee Board issued 1118 decisions.>® In 74 cases the Refugee Board decided to hear the
applicant. There were no cases of hearing the witness.

As mentioned above the Refugee Board may annul the first instance decision; overturn it or confirm the
decision of the Head of the Office for Foreigners. In the majority of cases the decisions of the Head of the
Office for Foreigners were confirmed (908 decisions in 2016).5*

After the negative decision or a decision on discontinuing the asylum procedure becomes final, the
respective authority informs the Border Guard and the return proceedings can be launched.5®

After the administrative appeal procedure before the Refugee Board, the latter's decision can be further
appealed to the Voivodeship Administrative Court in Warsaw within 30 days, but only points of law can be
litigated at this stage.® From mid-2015 there is no fee for the procedure. This onward appeal does not have
a suspensive effect on a final administrative decision. However, asylum seekers can ask the court to
suspend a decision for the time of the court proceedings, if the decision can cause irreversible harm. The
court procedure is adversarial (both the Refugee Board and the asylum seeker are parties before the court).
The ruling of the Voivodeship Administrative Court in Warsaw can itself be appealed to the Supreme
Administrative Court by lodging a cassation complaint, based exclusively on the legal conditions foreseen
in the law, also accompanied by a request for suspension of the administrative decision.5”

48 First half of 2015.

49 Letter from the Head of the Refugee Board to HFHR from 27 August 2015 no DP-RURPW-02157-2015-KW.
50 Article 35(3) Code of Administrative Proceedings.

51 Article 130(1) and (2) Code of Administrative Proceedings.

52 The Refugee Board letter to HFHR from 25 January 2017 no BRZP.WR.4452.1.2017/Bt..

53 The Refugee Board letter to HFHR from 25 January 2017 no BRZP.WR.4452.1.2017/BL..

54 The Refugee Board letter to HFHR from 25 January 2017 no BRZP.WR.4452.1.2017/Bt..

55 Article 48a Law on Foreigners.

56 Regulated in the Law of 30 August 2002 on the proceedings before administrative courts, Journal of Laws 2012
pos. 270 (ustawa z dnia 30 sierpnia 2002 r. Prawo o postepowaniuprzedsgdamiadministracyjnymi, Dz.U. 2012,
poz. 270).

57 Ibid.
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As of May 2014, the Law on Foreigners separates asylum proceedings and return proceedings, which
means that a return decision is no longer issued within the asylum procedure. However, it can be issued
after the administrative asylum procedure finishes and before the Voivodship Administrative Court in
Warsaw examines the appeal against the final administrative decision refusing protection to the applicant.
This is considered problematic by many NGOs in Poland, which stress that the Refugee Board is an
administrative body, not the court, so the asylum seeker should be granted access to an effective remedy
before a court before return can be conducted.58 The jurisprudence of the Voivodeship Administrative Court
in Warsaw and Supreme Administrative Court on this issue is not coherent. There have been rulings in
2015, in which it was stated that launching the return proceedings should be withheld until the court decides
on the asylum case.>® However, the Court has also ruled the opposite® and this line was followed in 2016.5*

According to the statistics of the Refugee Board, in 2016 there were 345 complaints submitted to the
Voivodeship Administrative Court against the decisions of the Refugee Board.5?

1.5. Legal assistance

Indicators: Regular Procedure: Legal Assistance
1. Do asylum seekers have access to free legal assistance at first instance in practice?
] Yes X With difficulty ] No

% Does free legal assistance cover: [ ] Representation in interview
X Legal advice

2. Do asylum seekers have access to free legal assistance on appeal against a negative decision in
practice? ClYes Xl With difficulty ] No

% Does free legal assistance cover [ | Representation in courts
X Legal advice

A State legal aid system was introduced by the Law amending the Law on Protection on 13 November
2015.53 This is something new in Polish legislation (there is still no state-funded legal aid for citizens). The
legal aid system covers legal information, provided by the employees of the Office for Foreigners in cases
concerning revocation of protection in the first instance, and legal aid provided by advocates, legal
counsellors and NGOs in the second instance. The latter will involve preparing appeal and providing legal
representation in cases concerning refusal of protection, discontinuance of the procedure, and refusal of
reopening the procedure, Dublin, inadmissibility of the application and revocation of protection. The system
is managed by the Head of the Office for Foreigners who contracts advocates, legal counsellors and NGO
lawyers.

In 2016 315 asylum seekers benefited from the system of free legal aid.®* Taking into account the overall
number of appeals in 2016 — 120085 - this is definitely not much. Legal aid is provided by 230 legal
counsellors, 228 advocates and 3 NGOs: LIA, The Rule of Law Institute and Halina Niec Legal Aid Centre.

There are also NGOs providing legal assistance through AMIF-funded projects, which have also provided
this assistance under ERF-funded projects. However, AMIF funding is very unstable and practically has

58 See e.g. HFHR letter sent to the Court in The Hague in one of the Dublin cases, describing the problem, available
at: http://bit.ly/1FPBj1v.

59 Supreme Administrative Court, Ruling from 1 April 2015 no Il OZ 218/15, summary and the original ruling
available at: http://bit.ly/1jK70xI.

60 Following rulings of the Supreme Administrative Court: from 9 January 2015 no Il OZ 1384/14, from 28 January
2015 no Il OZ 41/15, from 21 April 2015 no Il OZ 309/15 from 7 May 2015 no Il OZ 378/15, from 8 May 2015
no Il OZ 402/15, all cited in the ruling of the Voivodeship Administrative Court from 29 May 2015 no IV SA/Wa
1227/15 available at: http://bit.ly/1j98Mdb.

61 See e.g. ruling of the Supreme Administrative Court no 1l OZ 1081/15 available at (PL): http://bit.ly/2I0GQgT.

62 The Refugee Board letter to HFHR from 25 January 2017 no BRZP.WR.4452.1.2017/Bt..

63 Article 69(c)-(m)Law on Protection, as amended in November 2015.

64 The Office for Foreigners letter to HFHR from 1 February 2017 no BSZ.WAISM.0361.7.2017/TB.

65 The Refugee Board letter to HFHR from 25 January 2017 no BRZP.WR.4452.1.2017/BL..
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been suspended. In February 2016 one AMIF call for proposals was cancelled, after the announcement of
the results had been postponed three times.¢ In April two new calls were announced, but as of 31
December 2016 still no results have been given. The activities of these calls were supposed to be originally
beginning in August 2016, as the call for proposals documentation specified. On 19 December 2016 19
NGOs sent letters to the Ministry of the Interior and to the European Commission Representation in Poland
about this issue.®”

From 2012 on and until mid-2015 free legal assistance for asylum seekers and people granted international
protection was only provided through projects run by NGOs funded by the European Refugee Fund (ERF);
75% of the projects’ budget was covered by the ERF and there was a possibility for NGOs to request an
additional 10% from the state budget, while 15% had to be provided by the organisation itself.

Projects for legal assistance funded through the ERF finished at the end of 2014. Some NGOs, such as
LIA, had to reduce their activities from 1 January 2015.58 National authorities responsible for the
implementation of the funds, after numerous requests from NGOs and information in the media, decided to
issue an additional call for projects and the funds were made available from 1.01.2015 until the end of June
2015. Since then the situation is very unstable and there are delays in announcing and arranging for calls
for proposals.

Generally NGOs providing legal assistance in Poland differ between one another: there are some
specialised organisations, with extensive experience in the field, engaged also in strategic litigation and
advocacy. For some others, providing legal assistance to asylum seekers is another component of their
general assistance activities.®® In most cases, NGOs assist asylum seekers not only in the asylum process,
but also in other legal proceedings and in solving every-day problems. Assistance related to the asylum
procedure includes providing information and preparing relevant documents (appeals, applications,
complaints) covering every stage of the procedure.”

Legal representation is provided only in some cases, as the organisations providing legal assistance
generally lack resources. For instance, legal presence during the personal interview cannot be ensured
and the assistance can cover only the administrative procedure (first and second instance) and submitting
an onward appeal to the Voivodeship Administrative Court in Warsaw. Representation before this court and
proceedings before the Supreme Administrative Court can be provided only by professional legal
representatives (lawyers, legal counsellors). There is a general possibility to apply for a cost-free
professional legal representation before these courts on the same rules that apply to polish citizens (i.e.
insufficient financial resources). There is a form, in Polish, available in the court or on the court’s website
(not in the offices of administrative authorities examining the claim). So although in practice legal
representation is granted by the court, it is very doubtful that asylum seekers would benefit from it without
the assistance from NGOs.In the absence of legal representation, applicants will receive the
correspondence themselves. Since the appearance at the hearing is mostly not obligatory, the applicant
may be served with the ruling after it is made.

66 More information available at: http://bit.ly/2lguY9N.

67 E-mail information received from the Polish Migration Forum on 7 January 2017
68 Available in Polish at: http://bit.ly/1j98zXB.
69 A. Bergiel, K. Kubin, Bezpfatne poradnictwo prawne dla migrantéw przymusowych — opis dziatalnosci

organizacji pozarzgdowych. Wyniki badan jakosciowych (Free legal aid forforced migrants- a description ofthe
NGOs’ activities.The resultsof qualitative research) in J. Frelak, W. Klaus, ed.,Slabe ogniwa. Wyzwania dla
funkcjonowania systemu ochrony uchodzcéw w Polsce (Weak links. Challenges for the functioning of the system
of refugee protection in Poland), InstytutSprawPublicznych, 2011, 15.

70 A. Gutkowska, Ewaluacja funkcjonowania poradnictwa prawnego dla uchodzcéw — analiza prawna i praktyczna
(Evaluation of the functioning of legal counseling for refugees- legal and practical analysis) in J. Frelak, W.
Klaus, ed., Stabe ogniwa. Wyzwania dla funkcjonowania systemu ochrony uchodzcow w Polsce, Instytut Spraw
Publicznych, 2011, 144.
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Legal assistance provided by NGOs consists mainly of individual consultations during office hours.” But
only some projects involve the provision of legal assistance during visits to accommodation and detention
centres. Generally asylum seekers in reception centres face practical obstacles in accessing legal
assistance, as most of the reception centres are located in remote areas, while NGOs have their offices in
the main cities of the four voivodeships (Mazowieckie, Matopolskie, Podlaskie and Lubelskie).”

Asylum seekers are informed about legal assistance provided by NGOs by the posters and leaflets in the
Office for Foreigners, reception centres and detention centres as well as by the officers.

2. Dublin
2.1. General

Dublin statistics: 2016

Outgoing procedure Incoming procedure

Requests Transfers Requests Transfers
Total 180 82 Total 9503 1420
Germany 65 41 Germany 6613 901
Hungary 17 2 France 966 34
Austria 16 2 Austria 672 207

Source: Office for Foreigners
Application of the Dublin criteria

According to the Dublin Proceedings Unit at the Office for Foreigners, the request for taking charge/taking
back may be initiated at any stage of the asylum procedure if any circumstances justifying the request arise.

The vast majority of “in” requests (5625 out 9503) was based on article 18(1)c of the Dublin 11l Regulation,
while 68 out of 180 “out” requests was directed on the basis of article 18(1)b of the Dublin 1ll Regulation.

In 2015 in cases of “out” requests, the most common circumstances that justified launching the Dublin
procedure were: interception of the illegally staying foreigner and Eurodac hit (take back requests, 60% of
“out” requests), family reunification (take charge requests, approximately 15% of “out” requests), holding a
visa or residence permit issued by another Member State (take charge requests, app. 10 % of “out’
requests) or Eurodac hit of an asylum applicant (take back requests, 7% of “out” requests). In 2016 no
information was provided.

In case of “in” requests, the most common circumstances that justified launching the Dublin procedure
were: asylum application lodged in another Member State and Eurodac hit; less frequently: illegal stay and
Eurodac hit (take back requests, 72% of “in” requests), holding a visa or residence permit issued by Poland
(take charge requests, 26% of “in” requests) and family reunification (take charge requests, app. 1% of “in”
requests).

In 2015 in cases considering family unity in Dublin procedures no use was made of DNA tests. In all cases
the asylum seekers were in possession of the documents certifying family ties and there was no need to
confirm family links by forms, there were requests for information or medical examination. Generally
requests to other Member States are made if there is enough evidence, taking into consideration the stage
of the procedure and the applicable deadlines.”

1 A. Bergiel, K. Kubin, op. cit., 34.
72 A. Gutkowska, op.cit, 136 and 146.
73 E-mail information from the Dublin Unit at the Office for Foreigners from 8 September 2015.
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The discretionary clauses

The humanitarian clause was applied just once in 2016. The sovereignty clause was used on nine
occasions.” No information on the circumstances was provided.

2.2. Procedure

Indicators: Dublin: Procedure
1. On average, how long does a transfer take after the responsible Member State has accepted
responsibility? 4-6 weeks if not appealed

The Head of the Office for Foreigners is responsible for Dublin procedures.” All asylum seekers (over 14
years old) are fingerprinted and checked in Eurodac at the time of lodging their asylum application. Until 12
November 2015 if there was any evidence or sign that another country may be responsible for examining
the application, the Dublin procedure was applied. There were no grounds set in the national law that would
allow for not applying the Dublin procedure, if there was any sign that another country may be deemed
responsible.

From 13 November 2015 on, in all cases the Head of the Office for Foreigners applies the Dublin
procedure.”®

According to the Office for Foreigners, if the authorities decide to apply the Dublin procedure, asylum
seekers are informed about it. They are, however, informed about the following steps of the procedure
(decision received from another Member State, the need to submit additional documents). Asylum seekers
and their legal representatives can contact the Dublin Unit in person, in writing or by phone.””

Individualised guarantees

The judgment Tarakhel v Switzerland has not influenced the practice of the Head of the Office for
Foreigners in Dublin cases in 2015 and 2016. The reason given is that the only foreigners transferred from
Poland to ltaly are single men.”® Persons with special needs are not transferred to ltaly, Hungary and
Bulgaria.™

Transfers

According to the information provided in 2015, the time period during which the transfer is made depends
on whether the Dublin procedure was initiated by the asylum authorities or by the applicant themselves
(e.g. family reunification requests). In the latter case asylum seekers usually do not appeal the decision on
transfer. In cases of detention involving illegal stay or family reunification it takes on average 4-6 weeks
before the applicant is transferred to the Member State which accepted responsibility (from 13 days to 3
months). In cases of holding residence permit or visa of another Member State by the applicant or Eurodac
hit it is hard to estimate, since asylum seekers often appeal such decisions on transfer. In these instances
the Member State concerned is informed about the suspensive effect.®° In 2016 no update was provided.

Asylum seekers are transferred under escort only when there is a risk of absconding or if the asylum seeker
has already absconded beforehand. In 2016, the Border Guard informed that they transferred 90 persons
under coercion.8!

4 The Office for Foreigners letter to HFHR from 1 February 2017 no BSZ.WAIiSM.0361.7.2017/TB.

75 Article 36(2) Law on Protection, as amended in November 2015.

76 Article 36(1) Law on Protection, as amended in November 2015.

m Letter from the Head of the Office for Foreigners to HFHR from 27 August 2015 no BSZ-0811/1429/15/RW.
8 Ibid.

[ The Office for Foreigners letter to HFHR from 1 February 2017 no BSZ.WAISM.0361.7.2017/TB.

80 Ibid.

81 The Border Guard Headquarters letter to HFHR from 19 January 2017 no KG-OI-I11.0180.5.2017/AP.
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When an asylum seeker is transferred back from another Member State, they need to lodge an asylum
application through the SG (or an application to re-open their asylum procedure). The SG either directs
them to a reception centre or detains them for a maximum of 48 hours and requests a placement in a
guarded centre to the court. Depending on the situation, their procedure is re-opened (if it was discontinued
beforehand, because they left) or their application is considered subsequent, if they already received a
decision before leaving Poland.

An asylum seeker can be detained after being transferred back from another state, as crossing the border
illegally when leaving Poland constitutes a basis to be placed in detention or they may be detained in case
of a lack of identity documents.®? In 2014 HFHR handled a case of an Iranian woman, who was transferred
under the Dublin Regulation from the Netherlands to Poland with an established identity according to the
transfer documents but was detained upon arrival on the basis of her lack of identity documents. Assisted
by HFHR lawyers, the asylum seeker (now granted subsidiary protection) applied to the court for
compensation due to unlawful detention. Compensation, in this case, has been granted entirely.

There is also a legal basis for detention in Dublin “out” cases introduced on 13 November 2015, based on
the risk of absconding (see section on Grounds for Detention).8 The Border Guards reported that 8 persons
were placed in detention in 2016 on this basis. In 2016, 65 persons were transferred under Dublin from
detention centres.8

2.3. Personal interview

Indicators: Dublin: Personal Interview
X] Same as regular procedure

1. Is a personal interview of the asylum seeker in most cases conducted in practice in the Dublin
procedure?8s [Iyes XINo

There is no personal interview conducted exclusively for the purpose of the Dublin procedure. The
information about the possible responsibility of another Member State is taken through various means.
Alongside the Eurodac database information may be acquired from a form on which an asylum claim is
registered by the SG or from an interview in the regular asylum procedure conducted by the Office for
Foreigners. If there is a need to obtain additional information or documents from an asylum seeker involved
in a Dublin procedure, they are contacted in writing, by phone or are asked to come to the Office for
Foreigners.88 It is worth mentioning that under the Law amending the Law on Protection there is a new form
for an asylum application issued and additional questions useful for the Dublin procedure form an integral
part of it.87

82 No data made available by the Border Guards on how many transferees were detained upon arrival. Last
available statistics on this issue can be found in the Transnational Dublin Project Final Report from May 2011,
available at: http://bit.ly/1IMG39e7.

83 Article 398(1)(3a) Law on Foreigners, as amended in November 2015.

84 The Border Guard Headquarters letter to HFHR from 19 January 2017 no KG-OI-111.0180.5.2017/AP.

85 The Dublin procedure is the same as the regular procedure in Poland and thus there is no separate interview
where an applicant’s case falls under Dublin.

86 Information obtained from the Dublin Proceedings Unit at the Office for Foreigners in 2014 (orally and by e-
mail).

87 Regulation of the Ministry of the Interior of 4 November 2015 on the asylum application form (Rozporzadzenie

Ministra Spraw Wewnetrznych z dnia 4 listopada 2015 r. w sprawie wzoru formularza wniosku o udzielenie
ochrony miedzynarodowej), available at: http://bit.ly/1197b7F.
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2.4. Appeal

Indicators: Dublin: Appeal
X] Same as regular procedure

1. Does the law provide for an appeal against the decision in the Dublin procedure?

X Yes [JNo

% Ifyes, isit [] Judicial X Administrative
% If yes, is it suspensive X Yes [ No
o First appeal X Yes [ No
o Onward appeal8 [ Yes X No

Asylum seekers can appeal against decisions taken in the Dublin procedure to the Refugee Board (and
then to the Voivodeship Administrative Court in Warsaw and the Supreme Administrative Court) within 14
days following the same procedure described in the section on appeals in the Regular Procedure: Appeal.

The average time for the appeal procedure in Dublin cases in 2016 was 68 days. In 2016 the Refugee
Board issued 15 decisions in Dublin proceedings, out of which 11 confirmed the decision of the Head of

the Office for Foreigners.

2.5. Legal assistance

Indicators: Dublin: Legal Assistance
X] Same as regular procedure

1. Do asylum seekers have access to free legal assistance at first instance in practice?
] Yes X With difficulty ] No
% Does free legal assistance cover: [_] Representation in interview
X Legal advice

2. Do asylum seekers have access to free legal assistance on appeal against a Dublin decision in
practice? [lves X with difficulty [ No
% Does free legal assistance cover [ | Representation in courts
X Legal advice

Free legal assistance is offered as described in the section on Regular Procedure: Legal Assistance. State
legal aid introduced on 1 January 2016 covers preparing an appeal and representation in the second
instance.®

2.6. Suspension of transfers

Indicators: Dublin: Suspension of Transfers
1. Are Dublin transfers systematically suspended as a matter of policy or jurisprudence to one or more
countries? XYes 1 No

®,

< If yes, to which country or countries? Greece

The Office for Foreigners adopted a policy of non-transfer to Greece from 1 February 2011, as a result of
the European Court of Human Rights (ECtHR)’s M.S.S. judgment.®® In 2016 cases of applicants with special
needs are not subject to Dublin procedure if the receiving country would be Hungary, Italy or Bulgaria.®!

88 Information was provided by the Dublin Proceedings Unit at the Office for Foreigners.

89 Article 69e Law on Protection, as amended in November 2015.

90 ECtHR, M.S.S. v. Belgium and Greece, Application No. 30696/09, Judgment of 21 January 2011.
91The Office for Foreigners letter to HFHR from 1 February 2017 no BSZ.WAiSM.0361.7.2017/TB.
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Poland does not direct any take charge/take back requests to Greece, but tries to establish whether another
state could be responsible for examining the asylum application and if not, it takes the responsibility for
examining the asylum application. There were no other systematic suspensions to any other Member
States as a result of jurisprudence or policy. It is worth mentioning that, as reported by HFHR in 2014,
transfers to Greece under readmission agreements did take place. Some of the returnees were rejected
asylum seekers (e.g. from Pakistan). There was no information on whether their situation in Greece upon
return was subject to any evaluation. The problem of readmissions to Greece was described by HFHR in
their report published on 27 June 2015.92 The Border Guard Headquarters have informed HFHR that since
1 July 2015 readmissions to Greece have been suspended.®® By mid-2015 there were 12 foreigners
readmitted to Greece. In 2016 there were no readmissions to Greece.%

When establishing the facts within the Dublin procedure or when awaiting a response from another Member
State, asylum proceedings may be suspended in individual cases, but asylum seekers have full access to
reception conditions pending a decision.

2.7. The situation of Dublin returnees

There is no information on obstacles in accessing the asylum procedure by the Dublin returnees. There
were cases when HFHR, trying to follow the asylum seekers transferred back from another country, learned
from the SG that they applied straight away for voluntary return and left the territory. The reason why they
chose return over a (re)examination of their asylum claim is not known. The time limit to reopen the
procedure has not been problematic as it was 2 years. Since 13 November 2015 the deadline is 9 months.
In cases where e.g. the applicant did not wait for examination of his asylum claim in Poland but went to
another Member State and did not come back to Poland within 9 months, the case will not be evaluated
under the regular “in-merit” procedure. Their application lodged after this deadline will instead be
considered as a subsequent application and subject to an admissibility procedure.® These provisions will
concern decisions on discontinuing the procedure issued under the new regulations. For the decisions on
discontinuing the procedure issued under the previous law, the deadline of 2 years for reopening the
procedure is still applicable.%

In 2016, 9186 decisions on discontinuing the procedure were issued because the applicant explicitly
withdrew the application, left Poland, did not reach or left the reception centre, etc. At the same time there
were no cases of reopening the procedure within 9 months, as the Office for Foreigners reports.®”

In 2013 and 2014 HFHR was concerned about the practice of the application of the Dublin Il Regulation,
which resulted in the separation of the families of asylum seekers between two countries. Based on their
information there were cases in which German authorities, transferred only some members of the
foreigners’ family, who have been initially under one, common asylum application in the territory of the
Republic of Poland. Such practice was most commonly used in cases of foreigners who lodged an asylum
application to the Head of the Office for Foreigners in Poland and after that travelled on to Germany.
Subsequently their procedure in Poland was discontinued. Apart from infringement of international and
European standards regarding family unity, said practice leads also to other legal problems.

92 Przekazania cudzoziemcéw do Grecji (Transfers of foreigners to Greece) in the Helsinki Foundation for Human
Rigths, POWROTY. Obserwacje Programu Pmocy Prawnej dla Uchodzcéw i Migrantéw Heslinskiej Fundacji
Praw Czlowieka dotyczace przestrzegania praw cudzoziemcédw powracajgcych do kraju pochodzenia
(RETURNS. Observations ofthe Legal Assistance for Refugees and Migrants Programme of the Helsinki
Foundation for Human Rights concerning the rights of returning migrants),2015, 62, available in Polish at:
http://bit.ly/IMG3ile.

93 Letter from the Border Guard Headquarters to HFHR from 24 August 2015 no FAX-KG-CU-5944/1P/15.

94 The Border Guard Headquarters letter to HFHR from 19 January 2017 no KG-OI-111.0180.5.2017/AP.

95 Article 40(6) Law on Protection, as amended in November 2015.

96 Article 15 Law amending the Law on Protection, which entered into force in November 2015.

97 The Office for Foreigners letter to HFHR from 1 February 2017 no BSZ.WAISM.0361.7.2017/TB.
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In a situation where an asylum seeker is transferred to Poland the Head of the Office of Foreigners lifts the
previous decision of discontinuation of the proceedings and decides on its renewal. In some cases
members of the family of the asylum seeker, on behalf of whom the asylum seeker lodged an asylum
application, are also under these proceedings, even though those members are not on the territory of the
Republic of Poland. In such a situation, when part of the family of the asylum seeker is on the territory of
another country, there is a problematic issue on the legitimacy of examining the asylum application for the
whole family. In case of initiating such proceedings asylum seekers who are not present in the territory of
Poland are not provided with the right of active participation in the proceedings for granting them the status
of a refugee. There is also no legal basis for granting the protection for the family of the asylum seeker if
the application turns out to be justified. Whereas in the situation when part of the family is transferred,
without the applicant, the members of the family have no capacity to request for renewal of the previous
proceedings concerning them. In this situation the solution of filing another asylum application by the
members of the family cannot be recognized satisfactory. When the family of the applicant has left his / her
country of origin, due to possible danger that threatened only the applicant, and has as a whole been under
one asylum application, this family is left with no chance of obtaining protection.

Furthermore, in one case reported to HFHR, the applicant (male adult) was transferred to Poland, while his
wife, who was at the time in an advanced stage of preghancy, stayed in Germany along with their minor
children. In another case only a mother with small children, was transferred to Poland while the father of
the family stayed in Germany. As a result, these families were separated and women with children stayed
without their husbands. During the meeting of the HFHR with the SG Headquarters representatives, it was
said that after discussion with the German counterparts, there were no such cases. The Dublin Unit at the
Office for Foreigners confirms that these cases were incidental in 2014 and 2015. There were no such
cases in 2016.%8

3. Admissibility procedure
3.1. General (scope, criteria, time limits)

An admissibility procedure is provided for in national legislation.®® The Head of the Office for Foreigners is
the authority responsible for taking a decision on admissibility. If an asylum application is deemed
inadmissible, the Head of the Office for Foreigners issues a decision on the inadmissibility of the
application.100

An asylum application is considered inadmissible under the following exhaustive grounds:

< Another Member State has granted refugee status to the applicant;

«» A third country can be considered a first country of asylum with regard to the applicant;

< The applicant submitted a subsequent application after receiving a final decision, based on the
same circumstances;

< A spouse of an applicant lodged a new asylum application after the applicant received a final
decision and when the spouse’s case was a part of an application made on their behalf and there
are no facts justifying a separate application of the spouse.1%

The application is considered inadmissible if there is a first country of asylum where the applicant is treated
as a refugee and can enjoy protection there or is protected against refoulement in any other way.1%2 There

98 Information provided by HFHR. Office for Foreigners did not provide information on this issue in 2016.
99 Article 40 Law on Protection (applicable until 12 November 2015). From 13 November 2015: Article 38 Law on
Protection.

100 Article 38(4) Law on Protection, as amended in November 2015.
101 Article 38 Law on Protection,as amended in November 2015.
102 Article 38 Law on Protection, as amended in November 2015.
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is no information on the actual use of this provision in 2016 by the Office for Foreigners. The general number
of decisions on inadmissibility in 2016 was 770.1%

There are no specific time limits that must be observed by the Head of the Office for Foreigners in this
procedure, so the rules governing regular procedures are applicable (the general deadline is 6 months).
There is no data on whether the time limits for taking a decision are respected in practice.

The statistics obtained from the Office for Foreigners show, that in 2015, decisions on discontinuation of
the procedure because of inadmissibility of the asylum application (issued on the basis of the Law on
Protection before the amendment) were received by:
6 asylum seekers on the basis of the first ground where the applicant was a recognised refugee in
another Member State,
« 196 asylum seekers on the basis of the second ground where the applicant lodged a subsequent
application on identical facts,
« 6 asylum seekers on the basis of the third ground where a spouse’s application contained the same

reasoning as the applicant.

3.2. Personal interview

Indicators: Admissibility Procedure: Personal Interview
X] Same as regular procedure

1. Is a personal interview of the asylum seeker in most cases conducted in practice in the

admissibility procedure? [lYes X No
% If so, are questions limited to identity, nationality, travel route? [] Yes [X] No
% If so, are interpreters available in practice, for interviews? X Yes []No

2. Are interviews conducted through video conferencing? []Frequently [X] Rarely [_]Never

The rules concerning personal interview are the same as in a regular procedure. There is no data on how
many interviews were conducted in admissibility procedures in 2016 in 2014 according to the Office for
Foreigners, in 90% of cases of subsequent applications which are subject to admissibility procedure, there
is no personal interview of the applicant.1%4 For the admissibility procedures much depends on the case
whether it is a detailed interview, as in the regular procedure, or whether it focuses only on specific issues
(e.g. new circumstances).1% The scope is not limited to identity, nationality, and travel route.10¢

3.3. Appeal

Indicators: Admissibility Procedure: Appeal
X] Same as regular procedure

1. Does the law provide for an appeal against the decision in the admissibility procedure?

X Yes ] No
% Ifyes, isit [ ] Judicial X Administrative
% If yes, is it suspensive X Yes [ No

Generally the appeal system in the admissibility procedure does not differ from the one in the regular
procedure, including its suspensive effect. The deadline for the appeal is 14 days.

103 The Office for Foreigners letter to HFHR from 1 February 2017 no BSZ.WAIiSM.0361.7.2017/TB.

104 Email from the Office for Foreigners, Department of Asylum Proceedings from 1 April 2014.

105 Information obtained from the Office for Foreigners, letter DPU-07-1410/2013 from 22 February 2013.
106 The Office for Foreigners letter to HFHR from 1 February 2017 no BSZ.WAiISM.0361.7.2017/TB.
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3.4. Legal assistance

Indicators: Admissibility Procedure: Legal Assistance
X] Same as regular procedure

1. Do asylum seekers have access to free legal assistance at first instance in practice?
[ Yes Xl With difficulty ] No
% Does free legal assistance cover: [] Representation in interview
X Legal advice

2. Do asylum seekers have access to free legal assistance on appeal against an admissibility
decision in practice? [lYes X With difficulty ] No

% Does free legal assistance cover [ | Representation in courts
X Legal advice

Free legal assistance is offered in the same context as described in the section on Regular Procedure:
Legal Assistance. State legal aid introduced on 1 January 2016 covers preparing an appeal and
representation in the second instance.%’

4. Border procedure (border and transit zones)

There is no border procedure in Poland.
5. Accelerated procedure

5.1. General (scope, grounds for accelerated procedures, time-limits)

The application for international protection is subject to an accelerated procedure if the applicant:108
«+ Provides other reasons for applying for asylum than well-founded fear of persecution for reasons
of race, religion, nationality, membership of a particular social group or political opinion, or a risk of
serious harm; or did not provide any information on circumstances referring to the well-founded
fear of persecutions or risk of serious harm (197 cases in 2016);

« Misleads the authority by hiding or presenting false information or documents which are important
in an asylum procedure (4 cases in 2016)

< Makes inconsistent, contradictory, improbable or insufficient explanation of the persecution they
are fleeing from, which are clearly inconsistent with the COI (11 cases in 2016)

« Submits an application to delay or disturb enforcement of a return decision (13 cases in 2016)

« |s a threat to national security or public order or was, on this ground, already expelled from the
territory (3 cases in 2016)

The statistics obtained from the Office for Foreigners show that in 2016 the Head of the Office for Foreigners
examined 228 applications in accelerated procedure.%

The Head of the Office for Foreigners should issue a decision in the accelerated procedure within 30
calendar days. If a decision cannot be issued within 30 calendar days, the Head of the Office for Foreigners
has to inform the applicant about the reasons for the delay and the date when a decision will be issued.110
There are no consequences of not respecting this time limit.

107 Article 69e Law on Protection, as amended in November 2015.

108 Procedure regulated in Article 39 Law on Protection, as amended in November 2015.

109 The Office for Foreigners letter to HFHR from 1 February 2017 no BSZ.WAiISM.0361.7.2017/TB
110 No data was made available upon request if the time limit is respected in practice.
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5.2. Personal Interview

Indicators: Accelerated Procedure: Personal Interview
X] Same as regular procedure

1. Is a personal interview of the asylum seeker in most cases conducted in practice in the

accelerated procedure? [lyes X No
% If so, are questions limited to nationality, identity, travel route? []Yes X No
« If so, are interpreters available in practice, for interviews? X Yes [] No

2. Are interviews conducted through video conferencing? [_JFrequently  [X]Rarely [_JNever

Until 12 November 2015 in the cases referred to above (where the Office for Foreigners considers that the
applicant had others reasons for applying for asylum than a well-founded fear of persecution or had not
provided any information on the fear of persecution) there was no mandatory interview by the Head of the
Office for Foreigners, unless the applicant was an unaccompanied child.1! The rule is not applicable from
13 November 2015. This means that the interview in accelerated procedure is conducted according to the
same rules as in regular procedure (see Regular Procedure: Personal Interview).112

In 2014 according to the Office for Foreigners, in 60% of cases considered manifestly unfounded, the
personal interview was not conducted.'® No data from 2015 and 2016 has been made available. If it does
take place, the interview does not differ from the one in a regular procedure — it is in the same form and the
same rules apply.1*

5.3. Appeal

Indicators: Accelerated Procedure: Appeal
[] Same as regular procedure

1. Does the law provide for an appeal against the decision in the accelerated procedure?

X Yes [ INo
% Ifyes, isit [] Judicial X Administrative
% If yes, is it suspensive X Yes ] No

The appeal system is broadly the same in the accelerated procedure as in the regular procedure. However,
there are two important differences:
(1) The time limit to lodge an appeal is 7calendar days instead of 14;15
(2) Decisions on the appeal in this procedure are issued by only one member of the Refugee Boar