Rwanda:

Suspects must not be transferred to Rwandan
courts for trial until it is demonstrated that trials
will comply with international standards of
justice

Amnesty International is calling on the Internatio@aiminal Tribunal for Rwanda
(ICTR) and states that have been requested to extrawlteiduals accused of
genocide, crimes against humanity and war crimes to Rwarwlarts for trial not to
do so until Rwanda demonstrates that it can and will contthectrials fairly and
impartially and that victims and witnesses will be pratdct The organization
believes that so far it has failed to do so.

On 11 June 2007, the Prosecutor of the ICTR filed a reqoestet Trial
Chamber to transfer the case of Fulgence Kayishema,hatdeen charged by the
ICTR with genocide and crimes against humanity and remailessge, to Rwandan
courts. Requests to transfer three other persons weretsioi the Trial Chamber
on 7 Septemberlf successful, it is likely that a number of othases will also be
transferred to Rwanda in accordance with the strateggumced by the Prosecutor
for the ICTR to complete its work by 2010. In addition, recent months, the
Rwandan government has issued informal requests or forrmmadéon requests to
Canada, France, Finland, New Zealand and the United Kindmiotine extradition of
individuals accused of serious crimes under internatiamaln Rwanda.

The initiatives to transfer cases to Rwandan courtswothe enactment of
legislation abolishing the death penalty in Rwanda Ig 2007, one factor that has
obstructed previous transfers to the country. Amnestyriatienal has publicly
welcomed Rwanda’s decision to abolish the death perHity.organization, which
campaigns against impunity around the world, also acknowldatigesnportance for
national courts to investigate and prosecute persons dcofigbe heinous crimes
committed in Rwanda in 1994. However, national trials niestconducted justly,

! Separate applications were submitted for the tran$itephonse Hategekimana, Gaspard
Kanyarukiga and Yussuf Munyakazi. Instead of prosecutiagwo men promptly before the ICTR,
they have been held in detention by the ICTR since 20tvngi progress in their cases, raising serious
concern that their right to a trial within a reasondinle is being violated. Further delays will no doubt
result from the attempt of the ICTR to transfer tlraises to Rwanda.
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fairly and effectively, ensuring that the rights of thecused and victims and
witnesses are fully respected.

In this statement, Amnesty International sets ot¢réa which it calls on the
ICTR and national courts to consider in deciding whethéransfer cases to Rwanda.
In doing so, it urges the Rwandan government to take inateedieps to address
these concerns to demonstrate that it can prosecuterithes in accordance with
international standards of justice.

1. It must be demonstrated that the Rwandan justice system can operate
impartially by investigating and prosecuting crimes by all sides

For any justice system to operate effectively, it mbst impartial. Amnesty
International remains deeply concerned that, to dat@es committed by members
of the Rwandese Patriotic Army (RPA), during 1994 have resnbadequately
investigated and prosecuted by national authofitiese RPA was the armed wing of
the Rwandese Patriotic Front (RPF), the currenhgutiarty, until July 1994 when it
became the Rwanda’s national army. This failure rassg®us concerns about the
ability of the national justice system to address @athes committed in the conflict
justly, fairly and impartially. The ICTR and other gistshould not transfer persons to
Rwanda for trial, until the national justice systhas demonstrated its impartiality by
investigating and prosecuting crimes committed by individuasa@ated with all
parties, regardless of which group suspects are a member.

2. 1t must be demonstrated that the Rwandan justice system will conduct trialsin
accordance with international fair trial standards

No person, regardless of the seriousness of the chargesstatiem, should be
transferred to any country for prosecution where théiynet receive a fair triaf.

2 Amnesty International is also concerned that thednator of the ICTR has to date failed to
announce the outcome of investigations it has conductedrintes committed by the RPA. The
failure for the 13 years of the ICTR’s existencenteestigate these crimes promptly, thoroughly,
independently and impartially and, where there is sefficadmissible evidence, to prosecute persons
suspected of these crimes risks undermining the cregibflihe ICTR.

® In theSoering v. United Kingdom case, the European Court of Human Rights ruled in
para.113:

The right to a fair trial in criminal proceedings, asbedied in Article 6 (art. 6),

holds a prominent place in a democratic society (s¢er, alia, the Colozza judgment
of 12 February 1985, Series A no. 89, p. 16, § 32). The Coustrade=xclude that

an issue might exceptionally be raised under Articlea®. 6) by an extradition

decision in circumstances where the fugitive has sufferesks suffering a flagrant

denial of a fair trial in the requesting country.
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For more than a decade, Amnesty International hassistently raised
concerns about the fairness of trials before Rwandamts; including the gacaca
system? Amnesty International strongly disagrees with cofites that have been
made by some commentators that the decision not to apdbir trial guarantees to
the gacaca system is not relevant to the issue ohehttd transfer persons to Rwanda,
on the basis that transferred persons will not beqmated under the gacaca system.
On the contrary, consistent reports that fair srgliarantees are not being applied in
the gacaca process, which is investigating and prosecutimgsaive amount of the
crimes committed during the 1994 genocide, undermines theevidgdl system and
raises concerns about the importance that will belathto these rights by other
sectors of the justice system.

Following this case, both United Kingdom courts (in R v 8&cy of State for the Home Department,
ex parte Rachid Ramda (2002) [2002] EWHC 1278) and French &oursd’Appel de Pau, Irastorza
Dorronsoro No 238/2003 Judgment of 16 May 2003)have ruled agarssttitadition questioning the
validity of extradition to other EU countries on thests of potential breach of fair trial rights due to
evidence based on information allegedly extracted throutlreéo Furthermore, Guideline XIlI (4) of
the Guidelines of the Committee of Ministers of theidzl of Europe on human rights and the fight
against terrorism provides:

When the person whose extradition has been requested makas arguable case
that he/she has suffered or risks suffering a flagramatef justice in the requesting
State, the requested State must consider the well-fouestedhthat argument before
deciding whether to grant extradition.

Paragraph 61 of the Explanatory Notes to the Protaoehding the European Convention on the
Suppression of Terrorism provides

Article 4 does not preclude the refusal to extradite onrgts other than the political
character of the offence. A requested Contracting Stete refuse extradition on
other grounds, such as the requirement of double crityinaiiot specifically
provided for by this Convention but contained in its domekdgislation or in
applicable international treaties.

These principles apply with equal force to internationslwall as to regional, standards of
fair trial.

4 See:Rwanda: Further information on Fear for safety/Legalcern: Francois-Xavier Byuma
(m) (URGENT ACTIONS) (AFR 47/012/2007); Annual Report 2007 aRda: Gacaca: A question of
justice (AFR 47/007/2002); Rwanda: Gacaca tribunals mustcankith international fair trial
standards AFR 47/005/2002; Rwanda: The troubled course o&j@afdr 47/010/2000).
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Indeed, concerns about fair trials are not limitedh® gacaca system. In its
2007 Annual Report, Amnesty International reports that appairimn 48,000
detainees were awaiting trial for alleged participatiothe genocide. Another 10,000
persons are detained awaiting trial for other crimes elated to the genocide. Many
of these people have been in detention awaiting triarbefational courts for grossly
unreasonable periods of time. In fact, many persons tesm tetained without trial
in excess of 10 yearsThe delays clearly violate the right to be tried withain
reasonable time and the right to liberty and demonstrat the Rwanda justice
system is overloaded with caseShere is, therefore, a real risk that any person
transferred to Rwanda may find himself or herself inadystfor an inordinate length
of time before their trial begins, in violation ofeth rights. Although Rwandan
authorities may offer guarantees to the ICTR and statpgested to extradite suspects
that such cases will be fast tracked, once the perswanisferred there would be no
available remedy if the undertaking were not fulfilled.

Other concerns about the national justice systeility to provide fair trials
have been reported. For example, the U.S. State Degatricountry report for 2006
states:

In a few cases viewed as politically sensitive, includimgsé dealing
with "genocide ideology" (the promotion of the tenetsgenocide),
"divisionism," and the killing of genocide survivors, indirgpublic
pressure may have influenced the judiciary.

® In its 2007 Annual Report, Amnesty International highlightee cases:

Dominique Makeli, a former journalist for Radio Rwandapa:ed in detention

without trial after almost 12 years. The charges aghinsthave repeatedly changed.
The authorities' latest accusation was that in 1994 lkleif@ted genocide in a

programme for Radio Rwanda in 1994.

Two Catholic nuns, Sisters Bénédicte Mukanyangezi anmdaBette Mukarusine,
remained in detention without trial after more than é2rg

In July 2007, the two sisters were finally tried. The gacairt that took up their cases, decided to
release them for lack of evidence.

® In early 2007, according to a Rwandese newspaper, thed@s@government announced the
upcoming provisional release of 8 000 detainees, manyichwvould have confessed to participation
in the genocide. Since 2003, this was the third wave eések in an attempt to address the
overcrowding of the country's prisons, See Hirondelle sN&gency, RWANDA/PRISONERS —
RWANDA ANNOUNCES UPCOMING RELEASE OF 8 000 PRISONERS, 01 07.
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Amnesty International notes that, in an attempt to estdconcerns about the
ability of the national courts to conduct fair triatsn 16 March 2007, Rwanda
adopted the Organic Law which includes fair trial guaranieethose transferred by
the ICTR to Rwanda, including those rights contained irick 14 of the
International Covenant on Civil and Political Rights.eT@rganic Law also adopts
some rules of evidence applied by the ICTR. The Orgaane, khich is applicable
only to cases transferred from the ICTR, will be aggpthutatis mutandis to cases of
persons extradited from other countries. It is, howeogly limited to some crimes
and would not apply if separate proceedings relating teratffences against the
transferred persons were commenced.

Despite the positive aspects of the Organic Law, Amniegérnational does
not consider that the legislation on its own fultideesses fair trial concerns. The fact
that the Organic Law does not apply to prosecutions of rafies, but only to
prosecutions of a small number of cases, raises seriweis concerns about how the
rights contained in the Organic Law would be applied intm@clt is not clear what
level of training police, investigators and judges will reedb ensure the safeguards
in the Organic Law are applied effectively.

In the absence of a comprehensive nationwide program targaa fair trials
before all courts, Amnesty International urges the ICAmRl states requested to
extradite persons to Rwanda to consider the new Ordgamcin the context of how
fair trial guarantees are applied throughout the whol®Rwéndan national justice
system. Until it has been demonstrated that the Rwajudtice system has taken
effective measures to ensure that all national tmad®et international standards of
fairness, the ICTR or other states should not tram&fesons to its courts for trial.

3. Trials of any person transferred to Rwanda must be observed by independent
expertsto ensurethat they arefair

If effective measures are taken by Rwanda to ensuréritds (and other criteria in
this paper are met) and it is decided to transfer persomsvanda for trial, steps
should be taken to ensure that, in practice, the trzdnslucted fairly. The ICTR and
states extraditing persons to Rwanda should, thereftteshaconditions requiring
that the full trial will be observed by independent expe#ts will be granted access
to all proceedings and all items in the case file ang thahe event that the rights of
the accused are violated, Rwanda will transfer the pdrackito the ICTR for trial or
to the relevant country to face trial before theitional courts exercising universal
jurisdiction.
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For trial observations to be effective, experts mustable to observe all
aspects of the trial, including transcripts if they aoé able to attend all sessions. The
current proposal for the African Commission on Huraad Peoples’ Rights (African
Commission) to observe the trial of Fulgence Kayishdfjs transferred from the
ICTR to Rwanda, should only be accepted if it can be demated that the experts at
the African Commission will be available to monitdretfull trial and allocated
adequate resources to perform the function.

4. 1t must be demonstrated that persons transferred to Rwanda for trial are not

at risk of torture or subjected to other cruel, inhuman or degrading treatment
International law requires that a person shall notréesferred to a state where they
are at risk of torture or other cruel, inhuman or degidieatment.The ICTR and
other states will, therefore, need to consider this isauefully taking into account the
facts of each case.

Although no direct conclusions should be drawn from tlee #one, it is
important to note that despite torture being prohibited bgdmstitution and national

" Article 3 (1) of the Convention against Torture andedfiorms of Cruel, Inhuman and
Degrading Treatment states:

No State Party shall expel, return ("refouler") or editeaa person to another State
where there are substantial grounds for believinghitbatould be in danger of being
subjected to torture.

Concluding observations of the Human Rights Committee:nada UN Doc.
CCPRJ/CICAN/COQI5, 2 November 2005, para. 15:

No person, without any exception, even those suspectecesérniing a danger to
national security or the safety of any person, and evengla state of emergency,
may be deported to a country where he/she runs thefrimirg subjected to torture
or cruel, inhuman or degrading treatment

Sir Elihu Lauterpacht and Daniel Bethlehélhe Scope and Content of the Principle of Non-
refoulement, Opinion for UNHCR'’s Global Consultations, UNHCR, J2081, para. 253:

No person shall be rejected, returned or expelled imeaamner whatever where this
would compel them to remain in or return to a territehere substantial grounds can
be shown for believing that they would face a real ofskeing subjected to torture,
cruel, inhuman or degrading treatment or punishment. Timgiple allows of no
limitation or exception.

See also: for instance, Guy S. Goodwin-Qilie Refugee in International Law (Oxford: OUP, 1996),
pp. 167-170; Jean Allain, “Thius cogens Nature of Non-refoulement,” 13RL 538 (2001).
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law, Rwanda has not ratified and implemented the Coioremtgainst Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishrf@mbvention against
Torture) and its Optional Protocol. The failure demonetrat lack of commitment to
ensure that the crimes can never be committed in Rwandathe government’s
unwillingness to accept the scrutiny of the expert Cdbesniagainst Torture and the
Subcommittee on Prevention. It also denies the ICTdRstates requested to extradite
persons to Rwanda the benefit of considering country repdrthe Committee
against Torture on the effectiveness of national systéo prohibit, prevent and
punish the crime and to provide reparations to victims laeid families.

Amnesty International is concerned that torture takeseplin Rwand&.
Although some cases have been confirmed by foreign candsreported by civil
society and media, the extent of the practice is rbt kmown. For example, secret
detention centres are reported to exist in the countmchahave been denied by the
Rwandan governmeni.

In addition to reports of torture, Amnesty Internatibris particularly
concerned that prison conditions in Rwanda fail to ni&etrnational standards and

% In August 2006, the United States District Court for tiséridt of Colombia ruled in a case
of a Rwandan man who had been extradited to the US havingbasged with the murder of a US
national in Rwanda in 1999 that the “defendants’ statemegrts extracted only after countless hours
of repetitive questioning over a period of many monthsndurihich time they were subjected to
periods of solitary confinement, positional torture, eggkated physical abuse” The United States of
America v. Francois Karake et al. Criminal Action 98-0256(ESH), 18 August 2006, p.149. The
US State Department 2006 Report on Rwanda notes “locaameguliirted allegations of torture by the
LDF during the year and a local NGO providing assigdowictims of torture reported that it
received between 180 and 240 clients during the year.” in2@&7, the BBC reported that Francois
Rukeba (URGENT ACTION Rwanda / Uganda: Forcible retwgar bf torture or ill-treatment
PUBLIC Al Index: AFR 47/004/2007 16 March 2007) who was recemnthadited from Uganda to
Rwanda had been tortured. To date it has not beerbfssiconfirm the report.

° The 2006 US State Department Report states:

During the year the Senate investigated reports oéséetention centers allegedly
run by security officials, and questioned the ministersigtice and internal security
in an open session. During a February hearing senatedsrepeated NHRC reports
(dating back to 2002) about the existence of government-ouet sietention centers;

the ministers claimed they were unaware of such cerRelice officials denied the

existence of any secret detention centers.

See also: Human Rights Watdkwanda: Hundreds Illegally Detained in Former Warehouse
14 May 2006.
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amount to cruel, inhuman and degrading treatrtfenin its 2007 Annual Report,
Amnesty International reports:

Approximately 69,000 people were reportedly held in prisons during
2006. All prisons were overpopulated with the exception phija
Prison. For example, Gitarama prison reportedly held 7¢g€tainees
although its official capacity was 3,000.

Detention conditions remained extremely harsh and araduntcruel,
inhuman or degrading treatment. Underground cells were reprted
exist in some prisons and detention centres.

The organization notes reports that a new prison tiaeihich is designed to
meet international standards — the Mpanga prison — leas dj@ened in recent years
and that a special area has been established withiprikah for persons transferred
from the ICTR or extradited from other countries. Althouglelcoming the
investment in these new prison facilities which aregiesi to meet international
standards, Amnesty International notes that the nesemis the exception and that it
does not form part of a broader comprehensive nationviirdéegy to ensure that
immediate steps are taken to bring all detention fesliin line with international
standards. Most detainees in Rwanda continue to be hausggpalling conditions.
This raises concerns on two grounds:

» Firstly, it would be undesirable for states and inteomatli organizations to
condone the establishment of a two-tier system ofntiete in Rwanda by
transferring persons on the basis they will be housegpecial facilities, while
the rest of the prison population suffers appalling caomulti Indeed, the
International Criminal Court prohibits special provisionstfue enforcement of
sentences of persons it convitts.

» Secondly, there are currently no mechanisms to motti®renforcement of
sentences of prisoners transferred to Rwanda to erbatethey are not
transferred to other facilities which fail to meeteimational standards or to
ensure that their detention does not deteriorate bekannational standards.

10 see: Amnesty International’s annual report 2007. Seeldismndelle News Agency,
GREAT LAKES/PRISONS - AN ORGANIZATION DENOUNCES THEONDITIONS OF
DETENTION IN BURUNDI, RWANDA AND THE DRC, 7 Novembe2006.

1 Article 106 (2) of the Rome Statute of the Internati@réminal Court states: “in no case

shall such conditions be more or less favourable thasethvailable to prisoners convicted of similar
offences in the State of enforcement.”
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Amnesty International is concerned that ineffectiveasures are in place to
ensure that any transferred to Rwanda will not be tedtwr subjected to cruel,
inhuman or degrading treatment or punishment, including appallinghp@alitions.
Until these concerns are adequately addressed and it is deatechshat there is no
such risk, the ICTR and other states must not transfeopg to Rwanda. In particular,
Rwanda must ratify the Convention against Torture andOigional Protocol,
implement them into national law and accept the fatusny of the Committee
against Torture and the Subcommittee on Prevention.

5. Victims and witnesses must receive protection and support

In prosecuting mostly high-ranking individuals for theirerah crimes of genocide,
crimes against humanity and war crimes, victims and g&® are exposed to serious
risk of threats, intimidation and attacks. The ICTiRe lother international criminal
courts, addressed the risk by establishing a victims and wsésasnit to provide
essential protection and support services before, during faad the trial. Many
national legal systems, including those in countrieeretextradition requests are
pending, have established victims and witness protectiorcestrvi

Amnesty International is seriously concerned thatimgtand witnesses
appearing in cases before Rwandan national courts warddafaignificantly greater
risk than appearing before the ICTR or other nationaltsolndeed, there have been
numerous reports of victims and witnesses being killeHanmed after cooperating
with investigations and prosecutions in the ICTR or lefgacaca processés.
Furthermore, in the absence of effective support systemgctims participating in
gacaca, there have been reports of suicides among dersacivivors= Trials located

2 The U.S. State Department 2006 Report highlights the Guady of the gacaca protection
systems:

The government held local communities responsiblepfotecting witnesses, and
relied on the LDF, local leaders, police, and communiynivers to ensure the safety
of witnesses. Early in the year the government estadlishtask force to review the
situation of genocide survivors. Despite these effottewever, unidentified
individuals killed between 12 and 20 genocide survivorsiajuled 32 in attacks
during the year (see section 1.a.).

See also: Human Rights Watch, Rwanda: Killings threatgtice for genocide, 22 January 2007; and
ARI-RNA, IBUKA bitter over continued murders, 4 Octol2807.

13 See U.S. State Department Report 2006: “Neverthelesswieee reports of more than 20
suicides among genocide survivors.”
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in Rwanda will have much greater national coverage antimd@cand witnesses
participating in the country where the crimes were catathwill be more vulnerable.
It is, therefore, essential that the national jesBystem provides for comprehensive
protection and support services conducted by persons withtisgpier the field. At
present, it is not clear whether protection and suppstesys exist for trials before
national courts and if any such systems are effectikie.ICTR and states requested
to extradite persons for trial should conduct a detaileslyais of the national
protection and support systems and be satisfied that Rwandlaorities can perform
these tasks effectively. In particular, it should dear who is responsible for
providing protection and support, that they have the nacegxpertise to perform
their functions, that effective systems are in placprovide protection and support to
victims and witnesses and adequate resources are available

Conclusion

In conclusion, although Amnesty International fully suppdhe development of the
national justice system in Rwanda, it remains corezbrthat the national justice
system has not demonstrated its ability to conduct trilalsaccordance with
international fair trials, applying international startt¥aof detention and ensuring
effective protection and support to victims and witnes3dg organization urges the
ICTR and states that have been requested to extradgengeto Rwanda not to
transfer any person to Rwanda until these concerns haweshésfactorily addressed.

Until these issues have been addressed, the ICTR simdorich the United
Nations Security Council of the need to extend the exdtexty to enable it to
complete all its cases. Where possible, cases coutdabsferred to other national
courts exercising universal jurisdiction over the criniedeed, Amnesty International
encourages other states with effectively functioning lexystems to volunteer to
accept transfer cases before their national courtsciek® universal jurisdiction.
Noting the problems the ICTR has faced in transferring<das Norway and the
Netherlands, Amnesty International calls on altesato review their laws and, if
necessary, amend them to ensure that they can prosecuts under the jurisdiction
of the ICTR before their national courts.

National courts of states that have been requestezkttadite persons to
Rwanda should immediate start national proceedings iskeyainiversal jurisdiction
to investigate and prosecute the crimes on behalf ointkenational community or
extradite these persons to states able and willingotgadin fair trials without the
death penalty, torture or ill-treatment or other humghtsi violations.
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