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Senegal
Commentary on implementing legidation for the Rome
Statute

Part 1. Complementarity:

1. DEFINING CRIMES, PRINCIPLES OF CRIMINAL
RESPONSIBILITY AND DEFENCES

Legidation should provide that the crimes in the Rome Statute, including other
crimes under international law, are crimes under national law

Article 6 of the Rome Statute: genocide

Genocide is defined in Article 431-1 of the Penal Code. Wbed “quelconque” in
Article 6 of the Rome Statute is missing in the debmitin the Penal Code. Unless
this omission broadens the scope of the definition,lahguage of Article 6 of the
Rome Statute and Article Il of the Convention for Brevention and Punishment of
the Crime of Genocide (Genocide Convention) should bel wsghout change.
Amnesty International notes the inclusion of the paraou déterminé a partir de tout
autre critére”. This inclusion is to be welcomed, to éxéent that it broadens the
scope of the prohibited conduct.

The phrase “meurtre de membres du group” in Article 6 (ah@fRome Statute is
substituted in Article 431-1.1 of the Penal Code by the pHitd®micide volontaire”
The reasons for the change are not known. Amnesgynational would welcome
clarification on the scope of the crime and, if nobesad as the definition in Article 6
of the Rome Statute and Article Il (a) of the GedecConvention, recommend its
amendment according to the broadest internationairairaw standards.

The word “mentale” in Article 6 (b) of the Rome Statiand Article Il (b) of the

Genocide Convention is replaced in Article 431-1.2 of RPemal Code by the word
“morale”, which does not appear to cover all the impioc®t of the conduct as in the
Rome Statute. Amnesty International recommendsnitsndment according to Article
6 (b) of the Rome Statute, which reflects Article 2 @ the Convention pour la
prevention et la repression du crime de genocide.

The word “members” in Article 6 (b) of the Rome Stataind Article 1l (b) of the

Genocide Convention is missing in the corresponding poovief the Penal Code.
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2 Senegal: Commentary on implementing legislation for the Rome Statute

This omission appears to narrow the scope of the canukradically changes its
nature from an attack on the integrity of individual nbens of the protected group to
an attack on the integrity of the group itself. Amndsitgrnational recommends its
inclusion in the definition of the conduct. The word “ploys” in Article 6 (c) of the
Rome Statute is missing in Article 431-1.3 of the PenaleCé@mnesty International
welcomes this omission to the extent that it broadeascope of the crime.

The word “mesures” in Article 6 (d) of the Rome Statabel Article Il (d) of the
Genocide Convention is replaced in Article 431-1.4 by “lzsune”. The reason for
the change is not known. This change is to be welcaméuk extent that it broadens
the scope of the crime. However, if it narrows shepe of protection, the wording of
the Rome Statute and the Genocide Convention should be used.

Article 7 of the Rome Statute: crimes against humanity

Crimes against humanity are defined in Article 431-2 ofRaeal Code. Regrettably,
there are numerous changes and omissions in thiseaftain the wording of the
Rome Statute and other international law which weakerstope of protection in the
Penal Code, although a few of the changes may strentitiseprotection. The word
“quelconque” in Article 7 (1) of the Rome Statute is simg in the definition of the
Penal Code. Unless this omission broadens the scope définition, the language of
the Rome Statute should be used without change. The phoasgue qu’il est
commis dans le cadre d’'une attaque” in the definitiomefRome Statute, is replaced
in the definition of the Penal Code by “a l'occasionr# attaque”. The reasons for
the change are not known. Amnesty International woulttomee clarification that
the intent was to broaden, rather than narrow, tlpesof the crimes. If not, the
language of the Rome Statute should be followed. Thesphet en connaissance de
cette attaque” in the definition of the Rome Statistenissing in the definition of the
Penal Code. If this omission was intended to broadesdbpe of the crimes against
humanity subject to prosecution in Senegal, it isdavielcomed, but, if not, it would
be advisable to ensure that all of the conduct constitutimges against humanity
under the Rome Statute are covered.

The word “meurtre” in Article 7 (1) (a) of the Rome tsta is replaced in the
corresponding provision of the Penal Code, Article 431-2.2hbwnicide volontaire”.
The reasons for the change are not known. Amnesgynational would welcome
clarification on the scope of the crime and, if in@® as broad as the definition of the
Rome Statute, recommend its amendment according etdoitbadest international
criminal law standards.
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Senegal: Commentary on implementing legislation for the Rome Statute 3

Article 431-2.6 of the Penal Code, corresponding to Articid)7(c) of the Rome
Statute, includes the “pratique massive et systématigueeaigons sommaires,
d’enlévement de personnes suivi de leur disparition”. AigfioAmnesty International
welcomes the inclusion of summary executions as aecmagainst humanity, it
recommends that the requirements of “massive et sgsigge” do not be included in
the definition, as this narrows the scope of bothdtime and the crime of disparition
forcée. Under the Rome Statute, acts constituting sriagainst humanity need be
only part of a widespread or systematic attack; they doneetl themselves to be
widespread or systematic. In addition, the final phsthis provision of the Penal
Code appears to intend to implement Article 7 (1) (dhef Rome Statute concerning
enforced disappearances. The omission of the definitienfofced disappearances in
Article 7 (2) (i) of the Rome Statute is to be wel@mhio the extent that this omission
means that this crime under the Penal Code is to beedeby Article 2 of the
Convention internationale pour la protection de toutes dersonnes contre les
disparitions forcées, which defines « disparition ferséas

l'arrestation, la détention, I'enlevement ou touteeafdrme de privation de
liberté par des agents de I'Etat ou par des personnes ouralges) de

personnes qui agissent avec l'autorisation, 'appuaoguiescement de I'Etat,
suivi du déni de la reconnaissance de la privation de libeutéde la

dissimulation du sort réservé a la personne disparue diewwu elle se

trouve, la soustrayant a la protection de la loi.

Article 431-2.4 of the Penal Code includes the crime aghinsianity of deportation
across national boundaries in Article 7 (1) (d) of thenBdStatute. However, it is a
matter of dismay that the crime against humanity,n4fert force de population”
within national frontiers, a crime which has been puoited on an almost
unimaginable scale in Africa, Europe and elsewhere ip#isé decade and a half, in
Article 7 (1) (d) of the Rome Statute has been omitidte Penal Code. This gap is a
very serious flaw in the Penal Code. Amnesty Intéonal recommends the
amendment of this crime against humanity be included iPé&mal Code.

Another astonishing and disturbing omission from the figtrimes against humanity
in Article 431 -2.4 is the crime against humanity of empmsent ou autre forme de
privation grave liberté physique en violation des dispositiondamentales du droit
international included in Article 7 (1) (e) of the Romw&t8te. For nearly half a
century, Amnesty International has documented the cosioni®f this crime against
humanity on a huge scale in countries in all regiond@faorld. This crime against
humanity should be included in the Penal Code.
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4 Senegal: Commentary on implementing legislation for the Rome Statute

The word “autre” in the phrase “toute autre forme adevice sexuelle” in Article 7 (1)
(g) of the Rome Statute, is missing in the corresponglingision in the Penal Code,
Article 431-2.1. If this omission was not a typographicabierAmnesty International
would welcome clarification that the intent was t@dmten, rather than narrow, the
scope of the crime. If not, the wording of the Rons e should be used.

Article 7 (1) (k) (other inhumane acts) of the Rome $tateems to be partially
implemented in Article 431-2.7 of the Penal Code. Howetver scope of the crime
against humanity of other inhumane acts has been sevestticted by limiting this
crime to acts committed on a narrowly limited listdi$criminatory grounds. The
wording of the crime against humanity of other inhumacis should be same as in
Article 7 (1) (k) of the Rome Statute.

An equally serious problem is that the crime of persenuisted in Article 7 (1) (h)

and defined in Article 7 (2) (g) of the Rome Statute, aneriagainst humanity
included in every international instrument defining criragainst humanity since the
Nuremberg Charter, has been omitted. The crime aghursanity of persecution
should be included as defined in Article 7 (1) (h) and (2) {¢he@Rome Statute.

Article 7 (2) (a), (b), (c), (d), (e), (), (g) and (lf the Rome Statute has no
corresponding provision in the Penal Code. These prosigwavide invaluable
definitions of the crimes in Article 7 (1) and should beluded to avoid problems in
interpretation by national courts. Amnesty Internalorecommends that Senegal
incorporate the definitions in these provisions of the R8tatute in Article 431-2 of
the Penal Code. However, as noted above, the omigkitie definition in Article 7
(2) (i) of the Rome Statute of enforced disappeararsctshe welcomed to the extent
that it means that the Penal Code includes the broafieitide of this crime against
humanity in Article 2 of the Convention internationgleur la protection de toutes les
personnes contre les disparitions forcées.

In addition, there is no provision in the draft correspagdo Article 7 (3) of the
Rome Statute on the definition of gender. The definiod gender recognized by the
United Nations refers to the socially constructed rplaged by men and women that
are attributed to them based on their sex. The terxi ‘i®ders to physical and
biological characteristics of men and women. The tégender” refers to the
explanations for observed differences between menwaimden based on socially
assigned roles. For more information about thesestes recognized in the United
Nations, see Implementation of the outcome of th&\#rld Conference on Women,
Report of the Secretary-General, U.N. Doc. A/51/322 (1996%. g (citing the
Report of the Fourth World Conference on Women, U.Nc.D&/CONF.177/20
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Senegal: Commentary on implementing legislation for the Rome Statute 5

(1995)); for the leading commentary on all of the wames and crimes against
humanity of sexual violence more information with regeydhe crimes of sexual
slavery, enforced prostitution, sexual violence and theéitleh of gender in the
Rome Statute, see Machteld BoAtticle 7, in Otto Triffterer, ed. Commentary on

the Rome Statute of the International Criminal Court: Observers’ d\@&¢dicle by
Article 142-145 and 171-172 (Baden-Baden: Nomos Verlagsgesellschaft 1999).
Although the definition of “sexe” in Article 7 (3) is nsistent with the UN definition,

it would be better if the Penal Code were to state ssprehat the definition of this
term for the purposes of provisions implementing the R8tagute is the one used by
the United Nations.

Article 8 of the Rome Statute: war crimes

Article 8 (1) of the Rome Statute, which recommendsrijies for the Prosecutor of
the International Criminal Court and is not part of thénd#ns of the crimes, but
only advice to the Prosecutor about the relative pyidor prosecutions of war crimes
that are within the Court’s jurisdiction, does not appeahdve any corresponding
provision in the Penal Code. Amnesty International wek®the decision to omit it
as it would have led to impunity in national courts for wames that did not meet
this high threshold.

The wording of Article 8 (2) of the Rome Statute islaepd in Article 431-3 of the
Penal Code by “Constitue un crime de guerre I'un des actg®es lorqu’il concerne
des members des forces armées, blessés, malades cagésuftes prisonniers de
guerre ou des biens protégeés par les dispositions des conseatidheneve du 12
ao(t 1949”. This list does not include civilians under eneantrol, protected by the
4™ Geneva Convention. Amnesty International recommends ¢ivilians under
enemy control be also considered as possible victimgoficrimes in the legislation
of Senegal.

The word “intentionnel” in Article 8 (2) (a) (i) ohe Rome Statute is replaced in
Article 431 (3) (1) of the Penal Code by “volontaire”. heT decision is to be
welcomed, if the intent was to broaden the scope ottinge. If not, the wording of
the Rome Statute and the Geneva Conventions should dbe use

The word “traitements” in Article 8 (2) (a) (i) oh¢ Rome Statute, is replaced in
Article 431 (3) (2) of the Penal Code by “actes”. Thesogafor the change is not
known. Amnesty International welcomes clarificatidwatt the intent was to broaden
rather than to narrow the scope of the crime. If tii,language of the Rome Statute
and the Geneva Conventions should be used. Article 8 (g)iaY the Rome Statute
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6 Senegal: Commentary on implementing legislation for the Rome Statute

has been included in the definition of Article 431 (3) (2)h&f Penal Code. However,
this provision severely restricts the scope of the gtaeach by adding the phrase
“porter gravement atteinte”. Amnesty Internation@loimmends that this provision be
amended to use the definition of Article 8 (2) (iii) bétRome Statute and the Geneva
Conventions.

The word “une” in Article 8 (2) (a) (v) of the Rome &if# is replaced in Article 431
(3) (4) by “toute”. If the intention is not to expand tbmope of the grave breach, the
wording of the Rome Statute and the Geneva Conventiomgldstbe used. The
phrase “forces d’'une puissance ennemie” in the Romeit8tat substituted in the
draft by “forces armées”. The reasons for the changenat known. Amnesty
International welcomes it as long as it broadens topes of the crime. If not, the
language of the Rome Statute and the Geneva Conveshiongl be used.

The word “intentionnellement” in Article 8 (2) (a) (Wf the Rome Statute is missing
in Article 431 (3) (5) of the Penal Code. The reasonth@ omission is not known.
Amnesty International welcomes it as long as it braadée scope of the crime. If
not, the language of the Rome Statute and the Genevaans should be used.

The word “otages” in Article 8 (2) (a) (viii) of the Rorsatute is replaced in Article
431 (3) (7) of the Penal Code by “otage”. The reasonth@ochange are not known.
Amnesty International welcomes it as long as it braadée scope of the crime. If
not, the language of the Rome Statute and the Genevawns should be used.

In Article 431 (3) (b) (1) and (2) of the Penal Code, esponding to Articles 8 (2) (b)
(i) and (ii) of the Rome Statute, the expressiontiie Rome Statute “diriger
intentionellement des attaques” is replaced in the Reodé by “lancer des ataques
délibérées”. The reasons for the change are unknowime Bcope of these provisions
are not as broad as the definitions of these crimmegruinternational humanitarian
law, this provision should be amended. In addition, thegghfpopulation civile en
tant que telle ou contre des civils qui ne participent pesctément part aux
hostilités” in Article 8 (2) (b) (i) of the Rome Sté, is replaced in the corresponding
provision of the Penal Code by “population civile en génguacontre des civils qui
ne prennent pas directement part aux hostilités”. Thesidacis to be welcomed as
long as it broadens the scope of the crime. If n&t,ldhguage of the Rome Statute
and the Geneva Conventions should be used.

Article 8 (2) (b) (ii) of the Rome Statute does ngipear to have corresponding

provision in the Penal Code. Amnesty International meoends its inclusion in the
legislation of Senegal.
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Senegal: Commentary on implementing legislation for the Rome Statute 7

The word “maintien” in Article 8 (2) (b) (iii) of #h Rome Statute is missing in Article
431 (b) (2) of the Penal Code. The reasons for thissionmisare not known. Amnesty
International welcomes it as long as it broadens topes of the crime. If not, the
language of the Rome Statute and the Geneva Conveshiongl be used.

In Article 431 (3) (b) (3) of the Penal Code, correspontiingrticle 8 (2) (b) (iv), the
expression “diriger intentionnellement une attaque” @Rome Statute is replaced in
the Penal Code by “lancer une attaque délibérée”. Thenwdsothe change are
unknown. If the scope of this provision is not as braatha definition of this crime
under international humanitarian law, this provision #thdo¢ amended. The phrase
“causera incidemment des pertes en vies humaines dangudatmn civile, des
blessures aux personnes civiles” in the Rome Statuéplisced in the Penal Code by
“causera des pertes en vies humaines ou des blessuredgsapmpulations civiles”.
The wording is to be welcomed as long as it broadensdbgee of the crime. If not,
the language of the Rome Statute and the Geneva Cam&stiould be used. The
phrase “par rapport a 'ensemble de I'avantage militaomeciet et direct attendu” in
the Rome Statute is substituted in the Penal Cod@dayrapport a 'avantage concret
et direct attendu”. The reasons for the change ar&kmmt. Amnesty International
would welcome clarification if the scope of this provisibroadens, rather than to
narrow the scope of the crime. If it narrows theps;othe wording of the Rome
Statute should be used.

The phrase “ainsi que les signes distinctifs prévus padesentions de Genéve” in
Article 8 (2) (b) (vii) of the Rome Statute is missimgArticle 431 (3) (b) (6) of the
Penal Code. Amnesty International recommends the inclusf that phrase in the
provision of the Penal Code.

The phrase “Le transfert, direct ou indirect, par pnssance occupante d’une partie
de sa population civile” in Article 8 (2) (b) (viii) of ¢hRome Statute is replaced in
Article 431 (3) (b) (7) of the Penal Code by “le fait dansférer directement ou
indirectement une partie de la population civile d'une puss occupante”. The
reasons for the change are not known. Amnesty latiemal would welcome
clarification that it broadens, rather than to narrdhe scope of the crime. If it
narrows the scope of the crimes, the language of theeFR8iatute should be used.

In Article 431 (3) (b) (8) of the Penal Code, correspogdm Article 8 (2) (b) (ix) of

the Rome Statute, the expression “diriger intentienedint des attaques” in the Rome
Statute is replaced in the Penal Code by “lancer depiesadélibérées” and the
phrase “a condition qu’ils ne soint pas des objectifdamiéis” of the Rome Statute is
replaced in the Penal Code by “pour autant que ces b@tnme soient pas des
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8 Senegal: Commentary on implementing legislation for the Rome Statute

objectifs militaries”. The reason for the change iknawn. If the scope of this
provision is not as broad as the definition of this crimneder international
humanitarian law, this provision should be amended.

The phrase “personnes d’'une partie adverse” in Articl@)8(lf) (x) of the Rome
Statute is replaced in Article 431 (3) (b) (9) of the P&wde by “personnes de la
partie adverse”. . If this provision is not as broachascbrresponding provision in the
Rome Statute, it should be amended according to intenaatriminal law standards.

The phrase “biens de I'ennemi” in Article 8 (2) (b) (xiof the Rome Statute is
replaced in Article 431 (3) (b) (12) of the Penal Codeliogris de la partie adverse”.
The intent of the change appears to be to broaden tpe sédhis provision. If not,
the language of the Rome Statute and the Geneva Com&sltiould be used.

The wording of Article 8 (2) (b) (xv) of the Rome Statis replaced in Article 431 (3)
(b) (13) by “le fait de (...) contraindre [des nationaux a@éartie adverse] a prendre
part aux opérations de guerre dirigées contre leur pays siéras nationaux sont au
service du belligérant avant le commencement des ité&stil. Amnesty International
would welcome clarification that it broadens the scopehe crime and, if not,
recommends its amendment according to internatiormalral law standards.

The word “pillage” in Article 8 (2) (b) (xvi) of the Roe Statute is replaced in Article
431 (3) (b) (14) by “le fait de piller”. The reasons for tange are not known. If this
change narrows the scope, it should be amended to edantjuage in the Rome
Statute.

The word “employer” in Articles 8 (2) (b) (xvii) and @) (b) (xviii) of the Rome
Statute, is replaced by the word “utiliser” in the esponding provision of the Penal
Code, Article 431 (3) (b) (15). Although the differences leetwthe two words may
be insubstantial (and the use of these words in theeR&tatute does not appear to be
entirely consistent), it would be better to use the wonskspective provisions of the
Rome Statute unless the intent was to broaden the séqpetection. In that case,
this intention should be made clear in an explanatonpanendum. In addition, the
word “similaires” in Article 8 (2) (b) (xvii)) of the Rme Statute, is replaced in the
corresponding provision in the Penal Code by the word, fales” and the phrase
“ainsi que tous liquids, matieres ou procédés analogues” irRtlmee Statute is
replaced in the Penal Code by “ou tous liquids, matieneengins analogues”. This
provision of the Penal Code should be changed in accardaitic the Rome Statute
unless the intent was to broaden the scope of protectiothat case, this intention
should be made clear in an explanatory memorandum.
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Senegal: Commentary on implementing legislation for the Rome Statute 9

The word “s’épanouissent” in Article 8 (2) (b) (xix) thie Rome Statute is replaced in
the corresponding provision of the Penal Code, Article é31(b) (16), by “se
dilatent”. . If the scope of this provision is not aedit as the definition of this crime
under international humanitarian law, this provision $thtwe amended.

In Article 431 (3) (b) (17) of the Penal Code, implementirticle 8 (2) (b) (xx) of
the Rome Statute, the words “matieres”, “guerre” andgiier” were replaced in the
Penal Code by “matériels”, “combat” and *“agir”. . Amtesinternational
recommends that the definition be sufficiently broadctwer the corresponding
prohibited conduct in customary and conventional internatiomminal law.

The words “notamment les” in Article 8 (2) (b) (xxi) ¢fie Rome Statute are
substituted in Article 431 (3) (b) (18) of the Penal Codéday des”, which appears
to narrow the scope of the crime. If this provisionas &s broad as the corresponding
provision in the Rome Statute, Amnesty Internatioriommends its amendment

according to international criminal law standards.

The war crime of “grossesse force” in Article 8 (2) (kxii) of the Rome Statute,
which constitutes a grave violation of rights of womismot included in Article 431
(3) (b) (19) of the Penal Code. This omission appeas @n oversight as Article 431
(2) (1) of the Penal Code includes the crime of “gressdorcée”, as a crime against
humanity. Article 431 (3) (b) (19) of the Penal Code shoeldaimended in order to
include the war crime of “grossesse forcée”, in accomlamith the definition of
Article 7 (2) (f) of the Rome Statute.

The word “autre” in Article 8 (2) (b) (xxiii) of the RoenStatute is missing in Article
431 (3) (b) (20) of the Rome Statute. This omission miggudvertently narrows the
scope of the crime. The wording of the Rome Statutalghme used.

In Article 431 (3) (b) 21) of the Penal Code, correspondingrticle 8 (2) (b) (xxiv)
of the Rome Statute, the expression “diriger interilement des attaques” in the
Rome Statute is replaced in the Penal Code by “latesrataques délibérées”. The
reason for the change is unknown. If the scope ofptfuigision is not as broad as the
definition of this crime under international humanaariaw, it should be amended.

Article 8 (2) (b) (xxv) of the Rome Statute does not apge have corresponding

provision in the Penal Code. Amnesty International meoends its inclusion in the
legislation of Senegal.
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10  Senegal: Commentary on implementing legislation for the Rome Statute

The expression “enfants de moins de 15 ans” in Article §aRfxxvi) of the Rome
Statute is replaced in Article 431 (3) (b) (22) of the d@eBode by “mineurs”.
Amnesty International would welcome clarification tife “mineurs” age in the
legislation of Senegal and, if not in accordance wite age definition of child
according to Article 1 of the Convention on the Rightsttee Child ratified by
Senegal on 31 July 1990, defining as a child “every human being ltleéo age of
eighteen years”, recommends its amendment accordinghito provision of
international law.

Article 8 (2) (c) (i) of the Rome Statute, definingaswar crime “Les atteintes a la
vie et a lintégrité corporelle, notamment le meurtreisstoutes ses formes, les
mutilations, les traitements cruels et la torturefeplaced in Article 431 (3) (c) (1) of
the Penal Code by “'homicide volontaire, I'atteintéidtégrité physique sous toutes
ses formes, les mutilations, les traitements crudbs tetrture”. Amnesty International
would welcome clarification if this provision of the Ré&rCode is fully consistent
with the corresponding provision in the Rome Statute #&#ndpt, recommend its
amendment according to international criminal law stedsla

The words “notamment les” in Article 8 (2) (c) (ii) tfe Rome Statute are replaced
in Article 431 (3) (c) (2) of the Penal Code by “par leshich appears to narrow the
scope of the crime. If this provision is not as broathascorresponding provision in
the Rome Statute, Amnesty International recommetsdamendment according to
international criminal law standards.

The phrase “Les prises d'otages” in Article 8 (2) (c) @f the Rome Statute is
replaced in Article 431 (3) (c) (3) of the Penal Code lay ptise d'otage”. If this
provision of the Penal Code is not as broad as the spmmeling provision in the
Rome Statute, Amnesty International recommends itendment according to
international criminal law standards.

The word “tribunal” in Article 8 (2) (c) (iv) of the Roe Statute is substituted in
Article 431 (3) (c) (4) of the Penal Code by “juridictionThis word appears to
narrow the scope of application. If so, the wordingtled Rome Statute and of
Common Article 3 of the Geneva Conventions, which eafl “elementary
considerations of humanity” applicable to all armed coisfliffaire des activités
militaries et paramilitaires en Nicaragua et contrieiigg (Nicaragua contre Etats-
Unis d’Ameérigue) Fond, arrét du 27 Juin 1986, Cour internationale de jugiae,
218), should be used.

The phrase “diriger intentionellement des attaqueschgi8 (2) (e) (i), (i), (iii) and
(iv) of the Rome Statute is replaced in Article 431 () (1), (2) and (4)of the Penal
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Senegal: Commentary on implementing legislation for the Rome Statute 11

Code by “lancer des ataques délibérées” and in Article 431ef3R) of the Penal

Code by “lancer des attaques”. The reasons for the chamgmlenown. If the scope
of these provisions are not as broad as the definitidnshese crimes under
international humanitarian law, this provision should beeaded. In addition, the
phrase “population civile en tant que telle ou contre desopees civiles qui ne
participent pas directement aux hostilités” in Articl€28 (e) (i) of the Rome Statute,
is replaced in the corresponding provision of the PEoale by “population civile en

général ou contre des civils qui ne prennent pas directgradraux hostilités”. If this

language does not broaden the scope of this provisiomutdshe amended to reflect
the Rome Statute.

The definition of the war crime of “Le pillage d’'unglle ou d’'une localité méme
prise d’assaut” in Article 8 (2) (e) (v) of the RometS8ta is replaced in Article 431 (3)
(e) (5) of the Penal Code by “le fait de piller un villagme localité méme pris
d’assaut”. If this language does not broaden the scopesoptbvision, it should be
amended to reflect the Rome Statute.

Article 431 (3) (e) (6) of the Penal Code, implementingiche 8 ( 2) (e) (vi) of the
Rome Statute, includes the phrase “le fait de souweietf this language does not
broaden the scope of this provision, it should be amemdezflect the Rome Statute.
In addition, this provision of the Penal Code should fglathat the crime of
“grossesse forcée” should be defined according to Arficle2) (f) of the Rome
Statute. .The phrase “violation grave” in the Rome Statute idacgn by “infraction
grave” in the Penal Code. If the intention is to braatle scope of the crime, this
intention should be made clear in a memorandum acconmgarlge Penal Code,
otherwise there is a risk that this term could be pmeged restrictively. If not, it
should be amended to reflect the Rome Statute.

The expression “enfants de moins de 15 ans” in Article §gR)vii) of the Rome
Statute is replaced in Article 431 (3) (e) (7) of thed&&ode by “mineurs”. Amnesty
International would welcome clarification of the “mime” age in the legislation of
Senegal and, if not in accordance with the age defmaiochild according to Article
1 of the Convention on the Rights of the Child ratiftey Senegal on 31 July 1990,
defining as a child “every human being below the age ohte&n years”,
recommends its amendment according to this provisiontefnational law. In the
Penal Code, the word “armés” in the expression “des gsoapeés” of the Rome
Statute is missing. Although this appears to be a typograpdriaal, this provision
should be amended in accordance to international Emwdatds.

The word “ces” in Article 8 (2) (e) (xii) of the RomeaRute is replaced in Article 431
(3) (e) (12) of the Penal Code by “les”. If this changeas intended to broaden the
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scope of this provision, it should be changed to use the langeage as the Rome
Statute.

The word “armés” in the phrase “conflits armés ne gméant pas un caractére
international” in Article 8 (2) (e) (f) of the Romdafute is missing in Article 431 (3)
(e) 13 of the Penal Code, which appears to be a typographioa The phrase “sur
le territoire d’un Etat les autorités du government deEtat et des groupes armés” is
replaced in the Penal Code by “sur le territoire natiodes autorités
gouvernementales et des groupes armés”.

Amnesty International welcomes Article 431 (5) of the P@uale defining as crimes
of international law, conduct prohibited by the 1954 Hague Guie for the
Protection of Cultural Property in the Event of Armedn@ict and Protocol |, the
1976 Convention on the Prohibition of Military or any Hiestise of Environmental
Modification Techniques and the 1980 Convention on Prohibiborigestrictions on
the Use of Certain Conventional Weapons Which May beriedeto be Excessively
Injurious or to Have Indiscriminate Effects and Prototolsand Ill.

National courts should be able to exercise universal jurisdiction in all cases of
crimes under international law

The provision authorizing Senegalese courts to exercise rsaivjrisdiction over
genocide, crimes against humanity and war crimes (Ar#icleoi N° 2007-05 du 12
février 2007) is to be welcomed. In particular, the slenito authorize universal
jurisdiction not only when a suspect is found in Senegdlalso when Senegal has
obtained extradition, will significantly enhance thdeefiveness of this form of
jurisdiction over genocide, crimes against humanity, arames and certain other
crimes. It will make it possible for Senegal to accegtes from the International
Criminal Tribunal for Rwanda, to share responsibilitgr finvestigating and
prosecuting these crimes with other states and to epestigations when a suspect
is not present, but might be expected to visit Sendgsdrae future date. However,
Senegal should expand the list of crimes over whicboitsts may exercise universal
jurisdiction under the Penal Code to include torture andreedl disappearances not
amounting to a crime against humanity or a war crime.

Principles of criminal responsbility in national legidation for crimes under
international law should be consistent with customary international law

The implementing legislation has no provisions on qyies of criminal
responsibility. Amnesty International would welcomartication if principles of
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criminal responsibility in the Senegalese legislatiom as strict as in Part 3 of the
Rome Statute. However, principles of superior resjilitgiwith regard to civilians
in Article 28 (b) of the Rome Statute are not as tsag required by customary and
conventional international law. The Penal Code ghdwlld civilian superiors to the
same strict standards as military commanders.

Defences in national law to crimes under international law should be consistent
with customary international law

The implementing legislation does not appear to have poogison defences for
crimes under the Rome Statute. We would welcome iclatidbn if the Senegalese
legislation contains provisions on defences as nar®mw austomary international
law. Defences in national law should not be any bro#usn those permitted in the
Rome Statute and, in some cases, should be narrowerdonsistent with customary
international law. For example, Article 33 of the Ro®tatute permits — solely in
trials before the Court - a defence of superior orttarsvar crimes in certain limited
situations not permitted under customary international e recommend that
defences in national legislation are as narrow asshomary international law.

[I. ELIMINATION OF BARS TO PROSECUTION
No statutes of limitations are permitted

The non-applicability of statutes of limitations fgenocide, crimes against humanity
and war crimes (Article premier, Loi N° 2007-05 du 12 février 208 ®onsistent
with Article 29 of the Rome Statute. However, idisappointing that this provision
does not also apply to torture and enforced disappearaeesthey do not amount
to crimes against humanity or war crimes.

No amnesties, pardons or similar measures of impunity by any state should be
recognized

The implementing legislation does not appear to have ansns prohibiting the

application of amnesties, pardons or similar measuresyiinity for crimes under

international law. If Senegalese legislation does pthibits such measures in
Senegal for crimes under international law and doegmdtibit recognition of such

measures by foreign states, the Penal Code should eladi® do so.

Immunity of officials from prosecution for crimes under international law should
be eliminated
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The implementing legislation does not appear to havegemyisions stating that state
and official immunities, whether of Senegal and itcials or of other states and
their officials, do not apply to crimes under internagiolaw. If these immunities do
apply under Senegalese law to such crimes, the lawdshewamended to provide that
they do not.

[1l. ENSURING FAIR TRIALS WITHOUT THE DEATH PENALTY
Trials must be fair

The Loi no. 2007-05 does not contain any guarantees concehangght to a fair
trial at each stage of the proceedings, from the moraeperson is suspected of
committing a crime under international law until tt@mpletion of all proceedings.
Amnesty International would welcome clarification whnet fair trial guarantees in
the Senegalese legislation are consistent at afjestaf the proceedings with
international fair trial standards, such as Articlesl®,and 15 of the International
Covenant of Civil and Political Rights and Articles 55da62 to 68 of the Rome
Statute. If any of these guarantees has been omittedtdully guaranteed under
Senegalese law, that law should be amended to include edoshamitted guarantees
or to make such guarantees fully consistent with intenmal law and standards.

Part 2. Cooperation:
I. BASIC OBLIGATION TO COOPERATE
National courts and authorities must cooperate fully with Court orders and requests

Article 86 of the Rome Statute: general obligation ofpayation

Article 86 of the Rome Statute provides that “Conforménearx dispositions du
présent Statut, les Etats Parties coopérent pleinemventla Cour dans les enquétes
et poursuites qu’elle méene pour les crimes relevanadmmpétence”. This express
general obligation to cooperate fully with the Court, Wwhis in addition to the
fundamental requirement to fulfill obligations in anyaiyein good faith, applies to all
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aspects and stages of investigations and prosecutionsdinglany appeal and
review of a judgment. The obligation to cooperate appliesati organ of the Court,
including the Office of the Prosecutor, the Registng Presidency and the Pre-Trial,
Trial and Appeals Divisions.

Amnesty International recommends that the Senegadggsldtion provides for the
full cooperation with the Court, as in Part IX oktliRome Statute, as required by
Article 88 of the Rome Statute stating that “Les EfRasties veillent & prévoir dans
leur législation nationale les procédures qui permetiengdlisation de toutes les
formes de coopération visées dans le présent chapitre”.

Article 87 (3) of the Rome Statute requires that the rdqdestate “respecte le
caractere confidential des demandes de coopération et élm=s gustificatives y
afférentes, sauf dans la mesure ou leur divulgation esiss@ire pour donner suite a
la demande”. Amnesty International noté$ garagraph of Article 677-2 of Loi n°
2007-05, implementing Article 87 (3) of the Rome Statute. él@r, the word” sauf’
is missing in the implementing legislation, which appe¢arke a typographical error.
Amnesty International recommends its amendment accotdidgticle 87 (3) of the
Rome Statute.

If a state party identifies problems which may impede exgmt the execution of a
request for assistance from the Court under Part IXcl&r®7 of the Rome Statute
requires that the state “consult la Cour sans tardevue de régler la question”.
Amnesty International welcomes Article 677-4 of Loi n°® 2@%7 implementing
Article 97 of the Rome Statute. However, Senegal Ishcarefully review all
existing legislation and treaty provisions to ensure thate is no provision that
might impede or prevent the execution of a request &istasce by the Court and, if
so, eliminate it as soon as possible.

If immediate execution of a Court request would interfevith an ongoing
investigation or prosecution of a crime different frme one which is the subject of
the request, Article 94 (1) of the Rome Statute providaisaltstate must not postpone
execution of the request beyond the period of time wisiclecessary to complete the
investigation or prosecution as agreed by the Court. Bufiat period, it must
cooperate with the Prosecutor in preserving evidence in gerocg with Articles 93
(1) (j) and 94 (1) of the Rome Statute. Article 95 provided states may also not
postpone execution of a request by the Court under Parthidé an admissibility
challenge under Article 18 or 19 is pending if the Cours badered that the
Prosecutor may pursue the collection of evidence underobtieose two articles.
Amnesty International notes Article 677-5 of Loi n°® 2007-Girsg that “L’entraide
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ne peut étre refusée que pour des motifs prévus par lesastpsldu statut de Rome”.
Amnesty International would welcome clarificatiorthis provision fully implements
Articles 94 (1), 93 (1) (j) and 95 of the Rome Statute.

[I. STATUS OF THE COURT IN NATIONAL LAW

The Court must be authorized to sit in the state

Article 3 (3) of the Rome Statute

The legislation does not appear to have any correspondinvision to Article 3 (3)
of the Rome Statute, providing that “la Cour peut siédleuas selon les dispositions
du present Statut”. Amnesty International recommendsirtblusion of a provision
corresponding to Article 3 (3) of the Rome Statute.

Thelegal personality of the court must be recognized

Article 4 of the Rome Statute

The legislation does not have any provision implemgné#irticle 4 (2) of the Rome
Statute, which provides that “La Cour peut exercer sastifins et ses pouvoirs,
comme prévu dans le présent Statut, sur le territoireode Etat parti’. Amnesty
International recommends the inclusion of a provigiorresponding to Article 4 (2)
of the Rome Statute.

The privileges and immunities of the Court, its personnel, counsel, experts,
witnesses and other persons whose presence is required at the seat of the Court
must be fully respected

Amnesty International welcomes the provision on privve@nd immunities of the
Court and its personnel (Article 677-2, Loi N° 2007-05 du 12 f2087). However,
Amnesty International recommends that counsel, expsitisesses and other persons
who are required to be present at the seat of the Ceatdnrded such treatment as is
necessary for the proper functioning of the Court iroed@nce with the Agreement
on the Privileges and Immunities of the Internationam@al Court (APIC), which
Senegal signed on 19 September 2002, but not yet ratified, réiocte 48 (4) of the
Rome Statute. Senegal should also promptly ratify anéemmgnt APIC.
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[Il. NOMINATION OF CANDIDATES TO BE JUDGES OR
PROSECUTOR

States should ensure that they nominate candidates to be Judges and Prosecutor in
an open process with the broadest possible consultation

The implementing legislation has no provisions on nonanatdf candidates to be

judges or prosecutor of the Court. Amnesty Internatioeabmmends that states
ensure that their national selection process for catedida be judges or prosecutor of
the Court are consistent with Articles 36 (3) (a) andaibd 42 (3) and (4) of the

Rome Statute and in an open process with the broadssibfe consultation with

civil society at all stages. These recommendatioaesspelled out in more detail in

the organization’s papemmternational Criminal Court: Amnesty International calls
for all states to nominate candidates to be International Criminal Court judges

Index: IOR 51/002/2005, September 2005.

V. FACILITATING AND ASSISTING COURT INVESTIGATIONS

When the Prosecutor has deferred an investigation, states shall comply without
delay to requests for information

The implementing legislation does not have any proviskpressly implementing
Article 18 (5) of the Rome Statute. That provisionestdhat when the Prosecutor has
deferred an investigation at the request of a state pursuaticle 18 (2) on the
ground that it is investigating or has investigated its natsoor others within its
jurisdiction with respect to crimes within the Court'sigdiction, which the
Prosecutor has informed states he or she is investigdtia state shall respond to
requests by the Prosecutor to be informed of the progfdssivestigations and any
subsequent provisions and to do so without undue delay. Seneg& shact a
provision stating that national authorities must respanduch requests fully and

promptly.

States shall give effect to acts of the Prosecutor or warrants issued by the Court
prior to an Article 19 challenge to jurisdiction or admissibility and to actions by the
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Prosecutor to preserve evidence or prevent an accused person absconding pursuant
to Articles 18 (6) and 19 (8)

The implementing legislation does not have any provigapressly stating that
national authorities shall give effects to acts of phesecutor or warrants issued by
the Court prior to an Article 19 challenge to jurisdintior admissibility and to
actions by the prosecutor to preserve evidence or prevenhceused person
absconding pursuant to Articles 18 (6) and 19 (8) of the Rontet&t&enegal should
enact such a provision.

States should facilitate the ability of the Office of the Prosecutor and the defence to
conduct investigations in the state without any hindrance

Article 677-18 of Loi N° 2007-05 du 12 février 2007, refers tocdet9 (4) of the
Rome Statute, which authorises the prosecutor of thartCm take -certain
investigative measures in the territory of a state patey consultation with the state,
even if the state fails to consent. However, Agti6l77-18 does not expressly require
that the procureur général authorize the Prosecutor tcstekesteps in all cases and
appears to leave the that the procureur général somretiis whether to grant the
Prosecutor’s request or not. In addition, this provision dw#smake it clear the
Prosecutor may take such steps on his or her own witlsing the local authorities if
the Prosecutor determines that it would be more effetivd® it himself or herself..
This provision should be amended to clarify that the peagugénéral will, in all
cases, grant the Prosecutor’s request and that, whétrdkecutor determines that it
would be more effective to take these measures direutithout using local
authorities, that this request will be granted.

National authorities should provide a broad range of assistance to the Court

Article 677-1, which seeks to implement cooperation with@ourt under Article 93
appears to implement most of the obligations listedhan article, but it is difficult to
determine whether Article 677-1 fully implements eaclihose obligations because
the order in which these obligations are addressed itegfiEation is very different
(the reasons for this reordering are not known) and sofntbese provisions use
different wording.

Article 677-1 (2) implements Article 93 (1) (a); Article 67(4) implements Article
93 (1) (b); Article 677-1 (5) implements Article 93 (1) (byt is possibly broader
since it replaces “poursuites” with “procedure”. Howevarticle 677-1 does not
expressly implement Article 93 (1) (d). It should do so.
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Article 677-1.3 appears to implement both Article 93 (1) (&) €), concerning the
voluntary transfer of withnesses and detained persbiosvever, it is not clear whether
this provision would ensure that Senegal will comply waitBourt request pursuant to
Article 64 (6) (b) of the Rome Statute to order the appmearaf a withess unwilling
to appear voluntarily before the Court.

In Article 677-1.6, corresponding to Article 93 (1) (g) of fheme Statute, the word
"site” is missing. This omission should be rectified d@ht provision amended
according to the Rome Statute.

Article 677-1.7 implements Article 93 (1) (h) concerning skescand seizures, but
does not expressly provide that the Prosecutor may condanthes and seizures
himself or herself, when this would be more effectiventhelying on local police do
this.

Article 677-1.8 appears to cover all the assistance retuiyeArticle 93 (1) (i),
although the different wording leaves unclear whetheovers all such assistance.

In Article 677-1.9, corresponding to Article 93 (1) (j) oetRome Statute, the word
"témoins” is missing. We recommend its amendment acuptdithe Rome Statute.

Article 677-1.10 implements Article 93 (1) (k) of the RomatGite.

Article 677-1.11 corresponds with Article 93 (1) (j) of the Ro8tatute, but it differs
considerably by replacing the ground for refusal that farhessistance are forbidden
by national legislation to the vaguer term “incompaténkec 'ordre public national”,
leaving it unclear what assistance would be refused. nyneaent, Senegal should
conduct a thorough review of its legislation with a vieweliminating any such legal
obstacles to cooperation with the Court.

V. ARREST AND SURRENDER OF ACCUSED PERSONS
States parties should ensure that there are no obstacles to arrest and surrender
States should ensure that there are no substantive gréamdsurts to refuse to

surrender persons to the Court and that they have aesangl speedy procedure for
surrendering persons to the Court which is less burdengwneexists for extradition.
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Article 667-7, 1 of Loi n°® 2007-05, refers the requirementsssaey for a request for
arrest and surrender “d’une personne faisant 'objet d’'umdatad’arrét délivré par la
chamber préliminaire de la Cour pénale internationaleeetu de l'article 8 du statut
de Rome”. Article 667-7, 2°) of Loi n® 2007-05, refers the reguents necessary for
a request for arrest and surrender “si la demande contassetance et la remise
d’'une personne déja reconnue coupable”. The wording of gresgsions seems to
indicate that there are no procedures under the Senededgsiation for the arrest
and surrender of persons suspected of having committed gemoaidienes against
humanity. Amnesty International recommends that thisletion of Senegal includes
procedures for the prompt arrest and surrender to the Copeople suspected or
accused of all crimes under the Rome Statute.

National courts and authorities must arrest accused persons as soon as possible
after a request by the Court

States parties must ensure that their legislation gesvior the arrest of accused
persons as soon as possible after receiving a request bgotlmg, according to
Articles 89 (1), 92 and 59 (1) of the Rome Statute.

National courts and authorities must fully respect the rights of those arrested at the
request or order of the Court

According to Article 677-10 of Loi n°® 2007-05:

“La chambre d’accusation de la Cour d’appel de Dakar veyiee le mandat d’arrét
vise la personne arrétée, que celle-ci a été arrétée lseprocédure réguliere et que
ses droits ont éte respecteés, faute de quoi la persa@teeaest remise en liberté”.

Amnesty International would welcome clarification tlie legislation of Senegal
provides for the rights of persons suspected or accused dunegtigations and
prosecutions, as stated in Articles 55 and 67 (1) (a)eoRibme Statute, and, if not,
recommends their implementation.

In addition, according to Article 59 (2) of the RometBta, a person who has been
arrested by a state party on request of the Court lsbatiéférée aussitdt a 'autorité
judiciaire compétente de I'Etat de détention qui vérifie):(a) Que le mandate vise
bien cette personne; b) Que celle-ci a été arrétéa $elprocédure réguliere, et c)
Que ses droits ont été respectés”.
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Amnesty International notes Article 677-7 and 8 of LokA®7-05. However these
provisions do not appear to fully implement the requirementArticle 59 (2) of the

Rome Statute. Amnesty Internatial recommends theiplamentation in the
Senegalese legislation.

If the person exercises the right under Article 59 (3)ttef Rome Statute “de
demander a l'autorité compétente de I'Etat de détentionisa en liberté provisoire
en attendant sa remise”, the competent authority massider the criteria for
deciding the application listed in Article 59 (4), but “ne peas examiner si le
mandat d’arrét a été régulierement délivré”. Article 59pf®Vvides that the Pre-Trial
Chamber must be “avisée de toute demande de mise en |ibevisoire et fait des
recommendations a l'autorité compétente de I'Etat dentiéte Avant de rendre sa
décision, celle-ci prend pleinement en considératiomasmmendations, y compris
eventuellement celles qui portent sur les mesures prapeegpécher I'évasion de la
personne”. If interim release is granted, Article 59 ébithorizes the Pre-Trial
Chamber to “demander des rapports périodiques sur le régitadiloerté provisoire”.

Amnesty International notes Article 677-11, 12 and 13 of LoR@97-05, on the
procedure of interim release. However, it does not appefly implement Article
59 (3), (4), (5) and (6) of the Rome Statute. We recomdanitss implementation in the
Senegalese legislation.

If the person sought for surrender brings a challengenatianal court on the basis of
ne bis in idemunder Article 20, Article 89 (2) provides that the requestete st
“consulte immédiatement la Cour pour savoir s'il guaen I'espece une décision sur
la recevabilité. S'il a été décidé que l'affaire esexable, I'Etat requis donne suite a
la demande. Si la décision sur la recevabilité est pemdiiftat requis peut différer
I'exécution de la demande jusqu’a ce que la Cour ait statué”.

The implementing legislation does not appear to have spmreling provision to
Article 89 (2) of the Rome Statute. Amnesty Internadio recommends its
implementation in the Senegalese legislation.

National courts and authorities must surrender arrested persons promptly to the
Court

Article 59 (7) of the Rome Statute provides that “Upis brdonée la remise par I'Etat
de détention, la personne est livrée a la Cour aussitopagsble”. If a person who
has been provisionally arrested consents to surrendeeliém expiration of the time
limits for the arrival of the request for surrender andporting documents, Article 92

Amnesty International October 2007 Al Index: AFR 49/002/2007



22 Senegal: Commentary on implementing legislation for the Rome Statute

(3) of the Rome Statute requires that “'Etat requis @decaussitdt que possible a sa
remise a la Cour”.

According to Article 677-14 of Loi n°® 2007-05:

“Le procureur géenéral pres de la Cour d’appel de Dakar procéalegemise de la
personne poursuivie ainsi qu’a la transimission des objetsleurs saisies.

Le procureur général pres la Cour d’appel de Dakar prend msr@senécessaires en
vue de la remise apres entente avec la Cour pénaleatiterale”,

and, to Article 677-8:

“Si lors de son arrestation provisoire, I'intéressasemt a étre remis a la Cour pénale
internationale, il y est procédé avant que la demandeedese et les piéces
justificatives visées a l'article 667-7 du présent code soeuis”.

Amnesty International would welcome clarification thie Senegalese legislation
ensures that once the person has been ordered to bedsueck by the Court, or
consents to surrender, is delivered to the Court as sogossible and that the
proceedings from the moment of arrest to the issuaht®e order of surrender be as
speedy as possible, consistent in all stages withghesrof the person concerned and,
if not, recommend its implementation.

Article 101 (1) of the Rome Statute provides that the Cwilrinot proceed against,
punish or detain a surrendered person for conduct committ@dt@rsurrender, other
that that which forms the basis of the request, butgoaph (29 of that article
authorizes states parties to provide a waiver and statethdy should “s’efforcer de
le faire”. The implementing legislation does not appearhave corresponding
provision to Article 101 of the Rome Statute. Amnestgrimational recommends its
implementation in the Senegalese legislation.

States should give priority to requests for surrender by the Court over competing
requests by other states

Article 90 of the Rome Statute spells out the obligatiohstates parties when they
receive competing requests for surrender and refleciwitih@ple of complementarity
that it is the primary duty of states to bring persamspscted of genocide, crimes
against humanity and war crimes to justice. However, wheg are unwilling or
unable to do so, the Court should be able to exercisdijtias.
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The implementing legislation does not appear to have smoreling provision to

Article 90 of the Rome Statute. Amnesty Internatiomatommends that the
Senegalese legislation ensures that to the maximuentepossible, it gives priority to
requests from the Court over competing requests fromsstpéeticularly when the

Court has made a determination that the case is adraisgibause no state is willing
and able genuinely to carry out an investigation or prasecu

States must permit transfers of accused persons through their territory to the seat of
the Court

Amnesty International welcomes Article 677-15 of Loi n°® 20870on the transit
through Senegalese territory of persons to be trandféore¢he Court, according to
Article 89 of the Rome Statute.

States must not retry persons acquitted or convicted by the Court for the same
conduct

The implementing legislation does not appear to have spmreling provision to
Article 20 (29 of the Rome Statute, stating that persmagiitted or convicted by the
Court shall not be retried for the same conduct. Amnéstgrnational would
welcome clarification if the Senegalese legislajwavides for such a guarantee for
crimes under international law and, if not, recommiendnplementation.

VI. ENSURING EFFECTIVE REPARATIONS TO VICTIMS

National courts and authorities must enforce judgments and decisions of the Court
concerning reparations for victims and should provide for reparations in national
law for all victims of crimes under international law in accordance with
international standards, including the general principles established by the Court
relating to reparations

Article 75 (1) of the Rome Statute provides that theur€détablit des principes
applicables aux formes de réparation (...) a accorder auxngiciu a leurs ayants
droit. Sur cette base, la Cour peut (...) déterminer dandéseion I'ampleur du
dommage, de la perte ou du préjudice causé aux victimes auisaalgants droit”.
Paragraph (2) authorizes the Court to “rendre contre ursape condamnée une
ordonnance indiquant la reparation qu’il convient d’acco(de). Le cas échéant, la
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Cour peut décider que lindemnité accordée a titre de répara&st verseé par
l'intermeédiaire du Fonds visé a l'article 79",

The implementing legislation does not have correspongtiagision to Article 75 of

the Rome Statute. Amnesty International recommertglsmplementation in the
Senegalese legislation.

VII. TRYING CASES OF OFFENCES AGAINST THE
ADMINISTRATION OF JUSTICE

Legidation must provide for punishment of offences against the administration of
justice by the Court

Article 70 of the Rome Statute: offences against timirmidtration of justice

Amnesty International notes Article 1 of Law No. 2007-02,adfences against the
administration of justice. However, there are a nundjetiscrepancies between the
Senegalese legislation and the Rome Statute. Fiestnaximum penalty is only three
years’ imprisonment, instead of the more severe pepélifiye years’ imprisonment
in Article 70 (3). The fine should be consistent with RaE6 of the Rules of
Procedure and Evidence, which imposes a maximum of 50%eofvalue of a
convicted person’s identifiable assets, liquid or realesadahd property, after deletion
of an appropriate amount that would satisfy the financ&ds of the convicted
person and his or her dependants.

The phrase “’rétribution illégale par un member ou un adger& Cour” in Article 70
(1) (H of the Rome Statute is replaced in Article 8) 6f Law No. 2007-02 by
“rétribuition en faveur d'un member ou agent de la jurigoiét The reasons for the
change in Article 1 (6) are not known. Amnesty Inteoratl welcomes this provision,
as long as it broadens the scope of the crime.

VIlIl. ENFORCEMENT OF JUDGMENTS AND SENTENCES

Legidation must provide for enforcement of finesand forfeiture measures

The implementing legislation has no corresponding pimviso Article 103 of the
Rome Statute on the role of states in enforcemergeotences of imprisonment.

Amnesty International urges Senegal to share the re$idpsifor enforcing
sentences by indicating to the Court that it is williegenforce sentences. Senegal
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should make sure that its law and procedure provides forseheng of Court
sentences, that its courts and other authorities canadify such sentences and that
convicted persons can make applications for appeal oiagevisthout any hindrance,
according to Article 103 of the Rome Statute.

Legidation should provide for the enforcement of sentences by the Court, in
accordance with the requirements set forth below

a. Conditions of detention must fully satisfy the reguoients of the Statute
and other international standards

b. Legislation should provide for release of the coedgterson on
completion of sentence or on order of ther€

c. Legislation should provide for the transfer of pessom completion of
sentence

d. Legislation should limit prosecutions and pumisnt for other offences
e. Legislation should address the question apesc

All requirements set forth above do not appear to havesonding provisions in
the implementing legislation. We recommend that thee§alese legislation fully
implements those requirements, according to Articles 108, 108 and 111 of the
Rome Statute.

IX. PUBLIC EDUCATION AND TRAINING OF OFFICIALS

States parties should develop and implement effective programs of public education
and training for officials on the implementation of the Statute

The implementing legislation does not seem to provideréning on Court issues.
Amnesty International recommends that states partie®la® and implement
programmes to train judges, prosecutors, defence lawyelise,parmy and court
officials and foreign affairs officials concerning theespective obligations under the
Rome Statute, and to proceed with the updating of nyiltades, as many states have
already done.
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