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l. BACKGROUND INFORMATION AND CURRENT CONDITIONS

A. Scope of international obligations
Zambia is a State party to ti®51 Convention relating to the Status of Refugees
(1951 Conventionand its1967 Protocal but has entered reservations with regard to
the right to employment (Art. 17.2), education (A2.1), freedom of movement (Art.
26) and travel documents (Art. 28). Zambia algpaidy to the 1969 OAU Convention
Governing the Specific Aspects of Refugee ProblemsAfrica (1969 OAU
Convention), and most refugees in Zambia have besgnized under its Article 1.2
on aprima faciebasis.

Zambia is party to th@d954 Convention relating to the Status of Statefmsons
(1954 Convention)but not to thel961 Convention on the Reduction of Statelessness
(1961 Convention However, at the Ministerial Meeting held in Geaen December
2011, in commemoration of the B@nniversary of tha951 Conventiomnd the 58
anniversary of thd961 Conventionthe Zambian Government pledgéd take all
necessary measures to become party to the 1961le@Goow on the Reduction of
Statelessness.”

B. Constitutional and legislative framework
At the national level, the Refugee (Control) Actl®f70 and other pieces of subsidiary
legislation regulate the institution of asylum. TRefugee (Control) Act reflects the
reservations made to ti®51 ConventionFor example, it has an encampment policy
and does not incorporate certain internationaldgieds, such as the principle rudn-
refoulement In fact, the Act gives the Minister of Home Affsiwide discretion to
deport refugees from the territory. Also, the Aoed not provide for the possibility to
appeal rejections of asylum applications to anpedeent authority.

At the time of submission, the Refugee BIll, inteddo replace the Refugee (Control)
Act, is pending submission to Parliament for adwptiAlthough the Refugee Bill is a
great improvement compared to the Refugee (Conkal) it retains the following
restrictions of concern: the encampment policy aesitrictions on freedom of
movement; limitations on refugees’ right to wor&strictions on refugees’ freedom of
association and expression; and the requiremerdubonit an asylum application
within 7 days of entry into the country. Like th87D Refugee (Control) Act, the
Refugee Bill also lacks provisions on facilitateddl integration.

The new Immigration and Deportation Act adopted®@10 is more in compliance
with relevant international standards than the iptessAct from 1965. Nonetheless, it
neither incorporates the principle nbn-refoulementas set out in Article 33 of the
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1951 ConventionArticle 3 of the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or PunishmeAtticle 7 of the International
Covenant on Civil and Political Rights Article 16 of thelinternational Convention
for the Protection of All Persons from Enforced &jipearancenor provides for an
effective remedy against deportation orders.

The current Constitution of the Republic of Zambias enacted in 1996. At the time
of submission, Zambia is in the process of drafngew constitution and bill of
rights. In this context, UNHCR notes the concerpressed by the Human Rights
Committee (HRCY'...that the exceptions taken to the right not todiscriminated
against, as provided for in article 23 of the Catgion, are not in compliance with
articles 2, 3 and 26 of the Covenant [on Civil &alitical Rights]. The Committee is
concerned, in particular, at exceptions relating“ta) non-citizens...”"UNHCR thus
supports the HRC’s recommendation that Zanihiahould review article 23 of the
Constitution in order to bring it in line with adies 2, 3 and 26 of the Covenéht.
UNHCR likewise supports the recommendation by tben@ittee on the Elimination
of Racial Discrimination (CERD) to Zambia..that it facilitate the constitutional
review process and amend article 23 (4) of the Gmi®n so as to ensure the full
implementation of the prohibition of racial discrmation. The Committee draws the
attention of the State party to its general recomdation XXX (2004) on non-
citizens. It also stresses that respect for custgnew and practices should not be
ensured through a general exception to the prircipf non-discrimination, but
should rather be implemented through positive redtien of cultural rights.”?

C. Institutional and human rights structure
The Office of the Commissioner for Refugees, headgdhe Commissioner for
Refugees, in the Ministry of Home Affairs (MHA) biegrimary responsibility for the
administration of refugee affairs in Zambia. Thefi€f receives and determines
asylum-applications submitted directly to the Gdfia the capital city (as opposed to
in refugee-prone border districts, where Provin@ad District Joint Operations
Committees initially screen applicationsge beloy registers asylum-seekers and
refugees in thegroGres database and maintains statistics. The Commigsifame
Refugees has the authority to grant refugee stptusuant to the 1969 OAU
Convention and chairs the National Eligibility Comtee (NEC), which determines
applications for refugee status that fall withire terms of thel951 Conventiorfas
opposed to Art.1.2 of the OAU Convention), as veslithe Sub-Committee on Urban
Residency, which reviews applications from refugdées residence outside the
designated settlements. The NEC also reviews appg&lHCR is an observer with
an advisory role on both the NEC and the Sub-Cotemiin Urban Residency.

Asylum-seekers arriving in refugee-prone bordetridts are screened by Provincial
and District Joint Operations Committees (PJOC RA@C), which are responsible
for establishing the identity of the applicant ahid/her reasons for leaving the
country of origin, as well as for screening out adhelements, combatants and others
considered to be a threat to national security. 33J@nd DJOCs also have the
authority to grant refugee status pursuant to Aertic2 of the 1969 OAU Convention.

! CCPR/C/ZMBICO/3, Human Rights Committee"dBession, 20 July 2007.
2 CERD/C/ZMB/CO/16, Committee on the Elimination Bfcial Discrimination, 67 Session, 27
March 2007.



The PJOCs and DJOCs comprise representatives fremAtmy, Office of the
President, Police and Immigration authorities ardvé the competencies described
from government policy rather than from any legatiument or statute. Normally,
claims assessed by DJOCs to fall within #8851 Conventiorcriteria are referred to
the Office of the Commissioner for Refugees fougefe status determination by the
NEC.

D. Policy measures
The Government's reservation to Article 26 on fmedof movement in thd951
Conventionhas been domesticated into an encampment polatyrdguires refugees
to reside in one of the two designated settlemevissyukwayukwa and Meheba,
unless they qualify for a permit to reside in urlaaeas. Such permits are granted by
the Sub-Committee on Urban Residency, chaired eyGbmmissioner for Refugees
and comprising officials frominter alia, the Immigration Department and Ministry of
Labour and Social Services. Urban residency perargsgranted to refugees who
meet one or more of the restricted grounds, inag@mployment, self-employment,
study, medical, security, resettlement, specialtgqutcon needs or based on
family/dependency links with refugees eligible topermit. These criteria for urban
residency were introduced in 2000.

As of December 2011, Zambia hosted 46,653 refugees asylum-seekers from
Angola (23,520), the Democratic Republic of the o{DRC) (12,857), Rwanda
(5,676), Somalia (2,267), Burundi (2,119) and ottwntries (214). The majority live
in the Mayukwayukwa (9,445) and Meheba (17,332ugeé settlements, while
14,427 are recorded as self-settled around thetgoudf the 46,653 asylum-seekers
and refugees, 4,407 refugees are registered im uteas as being, or having been in
possession of an urban residence permit and haweeq verified since 2010. In
addition, several thousand refugees recognizethdysovernment live in urban areas
without the required urban residency permit and segoently without being
registered in th@roGresdatabase and without documentation; most of theedlin
urban areas prior to 2000 when the restrictiveegdt for urban residency were
introduced.

Il ACHIEVEMENTS AND POSITIVE DEVELOPMENTS

Zambia has a long tradition of hosting refugeeartisiy with Polish refugees fleeing

the Holocaust during World War Il. In the periodiween 1960 and 1990, Zambia
received several hundred thousand refugees, imguderation fighters from many

of the African countries who were engaged in lohgggles to win independence
from colonialism and apartheid. In the decade todbwed, Zambia became the

country of asylum for approximately another 100,08figees fleeing conflicts in the

Great Lakes Region, in particular the DRC, Buruantl Rwanda. This hospitality has
been recognized by many, including UNHCR and the $pié¢cial Rapporteur on the
question of human rights and extreme poverty, Magtihlena Sepulveda Carmona,
in her report to the Human Rights Couriciloday, Zambia annually receives a
relatively small number of asylum-seekers fleeimgspcution, generalized violence
and armed conflict, primarily from Somalia and DRC.

¥ A/HRC/14/31/Add.1, Report of independent experttbe question of human rights and extreme
poverty, Magdalena Sepulveda Carmona, Human R@bsicil, 14" Session, 11 May 2010, para. 35.
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.  CHALLENGES AND RECOMMENDATIONS

Issue 1: Solutions for long-term refugees

The protection environment and operational conitexambia is generally receptive
and hospitable towards refugees and asylum-seeBéthe refugees registered in the
settlements or urban areas, 47% were born in Zaanal2% fled to Zambia more
than 15 years ago. 59% of the Angolan refugeestexgd in the Mayukwayukwa and
Meheba refugee settlements were born in ZambidoAtth most of the refugees are
socially and economically integrated, legal intéigra is not currently facilitated
under national law, and refugees are not eligiblerfaturalization, as they are not
considered ‘ordinary residents’ under the Constituin force.

However, despite resistance expressed in the gasbrne towards introducing legal
provisions that would allow for facilitated localtegration, UNHCR is hopeful that
this durable solution could become an option in tiear future for refugees, in
particular from Angola, with strong family, socehd/or economic links to Zambia as
a result of long stay. At the Ministerial Meetinglthin Geneva in December 2011 to
commemorate the &0anniversary of thd951 Conventionthe Zambian delegation
presented a pledge of commitment to locally integsmme 10,000 Angolan refugees
who have stayed in Zambia for decades, provided inbernational community
supports certain host area infrastructural projects

Recommendation: In this context, UNHCR supports theommendation by the
CERD, which encourages Zambta review its current refugee policy with a view t
enhancing prospects for local integration of lomgr refugees® The Special
Rapporteur on human rights and extreme poverty, Magdalena Sepulveda
Carmona, has similarly recommended the Governrfteake all necessary steps to
ensure and facilitate durable solutions for refug®eo decide to stay in the country
because they have a well-established connectioretthe@r owing to other factors
prohibiting their return to their country of origitr® In particular, UNHCR encourages
the Government to formally implement the pledge enatithe Ministerial Meeting to
locally integrate Angolan refugees with strong fgnrsocial and/or economic links to
Zambia as a result of long stay in this countryd axtend such local integration
possibilities to refugees of other nationalitiesowheet the same criteria.

Issue 2: Respect for international obligations

A major obstacle to refugees’ ability to enjoy theghts, access services and attain
self-reliance are the reservations Zambia has estes thel1951 Conventioron
freedom of movement and the right to employmentjclwvlconsequently hamper
UNHCR'’s ability to implement effectively its policpn refugee protection and
solutions in urban areas. As a result of the encaemp policy, several thousand

* CERD/C/ZMB/CO/16, Committee on the Elimination ofd%al Discrimination, 67 Session, 27
March 2007.

®> A/HRC/14/31/Add.1, Report of independent expertt@question of human rights and
extreme poverty, Magdalena Sepulveda Carmona, HRigitts Council, 14 Session, 11
May 2010, para. 39.



refugees recognized by the Government reside @utitid designated settlements
without being in possession of the required residepermit, granted on restricted
grounds, and consequently without being registesledumentation and equal access
to services. Many of these refugees, particulany women and children, are at
heightened risk of exploitation and abuse due ®rtlack of documentation and

difficulties in securing a livelihood. As mentionad the report by the Special

Rapporteur on human rights and extreme povéitge expert met with a group of

refugees from various backgrounds living in LusaRaports and their testimonies

indicate difficult conditions of living resultingdm limited access to work. Because of
the impediments to legal work, many resort to imfak markets where they are

exposed to exploitative working conditions. At fane time, social discrimination

makes it difficult for refugees and asylum-seekeraccess health facilities and the
educatiogal system. All these factors make themenelously vulnerable to extreme
poverty.’

Recommendations: UNHCR supports the recommendagahe CERD that Zambia
“review the Refugee Control Act and consider withwling its reservation to the 1951
Convention relating to the Status of Refugeeadditionally, UNHCR encourages the
Government to speedily implement the pledge madieeailinisterial Meeting held in
Geneva in December 2011p repeal and replace the domestic refugee legista
the 1970 Refugees (Control) Act in order to bringnore in conformity with the 1951
UN Convention..” through adopting the Refugee Bill and subsequemihact
implementing legislation, including on the estdiieent of an independent appeals
body. UNHCR urges the Government to also engage ireview of the four
reservations to th&951 Conventionincluding in regard to the right to education,
freedom of movement and the right to work, which sabsequently lead to a further
alignment of the new refugee legislation to intéoreal refugee and human rights law
standards, including on freedom of movement. Pendin withdrawal of the
reservation to Article 26 on freedom of movementha1951 ConventionUNHCR
encourages the Government to consider a relaxafiaa encampment policy, at least
to allow for the registration and documentatioralbrefugees in its territory.

Issue 3: Protection againstefoulement

As mentioned above, both the 1970 Refugee (Comctand the 2010 Immigration
and Deportation Act give the Minister of Home Affaiauthority to deport non-
citizens from its territory without the safeguanggjuired by the principle of non-
refoulement

Recommendations: UNHCR supports the recommendatyaihe Committee against
Torture (CAT) that Zambid'should ensure that the new Refugee Bill and the
Immigration and Deportation Act fully comply witlntiale 3 of the Convention. The
State party should also provide the Committee wétailed information on cases of
denial of extradition, return or expulsion owing tlee risk that the person might be

® A/HRC/14/31/Add.1, Report of independent experttbe question of human rights and extreme
poverty, Magdalena Sepulveda Carmona, Human R@bsicil, 14" Session, 11 May 2010, para. 36.
" CERD/C/ZMBI/CO/16, Committee on the Elimination ofdl Discrimination, 67 Session, 27

March 2007.



subjected to torture, ill-treatment or the deattnaky upon return.® The Special
Rapporteur on the question of human rights andemer poverty, Ms. Magdalena
Sepulveda Carmona, has similarly.welcome[d] the fact that the Government
intends to adopt the new Refugee Act to replac&#ifagee Control Act (1970). She is
concerned that existing legislation is not in liméth international human rights
standards. From a human rights perspective, itriscial that any new act not only
ensures the right to work and freedom of movenwntefugees and asylum-seekers,
but also explicitly provides for the principle ofomrefoulement and local
integration.”

Issue 4: Combat sexual and gender-based violencegdBV)

As noted by the Special Rapporteur on violence rsjaivomen, its causes and
consequences, Rashida ManjoYy]iolence against women, including defilement,
rape, early marriages and survival sex, continuedé a major problem affecting

women asylum seekers and refugees, both thoseripscand settlements and those
residing in urban areas outside the designatedesatnts.”However, the number of

reported cases is low. Gender inequality, lack ef-reliance opportunities and

impunity of perpetrators are among the contribufctors. Girls also report sexual

abuse and harassment by teachers in both commandybasic schools in the

settlements.

Recommendations: UNHCR urges the Government tgrate refugees, in particular
women and girls, in its efforts to promote gendquadity and to support the law
enforcement and judicial authorities to take refsokieps to protect victims of SGBV
and to prosecute perpetrators, including througblementation of the Anti-Gender
Based Violence Act. In this context, UNHCR welconties recommendation by the
Committee on the Elimination of Discrimination agsti\Women to Zambia ttrake
steps to investigate, prosecute and punish all gteapors of violence against women
refugees, to implement gender sensitive approatthasylum claims, and to continue
to collaborate with the international communitypesially the Office of the United
Nations High Commissioner for Refugees (UNHCRihése efforts*® UNHCR also
supports the recommendation by the Special Rappoote human rights and extreme
poverty, that[tthe Government must take all appropriate measite modify social
and cultural patterns that reinforce discriminatopyactices against groups that are
particularly vulnerable to poverty such as womehildren, older persons, persons
with disabilities, persons living with HIV/AIDS, gnants, asylum-seekers and
refugees.!

Issue 5: Access to education for refugee and asyluseeking children

8 CAT/C/ZMB/CO/2, Committee against Torture and otBzuel, Inhuman and Degrading Treatment,
40" Session, 15 May 2008.

® A/HRC/17/26/Add.4, Report of the Special Rapparten violence against women, its causes and
consequences, Rashida Manjoo, Human Rights CoufiSession, 2 May 2011.

19 CEDAW/C/ZMB/CO/5-6, Committee on the Elimination efl forms of Discrimination Against
Women, 48' Session, 19 September 2011.

X A/THRC/14/31/Add.1, Report of the Special Rapparieu the question of human rights and extreme
poverty, Magdalena Septlveda Carmona, Human Rigbtsncil, 14" Session, 11 May 2010, para.
111.



In regard to refugee children, the Government Inésred a reservation to Article 22.1
of the 1951 Conventionwhich reads'The Government of the Republic of Zambia
wishes to state that it considers article 22 (1p&a recommendation only and not a
binding obligation to accord to refugees the sameatment as is accorded to
nationals with respect to elementary educatiofdmbia has also made a reservation
to ICESCR in regard to education. A correspondiegervation has not been made
with respect to th€onvention on the Rights of the Child

Recommendations: UNHCR encourages the Governmenithdraw its reservation
to Article 22.1 of thel951 Convention

Issue 6: Birth registration

Birth registration in Zambia remains low. In a jore-registration exercise conducted
by the Office of the Commissioner for Refugees &MWHCR in 2010, it was
established that less than 5% of the refugee dmltiving in the two settlements have
obtained birth certificates. UNHCR consequently pauped mobile registration
campaigns in the settlements in 2011 and will dagain in 2012, until the backlog
has been cleared.

Lack of birth registration puts children at risk statelessness because such
documentation provide important proof of elemeihist testablish an entitlement to
nationality, more particularly where the child wa®n and the nationality of his/her
parents. Lack of birth registration also hinderddren’s access to essential social
services upon return and reintegration to theimtees of origin as such services are
typically available only to nationals, thereby ieasing their vulnerability.

Recommendations: UNHCR urges the authorities toemizksystem for continuous
issuance of birth certificates to newborn refugh#édeen more efficient, including
through decentralization of the process of revigmapplications for birth certificates
and their issuancé.

Issue 7: Statelessness

Zambia’s nationality legislation lacks some impaottasafeguards to prevent
statelessness. For example, there is no safegganusastatelessness for children born
in Zambia who would otherwise be stateless. Intaaidithere is no safeguard which
provides for foundlings in Zambia to be granted Ban citizenship. Thel961
Conventiorestablishes safeguards to prevent statelessniesthat

At UNHCR’s Ministerial Meeting in December 2011,addition to pledgingto take
all necessary measures to become party to the C@ivention on the Reduction of
Statelessness”’the Government also requested UNHCR’s supportdoduct an
independent Study on the issue of statelessne&anmbia, which will inform the

12| this context the following 2003 CRC concludioigservation and recommendations continue to be
relevant:_“In the light of article 7 of the Convent, the Committee urges the State party to sthengt

its efforts to ensure that all children are regieteat birth, including through awareness-raising
campaigns (e.g. using the Day of the African Chilth reinforce its efforts to facilitate birth
reqistration procedures; and to take measuresdenti@lize the system, consider introducing mobile
registration units, and register without fees thdsi&lren who were not registered at birth.”
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action required to become party to the 1961 Comeerdéind help the Government
develop a strategy to deal with statelessness enctiuntry either for populations
already affected or at risk of becoming stateless.

Recommendations: As part of its constitutional aftiing process, Zambia is
encouraged to review its nationality provisionstaomed in the current Constitution
with a view to bringing them into line with the @mhational standards to prevent
statelessness contained in tt@861 ConventionAdditionally, in accordance with its
pledge made at the Ministerial Meeting, Zambia $theake all necessary measures to
become party to th£961 Conventioim the near future.

IV. CAPACITY-BUILDING AND TECHNICAL ASSISTANCE

UNHCR plans to continue supporting the Governmenmtits implementation of
international and regional standards pertaininthéprotection of refugees, including
through the further development of a fair and éfit asylum procedure, and
pertaining to the prevention and reduction of &stness and protection of stateless
persons. In regard to the pledges made at the tdiras Meeting in Geneva in
December 2011, UNHCR is committed to doing its o support refugees and
their hosting communities in realizing local intagion as a durable solution and in
supporting an independent study on the issue tdlessness in the country. Following
adoption of the Refugee Bill, UNHCR stands readystpport the authorities in
drafting implementing legislation and in developitig capacity of the new asylum
system and bodies foreseen in the Bill. In suppmrtZambia’'s review of its
reservations to thd951 ConventionUNHCR has commissioned an independent
study, which will be ready in 2012, to examine timmpatibility of the respective
reservations with Zambia’'s human rights obligatioasd their relevance in the
contemporary context. Other specific areas in wWHIBMHCR is eager to continue
capacity building and providing technical suppertn regard to birth registration and
support to victims of gender-based violence in sty justice, to ensure perpetrators
are prosecuted and punished.

Human Rights Liaison Unit
Division of International Protection
UNHCR

April 2012



