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I. OVERVIEW

Bosnia faces its worst crisis since the war. State institu-
tions are under attack by all sides; violence is probably
not imminent but is a near prospect if this continues.
Seven months after elections, there is no state govern-
ment and little prospect for one soon. The authorities of
the larger of the entities, the Federation, were formed
controversially —a main state institution said illegally —in
March and are disputed by Croats, who have created a
parallel Croat National Assembly. The other entity, Re-
publika Srpska, has called a referendum that could pro-
vide support for a Serb walkout of Bosnian institutions.
With such trends, it is all too easy to imagine Bosniak
parties overseeing a failed state whose institutions Serbs
and Croats have abandoned. Compromises are needed so
every Bosnian side can claim enough victory to justify
retreat from the brink. The international community needs
to step back from over-involvement in local politics to
calibrate goals to a realistic appraisal of diminished pow-
ers and best guarantee stability. Then work needs to begin
to create a context for renewing Dayton and achieving
EU membership.

All involved share blame for the crisis. Two rival Croat
Democratic Union parties (HDZ, HDZ 1990) that repre-
sent most of the Croat population, violated the Federation
constitution by blocking formation of governments and
refusing to send delegates to the entity’s House of Peoples
from the four cantons they control. The two HDZs and the
biggest winners of the October 2010 elections, the Social
Democratic Party (SDP), all rejected reasonable interna-
tionally-brokered coalition proposals. The SDP then formed
a Federation government in violation of the entity constitu-
tion and against the advice of the state-level Central Elec-
tion Commission (CEC). The HDZs also chose a danger-
ous moment to create a Croat Assembly. The RS, in par-
ticular President Dodik, provocatively called a referendum
on laws imposed by the High Representative, Bosnia’s in-
ternational governor, especially regarding the state court
and prosecutor, issues outside RS jurisdiction. Dodik’s
divisive, nationalistic speech at the RS National Assem-
bly called into question his commitment to reconciliation
and a multi-ethnic Bosnia.

On 27 March, the High Representative suspended the CEC
ruling annulling formation of the Federation authorities.
That suspension, which had the consequence of disrupting
the normal appeal process, has undermined state bodies —
most directly the CEC — and the rule of law. It would be
further detrimental if the harm were compounded by an
attempt to annul RS’s referendum decision or to impose
sanctions on Serb officials, not least because the attempts
would likely be defied and make a referendum even more
destabilising.

The EU has lost credibility due to its inability for the past
nine months to strengthen its delegation in Bosnia and
give a new head — who is yet to be appointed — adequate
authority and powers to vigorously direct international
policy. Virtually all international institutions in Bosnia
have lost authority; many, including the Office of the High
Representative (OHR), are seen as favouring one side or
party. Local leaders demand support from OHR and state
institutions alike and ignore rulings that go against them.
There is no broadly respected authority in the country,
only regional or partisan champions.

Since Yugoslavia broke up, Bosniaks, Croats and Serbs
have had three conflicting views on what kind of a state
they can share. According to former Slovenian president
Milan Kucan, a close observer, “these three concepts never
really met, let alone reconciled ... then these three con-
cepts were turned into war aims, but the war itself never
really ended; it was only interrupted by the Dayton peace
agreement”. Dayton created a loose union in which the
two entities retained most governing competencies, and
important state decisions required consensus of the three
major ethnic groups; many posts were assigned by ethnic
quotas. This system soon encountered obstruction from
nationalists; as an emergency measure, the international
community endowed the High Representative with broad
powers to keep the state running. Since then, it has sup-
ported further centralisation and less consensual decisions,
hoping to make the state more functional. This in effect
promoted the Bosniak vision at the expense of the Serbs
and Croats. It also made Bosnia reliant on regular inter-
ventions by High Representatives.

The Federation government crisis and the RS referendum
expose two sides of a general, Bosnian problem. In the
Federation, community rights and majority rule collide.
In RS, the contest is over the international community’s
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role in governing Bosnia and the balance between state
and entity prerogatives. Both represent assaults on the
vision of Bosnia’s future offered by OHR and accepted by
most Bosniak parties. That vision would guarantee that
the state could not be sabotaged or paralysed by ethnic
conflict. Yet, most Croats and Serbs reject it.

To resolve half of the immediate crisis and form non-
contested Federation authorities:

o the High Representative should lift his suspension and
allow the CEC decision to take effect; and

O the Federation House of Peoples should meet in full
composition, elect the president and, with the House
of Representatives, name a government that complies
with the entity constitution; the president and govern-
ment should only transact urgent business until they
have been officially inaugurated;

To resolve the other half of the immediate crisis:

O the RS National Assembly should retract its decision
to hold a referendum; if the referendum goes ahead,
President Dodik should publicly rule out any unilateral
acts challenging the Bosnian state court (the Court of
Bosnia and Herzegovina), such as withdrawing Serb
representatives or rejecting its jurisdiction.

Even though the situation is deeply troubling, the interna-
tional community should avoid hasty decisions that could
deepen the crisis and push the parties to maximalist posi-
tions. This is not the time to try to micro-manage the cri-
sis with technical measures or sanctions. Instead, the 9
May UN Security Council discussion on Bosnia and the
13 May European Foreign Affairs Council should be used
to launch a strategic rethink of international policy. This
should culminate before the planned mid-June RS refer-
endum. Specifically:

O the international community should convene a high-
level conference to set its goals in Bosnia, reconfirm its
commitment to the Dayton Peace Agreement, remove
the High Representative from local politics, develop
plans to relocate his office outside Bosnia and give the
EU the capacities to become a leading actor.

II. CRISIS IN THE FEDERATION

The current crisis in Bosnia and Herzegovina' began with
the extremely complicated process of government forma-
tion in the Federation.”? On 17 March 2011, the Federation®
House of Peoples, encouraged by the SDP and its allies,
met prematurely, elected the entity president and estab-
lished a government amid accusations of illegality by the
two largest Croat parties, the HDZ and rival HDZ 1990.*
This put an end to months of failed coalition talks between
the SDP (the most successful party in the 2010 elections)
and the main Croat parties.

A week after the Federation government’s formation, the
Central Election Commission (CEC) ruled that the House
of Peoples had not been properly constituted, and the
election of the president was therefore null.” But on 27

"This briefing uses Bosnia for Bosnia and Herzegovina and
“Federation” for the Federation of Bosnia and Herzegovina, one
ofthe country’s two component entities, the other being Repub-
lika Srpska (RS). For relevant Crisis Group reporting, see Europe
Briefing N°59, Bosnia: Europe’s Time to Act, 11 January 2011;
Europe Report N°209, Federation of Bosnia and Herzegovina —
A Parallel Crisis, 28 September 2010; and Europe Briefing
N°57, Bosnia’s Dual Crisis, 12 November 2009.

*See Crisis Group Report, Federation of Bosnia and Herzego-
vina: A Parallel Crisis, op. cit. After national elections, the ten
(directly-elected) cantonal assemblies elect delegates to the Fed-
eration House of Peoples according to a complicated, two-stage
process overseen by the CEC. That body then nominates the
Federation president and two vice presidents; they stand as a
single slate needing the support of at least one-third of each eth-
nic caucus (Bosniak, Croat and Serb) to be eligible. The presi-
dent is then elected by the (directly-elected) House of Repre-
sentatives and names a prime minister and cabinet, confirmed
by the House of Representatives.

3 The Federation consists of ten cantons, each with an assembly
and a government headed by a prime minister; see ibid.

*The new President (Zivko Budimir, from the small, far-right
Croat Party of Right, HSP) immediately nominated a prime min-
ister (Nermin Niksi¢, SDP) who proposed a cabinet that was
approved by the House of Representatives. The composition of
the Federation authorities violates Article IV.D.(1) of the Fed-
eration constitution, which provides that of six top positions, no
more than two may be held by members of any constituent peo-
ple; currently there are three Bosniaks, two Croats and one Serb.
> The CEC decided that “It is established that the election of the
President and Vice-Presidents of the Federation ... was not
done in accordance with the Election Law of Bosnia and Her-
zegovina” and that “the election of the President and Vice-
Presidents of the Federation ... is annulled”. Decision 05-1-07-
5-218/11, 24 March 2011. The CEC also decided that “elec-
tions for the House of Peoples of the Parliament... were not
carried out in all ten cantons in accordance with the require-
ments of the Election Law of Bosnia and Herzegovina, and that
requirements for its formation were not satisfied”. Decision 05-
1-07-5-219/11, 24 March 2011.
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March, High Representative Valentin Inzko issued an
order suspending the CEC decision “until such time as
the High Representative decides”.® The order remains in
force; the disputed government in its first session passed
the 2011 budget and began securing control over all Fed-
eration agencies and public companies.” Many in the inter-
national community are engaging with the new govern-
ment, and Bosniak political leaders seem to consider the
High Representative’s decision permanent.®

Most Croats and Serbs, however, reject the new authorities
and are taking steps to challenge them. The RS National
Assembly concluded on 13 April that it considered the Fed-
eration authorities illegitimate, and RS leaders announced
they would limit inter-entity contacts to the technical level
until the situation was resolved. On 19 April, the two HDZ
parties and eight smaller Croat parties created a Croat
National Assembly in Mostar, to serve as an executive
body and coordinate Croat-majority municipal and cantonal
governments. They also demanded revision of the Dayton
agreement to create a third, Croat-majority entity.’

The issues are fundamentally political, not legal, their roots
in the deterioration of Bosniak-Croat relations over the
past decade. Croats still consider the changes High Rep-
resentative Wolfgang Petritsch imposed on the Federation

constitution in 2001 profoundly unfair.'® Their sense of
grievance deepened after the 2006 election of a Croat
SDP candidate, Zeljko Komsi¢, to the Croat seat on the
state presidency, with the help of Bosniak votes.'' He was
re-elected by a large margin in 2010 even though most
Croats did not vote for him."> Komsié¢’s elections posed
a basic challenge for the Dayton system: who has legiti-
macy to act as representative of a constituent people?

The HDZs argue that only an individual or a party sup-
ported by a majority of ethnic Croats can legitimately
represent their interests. The largest Serb parties hold the
same view. Bosnia’s multi-ethnic parties argue that any
lawfully-elected Croat can represent the Croats, regard-
less of the source of his or her support."* The difference is
fundamental and has far-reaching policy consequences.
The Croat and Bosniak communities also have different
preferences on many other issues. Should President Komsic,
for example, act in line with the interests of the Croats his
position exists to represent, or of the SDP voters, mostly
Bosniaks, who brought him to power?'*

»QOrder Temporarily Suspending Certain Decisions of the Cen-
tral Election Commission of Bosnia and Herzegovina Adopted
atits 21st Session Held on 24 March 2011 and any Proceedings
Concerning Said Decisions”, 28 March 2011. The High Repre-
sentative obtained the support of the Peace Implementation
Council (PIC) for a draft that would have suspended the CEC
decision only while related cases were pending before the Fed-
eration Constitutional Court, which was expected to rule within
aweek. The wording was changed at the last moment and with-
out the consent of all EU embassies, making the order open-ended.
Crisis Group interviews, OHR, Bosnian and international offi-
cials, Sarajevo, April 2011.

7 All directors of Federation institutions and public companies
have been asked to put their mandates at the government’s dis-
posal. Federation government press statement after the fifth
session, 21 April 2011.

¥Yet the Peace Implementation Council (PIC) acknowledged
that “legal questions surrounding the creation of the new Fed-
eration government” remained open, and urged their “rapid reso-
lution”, while praising the “work and integrity of the Central
Election Commission”, which “maintained an independent
stance in the context of complex electoral legislation”. Com-
muniqué, 30 March 2011. The PIC is an ad hoc international
body that supports the peace process in Bosnia; its Steering
Board (Canada, France, Germany, Italy, Japan, Russia, the UK,
U.S., the EU presidency, the European Commission and the
Organisation of the Islamic Conference represented by Turkey)
advises the High Representative, who also chairs its sessions.
? Croat National Assembly Resolution, 19 April 2011, www.
hdzbih.org.

"Tn effect, these reforms took away Croats’ ability to block
government action, which had been their main tool for influ-
encing policy. Crisis Group Report, Federation of Bosnia and
Herzegovina: A Parallel Crisis, op. cit.

' Citizens have one vote for the presidency, but may use it for a
candidate of any ethnicity. In 2006, many Bosniak voters crossed
over and supported Komsi¢ for the Croat seat, in part because
he was a Bosnian army veteran and in part because they sup-
ported his party, the predominantly Bosniak SDP. Komsi¢ won
a plurality with 116,062 votes against Ivo Miro Jovi¢ of the
HDZ (76,681) and Bozo Ljubi¢ of the HDZ 1990 (53,325). In
parliamentary voting, the SDP received 131,450 votes.

"21n 2010, the SDP did much better than in the previous elec-
tion, and Komsi¢ outperformed his party, winning an absolute
majority with 337,065 votes — more than any candidate of any
ethnicity — despite the Croats being by far the smallest of the
three constituent peoples. His rivals from the two HDZs, Bor-
jana Kri$to and Martin Raguz, polled 109,758 and 60,266 re-
spectively.

" Since the CEC does not track voter ethnicity, there is no hard
evidence on the composition of any party’s electorate, and there
are many contradictory claims. SDP opinion polling before the
2010 elections reportedly found that 13 to 14 per cent of Croats
supported the party, but that since there are relatively few Croats,
they comprised only 6 to 7 per cent of its overall support. Bos-
niaks are up to 90 per cent of SDP voters. The party puts many
non-Bosniaks on its tickets, but voters frequently reject them in
favour of Bosniak names further down the electoral list.
“Dayton’s system of ethnic quotas is slowly breaking down
and can no longer effectively protect the interests of the con-
stituent peoples. The need to reform the state-level constitution
to comply with the ruling of the European Court of Human
Rights (ECHR) in Sejdi¢-Finci vs. Bosnia-Herzegovina will
accelerate this process. In December 2009, the court ruled that
several features of Bosnia’s constitution limiting certain posts
to members of specific ethnicity violate the rights of minorities.
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Bosnian leaders must explore and answer fundamental
issues of ethnic representation and rights once the current
crisis has been resolved. In September 2010, Crisis Group
recommended that the Federation’s leaders begin this proc-
ess as soon as possible, since it is easier to achieve in the
entity’s simpler political arena, and improving the Fed-
eration might pave the way for reform at state level."

The behaviour of the multi-ethnic SDP and its chairman,
Zlato Lagumdzija, after the October 2010 elections did not
encourage compromise. By informal convention, the chair
of the state Council of Ministers rotates among the con-
stituent peoples, and it was the turn of a Croat; however,
Lagumdzija initially demanded the post for himself, as
leader of the party with the most votes. The SDP also in-
sisted that coalition partners adopt its political platform
and sought to exclude the largest Croat and Serb parties
from the coalition, appealing to their main rivals. This
caused further ethnic homogenisation: the two HDZs and
the two largest Serb parties allied in opposition to the SDP.

While neither alliance appears to have enough votes to
form a government at the state level, the SDP did have a
good chance to form a government in the Federation,
where, with its main partner, it held a clear majority in the
House of Representatives and needed only enough Croat
seats in the House of Peoples to clear procedural hurdles.'®
It was in this context that the two HDZ parties attempted

to block the SDP coalition by deliberately violating the
constitution’s deadline for electing the latter body."’

On 4 March, the SDP-led coalition attempted to circum-
vent the HDZ blockade by convening the House of Peo-
ples, despite the absence of many delegates.'® The Central
Election Commission notified the OHR that it intended to
block this session, since the legal conditions for it had not
been met." Intensive talks ensued, mediated by the U.S.
and Croatian embassies. Blame for their failure remains in
dispute. Lagumdzija reportedly rejected an offer the HDZ
chief, Dragan Covi¢, had accepted; Covié then rejected a
similar counter-offer. What is clear is that, by 16 March,
the talks had collapsed, even though all sides had agreed
on an action platform for the new government and most
of the other posts on the table, including (as part of a
package deal) the state-level Council of Ministers and
important non-ministerial jobs.*

On 17 March, the SDP bloc defied the Central Election
Commission’s advice and convened an incomplete House
of Peoples that then carried out the remaining procedural
steps for electing the Federation president and naming
a government. HDZ officials appealed these acts to the
Election Commission and to the Federation Constitutional
Court. That court, however, does not have jurisdiction over
acts such as elections; its mandate is narrowly restricted
to reviewing legislation.”' The only body legally author-
ised to decide appeals is the Election Commission, and on
24 March it upheld the appeals, striking down the con-
vening of the House of Peoples and the election of the

ECHR decision, applications 27996/06 and 34836/06. As a re-
sult, Bosnia will have to adopt a new mechanism for electing its
presidency and one chamber of its parliament. Politicians’ abil-
ity to declare any ethnicity they choose also renders the system
increasingly absurd, as shown by two important actors in the
Federation crisis. A key Croat seat in the House of Peoples is
held by Elvira Abdi¢-Jelenkovi¢, the daughter of Fikret Abdic,
who held the Bosniak seat of the pre-war Presidency of Bosnia
and Herzegovina. The current trade minister, son of a Monte-
negrin father and Croat mother from Mostar, first took public
office in 2010, filling a vacancy reserved for Serbs on the city
council —yet in 2011, he was named to a ministry reserved for
Croats in the Federation government.

'3 Crisis Group Report, Federation of Bosnia and Herzegovina:
A Parallel Crisis, op. cit.

! The rules are found in the Federation constitution, Articles
IV.A.8 and IV.B.2, and the state-level Election Law, Articles
9.13-15and 10.10-16. The procedure is complex; Bosniak can-
tonal delegates elect a total of seventeen Bosniaks to the House
of Peoples, and Croats and Serbs do the same; minority dele-
gates elect seven of their number to the House of Peoples. This
means the House of Peoples fills in gradually, as the cantons
meet and hold elections and as the CEC fills in unallocated
seats according to a complicated formula.

' According to the Federation constitution, the cantons should
have formed their cantonal legislatures and elected delegates to
the Federation House of Peoples by 2 December 2010.

" The decision to convene the chamber falls to the acting chair,
in this case Stjepan Kresi¢, a dissident member of HDZ 1990
friendly to the SDP coalition.

' A Central Election Commission official reported that the High
Representative’s office consented to the Commission’s deci-
sion. Crisis Group interview, Sarajevo, 18 April 2011.

2 The HDZs accepted a U.S.-backed proposal giving them four
Croat and one Serb Federation ministries, plus the chair of the
state-level Council of Ministers (which fell to a Croat in Bos-
nia’s informal system of rotation), plus two other state-level
ministries; the SDP rejected this. The Croats then rejected a re-
duced offer of four Federation ministries mediated by the High
Representative’s office. Crisis Group interviews, Bosnian and
international officials, Sarajevo and Mostar, April 2011.

2! Crisis Group interviews, Federation Constitutional Court of-
ficial, Sarajevo, April 2011. As noted in Crisis Group Report,
Federation of Bosnia and Herzegovina: A Parallel Crisis, op.
cit., the Federation constitution (Article IV.C.4) grants the court
jurisdiction only on laws and regulations, not acts such as the
composition of the House of Peoples or the election of the presi-
dent. Crisis Group has recommended broadening that mandate,
ibid.
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president.”? Before reaching its decision, it had ordered the
House of Peoples to provide its records for the impugned
session, and the House leadership —in SDP-affiliated hands
—refused, arguing that the Election Commission should not
act before the Federation’s Constitutional Court had ruled.”®

Several days later, the High Representative took the same
position, suspending the CEC decisions because “it be-
longs to the [Federation] Constitutional Court ... to pro-
nounce itself”.>* Yet, the most the Court could offer was a
non-binding opinion.” The order weakens state authority
and undermines the respected CEC.* Moreover, suspend-
ing a state-level body’s binding decision pending an entity
body’s non-binding opinion sets a dangerous precedent,
not least because RS could use it to justify nullifying de-
cisions of state-level institutions based on its entity con-
stitution and decisions of its Constitutional Court.”” A
consequence of the order was that appeals of the Election
Commission’s decision to the state-level Court of Bosnia
and Herzegovina were in effect blocked.*® The CEC claims

it kept the High Representative informed and requested
his legal guidance before issuing its decision, but this was
not forthcoming.” The negative consequences of the order
were compounded when the Federation Constitutional
Court announced it would not rule on the case because
the HDZ appeals were withdrawn.*

There is a relatively simple way to resolve the crisis. As
of 25 April, all cantons had complied with the constitution
and elected their delegates to the House of Peoples, which
can now be fully constituted. The situation in the last hold-
out, Canton Ten, was very tense.’’ The HDZ was sure to
elect one of the canton’s two Croat delegates; the other
represented the balance of power between the HDZ and
the SDP’s coalition. Whoever won this last seat would be
able to elect the Federation president, form the govern-
ment and control passage of legislation, as well as have a
dominant position in the state-level House of Peoples.*

*Decisions 05-1-07-5-218/11 and 05-1-07-5-219/11. The
Commission also ordered the cantons that had not elected dele-
gates to the House of Peoples to do so without delay. Staff of the
High Representative’s office took part in the Central Election
Commission’s deliberations and concurred in its decision; the
Commission’s chair briefed the High Representative and his
staff on the issues on 23 March. Crisis Group interviews, Central
Election Commission and OHR officials, Sarajevo, April 2011.
2 Central Election Commission decision 05-1-07-5-219/11, 24
March 2011, p. 2.

#»Order temporarily suspending certain decisions”, op. cit.
% Crisis Group interview, Federation Constitutional Court offi-
cial, April 2011.

*The High Representative’s office claims the suspension order
mainly aimed to ensure passage of the 2011 Federation budget.
On 26 January, the High Representative already issued a deci-
sion providing the Federation financing through 31 March 2011.
However, if the Federation parliament had not passed the budget
by that date, the acting (HDZ) Federation president could have
dissolved it and called new elections.

" The High Representative’s order claims the CEC decisions
“touch on issues which arise under the [Federation] Constitu-
tion and therefore may be subject to the jurisdiction of the [Fed-
eration] Constitutional Court and therefore go beyond the Elec-
tion Law” of the state. “Order temporarily suspending certain
decisions”, op. cit.

*The 24 March CEC ruling provided a two-working day pe-
riod during which it could be challenged at the Appellate Divi-
sion of the Court of Bosnia and Herzegovina, that is, until Tues-
day, 29 March. But on Sunday, 27 March, the High Representa-
tive issued an order temporarily suspending the Election Com-
mission ruling and “all proceedings concerning” it, in effect
suspending recourse to the Court of Bosnia and Herzegovina.
OHR denies that it has circumscribed domestic legal remedies.
Yet the suspension had the effect of leaving open only recourse
to an entity court that lacked constitutional authority to rule on
this issue, while foreclosing access to a state institution that had

that power, and whose actions could be further appealed to the
Court of Bosnia and Herzegovina.

1t asked the High Representative’s office to confirm that its
2001 and 2007 legal opinions on a similar issue were still valid.
The 2007 opinion was based on a specific situation in which
there were simply not enough Serb representatives in all ten
cantons to fill in the Serb caucus in the House of Peoples. The
2001 opinion pertained to the Federation constitution before it
was re-drafted and is thus moot. Crisis Group interviews, local
and international legal and constitutional experts, March, April
2011. The CEC repeatedly sought legal advice from the High
Representative’s office but was rebuffed with the explanation
that the legal department was divided. Crisis Group interviews,
OHR staff, 27 April 2011; CEC official, Sarajevo, 18 April 2011.
*Both Croat officials (former Federation President Borjana
Kristo and Federation Deputy Prime Minister Vjekoslav Bevanda)
withdrew their appeals to the Federation Constitutional Court
after the High Representative suspended the Central Election
Commission’s decision, leaving that suspension without its rai-
son d’étre. Had they not withdrawn them, Kristo’s appeal would
almost certainly have been turned away on grounds the Court
lacked jurisdiction; Bevanda, who as deputy prime minister is
one of only two officials authorised to request a non-binding
opinion from the Court, may have fared better, but would likely
have received a split opinion. Nevertheless, several former and
acting Federation Constitutional Court justices have told Crisis
Group they consider that the House of Peoples was formed pre-
maturely, in a “constitutionally defective” fashion. Crisis Group
interviews, Sarajevo, April 2011. “Konstuisanje organa vlasti
mora se vrsiti u skladu s Ustavom” [Governing bodies must be
formed in accordance with the Constitution], press release,
Federation of Bosnia and Herzegovina Constitutional Court, 23
January 2007.

3! Canton Ten styles itself “Herceg-Bosna Canton™; it is also
sometimes known as the Livno canton after its main town.
2If the HDZ gets both seats, it will have a total of twelve (with
its partners) and will be the only party with enough support to
nominate the Croat presidential candidate; if the HSP gets one
seat and remains allied with the SDP block, it would have six
seats, just enough to nominate. Invoking the vital national inter-
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An SDP ally won the key seat,* though the high stakes
may already have cost a life, if the murder of a party offi-
cial in Livno on 17 April turns out to have been politi-
cally motivated.** Six days earlier, a bomb had exploded
under the car of an HDZ House of Peoples delegate from
Zenica canton.”

To end the dispute, what is now needed is for:

0 the High Representative to lift his suspension without
delay, so the CEC decision can take effect;

o the full House of Peoples to meet to elect the Federa-
tion president and, with the House of Representatives,
name a government that complies with the Federation
constitution, while the president and government trans-
act only urgent business until they have been officially
inaugurated; and

O the state-level parliament to authorise the CEC to fine
and otherwise penalise individuals and parties for fla-
grant violation of deadlines, and the Federation parlia-
ment to create a Federation parliamentary commission
to work on reform of the entity and to broaden the Fed-
eration Constitutional Court’s powers to match those
of its RS counterpart, including jurisdiction over ap-
pointments and the authority to act on its own initiative.

If this is not done, and the Federation conflict remains un-
resolved, the entity authorities’ legitimacy will be con-
tested: the HDZ parties would likely harass them through
use (and abuse) of parliamentary manoeuvres and legal
challenges, and the four cantons led by HDZ prime minis-
ters could be expected to cooperate with one another but
not with it.*® Since most police functions are in cantonal
jurisdiction, the standoff could eventually turn violent. If
the SDP-led government were to take steps to cement its

advantage by shifting jobs from HDZ cadres to its own
party members, or by packing the Constitutional Court,
the resulting rise in tensions would be dangerous. If the
tactical alliance of the HDZ parties with the Serb parties
holds, no bloc would have enough votes to form a gov-
ernment at the state level. And the greatest risk for the
Federation would come from the RS, if Serbs walked out
of state institutions and took the Croats with them.

III. CRISIS IN REPUBLIKA SRPSKA

On 13 April 2011, as though timed to coincide with the
crisis in the Federation and to inflict the strongest possi-
ble blow on Bosnia’s state institutions, the RS National
Assembly called a referendum for mid-June on whether
voters “support laws imposed by the High Representative
in Bosnia, in particular the laws on Bosnia’s state court
and prosecution”.”’ It also adopted 28 conclusions attack-
ing the legitimacy of the High Representative and many
state institutions and declared that the High Representa-
tive had “violated the law” by suspending the Central
Election Commission’s ruling, thus making the Federa-

tion authorities “illegitimate”.**

The Assembly’s initiative is a Frankenstein’s Monster
stitched together from unrelated parts: narrow, technical
observations about state-level justice combined with a
powerful and dangerous mix of wartime grievance, war-
crime denial and desire for impunity.* All these judicial
and quasi-judicial issues are attached to a sophisticated
assault on the High Representative, his office and much
of the development of the Bosnian state and its institu-
tions.*’ The Serbs’ sense of being unfairly singled out for

est procedure, which allows representatives of the constituent
peoples to halt certain types of legislation, requires two thirds
(twelve) of the Croat delegates. See Crisis Group Report, Fed-
eration of Bosnia and Herzegovina: A Parallel Crisis, op. cit.
33 The seat went to Josip Peri¢ from the HSP, though it remains
to be seen how he will actually vote. Crisis Group interview,
senior Croat politician, Mostar, 27 April 2011.

*Police charged a Croat active-duty policeman (who later at-
tempted suicide) with the murder of Ante Mali¢, deputy head of
a small party that holds a swing vote in the Canton Ten assembly.
*The small device was allegedly placed by members of the
People’s Party (NS, Narodna stranka), one of the SDP’s coali-
tion partners, and may have been intended as intimidation;
there were no injuries. Mirza Daji¢, Darko Omeragi¢, “Istraga
potvrdila: Ispod automobila Ive Tadic¢a eksplodirala pasteta:
Uhapsena ¢etvorica osumnji¢enih” [ The investigation confirms:
plastic explosive exploded under the car of Ivo Tadi¢: Four
suspects arrested], Oslobodjenje, 15 April 2011 (online).

3% Crisis Group interview, senior Croat politician, Mostar, 27
April 2011.

37 Conclusions, 13 April 2011. The referendum was adopted by
a vote of 66 to 10. The decision was published in the RS Offi-
cial Gazette on 28 April, and the referendum must be held dur-
ing the week starting 45 days thereafter, the week of 13 June.
Deputies from non-Serb parties in the RS National Assembly
chose not to use their vital national interest veto, a mechanism
that allows them to delay legislation, but instead urged the High
Representative to act against the referendum. Dejan Sajinovié,
“Nije uloZen veto, slijedi referendum” [Veto was not used, the
referendum follows], Nezavisne novine, 21 April 2011 (online).
ready denounced the Federation government as illegitimate and
questioned whether “Republika Srpska can work together with
something that is a revolutionary committee, which is not a
constitutionally formed government and parliament”. “Rado-
constitutional foundations of BiH have been shaken], Nezavisne
novine, 18 March 2011 (online).

3 Conclusions 1-6, 19-24 and 26-28 deal with various justice
issues, the more important of which are described below.

* Conclusions 7-18 and 25 deal mostly with the High Repre-
sentative’s office and its role in creating new state-level compe-
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prosecution as war criminals, while their own wartime
suffering goes unacknowledged, is mobilised to create
political support for a different agenda: to insulate RS
from the reach of the state Court of Bosnia and Herze-
govina and the High Representative. Combining these
multiple and diverse issues into a single, vaguely phrased
referendum question is a reckless move that the Assembly
should retract.

RS President Milorad Dodik’s speech to the Assembly to
launch this initiative and the parliamentary debate that
followed revived themes of Serbian nationalism from the
1991-1992 descent into war. Charging that “in that war,
a holy war for Muslims, jihad against unbelievers, non-
Muslims in Bosnia, future Islamic terrorists were trained
to murder innocent people worldwide”, Dodik used divi-
sive, emotionally-charged language.*' He claimed that
Sarajevo was being Islamicised, and that the leader of
Bosnia’s Islamic community was pushing “the creation of
an Islamic state”. The creation of Bosnia itself was a “fraud
and a trick”, he said, the High Representative openly vio-
lated the Dayton Agreement, and the state’s highest insti-
tutions were “openly subservient” to their international
overlords.

By exaggerating and distorting grievances shared by many
Serbs, the RS leader pushed Bosnia further towards its
breaking point. RS officials blame the Federation for vio-
lating many rights of Serbs and Croats in its territory, while
ignoring similar or worse practices against Bosniaks and
Croats in RS. Sensitive to his entity’s popular opinion,
Dodik seems deaf to the effect his words and actions are
having among Bosniaks, who watch with “a growing anger”
and speak more and more readily of violent response.*

The RS justifies the referendum saying that the state
Court of Bosnia and Herzegovina is biased against Serbs.
It would like to repeal a provision that allows the state-
level prosecutor and court to take over entity investiga-
tions and cases. This is the only way the state prosecutor
can indict entity officials for corruption, since the state-
level criminal code only covers offences committed by
state-level officials. The provision has never been used to
take cases from the Federation but has been used 29 times
in RS. It survived a challenge in the state-level Constitu-
tional Court in 2008, so can thus only be changed by the
state-level Parliamentary Assembly, which is unlikely.

Removing this power from the Court of Bosnia and Her-
zegovina would in effect immunise senior RS officials
from prosecution, since no RS court has ever convicted
the politically powerful.*’

The Serbs also argue that the state-level judiciary has not
dealt adequately with war crimes committed against Serbs.**
Many of the most serious, especially those committed by
Croatian forces, the Army of Bosnia and Herzegovina and
affiliated mujahidin units in summer and fall 1995, remain
unprosecuted.” Chief Prosecutor Milorad Barasin owes
Serbs an explanation, and his office should make the cases
a high priority. Yet, withdrawing from the Court of Bos-
nia and Herzegovina would in effect end prosecution of
crimes against Serbs, because while the victims and wit-
nesses are in RS, the majority of suspects live in the Fed-
eration (or outside Bosnia). The RS also argues that the
state court violates the right to appeal a conviction to a
“higher tribunal”, since the court hears its own appeals.*®

The existence of the state court itself ought not to be in
dispute. Dayton grants the state responsibility for “inter-
national and inter-Entity criminal law enforcement”, and
human rights standards require judicial recourse against
decisions taken by state-level institutions. In theory, these
could be handled without recourse to a state-level court,
but Bosnians failed to do so in the post-Dayton years, and
it was reasonable for the High Representative to step in
when he initiated creation of the Court of Bosnia and

tencies and transferring entity powers to the state. In many re-
spects, they repeat and amplify conclusions passed by the RS
National Assembly in May 2009 and annulled, controversially,
by the High Representative in June 2009 (see below).
*I'Speech of President Milorad Dodik to the fourth extraordi-
nary session of the RS National Assembly, 13 April 2011.

2 Crisis Group interviews, international officials, Sarajevo,
April 2011.

# Before taking office as RS prime minister in February 2006,
with widespread international support, Dodik was indicted on
corruption charges by an RS prosecutor; he was later acquitted.
*Serbs have long complained the state-level Court of Bosnia
and Herzegovina violates their rights by applying the longer
sentences for war crimes mandated by the (post-war) state-level
Criminal Code, rather than the more lenient Yugoslav law in
effect during the war. While this practice has been upheld in the
state-level Constitutional Court, cases pending before the Euro-
pean Court of Human Rights may compel a change.

* These include the killing of many Serb prisoners of war by
the “El Mujahed” detachment of the Bosnian army in the fall of
1995; the International Criminal Tribunal for the Former Yugo-
slavia (ICTY, case IT-04-83) confirmed these crimes had been
committed but acquitted the army commander Rasim Deli¢ of
most charges related to them, apart from responsibility for fail-
ing to punish cruel treatment. Deli¢ died while appealing his
sentence. Other serious crimes in September and October 1995
were identified publicly as priorities by the state-level Prosecu-
tor’s Office as early as 2007 but have not been prosecuted.
*This point could be addressed relatively simply by separating
the court’s appeals division. The Court of Bosnia and Herze-
govina has three divisions: criminal (itself divided into three
sections: war crimes, organised and economic crimes, and other
crimes), administrative and appellate (also divided into three
sections).
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Herzegovina in 2000.*” However, the political legitimacy
of that court is less robust than its legal grounding. The
state-level Constitutional Court only upheld the law on it
by a controversial five to four vote in 2001, with the three
international judges joining two Bosniaks against four
Croat and Serb judges.* Likewise, the state-level Parlia-
mentary Assembly unanimously adopted the laws on the
Court and Prosecutor’s Office in 2002 only after the High
Representative had already enacted them; the Assembly
was in effect rubber-stamping them.

The RS National Assembly conclusions reassert a long-
standing claim that the Bosnian state may only exercise
powers expressly granted by Dayton, or “as are agreed
by the Entities”.* In May 2009, the National Assembly
issued similar conclusions, denouncing the allegedly
unlawful and unconstitutional transfer of competencies
from the entities to the state. RS leaders acknowledge that
some new state bodies work well and criticise the per-
formance, but not the existence or legitimacy, of others.*’
Yet, in their view, many Bosnian state institutions are
unconstitutional and should be abolished.”’ In effect, RS

7 A working group consisting of state and entity representatives
together with the High Representative’s office drafted a Law on
the Court of Bosnia and Herzegovina in 2000; since the parlia-
ment had not yet passed it, the High Representative imposed it
on 12 November 2000; the first judges were named, again by
the High Representative, on 8 May 2002. But alternatives could
have also been tried. For example, the state-level parliament
could have passed legislation providing that inter-entity crimi-
nal cases be conducted in an entity court under state law.

* The case, U-26-01, was decided in 2001; a later case, U-16-08,
rejected a narrow challenge to the court’s newly-granted power
to take over entity cases. Dodik acknowledged the decision was
valid but pointed out, “for the people, it’s not legitimate” be-
cause foreign and Bosniak judges outvoted Croats and Serbs.
Crisis Group interview, Banja Luka, 20 April 2011. Yet, the
ethnic breakdown of the state-level Constitutional Court is it-
self fixed by Dayton; rejecting majority court decisions on
grounds of ethnic outvoting would, therefore, be a rejection of
Dayton.

¥ The state-level constitution, Article IT1.5(a); see RS National
Assembly Conclusions 7 and 8. The cited article also provides
that Bosnia shall “assume responsibility for such other matters
... as are necessary to preserve [its] sovereignty, territorial in-
tegrity, political independence, and international personality”.
**The RS government’s March 2009 “Information” document
listed 68 competencies allegedly transferred from entity to state
level. The government admits many of the transfers were done
lawfully but complains about the poor performance of the new
institutions; in some important areas, such as public procure-
ment — a key source of corruption — and the energy sector, the
government plainly wants to end the state’s supervisory role.
>!'International officials have noticed a worrying gradual de-
cline in RS police cooperation with Federation and state agen-
cies during the past few months. Crisis Group interview, inter-
national official, 21 April 2011.

seeks to return Bosnia to something like its original Day-
ton design, a less functional union in which most govern-
ing tasks would be handled by the entities, with the state
playing a coordinating role and exercising few powers.

After a tense standoff, the High Representative annulled
the earlier set of conclusions on 20 June 2009, arguing they
“formally disregard or challenge” the state-level constitu-
tion.”> While RS complied with that decision, Dodik (then
prime minister) announced it would not do so again, and
RS has ignored High Representative decisions since.*
The 2011 conclusions seek to repeat the 2009 manoeuvre,
drawing the High Representative into conflict, but with
more far-reaching consequences. The conclusions set pol-
icy lines for implementation of RS legislation and other-
wise guide the entity government; they have no legal
effect on state-level officials.’* Likewise, and at least for-
mally, the referendum would be merely advisory.”

Even though the RS National Assembly is not precluded
from calling an advisory referendum on the state Court,
Prosecutor and High Representative, real reform of the
state-level judiciary can only be accomplished through
state-level institutions.” Politically the referendum is a
provocation, a show of strength to bait the international
community and test its resolve to defend Bosnia’s integ-
rity.”’ The vagueness of the question RS voters are meant

32”Decision repealing the Conclusions of the Republika Srpska
National Assembly No. 01-787/09 and No. 01-788/09 adopted
on 14 May 20097, 20 June 20009.

33 See Crisis Group Briefing, Bosnia s Dual Crisis, op. cit., p. 3.
Dodik recently confirmed RS would not publish any further de-
cisions of the High Representative in its Official Gazette. Crisis
Group interview, Banja Luka, 5 April 2011.

**Rule 187 of the RS National Assembly Rules of Procedure.
The Assembly can also have “conclusions that establish opin-
ions and views about important issues published in the Official
Gazette” of RS.

>> OHR argues the referendum is legally binding, citing article
36 of the RS Law on Referendums, by which “the competent
authority shall pass the relevant acts ... within six months”; yet
this article concerns referendums on proposed legislation
within the powers of the RS National Assembly, undertaken
under article 77 of the RS Constitution, under which the As-
sembly may “take a decision on a question within its jurisdic-
tion after a prior expression of the citizens in a referendum”.
The question posed in this referendum cannot give rise to the
enactment of valid legislation by the RS National Assembly,
and is therefore advisory in character.

>®If such a referendum shows that its citizens oppose the Court
of Bosnia and Herzegovina, RS officials could use constitu-
tional avenues to seek to reform or diminish it; mere opposition
would not be equivalent to defiance of the Court’s authority or
that of the Bosnian state.

>7 Crisis Group interview, Dragan Cavi¢, leader of the opposi-
tion Demokratska stranka (Democrtaic party), Banja Luka, 21
April 2011.
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to answer points to its political intent. Having based his
2006 and 2010 electoral campaigns on the promise of a
referendum for RS independence, Dodik consider this to
be a good opportunity to deliver on at least a part of his
promise. Some fear, however, that he might not stop at that
but continue pushing for greater RS autonomy or even
full independence.™

Atleast one “prominent member” of the Policy Implemen-
tation Council (PIC), the international supervisory group
for Dayton, reportedly described the referendum as a “di-
rect attack on the foundations of the Dayton peace agree-
ment, the Constitution and institutions” and stated that the
decision “must be annulled”, either by the RS voluntarily
or by use of the Bonn powers.*’ The High Representative
has promised to intervene quickly to annul the referen-
dum law.” The European Union (EU) High Representa-
tive for Foreign and Security Policy, Lady Ashton,” the
PIC Steering Board® and the Board of Principals® have
all expressed grave concern. They have underlined that
the RS constitution allows the entity’s National Assembly
to organise referendums only on issues within entity juris-
diction, while the Court of Bosnia and Herzegovina and
the Prosecutor’s Office are clearly state competencies.

The High Representative, the PIC, the EU and other inter-
national actors should not be drawn into the fray, at least
until the referendum has actually occurred. Annulling the
decision to hold a referendum now could be expected to
do little more than increase turnout and tear Bosnia’s con-
stitutional fabric more, as the RS would likely proceed

> Crisis Group interview, international official, 21 April 2011.
% Sead Numanovi¢, “RS u vezi s referendumom: Ponistite od-
luku ili ¢e je Incko ponistiti!” [RS in relation to the referendum:
Annul the decision or Inzko will annul it!], Dnevni Avaz, 22
April 2011 (online). The “Bonn powers” are the High Repre-
sentative’s extraordinary governing powers and have been used
to appoint and dismiss officials, impose legislation and amend
the entities’ constitutions.

89>EU envoy in Bosnia addresses controversial vote”, Balkan
Insight, 29 April 2011 (online); see also, “HR on Points Raised
During RSNA Special Session”, OHR press release, 13 April
2011. On 5 May, the High Representative told reporters, “If
they do not retract the referendum decision, we will do it in-
stead”. “RS ima sedam dana da ponisti odluku” [RS has seven
days to annul the decision], www.b92.net, 5 May 2011.
1»The Decision adopted yesterday by the Republika Srpska
National Assembly has been a step in the wrong direction. Such
unilateral steps are not bringing solutions for the country to
move forward. Only mutually agreed reforms provide for much
wanted and needed progress”. Statement by the High Represen-
tative, Catherine Ashton, on the situation in Bosnia and Herze-
govina, Brussels, 14 April, online.

52 Statement of the PIC Steering Board on the Actions Taken on
13 April by the RS National Assembly, 15 April 2010.

% Declaration of Members of the Board of Principals, 18 April
2011.

with the exercise. Serb leaders reportedly threaten to with-
draw from all state institutions if the High Representative
annuls the referendum or sanctions the RS leadership.*
RS needs the cooperation of the Central Election Com-
mission to compile voter lists, and a High Representative
order could block that, probably delaying the referendum,
but it would likely prod RS into setting up its own elec-
toral body, further dividing the state.®

The RS leadership should be urged to call off the referen-
dum, but if it proceeds, it should be left with the respon-
sibility of deciding how to react to its electorate’s vote.
RS authorities appear to believe that the referendum re-
sults will give them a strong but flexible political man-
date to start a serious discussion on reform of the Court,
the state administration and finally the future of OHR.
There are signs the international community is receptive
to a discussion on court reform, and it is imperative all
local actors participate with a willingness to compromise.
Concerns about the appellate process, retroactivity and
the slow pace of war crime cases all have merit and can
be addressed without weakening the state. But tensions
raised by the referendum are likely to make Bosniaks even
less interested in complying with Serb demands for change.
And RS leaders are likely to insist on ending state juris-
diction over entity criminal justice, a more controversial
matter. Talks may thus be stillborn or end in failure.

In that event, RS leaders threaten to withdraw Serbs from
state judicial institutions. This would have the effect of
making the Court of Bosnia and Herzegovina, the Prose-
cutor’s Office and state law enforcement agency bodies
that execute their orders illegitimate in Serb eyes. The RS
National Assembly might then step over the brink, by
passing an unconstitutional (and anti-Dayton) law depriv-
ing that state court of jurisdiction on RS territory. This
would be tantamount to a declaration of independence and
a clear violation of the Dayton compact. If implemented, it
would destroy the Dayton system and call into question the
existence of Bosnia. Should that stage be reached, the inter-
national community should intervene, ideally through the
UN Security Council, to prevent civil conflict.

% Dejan Sajinovi¢, “Srbi ée napustiti institucije BiH” [Serbs
will abandon BiH institutions], Nezavisne novine, 3 May 2011
(online).

% Likewise, RS plans to hold its own census in October 2011,
since a state-wide census remains blocked in the Bosnian par-
liament.

%The High Representative noted that “if there are questions
about the State-level judiciary then they should be debated in
the State-level parliament. These institutions are there to be used.
Serbs have voted for the law at State-level, they can initiate im-
provements, again at State-level. This could be welcome”. High
Representative Valentin Inzko, “Referendum a dangerous po-
litical adventure”, Blic, 5 May 2011 (taken from OHR website).



Bosnia: State Institutions under Attack
Crisis Group Europe Briefing N°62, 6 May 2011

Page 10

IV. CREATING AN INTERNATIONAL
STRATEGY

The Bosnia crisis risks deepening in the coming months
as all sides are moving back to positions they last took
during the war, and the legitimacy of all state-level institu-
tions — including police — is under strain. In these circum-
stances, local unrest at any one of several approaching
flashpoints could spark violence. All involved should rec-
ognise the need for maximum restraint.

War commemorations in coming months are among the
flashpoints. On 3 May, Serbs from RS and Serbia paid
tribute to several Yugoslav National Army soldiers and at
least one civilian killed in 1992 skirmishes with Bosnian
territorial defence units in Sarajevo and Tuzla during the
attempted withdrawals of Yugoslav army convoys. A simi-
lar ceremony will be held on 15 May. On 11 July, Bosni-
aks will mark the sixteenth anniversary of the massacre
by RS forces of Bosniak civilians and soldiers withdraw-
ing from the Srebrenica enclave. Bosniaks consider the
Orthodox church illegally built near the main memorial
centre in Potocari subsequent to the peaceful 2010 com-
memoration a provocation and may try to pull it down.®”’
That could ignite a violent Serb reaction.

But the international community’s responses are also con-
tributing to this crisis. The EU and U.S. have been losing
their ability to positively influence change in Bosnia since
2006. OHR in particular has become enmeshed in domes-
tic politics, taking responsibility for aspects of basic gov-
ernance, such as passage of a Federation budget, that local
decision-makers should not be allowed to abdicate.

One option for the PIC and High Representative might be
to use executive authority to remove political leaders whose
actions undermine the Dayton Agreement and threaten
the country’s territorial integrity, first and foremost RS
President Dodik, RS National Assembly President Igor
Radoji¢i¢, HDZ leader Dragan Covié and HDZ 1990 leader
Bozo Ljubi¢.®® But the High Representative lacks the
capacity to enforce such removals or any other decisions
on RS territory. This option cannot work unless the PIC is
willing to return significant military resources to Bosnia,

which is politically and technically unlikely.® Most Croats
and Serbs would see that as evidence the PIC had sided
with the Bosniak community and the parties it supports,
notably the SDP.

Nor with the Dayton consensus fraying and credible con-
cerns arising for Bosnia’s integrity and peace is this the
time to micro-manage the growing crisis through techni-
cal measures. A high-level conference — beyond the ex-
ecutive Steering Board of the PIC — is required to set inter-
national policy on a firm foundation. The international
community must set its goals in Bosnia, calibrate them to
a realistic appraisal of its diminished powers and, above
all, extricate itself from its counter-productive entrapment
in local politics. The conference needs to occur before the
planned mid-June RS referendum and should take a num-
ber of decisions and actions:

a All international stakeholders should reaffirm their
commitment to the Dayton Peace Agreement, the con-
stitutions of Bosnia and its two entities and the coun-
try’s territorial integrity and declare that an entity that
attempts to secede from the state will receive no dip-
lomatic recognition or assistance.

a The PIC should commit to removing the High Repre-
sentative from local politics and scaling down the
activities of his office; to give concrete form to this
commitment and contribute thereby to rebuilding the
High Representative’s credibility as a neutral arbitra-
tor and peace guarantor, it should relocate him and his
office outside Bosnia, perhaps in Vienna or Geneva.”

a The PIC should also decide that the High Representa-
tive’s “Bonn powers”, which have allowed him to act
in an unlimited executive and legislative capacity, will
henceforth only be used in an emergency directly
threatening the peace.”’

%7 Crisis Group interviews, international officials, Sarajevo, April
2011.

®In its 13 April statement, the PIC already threatened this ac-
tion, saying “we would like to remind that the High Represen-
tative’s authorities, including recourse to executive powers,
have a firm basis in the Dayton Agreement and relevant Secu-
rity Council Resolutions. ... We strongly condemn any attempt
to undermine those [state] institutions or to question their le-
gitimacy. We will not allow such attempts to succeed”.

% The European Union has about 1,500 troops (EUFOR) in
Bosnia, and participating countries are discussing a further re-
duction that would significantly reduce readiness, especially in
western RS and the Biha¢ area. Crisis Group interview, senior
international military official, Sarajevo, 3 May 2011. Given the
sharp increase in tensions and the risk of localised unrest, EU-
FOR should ensure it can respond to more than one hotspot at a
time by deploying additional troops with transport.

"The PIC, on 29-30 March, restated the High Representative’s
office cannot close until Bosnia meets the outstanding “5+2 ob-
jectives and conditions”, especially resolution of the apportion-
ment of state and defence property agreed between state and
entity governments. PIC Steering Board Communique, 29-30
March 2011. While resolution of the property issue is impor-
tant, it does not require the High Representative’s presence and
could be handed over to the EU delegation as part of its EU re-
form agenda.

" Crisis Group has recommended this several times, most re-
cently in its report, Bosnia: Europe’s Time to Act, op. cit.
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0 The EU should appoint a reinforced, single representa-
tive to take the lead in supporting Bosnia on EU mat-
ters;’” give the new representative the authority to im-
pose restrictive measures, such as visa bans and asset
freezes, against individuals who undermine the sover-
eignty, territorial integrity, constitutional order or se-
curity of the country; significantly increase its Bosnia
delegation’s staffing and funding under the Instrument
for Pre-accession Assistance (IPA); and finalise trans-
fer of the EU Special Representative’s staff from the
High Representative’s office to the EU delegation.

The EU’s 13 May meeting of the Foreign Affairs Council,
and ultimately the international conference, should also
call on all Bosnian leaders to show their commitment to
Dayton, the constitutional order, and peaceful conflict
resolution by taking the following steps without delay:

0 The RS National Assembly should retract its decision
to hold a referendum. If the referendum nevertheless
goes ahead, President Dodik should publicly rule out
any unilateral acts challenging the state-level Court of
Bosnia and Herzegovina, such as withdrawing Serb
representatives or rejecting its jurisdiction, which would
be tantamount to an entity declaration of independence
and likely to plunge Bosnia into civil conflict.

0 SDP leader Lagumdzija should allow the Federation
parliament to elect the entity president and then name a
government that complies with the entity’s constitution.

0 HDZ leaders should instruct their delegates to partici-
pate in the Federation government formation session
and cooperate with government institutions. The Croat
National Assembly should be limited to a coordinating
role.

The UN Security Council, which is scheduled to discuss
Bosnia on 9 May, should call for the same actions.

In the event that one or another of the Bosnian sides re-
mains intransigent and refuses the recommended measures,
the international community should in the first instance
refrain from attempting to impose specific penalties on it
but instead make clear that it will have to live with the re-
actions of the other two domestic parties. However, the
steps outlined above for the international and Bosnian
stakeholders, taken as a whole, would address the imme-
diate crisis by giving each of the Bosnian sides something

that it could consider enough of a victory to justify pull-
ing back from the brink.

V. CONCLUSION: MOVING TOWARD
RENEWAL OF DAYTON

2Even amidst the current crisis, implementation of reforms to
prepare a credible membership application to the EU is not un-
realistic. This would include bringing the state-level constitu-
tion into compliance with the European Convention on Human
Rights and adopting a State Aid Law and a state-level census
law. “Foreign Affairs Council Conclusions on Bosnia and Her-
zegovina”, European Union, 21 March 2011, point 3.

This would be essential progress but insufficient in itself.
Bosnia’s leaders must also look beyond the immediate
situation and seek fundamental agreement on how Bos-
niak, Croat and Serb interests can best be served in a united
country in which tensions between fair representation,
decentralisation and establishment of a functional state
are no longer at the forefront.

The Dayton architecture that ended the war and gave
Bosnia fifteen years of peaceful development is failing
under the strain of domestic attacks and international er-
rors. Each of Bosnia’s communities, and the High Repre-
sentative, believe they are defending “Dayton” against
attack, but they come into conflict because each has its
own definition of the compact and its implications. Arriv-
ing at a consensus on Dayton is the responsibility of the
Bosnians — they are the ones who will have to honour it —
but their friends can and should help create a context for a
renewal of the compact on foundations that will eventu-
ally take the country into the European Union.

Sarajevo/Istanbul/Brussels, 6 May 2011
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