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ALTERNATIVE REPORT TO THE SIXTH REPORT OF THE PERUVIAN STATE TO

THE CEDAW COMMITTEE

OBLIGATION TO DEVELOP A POLICY DIRECTED AT ELIMINAT ING
DISCRIMINATION AGAINST WOMEN (ARTICLE 2 CEDAW)

Legalization of abortion

PROBLEM: The Peruvian State has not taken any measures to legalize akiort, not even
to extend the number of hypotheses for legal abortion in the countryncluding abortion in
rape cases.

1.

The current criminal norms in Peru penalizes abortion whatevairthenstances, except
therapeutic abortion. According to article 119 of the Criminal Code, abgtiacticed by a
doctor with the consent of the pregnant women or legal representhsiie has one, is not
sanctioned, when this is the only means available to save the mdifeeor to avoid
serious or permanent health damage.

The Committee on the Elimination of Discrimination against Womes dalled the
attention of the Peruvian government on the penalization of abortios,érdamination of
periodic reports in 1995and 1998 Likewise, the Human Rights Committee, in its
examination of Peru’s fourth periodic report, stated its concernsdiergaabortion being
subject to criminal sanctions even when the pregnancy is the resulhpe, and
recommended the amendment of this law to establish exceptions and sanction for dbortion.

However, the sixth report from the Peruvian government remaiest silith respect to
abortion as a public policy linked to women and its relation to non diisation in access

to services. So, due to the inaction of the State, via the Mimgktdealth, the Ministry of
Justice and the Congress, nothing has been done regarding this matter, not only with respec
to the legalization of abortion, but also, with respect to the impitatien of therapeutic
abortion, which is currently the only lawful type of abortion.

This goes against the 24eneral Resolution (1999) of the Committee on the Elimination
of Discrimination against Women, that established in paragraph 11:
It is discriminatory for a State party to refuse to providgally for the
performance of certain reproductive health services for womeringtance, if
health service providers refuse to perform such services basshscientious
objection, measures should be introduced to ensure that women aredrigferre
alternative health providers.

1

COMMITTEE FOR ELIMINATION OF DISCRIMINATION AGAINST WOMEN,

Concluding Comments: Peru, May 31st, 1995, A/50¢&8a. 446 y 447.

2

COMMITTEE FOR ELIMINATION OF DISCRIMINATION AGAINST WOMEN,

Concluding Comments: Peru, July 8th, 1998, A/53%88/1, para.. 292

3

HUMAN RIGHTS COMMITTEE, Concluding Comments: PeruCCPR/CO/70/PER,

November 15th, 2000, para. 20.
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Implementation of therapeutic abortion as type of of lawful abortion in Peru

PROBLEM: The Peruvian State has not implemented the right to therapgic abortion as
the only lawful kind for abortion, this right not being available in practice due to
prejudices and restrictive interpretations on the part of public offcials.

5. Although therapeutic abortion is lawful in Peru, the legislaive framework necessary
to implement the right is insufficient, so in practicethis rights is not enforced due to
prejudices and restrictive interpretations on the part ofpublic officials in charge of
applying the norm.

State Responsibility: Health Ministry

6. In this sensdhe State via the Ministry of Health, has not fulfilled its obligation to
make therapeutic abortion a lawful form of abortion. Although the former Minister of
Health, Mrs. Pilar Mazzetti (February 2004 — July 2006) was witlintake action, finally
protocols, applicable to all public hospitals in the country for leg&riuption of
pregnancy couldn’t be approved. This is due to the pressure exercised by some comservativ
parliamentary grouswho sent a letter to the Minister rejecting the concept oidise and
permanent harm” applied to any medial situation, denying the fadtehéth comprises two
dimensions: physical and mental.

7. Some religious groups did not waste time and defamed Minister efiaznd the
organizations working on the issue which were summoned to elaborapectioeol for
legal abortior, through mass media. With this women are denied access to serviaga of le
abortion established by law, especially by those poorer and margiwatedttend the
public hospitals.

8. This way,the State is obliged to issue the regulating frame, at nationbdvel about the
attention to legal abortion. This frame must be part of the General Plan of National
Strategy of Sexual Health and Reproductive Health (WD), or of the norms which
substitute them, and must adjust to the recommendations made by thé Méailth
Organization through their Technical and Policy Guide for HealthteBys Abortion
without risk.

State Responsibility: Justice Ministry

9. The State, through the Justice Ministry, has neither fulfiled with the implementation
of therapeutic abortion by not implementing the norms and natnal policies the
Ruling 1153/2003 of the UN Human Rights Committee about the case KlLlv. Peru,
November 22nd, 2005This case is about a young adolescent who got pregnant in 2001.
The public hospital Arzobispo Loayza denied her possibility of havingeaapeutic
abortion because she was carrying an brainless fetus.

10. This pregnancy was complicated, due to the youth and weak health condition of this girl.

4 Among them Elvira de la Puente, Judith de la Mattés Santa Maria Calderén, Carmen Hoyos

Vargas, Luis Gasco Bravo and Victor Manuel Noriégiedo.

> Among them representatives from the hospitals: i@aAlcides Carrién, Dos de Mayo,

Arzobispo Loayza and the Instituto Especializadotévtao Perinatal. On behalf of civil society,
participated: Sociedad Peruana de Ginecologia ye®lisa, PROMSEX and the Observatorio por el
Derecho a la Salud.
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She was running risks for her physical and mental health, for haviogrry a baby that
was not viable. She recognized this fact in a letter:

| fell in total depression, | cryed everyday. | was destroyed Heéygically, |
had no mental health. My world was reduced waiting for the birth of a baby girl
that would not survivé.

11. In the ruling, The Human Rights Committee found that this negationitttedta violation
to her rights, not been out forward to cruel, inhuman and degrading tréane not
receiving arbitrary interferences in her private life, angpacial attention for her being
under age; and not counting with the proper resort; all contained inténedtional Pact for
Civilian and Political Rights. Likewise, Peru was ordered not only to gilzé En effective
resort, which included an indemnification, but also, in the term of nideyg after the
ruling, the establishment of measures which would allow the fulfillment of the ruling

12. However, the State did not manifest in those ninety days. On theagordfterwards the
Justice Ministry, in relation with the ruling, presented a techniggort issued by the
Executive Commission of Human Rights from the Justice Ministgsiged by Mr. Jose
Burneo Labrin, stating that:

-The Peruvian State has no intention of fulfilling the Ruling fromHiuenan Rights
Committee, up to date they have not executed any of their provisions.

-The Peruvian State questions Committee’s decision, by reaffirming the sgumeeat

of the Arzobispo Loayza Hospital: that this was not a case of therapeutic abortion, but
eugenic. With this, the State discusses the Ruling and denies violating the right by not
suffering cruel, inhuman and degrading treatment.

-Also, affirms that women like K.L1 should turn to the Judicial Powad present a
habeas corpus, so they decide if the abortion proceeds or not, being treduwpaa
the “proper resort” that K.L1 did not have. As it was proven befor€tmmitteethe
habeas corpus in Peru is not a proper action for these casdistakes too long and
does not give a proper and timely solution to the situation. With this, &enies to
implement the “proper resort” ordered by the Ruling.

13. With the negative acceptance of its responsibility, the Statis legitimating human
rights violations suffered by K.L1. Even worse, this way the Statadicates their will
of leaving thousands of women unprotected, that in these conidihs, are not well
informed or are denied the right to have a legal abortion. Women arebliged to turn
to insecure abortions, that can eventually seriously damage theealth or life, or to
continue the pregnancy until the birth, with all the phystal and psychological impact
it implies.

14. Likewise, the Justice Ministry filed the Memo 787/03/2MBSP/MINSA, from the Health
Ministry. This memo contained a technical report where the Minsirggnized that the
pregnancy due to brainless fetus not only constitutes a risk fandtieer's physical health,
but causes moral and psychological damage. Also, it affirmstibaherapeutic abortion
would have avoided the serious psychological damage that K.L1 suffehedhad to
atended physiatric treatment after the birth due to the serioussitapshe suffered. This
memo was finally directed to the UN Human Rights Comité. Wiih attitude the Justice

6 K.Ll.’s letter presented before the Ethic Tribufal Women’s Economic, Social and Cultural

Rights. Lima, 2nd of June 2005.
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Ministry shows its will of hindering the implementation of the HanRights Committee’s
ruling about the case K.L1 vs. Peru and contributes to leave thousandsman
unprotected that, having the right to a theurapeutic abortion, are owedlto have it due
to the restricted interpretation of public officials.

State Responsibility: Congress of the Republic

15.

16.

17.

The Peruvian State, through Congress, has not fulfilled with heir obligation of
implementing the decision of the Human Rights Committee, oany other regulation
which implements the rendering of theurapeutic abortion in health pblic services.

On the contrary, some congressmen sent a letter to the Healtbtriylito oppose the
elaboration of protocols for assistance of legal abortion, applied to angahsitliation. At

the same time, there was an important group of members of corfignessonservative
catholic groups like Opus Dei and Sodalicio, who still have imporiaftience on
Congress when issues linked to sexual and reproductive health of women and leigal abort
are debated. Their action also goes against paragraph 11 of theGederal
Recommendation pointed out before, regarding the impossibility of offecimgprehensive
health services for women due to conscience motives.

These catholic conservative groups still maintain their powénarcurrent Congress, and
their action consolidates a legislative pattern for leaving @ormprotected, given that
they do not regulate and either do not let others regulate on theucagautiion in Peru,
but also block any debate on this issue and others linked to sexualaighteproductive
rights of women.
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OBLIGATION TO GUARANTEE WOMEN THE EXERCISE AND ENJOYMENT OF
HUMAN RIGHTS AND FUNDAMENTAL FREEDOM IN EQUAL CONDITIONS
WITH MEN (ARTICLE 3 CEDAW)

Sexual violence post armed conflict

Yes, they did us sex, did us abuse, and gave us pills,

so we would not say gave us pills, sour made us drink
when we wouldn't also, with kicks, they kicked us to do...
(M.Q., Ccorisotocc)

...l would say Miss that to me also psychologically, and all
of my study, all (the rape) made my disgrace, and | had all
so he go to jail that’s it Miss, because | was underage, although
| said before with my own will wasn't, he got me badly,
when | was screaming he held my mouth, covered it,
then nothing’s going to happen, just a little while he said, |
couldn’t speak he covered my mouth.
(M.C., Mantd)

1. Sexual violence was a regrettable behaviour frequent during theideinternal armed
conflict (19802000), affecting mostly poor and marginated women in the country.
According to the Final Report of the Truth and Reconciliation Comamsg§lRC),
published in 2003, the main victims of sexual violation were mostly lQuaespeaking
women (75% of the cases), rural origin (83%), peasants (33%) or housewives (30%).

This high proportion shows the States incapacity to guarantee tlasexand enjoyment
of womens rights in equal conditions with men. If in a conlict contextights of men and
women were damaged in many ways, women were attacked systdlydih some cases
and generally in others. The investigation developed by the TRCsatlmwonclude that
sexual violence occurred but not exclusively in the following contextsid$ on behalf of
the military and police, in communities; state facilitiesligary bases, police facilities,
penitentiary institutions); as a power practice used by perpetréexual violence was
used in determined cases as a torture method to obtain informatioelfaxcssing

confesions.

2. In spite of the seriousness of facts, the State does notntien, in its sixth report, any
concrete measure neither public policy focused on women Yvims of sexual violence
during the internal armed conflict. The 19" General Recommendation (1992) of the
Committee for the Elimination of Discrimination against WomeR[DBW) established in
point 1 thatviolence against women is a form of discriminationthat seriously hinders the
fulfillment of rights and freedom equally with men.

3. The CEDAW Committee has already stated, in its Report on Rek995, its concern for
the situation of women victims of sexual violence in the “emergeenes” and during
detention®

State’s Responsibility

! Testimonies from Huancavelica northern cone by DEM

8 COMMITTEE FOR ELIMINATION OF DISCRIMINATION AGAINST WOMEN Final
Observations: PertMay 31st, 1995, A/50/38, parr. 413 y 438.
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PROBLEM: The State does not guarantee neither promotes justice for viechs of sexual
violence during the internal armed conflict.

4. The Public Ministry does not fulfill reporting the cases pesented Despite that the TRC
presented before the Public Ministry documented cases of sexualcaalaring the armed
conflict, like the cases in pesant communities of Manta and Milearape of Georgina
Gamboa, Magdalena Monteza however, after three years of proseougstgigatiorthere
are no charges against those responsible in these cases.

5. There are investigations concerning sexual violations against mvommilitary bases in
Apurimac department and in Chanchamayo zone; however these investigaere not
successful because of the refusal of the Defense Ministry ofdprgvto prosecuting
authority the list of military appointed in these bases when wolaibccured, so impunity
was guaranteed for the violators.

6. Congress does not approve the reform of the Criminal Code, adaptj it to the Rome
Statute that creates the International Criminal Court, ratified by Peru in November
2001.A Special Commission exists in the Congress to Review the Criminal Code, gee char
of modifying the Code and including a lll Book, refered to Crimesnatdnternacional
Law of Human Rights and International Humanitarian Law. This ie@sssry because the
current ongoing norm is completely inadequate and lacks of gender gistspEurrently,
the Criminal Code from 1998 states as crimes against humaniiyrtieel disappearing and
torture, so it does not apply to facts occurred in previous yearsiitthe judicial power
has been applying prescription terms to torture facts, adducingfiagecification of the
crime in the Criminal Code, circumstance that obliges to opeiménat action for injury
crime and to apply prescription regulation in name of the legality principle.

7. The debate of including the Il Book, has taken three years until thene is a proposal
ready to receive the approving decision from the respective Cszsiami then to be
discussed in session in Congress. However, the decision is delayegoseptinere is no
will to initiate the discussion. The Commission’s composition influenoecause some
congressmen belong to political parties linked to human rights violations duringribid. pe
The APRA, whose leader, Alan Garcia, was president of Peru duringl®2985who in the
investigations is attributed of being responsible for the casestdn (120 victims of extra
judicial executions and forced disappearing), Accomarca (69 extragludiecutions) ,
Cayara (36 forced dissapearings), like the creation of a para militampando responsible
for dozens of extra judicial executions and forces dissapearings.

- UPP, whose leader, Ollanta Humala, has been denounced for violationsaon hum
rights during his command in a military base in Madre Mia in 1992, and

- Unidad Nacional, whose leader is Lourdes Flores from the Partido Popula
Cristiano group that egoverned the period from 1980 to 1985 where the highest
peaks of forced dissapearings occurred, have stated in favor arhtresty for the
military.

8. The judges and prosecutoers do not apply international law in their verdist All be for
ignorance or fear of retaliation, the judges and prosecutors belowgfitgttinstances do
not apply to treaties of human rights ratified or supported by Peruthahdorm part of
national law in accordance to article 55 of our Constitution. The application of interhationa
law of human rights is very important to obtain justice for worigms of sexual violence
in this period, in these treaties and international jurisprudence mpaggress has been
done in the treatment of sexual violence in armed conflicts.

Many judges and public prosecutors in provinces do not dare to apply thesewith fear of
receiving admonitions or reprimands that will affect their judicial carezven worse, threats.
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Unfortunately this is possible, due to the interference leveliegigt the judicial activity, on
behalf of other entities of the Executive Power. Let us remeriizr when the Special
Prosecutor for Human Rights in Ayacucho, Cristina Olazabal, whentirgpabout violations
to human rights occurred in Accomarca community, included the Presiidreg Republic as
responsible, Alan Garcia, the Executive Commission of the Judicial Power througtectv®
01-2005P-SPN, on April the 13 stated to derive to Lima all cases of human rights violations
with three or more victims. This meant that the cases vweeleetsent to Lima, making the
provincial public prosecutor interested in investigating theseesriagainst humanity very
difficult, who had to move to Lima to attend the proceedings and abandorirotbstigations,
on the contrary support should be requested from Lima Public Prosettigtorgithout any
knowledge of the investigation had to take part in a judicial process unknown to them.

9. The criminal action is not sensitive to rural womens expeences that suffered sexual
violence in the armed conflict. The Criminal action of sexual violence in armed conflict
suffered many problems that discourage women to press charges, among them:

- Courts and public prosecutors offices in rural zones are vgrfar away, where most
victims are. For example, in Huancavelica, victims are obligecteltto the capital of
the department, or to Huancayo, capital of Junin department, everthapehave
proceedings. This constitutes a very long trip (three hours from Huelita and six
from Huancayo) it demands a whole day to complete the proceedingsliSduarages
many women, who are heads of their households or mothers of small wlatdtecan
not leave their households alone. Also, in the case it implies inanethhree or more
victims, thay must travel to Lima, which is much longer and very tiring.

- Application of inadequate medical testsin the investigations carried out in Manta,
Huancavelica, the Public Minstry stipulated legal medical extonswomen who
suffered sexual violence during the peak of the violence, between 1989%AdThis
is clearly inadequate due to the time passed after the sexual violation.

- Application of inadequate psychological expertise.Equally, the psychological
expertise is not oriented to determine what kind of marks sexalaheie left, but which
is the current psychological affection of the victim, without mgka conection with
traumatic past of sexual violence in the armed conflict.

10. The Peruvian State decided to guarantee the defense of all kt@ymand police
denounced, but has not initiated the same actions for the victims,jadigpeictims of
sexual violence. By the Supreme Decree-R6A6PCM issued on September"222006,
judicial defense is granted to all military and police who felsarges of human rights
violations during the internal armed conflict, we must point out ti&judicial defense all
citizen faces in a judicial action is guaranteed by the Statthis decree is authorizing the
Defense Ministry to hire private defense. According to this @edle norm only adds a
benefit public officials and public servants already had, but the d\fhoeces neither the
National Police had, and seeks the right to due process for thogedhirat supposedly
do not count with judicial defense. This way the State is applyirdjseriminatory
treatment, they guarantee the right to judicial defense for patpet, while they do not
apply the same emphasis in the guarantee of this same ridfg wctims, specialy those
who suffered sexual violence. According to the People Ombudsman, frditBevictims
included in 47 cases proposed by the TRC, only 364 had legal represehfBtisrmeans
that close to 76% of the victims had none legal counseling to rfilacion and obtain
justice in their cases.

11. This way the protection of the perpetrators rights worked ag#iesvictims rights, the
State only perpetuates the idea that the excercise and fuffilmhéhese rights belong to a

o PEOPLE’'S OMBUDSMAN. Two years after the Final Repaf the Truth and Reconciliation
Commission. Defense Report N° 97. Lima: People’d@isman, 2005, p. 307
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few. Although the possibility of excluding this protection was discussethose who did
commit sexual violence crimes in the Peruvian internal armedicomintii now no norm
has been issued whatsoever. This means that, to this moment, whoegporied for
sexual violation or other sexual violation crimes counts with judici@nde granted by the
State, who is in charge of paying for the fees required by the defense.

12. In conclusion, the Peruvian State has not shown any political willdcagtee the right to
justice of women victims of sexual violence. They have not adapéadGriminal Code to
penalize these facts properly; hiding information to prosecutingesffio charge of
investigations; not pressing charges in cases of sexual violatibeady filed and
documented after three years; not applying norms of international humgms law
through judges and public prosecutors; not guaranteeing neither offerirggtimmotto
judges and public prosecutors who have applied for it; not offering ¢tingiresources to
have proper legal representation when their perpetrators do haveigtitis they are
promoting a discriminatory and marginal treatment regarding atbers of the armed
conflict.

PROBLEM: The State’s Plan for Integral Reparation lacks of gender perspetive and has
discriminatory effects regarding victims of other human rights violations aul regarding
other women victims.

13. On July the 28, Law 28592 was issued, it creates the Plan for Integral Repa(&iR),
the Regulations for the norm were issued in July the2606. Although these norms make
the reparation system for victims of violations of human rights operational, pirtwasions
that are discriminatory among women victims of sexual violence.

14. Reparation will only be granted to those cases where rape occad. Of all the forms of
sexual violence found in the TRC Final Report, only rape is includedeirPtR, in the
articles 3 of the Law and 45 of the Regulation. This means that other sexuale/icliemes
such as sexual slavery, forced pregnancies, forced prostitution ed fargons, will be
excluded from reparation. With this the right to reparation of thoseewonho suffered
different kinds of sexual abuses, ignoring their experience and vampagt violence had
on them.

15. Also excluded from the reparation right are those who partigiated in subversive
movements. This way women that were obliged to take part in these groups a
marginized, like those who enlisted in a voluntary manner and watiey of abuses both
from the subversive movements as well as from the army arakpdliring their detention
and legal procedures. If the law in this case saves the righbsé excluded to go for a
higher judicial instance, the slowness and corruption in the systdwesrtiais via the less
desirable option for those left out of the PIR. With this attitudeP#greivian State does not
protect these women, but sends an impunity message for sexual viodaséour against
women considered as suspects of having commited a crime.

16. There are no specific provisions to the gender of the victims when register in the
Unified Register of Victims (URV). Regarding the victims s#xual violence, the URV
presents problems. On the one hand, the Regulation does not specify hoimdiptepof
confidenciality of the information registered will be applied, a#cla 10 of the Law
specifies. This is essential in cases of victims of sexiasdénce, considering the fear of
being stigmatized and the shame, who prefer to conceal the violence suffered.

17. The basic requirements established to register in the URV nagrmade thinking on the
victims of sexual violence during the Peruvian internal armed iconilhere are some
requirements, like the DNI or other identity document, or the pretesal of the facts
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occurred and the year they occurred, that is very difficult talfbif the victims. We can
not forget that according to the TRC, 98% of the victims of sexiodtions during the
Peruvian internal armed conflict were women, while 85% came fuga areas. The
women with this profile, unfortumately do not have any identity documeapaper work
is expensive and troublesome, and so they are legally non existettefdBtate.
Additionally, many victims of the killings, forced dissapearingsd aextra judicial
executions did not count with this document, so there will be a problem tidr
identification. This is not the case of the men, who at least have an identity document.

18. It is clear thatthe State is not fulfilling its obligation to guarantee the xercise and
fulfillment of their rights in equal conditions as men, epecially in reference to the
right to reparation. Not only segregating the cases of sexual violendy the type of
crime and excluding an important number of victims, but makng their registration in
the URV difficult due to the established requirementsand non defined principles.
Instead of eliminating exclusions, they are reinforced to matain rural women
marginated and the crimes committed against them impune.

10 About this issue, see VELAZQUEZ, Tesania (2004yencias Diferentes. La Indocumentacién

entre las Mujeres Rurales del Petiima: DEMUS, OXFAM y DFID. According to this studggccording
to INEI numbers, 312 000 Peruvian women do not hawe identity document, while 5.2% women at
national level between 16 and 49 years of agedagkkind of documentation.

10
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OBLIGATION OF ADOPTING ALL THE PROPER MEASURES TO ELIMINATE
DISCRIMINATION AGAINST WOMEN REGARDING MEDICAL ATTENTION:
FAMILY PLANNING AND PROPER SERVICES RELATED TO PREGNANCY AN D
THE PERIOD AFTER BIRTH (ART.12 CEDAW)

V Recommendationand V Periodical Report of the Pgian State
to the CEDAW Committee

“The Committee urges the State party to consider plossibility to renew the Program
Women, Health and Development. The Committee recands the State party to
examine the situation of the adolescent populatiamgently. Also urges to adopt
measures to strengthen the Program of Family Plangiand to guarantee access to
sexual and reproductive health services, with espkattention to information needs of
the population, in particular of adolescents, inding the application of programs and
policies oriented to increase knowledge on differecontraception means and their
availability, understanding that family planning ighe responsibility of both integral
parts of the couple. Also, urge the State party faster sexual education of all the
population, including adolescents, with especialtattion to HIV/AIDS prevention
among women and young girls, and to strengthen dissnation of information
regarding risks and ways of transmission”.

List of issues and questions relative to the exafth® periodical reports
CEDAWI/C/PER/Q/6, 8 August, 2006

Health
20. according to the report, abortion occupies tlieurth place in Health Ministry
establishments as cause of death reported by wofpanr.160). In the exam regardting
the fourth periodical report, the Human Rights Conitree expressed their concern
regarding that abortion continues restrained to ominal sanctions even when the
pregnancy is produced by rape and recommended tidew of this law to establish
exceptions and sanctions for abortion (see CCPR/@WPER, parr.20). Please state
what actions have been taken to review the legistatand the detailed calendar.
[...]
22. According to the report, the health sector hast implemented the legal provision
that authorizes the sale of the emergency contraaappills with a medical prescription
(parr.147). Identify the obstacles that hinder thmplementation of this provision and
plans in the short run to overcome them.

PROBLEM: The Peruvian State has not fulfilled adopting all he proper measures to
eliminate discrimination against women regarding medical attenion for family planning,
pregnancy and pre and post birth attention.

1. The Peruvian State has not fulfilled adopting the proper measusgmioate discrimination
against women regarding medical attention and regarding fanaihniplg, pregnancy and pre
and post birth attention. According to point 17 of th& B&neral Recommendation (1999) of
CEDAW, studies put forward the high world rate of mortality and morbidity derived from
maternity and the great number of couples who wish to limittieir amount of children but

do not have access to any type of contraceptive methods or do not usen, constitutes an
important indicator for the States of the possible violation of their obligatbns.

2. Regarding pregnancy, the State does not implement the figuref the therapeutic

abortion, only the figure of legal abortion. In Peru, approximately, one of every three
maternal deaths is due to complications of unsecure abortions, beisgpti® abortion the

11
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second cause of maternal death in our countrAs we saw in the part refered to the
legalization of abortion, Peruvian women are abstained of turning tanthiexisting figure of
legal abortion in Peru, the therapeutic abortion, although they fulfih the established
requirements in the Criminal Code, namely that the pregnancy isikat a mothers life or
produces a serious and permanent damage to her health. With thimgittiat 24' General
Recommendation (1999) of CEDAW, which establishes in point 14 thieaState parties
should abstain of placing obstacles for women reaching their obgtives regarding health.
When interfereing with the decision of thousands of women that, liké, Kt for therapeutic
abortion when confronting a risky pregnancy and it is denied, theiSttewing their officials
to place obstacles in the exercise of the legal decision thewsenw have taken. Likewise, as
established in the 1 vs. Peru case presented before the Human Rights Committ&tatbe
fails to fulfill their obligation of providing underage mothers adegumegalth services for their
pregnancy, birth and post birth period. This subdueing K.L1 to mistreatmakinngrher feel
responsible of the brainless fetus she carried in her womb, but @isoof providing
psychological acompaniement during her pregnancy.

1 Cruz M. Proyecto Maternidad sin Riesgo: Estrat®gigto Limpio. XI Congreso Peruano de

Obstetricia y Ginecologia, Lima, 1991.
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List of issues and questions relative to the exahperiodical reports
CEDAWI/C/PER/Q/6, 8 August, 2006

Health

22. According the report, the health sector stilag not implemented the legal provision
that authorizes the sale of emergency contraceptjpiis with a medical prescription

(parr. 147). Indicate the obstacles that hinder tiraplementation of this provision and

plans in the short run to overcome them.

PROBLEM: The Peruvian State does not fulfill, due to conciese and religion motives of
some officials, with the distribution of the emergency contaiceptive pill (ECP) to public
health centers in the country.

3. Currently there are two judicial actions linked to the didribution of the emergency
contracetive pill (ECP) in Peru. The first was a fulfillment action presented in the year
2001 by many women human rights organizations against the Health @vliniken
Fernando Carbone, to distribute ECP in public health centers, avdibableomen who
attend these services. The Ministrys negative was based in singposed abortive
character, given that Peruvian legal system extends protectidhetconceived child.
However, this did not hinder the Minister to authorize its salkarcountry, being at reach
of women with better economic resources. This action won in thectitst instance but
was reverted in the second court instance and now is discussed @onisatutional
Tribunal, the highest national instance. However, until the Constitutioitainal rules on
this, the distribution of ECP is suspended.

4. The second action consisted in an appeal for legal proteccti@migeén the year 2004 by
a group called ALAS Sin Componenda that managed to avoid the Healistryli under
the direction of Minister Pilar Mazzetti, to distribute ECPpirblic health facilities, also
arguing their alleged abortive character. The same as shadtion, the distribution of ECP
also depends on the final answer of both actions.

5. The case of ECP shows that the State does not adopt all theasures to avoid the
discrimination about family planning, because the ECP is availakl in any drug store
for all women who have a medical prescription and economic resourcean buy it. On
the other hand, its distribution is limited to poorer and marginalized women, users of
public health facilities, and cannot count with it in caseof emergency, like the failure
of the family planning method or a rape. The supposed abortive ehnacter of ECP,
denied by the WHO and many studies presented before nationalstances, is only a
pretext to maintain this margination system of poorest and mostulnerable women in
the country.

6. It also inflicts the 24" General Recommendation (1999) of CEDAWhat establishes
that States should inform about how to interpret the form in which eslend measures
about medical attention approach womens rights in health mattersafuoew point of the
needs and proper interests of women. As seen in the measures quoteds weets are
not the central object of state regulation, but personal convictionfiohls that are in
charge of public posts linked to public health and legislation, likeJtikcial Power’s
inefficiency to serve justice in cases where women whereimisated when accesing
medical services.
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X Recommendation to the V Periodical Report of tAeruvian State
To the CEDAW Committee:

To adopt necessary measures to continue guarantgdime surgical sterilization as a
free choice for women regarding their reproductivealth, after being dully informed of

the medical characteristics and consequences of tperation and having expressed
their consentment. The Committee also recommendhim future to avoid the repetition

of these events. Equally they recommend to contirnthe efforts to judge before courts
the responsible people of this violation of thght to health.

PROBLEM: The Peruvian State does not foster investigation, sation and reparation in
the cases of forced sterilization presented between 1995 and 2000.

7. The Peruvian State has not investigated, judged neither sanctionedase responsible of

8.

the family planning campaigns that ended in forced sterilizabn actions against
women, most of them rural and poor.These sterilizations not only constitute an act of
sexual violation against women, with characteristics of criagggnst humanity in some
provinces as they were systematic and planned. They also codsttisethat covered a
permanent discrimination, both in gender as in socio economic condition tfpawet
extreme poverty), in origin, in racial condition and/or etlinguistic. Among the most
affected departments we can mention Huancavelica, Piura (Huartmabhabousco (Anta,
Espinar, Chumbivilcas, etc.), Ayacucho and Junin, which are the poorest nothes
majority of rural population the most excluded from State protection.

In spite of the existing evidence that this practice constituted a against humanity due to
state planning and participation in it, after two years the SpmxiaAttorney on Human
Rights has not made the respective charges. The Public Prosetoitort count with
resources neither state support to carry out the investigationsingeeconomic
contribution from women organizations for transportation to the provincesake
testimonies from the victims, accused and withesses. DEMUS and Mundacional, two
organizations from the civil society, had to collaborate so two pybsecutors could
travel to Cusco to question the victims.

9. The Peruvian State still has pending the total fulfilmentof the Friendly Settlement in

10.

the case of Maria Mamérita Mestanza Chaveza young mother from Cajamarca who
died due to causes of forced sterilization. Their case reachedntise American
Commission of Human Rights, after it was filed in the internal ndtiostance. Before the
IACHR, the Peruvian State accepted their responsibility in aeeagent a friendly
settlement, signed on August™2@003, and committed to repair the Mestanza family and
order an investigation and sanction the fadtowever, the reparation measures
established in the Friendly Settlement delayed in arrivig most of the part being
fulfilled in December 2005, namely, two and a half years after thsignature of the
Agreement, after the Justice Vice Minister demanded thevictim’s husband to
renounce to the interests for the delay in the payment ofi$ indemnizations. The
psychological counseling for Mrs Mestanza’s widower Jacinto &alazstill pending, as
well as for his children, like justice for them, to this day ¢hleave not been any charges
from the attorney neither any detainment for these facts.

Not investigating and sanctioning these facts leaves them imandealso allows it to

happen again in the future. This way, it confirms women were unprotéetore the
misuse of family planning campigns, where instead of informing wotheg found
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coercion, lies and an irreversible change in their physical healVhich they were not
informed.
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OBLIGATION OF DEVELOPING A POLICY DIRECTED TO ELIMI NATE
DISCRIMINATION AGAINST WOMEN (ARTICLE 2 CEDAW)

FF Recommendation to the V Periodical Report to tReruvian State
to the CEDAW Committee:

“The Committee resquests the State to design andleémpnt global programs in the
educational ambit and which urges mass media tompuie cultural changes in publicity
and the entertainment programming relating roles @rresponsibilities of women and
men, according with the previewed in article 5 bt Convention.

Likewise, the Committee recommends to develop pdi@and to implement programs
which guarantee the elimination of stereotypes asisted to traditional roles in the
family, jobs, politics and society”.

List of issues and relative questions to the exafth® periodical reports
CEDAWI/C/PER/Q/6, 8 August 2006

Stereotypes
4. Indicate if there are any specific initiative®ifeseen to eliminate the stereotypes and
discrimination against women in mass media.

PROBLEM: The Peruvian State does not fulfill urging mass mdia to promote cultural
changes in publicity and entertainment programs related to ra#s and responsibilities of
men and women.

1. The Peruvian Report concentrates in highlighting educational acfiokexd|to gender
equity, equal opportunities in school educational aspect, in a general Ifomentions
changes in the the school curricula, but does not inform about indicatorshtva any
efectivity in these changes. Neither does it mention any aalantspecifically with the
issue of the mass media, neither regarding sexist publicity feuisien programs that
reproduce gender sterotypes.

State Responsibility: INDECOPI

2. The Institute for the Defense of Competition and Intelectual RypopedNDECOPI, through
their Commission for Repression of Disloyal Competition, an admatiiggr body incharge of
sanctioning companies and advertisers when publicity fosters or psothsteimination. This
body counts with a document called Guidelines on Disloyal Competition antm€rcial
Publicity, approved by Resolusion N° GRA01LIN-CCD/INDECOPI, JULY &, 2001, still in
force. This is important, considering that publicity in Peru is knosvbe sexist and racist,
showing women as sexual objects and based on housewives roles oe dalitaubmissive
ones.

3. However, this document contains guidelines that allow the use of sexist publicity.

For INDECOPI,
...the norm does not forbid the dissemination of some phrase or imagarhat
be considered discriminatory and offensive. The Law does not forbid pyblici
that presents antisocial, criminal or illegal behaviour, but only those which have
the effect or result of “favoring or stimulating” determinedpdy of
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discriminations and offenses: racial, sexual, social, politicakligious. The

terms “favor or estimulate”, imply the most objectively possigkamination if

the advertisement generates negative behaviour of the naturéomednt
before!?

4. This “objective study” almost always has concluded that the aserent shows a fantasy
world, and it is very unprobable that the consumer adopts determined dagkaior
beliving what he sees in the advertisement. An example are thmaations made by
DEMUS presented before INDECOPI in the last twelve yearsdises of sexist publicity
and that where rejected by this body for similar reasons. Curimslthese cases the
authority (INDECOPI) and not the advertising company was relugtangicognizing when
the advertisement contained degrading messages against women.

5. An example of this included in the lineament document, where it states that:

Another case was found in a Chips advertisement where after Hicape
analysis it was established that, a reasonable consumer would thatidhe
character “Tarzan” was giving up “Jane” in exchange of a bag ofsJabips a
Chimpance had, was humorous and imaginative, showing fiction characters
Tarzan, Jane and Chita — with the end of disseminating the meabsadghe
mentioned chips where irresistible. Both the Commission as wéflea€ourt
concluded that a reasonable consumer would not be stimulated by the
advertisement in causing an offense or sexual discrimination aatjamst
women in the real world?

6. In conclusion, INDECOPI historically has not fulfilled their task of watching so
advertisements do not contain elements which degrade womenrepent them as
possible objects of desire, violence, or in stereotyped rol€ghis because, instead of
fulfilling a prevention and caution role, its waiting for a concrete case where a
consumer attempts against women guided by the advertisement.

State Responsibility — Judicial Power

7. The Judicial Power is the instance before which the anullmentsolussons of the
INDECOPI Tribunal are requested, which constitutes the highesingstirative instance.
The Judicial Power has responded positively in one c¢asehere the Supreme Court
declared a resolusion from INDECOPI null and ordered it to dealga because and it

12 INDECOPI. Lineamientos sobre Competencia Desleal y Publici@adhercial Resolusion N°

001-2001-LIN-CCD/INDECOPI, approved on the 5th of July 20015%.

13 Since 1994, DEMUS has presented 17 charges ofrtzing fostering sexism and/or the
violence before the Commission for Repression dfldyal Competition of INDECOPI. From these
denounces, 6 were solved by conciliation agreemaiitis the companies and publicity agencies
denounced, which acceded to remove the advertigeamh modify it. The rest (11), in 10 cases
INDECOPI declared unfounded the denunciation andnie case declared it founded, but not due to the
use of women as objects, but for fostering violeaod illegal behavior (the advertisement showed a
football player kicking a vending machine with thent of not paying). Curiously, in this case, the
authority and not the advertiser, was reluctantetmbgnize when an advertisement contained degrading
messages for women.

14 Ibid., p. 56. Refers to a denunciation presented by DEMainst Savoy Brands Peru SA and
McCann Erickson Corporation Publicidad SA, were tlemunciation was declared unfounded in both
instances.

15 Denunciation presented by DEMUS against Jeans Bg@rbefore INDECOPI, 1994. The
advertisement showed a police detention of a yauag for having assaulting a woman. Surprisingly,
when this occurs, the woman asks the police agantondetain the aggressor and even gets him ® giv
her his telephone number
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obliges it “to fulfill with their duty of protecting the right dfitizenship to consume
publicity without antisocial nor discriminatory messages”. Howetlee sentence of the
Supreme Court arrived in 2002, namely, eight years after the denomciafore
INDECOPI, so it turns into a long and slow process when intendingherafe a change in
the advertisement. This currently has not changed.

8. In conclusion, the State does not fulfill urging mass media to promotultural changes
in publicity and entertainment programs regarding roles and responsibilities of men
and women.The State does not have policies oriented to seek changes itisityemd
television programs about the stereotyped presentation of women. dtbeeBtities which
have the administrative and judicial control do not respond chargegtisnivil society,
whether for lack of gender perspective of public servants, or bureaucracy.
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RECOMMENDATIONS-
on the issue of sexual violence during the armed conflict:
For the Congress

1. To include sexual violation committed with investigative, punitiwéntimidating purposes
in the context of a systematic practice as a crime against humanity.

2. Modification of article 170 of the Criminal Code to specify thienerof sexual violation,
expressly sanctioning the behavior which implies the invasion oflibdy“of a person by a
behavior which has caused penetration, mindless the insignificanty affany part of the
victims body with an object or another body part”, adapting to the Tdatat& and taking as
base the proposal given by the Special Revising Commission ofritmin&@l Code and that
Peru will ratify the Agreement of privileges and immunity of the InternatiGnaninal Court.

3. The non approval of any amnesty that can result discriminatorgses wf violence and
sexual abuse and crimes against humanity, adopting as refereneacesnof the Inter
American Court that annul amnesty laws issued during the dictatorship time.

For the Public Ministry

4. Arrange the initiation of the public’s defense investigation sesaf sexual violence without
having pressed charges (art. 1 Law 27115 and arts 9 y 11 of Legidlwcree 52, Organic
Law of the Public Ministry).

For the Judicial Power

5. Strengthen the subsystem of human rights, destined to judges in Zoees political
violence caused more victims.

6.That judges in charge of this type of investigations be trained in the procedures

7. That Magistrates put their jurisdiction into effect and demand thenBefMinistry to inform
the names and current whereabouts of officers and sub officers dofadleged torture crimes
respecting sexual violence.

For the Executive Power

a. Defense Ministry

8. To fulfill with the obligation of putting at the disposal of the PuMinistry and the Judicial
Power the officers and sub officers from the Armed Forces whe wwreolved in acts of sexual
violence.

9. To exclude those accused for abuse and sexual violence of the defesiethe State
provides to the military and the police accused or investigatedidtation of human rights
crimes.

b. Prime Minister
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10. Assure access to reparation to all victims of sexual viglémdependent of their juridical
condition.

11. The State must review the Plan for Integral Reparation andderidvwith a gender
perspective in order to give sexual abuse and violence victims a proper treatment

12. Modify the Law that creates the Plan for Integral Reparatiento that it only considers
persons who suffered torture and not those who suffered cruel, inhuman agidativey
treatments. Equally it only considers those who suffered rape and not those fehedssgxual
violence. The fact that it only refers to these two concepts intpkeimsufficient recognition of
the whole of the violations and damages that women suffered.

13. Likewise, assure that the referred Plan does not include exchedjuigements (identity
document, for example) that hinders, especially women to access the possible. benefits

14. Fulfill the Law in the sense of sanctioning the behavior of a pseivant or official who
conceal or deny information to clarify facts and determine thporssbility of supposed
responsible persons for actions that imply serious violations tatlenational law of human
rights.

c. Justice Ministry

15. Assure programs that will allow all victims of violence aagual abuse to count with good
quality legal defense and counseling. Currently there is no guarantee for publiedefens

16. Fulfill the sentence of the Inter American Court in the cagheokillings at the Castro
Castro Penitentiary, where 42 persons were killed, among them 8wanddo investigate and
sanction the denunciations about violence and sexual abused committed during this operation.

17. Provide the National Plan for Human Rights of a gender perspé¢gatithe State being the
frame in this subject, non discriminate women of their full enjoynoénheir rights in equal
conditions as men.

On the issue of sexual and reproductive health:

1. Recommendation J of the CEDAW Committee in response to V gealar report from
Peru, Ministry for Women, Social Development, and Gender Issues.

Peru has not complied with the recommendation to improve the role Mfitistry for Women
and Social Development regarding gender equality and has not incodp@atgender
perspective in all sectors of government. It would be interestifigd out whether the idea of
transforming this Ministry into a Ministry for Family is on tgevernment agenda. It would be
also interesting to know the reasons for not incorporating and effgdtimelementing a gender
perspective. We recommend that the concept of gender equality nedbeed to equal
opportunities between men and women, as currently envisioned by the gemenirReru, but
rather include a substantive approach that takes into account sesxmdér,gand cultural
differences.

2. The Law and Plan for Equal Opportunities (Recommendation L1, V report from
Peru).
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The legislature of Peru (Congress) has yet to adopt the law ohagpaatunities and gender
equity. We would like to know why this is so, since draft lawshis effect have been
introduced already. We believe that among the reasons is theomrjeicthe concept of gender
equality and of the recognition of sexual and reproductive rights.

If the government of Peru complied with recommendation L.1 and elabldreteNew Plan on
Equal Opportunities between Men and Women 2P0B/ in a participatory way, we
recommend that the government of Peru communicate the related goaiglperformance
indicators, and necessary budget. We would also like to be made aware of the measuees pl
to guarantee gender equality in the field of sexual and reproductive rights.

3. New Plan to Combat Violence against Women (General Recommendnatil9, Article 3,
CEDAW)

The new national plan to combat violence against women {2002) should be elaborated in a
collaborative way, expanding its approach to include recognition, preveatidnprotection
against the killing of women, trafficking, sex work/prostitution,cést pregnancy and forced
abortion, hate crimes, and sexual violence in military conflicts.gbivernment of Peru should
determine annual goals for each ministry, performance indicatorsnesebsary budget to
allow for appropriate monitoring and impact. Numbers indicate thaengel has neither
stopped nor been reduced. The Public Ministry/Prosecutors as wéle akidiciary should
develop strategies and implement measures against impunity.

4. National Human Rights Plan

The government of Peru must urgently improve and then implement the NationahHRights
Plan according to international human rights standards, particutexdg tconcerning women.
The government should reintroduce the 15 measures to combat sexuationeard gender
identity discrimination, which were eliminated from the draft plemder pressure from the
Military and the Episcopalian Conference and should remove the twaondisatory restrictions
newly introduced in relation to sexual orientation and gender identity.

5. CEDAW Article 12, Recommendation V and Recommendation X to th¥ report form
Peru.

The government of Peru has not complied with the fifth recommendatitthre €@ommittee on
the decriminalization of abortion, has not expanded the number of situatiamsch abortion
is legal, including rape, and has not approved national regulations for access tbdeigai.a

It should be asked, why certain recommendations of treaty bodiestatemplied with, given
that unsafe abortion is a cause of maternal mortality? Furthsdrould be asked, why the
government has not followed the decision of the Human Rights Cominittiee case of Karen
Llantoy v Peru (2005), an adolescent who was denied access to a ukierapertion? Why
national regulations/protocols are not adopted for both women and healthbecaomnel in
relation to abortions in the case of women whose health is thredigrgeing through with a
pregnancy? Why forced pregnancy is not recognized as discrimination?

Relating to the inquiry of the CEDAW Committee on compliance wiit& provision of
emergency oral contraception, the Constitutional Court decided thaotlenment has to
provide it. However the government has not taken action to removedise and
misinformation.
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