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l. BACKGROUND INFORMATION AND CURRENT CONDITIONS

Malta acceded to thE951 Conventiomelating to the Status of Refugesasd its1967 Protocoln
1971 and lifted the geographical limitation on #&pplication of Article 1 in 2001. Malta is not a
State party to th&954 Convention Relating to the Status of Statéhessons nor to thel961
Convention on the Reduction of Statelessness

National refugee status determination proceduree @stablished in 2002 with the enactment of
the Refugees Act Malta has transposed EU legislation and develogsguacity to manage
detention, reception and accommodation for asylaekers, refugees and other beneficiaries of
protection in open centres. Malta has also develapstitutions such as the Office of the Refugee
Commissioner and the Refugee Appeals Board to aimdtugee status determination.

The great majority of asylum-seekers in Malta arriwegularly by boat, many of them rescued
by the Maritime Squadron of the Armed Forced of tslal’he Government maintains a policy of
mandatory detention for all irregular arrivals; yohaccompanied and separated children and the
most vulnerable cases (pregnant women, familiel wliildren, serious medical/mental health
cases) are released early, after they go throughtdimes, lengthy vulnerability/age assessment
procedure.

According to government policy, asylum-seekers rbaydetained for up to 12 months, after
which they have a right to access the labour maakelt are released from detention. Rejected
asylum-seekers may remain in detention for up tsmd8ths, after which they are released as per
the detention policy.After release those granted protection (refugatist subsidiary protection
or temporary humanitarian protection) have accespén accommodation centres established by
the authorities. The general living conditions lede centres have improved, but some facilities
remain rudimentary and are often overcrowded.

The authorities consider resettlement or intra-Elbaation as the most viable solution for
beneficiaries of protection, mainly due to Malthigh population density and limited size. The
‘particular pressures’ faced by Malta have beemaanment feature of the current EU discourse
regarding the management of mixed migration movesngnthe Mediterranean. While there is
good access to education opportunities and theutabmarket, so far, few beneficiaries of
protection have managed to integrate successfullMaltese society, and a significant number
have left the island on their own. In total, 1,8Rheficiaries of protection have been resettled or
relocated from Malta between 2005 and 2812.

! Chapter 420 of the Laws of Malta
2 Irregular Immigrants, Refugees and Integration 4i®oDocumentavailable athttp://www.enaro.eu/documents/immigration-

English.pdf
% Figures correct as of end of December 2012. Muar 1100 of them have been resettled to the US.
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As of January 2013, UNHCR statistics indicate 8%87 persons have been granted international
protection by Malta since the establishment ofareti asylum procedure in 2002. However, the
number of refugees and subsidiary protection beiaefes currently present in Malta is thought
to be lower as the statistics do not reflect thake have left the island without notifying the
authorities. Since 2002, Malta has received maaa #6,600 arrivalSthe vast majority of whom
arrived irregularly by boats departing from Libya. 2012, there were a total of 1,890 arrivals
(1,246 men, 373 women, 222 boys, 41 girls, anddhis). 65% of the people arriving by boat in
2012 originate from Somalia.

During the last decade, Malta had an average réomgrrate of around 60%, with a large
majority obtaining subsidiary protection status. dllfthose granted international protection in
Malta the majority originate from Somalia (60%)jtEra (20%) and Sudan (4%). During the last
decade around 3% of all asylum seekers have bemsgmized as refugees. In 2012, 11
Ethiopians, 7 Eritreans and 3 Somalis were grargkajee status.

. ACHIEVEMENTS AND BEST PRACTICES

Rescue at sea

During the last decade Malta has contributed taréseue of thousands of individuals who were
attempting to cross the Mediterranean Sea. Thevemnéons by the Armed Forces of Malta
continue to be a crucial element of the rescuezatespacity in the central Mediterranean.

Transposition of EU asylum legislation
Malta has transposed and implemented, and contitmuasrk to implement, European Union
asylum legislation through the enactment of a rasfgbomestic legal instruments.

RSD Procedures and Protection Rate

Malta has maintained a high protection rate, wittuad 60% of all asylum-seekers being granted
some form of international protection status. Thi#ic® of the Refugee Commissioner has

developed capacity to process asylum applicatiomiefficient manner within a relatively short

time-frame.

Accommodation in open centres

Malta provides transitional accommodation arrangem# all asylum-seekers and beneficiaries
of protection after release from detention. While tnaterial conditions in these accommodation
centres have not always been in line with minimaéamdards, the authorities have taken steps to
address this. UNHCR notes that the use of certatoramodation faciliti€s which were
considered particularly problematic, was discorgahin 2011.

lll. KEY PROTECTION ISSUES, CHALLENGES AND RECOMMEN DATIONS

Issue 1: Detention of asylum-seekers

In Malta, there are no specific legislative prowis regulating the administrative detention of
asylum-seekers. In Maltese immigration law, detents the automatic consequence of a refusal
to grant admission into national territory or thesuance of a removal order in respect of a
particular individuaf. Maltese law contains no legal limit on the maximduration of detention

of asylum-seekers. A 12-month time limit applicatileasylum-seekers is inferred on the basis of

4 Figures as of the end of December 2012.

® Eg.tents at Hal Far Tent Village and Hal Far Hanga

® Article 14(2) of the Immigration Act, Chapter 2t¥the Laws of Malta*Upon such order being made, such person againsinwh
such order is made, shall be detained in custody lue is removed from Malta...”
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the EU Council Directive 2003/9/EC of 27 Januar@2@aying down minimum standards for the
reception of asylum seekers, which stipulates disgtum-seekers should be given access to the
labour market after one year.

The duration of detention for asylum-seekers andramits arriving by boat is regulated by a
government policy, which provides that irregulanmigrants stay in closed centres while their
asylum applications are being processed, with ithéation that immigrants are released from
detention after 18 montfis.

Maltese law does not contain legal guarantees@mgees unlawfully in the country of refuge”)

to ensure compliance with Article 31 of the 195Xugee Convention. Asylum-seekers arriving
in Malta without leave from the Principal Immigiati Officer are termed as “prohibited

migrants™ Despite UNHCR’s and other entities’ consistenbef over a number of years to

positively influence Maltese legislation and preetiasylum-seekers who arrive in an irregular
manner are still systematically and routinely dedi at times facing tough detention conditions
in immigration detention facilities, some of whiehe still lacking basic minimum standards in
several respects. UNHCR is concerned that Maltaog®p prolonged periods of administrative
detention for asylum-seekers without providing adeq avenues to effectively challenge their
detention. There is also no general mechanism akepto consider viable and less coercive

measures other than detention.

In view of the above, UNHCR is particularly concednthat the current practice is at odds with
Article 31 of the 1951 Convention, and the fundatakerights to liberty and security of persons,
as enshrined in international and European humghtsriinstruments. On this basis, it is
UNHCR'’s position that the Maltese practice of deitag, for the purposes of expulsion, all
asylum-seekers, who arrive on the territory in @egular manner, is unlawful as this is not
specifically authorized by Maltese law, European & international law. In addition, UNHCR
also considers that the Maltese practice of detginil asylum-seekers who arrive in an irregular
manner to be arbitrary in terms of well-establishtdrnational law standards.

The special circumstances and needs of particular asylum-seekersin detention™

Maltese law is also silent on whether certain pessare exempt from detention on grounds of
their vulnerability. The Maltese Reception Regulasi® state that the specific situation of
vulnerable people, including minors and pregnanimen, will be taken into accoutt.These
Regulations further state that the best interekthe child shall be a primary consideratidn.
However, Regulation 15 states that unaccompaniednsiover 16 may be placed in detention
centres for adult asylum-seekers. Taken in theesordf a system of mandatory detention, this
legal provision raises serious concerns. In thistexi it is relevant to note that the Recast EU

" Transposed by Regulation 10(2) of Subsidiary Liatizn 420.06 Reception of Asylum-Seekers (Minim8tandards) Regulations,
Legal Notice 320 of 2005, 22 November, 2005.

8 Ministry for Justice and Home Affairs and the Mimy for the Family and Social Solidarity, 2005islnot sufficiently clear whether
persons who arrive in an irregular manner by baktfall within the remits of the policy documestnce the Returns Regulations
clearly exclude persons who arrive by boat (manywbbm are asylum-seekers) from the purview of tipec#&l Procedural
Safeguards while the Immigration Appeals Boarddexsded that these safeguards do in fact applgiteops who arrive by boat.

9 Article 5 of the Immigration Act, Chapter 217 betLaws of Malta.

% In terms of the UNHCR Guidelines on the Applicafiléteria and Standards relating to the Detentibisylum-Seekers and
Alternatives to Detention, 2012, Guideline 9, thesdude victims of trauma or torture, children,men, victims or potential victims
of trafficking, asylum-seekers with disabilitiedder asylum-seekers, lesbian, gay, bisexual, teamdgy or intersex asylum-seekers
(LGBTI).

1 Subsidiary Legislation 420.06 Reception of Asyl@mekers (Minimum Standards) Regulations, Legaldgo820 of 2005, 22
November, 2005.

2 Reception Regulations 14(1): “[&dount shall be taken of the specific situatiomwherable persons which shall include minors,
unaccompanied minors and pregnant women, foundve bpecial needs after an individual evaluatiothefr situation.”

13 Regulation 14(2) of the Reception Regulations.
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Reception Directive, which is yet to be finally apped, makes reference to Article'88f the
1989 United Nations Convention on the Rights of@éld™, and children may be detained only
as a measure of last resort and only if alternatiegannot be effectively applied and
unaccompanied children may be detained only inpia®al circumstances.

Procedures for early and exceptional release gudated by policy and practice rather than by
law and are implemented by the immigration autiesitRelease is not automatic, and vulnerable
persons are still, in practice, detained upon afriVulnerable persons such as unaccompanied
and separated children, pregnant women, familiés e¥iildren, and persons with severe medical
and psychological conditions are usually releasesnf detention after they undergo a
vulnerability or age assessment procedure by thenéy for the Welfare of Asylum Seekers
(AWAS). The procedure can take a number of dayskaieand in some cases even months, since
this usually depends on the limited capacity of AB/hich at times struggles with the number
of arrivals by boat, particularly during the sumnmeonths.There is currently no procedure of
judicial oversight for identifying and releasing Inerable asylum-seekers or migrants in
detention. In this context it is pertinent to nttat Article 18(2) of the EU Asylum Procedures
Directive™® states thatwhere an applicant for asylum is held in detentidffember States shall
ensure that there is a possibility of speedy judigview.”

During 2011 and 2012, UNHCR have put forward a nemdd specific recommendations to the
authorities regarding the reception system. Theselude addressing the situation of
unaccompanied and separated children in detengadipg age assessment, separating different
groups within detention facilities, improving acset medical services and psychological
support, recruiting female detention service officefacilitating recreation and learning
opportunities, addressing the needs of women irenienh, improving sanitary facilities,
improving access to personal documents and phawde,cand increasing civilian involvement in
the management of detention centres. While theve baen efforts to renovate accommodation
facilities and also project based support actisifrmplemented in detention, UNHCR notes that
several of these recommendations have yet to besskt.

According to UNHCR'’s guidelines, ddetention of asglseekers and refugees should normally
be avoided and be a measure of last resort. Aligasato detention should be sought and given
preference, in particular for certain categorieswherable persons. If detained, asylum-seekers
should be entitled to minimum procedural guarante®HCR’s Guidelines on the Applicable
Criteria and Standards relating to tHetention of Asylum-Seekers and Alternatives t@mismn
highlight that “the position of asylum-seekers nwiffer fundamentally from that of ordinary
migrants in that they may not be in a positiondmply with the legal formalities for entry. They
may, for example, be unable to obtain the necessacymentation in advance of their flight

14 “States Parties shall ensure that:

(a) No child shall be subjected to torture or otleewel, inhuman or degrading treatment or punishimdleither capital punishment
nor life imprisonment without possibility of rel@ashall be imposed for offences committed by perselow eighteen years of age;
(b) No child shall be deprived of his or her libetnlawfully or arbitrarily. The arrest, detentiar imprisonment of a child shall be
in conformity with the law and shall be used orgyeameasure of last resort and for the shortest@mpate period of time;

(c) Every child deprived of liberty shall be tredteith humanity and respect for the inherent digmif the human person, and in a
manner which takes into account the needs of persdrhis or her age. In particular, every child depd of liberty shall be
separated from adults unless it is considered éndhild's best interest not to do so and shall H&eeright to maintain contact with
his or her family through correspondence and vjsitese in exceptional circumstances;

(d) Every child deprived of his or her liberty shiahve the right to prompt access to legal and otypropriate assistance, as well
as the right to challenge the legality of the deption of his or her liberty before a court or otheompetent, independent and
impartial authority, and to a prompt decision onyasuch action.”

UN General AssembhGonvention on the Rights of the ChiD November 1989, United Nations, Treaty Sened, 1577, p.
3, available at: http://www.unhcr.org/refworld/ddt3ae6b38f0.html

®Council Directive 2005/85/EC of 1 December 2005wnimum standards on procedures in Member Stategrémting and
withdrawing refugee statu®fficial Journal L 326 , 13/12/2005 P. 0013 — 0034.
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because of their fear of persecution and/or thenag of their departure. These factors, as well as
the fact that asylum-seekers have often experietraedhatic experiences, need to be taken into
account in determining any restrictions on freedoimmovement based on illegal entry or
presence’

Following its visit to Malta in 2009, the UN Worlgn Group on Arbitrary Detention
recommended, among others, that the Government alfaMChange its laws and policies
related to administrative detention of migrantsaim irregular situation and asylum-seekers, so
that detention is decided upon by a court of lawaacase-by-case basis and pursuant to clearly
and exhaustively defined criteria in legislatiomder which detention may be resorted to, rather
than being the automatic legal consequence of asidecto refuse admission of entry or a
removal order;™®

In 2012, UNHCR had discussions with the Malteséhauities in relation to to a government
review of the reception system in Malta and suladittomprehensive recommendations for
improvements.

Recommendations
» Refrain from detaining children and persons whalitilg claim to be under-age.
» Explore alternatives to detention and less coencigasures such as reporting obligations
for asylum-seekers, residence at open centreg;@nchunity supervision arrangements.
» Consider implementation of recommendations preddmgghe UNHCR and civil society
organizations to the authorities in 2012.

Issue 2: Refugee Status Determination (RSD)

In Malta, RSD is conducted by the national autiesitAs outlined above, the recognition rate
has generally been high, with around 60% of thqg#ying for refugee status obtaining some
form of international protection. However, only anal 3% were recognized as refugees. UNHCR
notes that the number of decisions overturned byRibfugee Appeals Board remains remarkably
low, even taking into account the initial high rgodion rate. Since its inception in 2002, the
Refugee Appeals Board has, on average, only graafadee status in a few appeal cases every
year. Also, there appears to be a lack of clagtarding the formal competence of the Refugee
Appeals Board. UNHCR has noted that some decidiang stated that the Board only has the
competence to grant refugee status, and not ottrensf of protection, such as subsidiary
protection. In other cases the Board has grantesidiary protection status.

Access to legal assistance is a right granted ¢tmowt the asylum procedure. However, access to
free legal aid is only available at appeal stage/dm seekers do not have guaranteed access to
free legal aid at first instance (before the Offifehe Refuge Commissioner). In practice, they
are highly dependent on very limited legal suppffidred by one NGO providing legal assistance
to individuals in detention.

Recommendations
e Strengthen and consider restructuring the appgatems, so that the Refugee Appeals
Board includes full-time board members with refuge® expertise operating on the
basis of a more clearly defined formal competency.

¥ UN High Commissioner for Refugees, Guidelines lom Applicable Criteria and Standards relating ® Eretention of Asylum-
Seekers and Alternatives to Detention, 2012, abviilat:http://www.unhcr.org/refworld/docid/503489533b8.htm

18 See page 19 of the WGAD report on its missioklaita, A/HRC/13/30/Add.2, issued on 18.01.2010latée at:
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G10/088DF/G1010303.pdf?OpenElement
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» Strengthen and facilitate access to free legahtidl stages of the asylum procedure.

Issue 3:_Integration
Malta has gained important experience managingtiereof asylum seekers and asylum claims.

However, there is a lack of cultural mediators amedrpretation services to assist mainstream
government engagement with asylum-seekers andibiamiefs of protection. AWAS's role is to
provide support for asylum-seekers and benefigasfeprotection in open centres, with a more
limited role in detention carrying out vulnerahjliassessment procedur@$JNHCR has noted
important steps taken by the authorities to imprageess to mainstream services. In practice,
however, UNHCR still considers that there is a needraft and implement a comprehensive
integration policy for beneficiaries of protectiofhis should be accompanied by a strategy to
improve public awareness on this issue.

UNHCR welcomes the recent initiative of the Minisfer Social Dialogue, Consumer Affairs

and Civil Liberties, who indicated that priority lWbe given to facilitating the integration process
and has identified a focal point within her Minjsto pursue this in cooperation with civil society
and relevant international organizations.

Citizenship

Recognized refugees are eligible to apply for eitship after 10 years of continued residency in
Malta. An application for citizenship must be sutied to the Department of Citizenship and
Expatriate Affairs, however citizenship is grantgdthe discretion of the Minister of Foreign

Affairs, according to Article 10 of the Maltese ig&nship Act®

Family reunification

Recognized refugees are entitled to family reuaiftn, and UNHCR has noted that some have
reunified successfully with their family in Malt@he right of family reunification is, however,
not available to beneficiaries of subsidiary prttst who constitute the vast majority of persons
granted international protection in Malta.

Education, employment and social welfare

Asylum-seekers have a right to free educétioand refugees and beneficiaries of subsidiary
protection have a right to state education anditrg’> While they have the opportunity to study
at the university without paying the tuition fegghcable to EU and third country nationals, it is
often difficult for beneficiaries of protection pursue education as, without financial assistance,
most remain dependent on holding or searching fall-éime job.

Asylum-seekers (who have still not received a decison their claim) are released from
detention in order to be able to access the labwmrket after one year from the date of arrival.
Asylum-seekers can obtain legal employment if apleger is willing to apply for a license on
their behalf; however, this license is issued memployer's name, meaning the asylum-seeker is
then tied to that particular employer. It shouldalted taken into account that access to the labour
market for asylum seekers is without prejudicertorjiies given to EU nationals, nationals of the

1 According to Regulation 6(1) of Subsidiary Legiila 217.11, Agency for the Welfare of Asylum Sesk&egulations, Legal
Notice 205 of 2009, 17 July, 2009, “the functiontbé Agency shall be the implementation of natiociegislation and policy
concerning the welfare of refugees, persons enjpiyiternational protection and asylum-seekers.”

2 Chapter 88 of the Laws of Malta.

2L Regulation 9(1) of Subsidiary Legislation 420.B@&ception of Asylum-seekers (Minimum Standards)IRtgns: “Minor children

of asylum-seekers and asylum-seekers who are mshaishave access to the education system unméaisconditions as Maltese
nationals for so long as an expulsion measure agtiam or their parents is not actually enforced...”

2 Regulation 14(1)(a)(iii) and 14(1)(b)(ii) of Subiry Legislation 420.07Procedural Standards in Examining Applications for
Refugee Status Regulations.
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EEA and legally resident third country nationdldRefugees and beneficiaries of subsidiary
protection are granted a general employment licendependent of their employer. Both
refugees and beneficiaries of subsidiary protectiame “access to employment” by 1&wAn
ongoing study conducted by UNHCR notes that beizeiigs of international protection are often
paid very low wages for irregular work, sometime$oly minimum salary regulations. At times,
even though persons of concern have work permitpl@ers choose not to officially register
their employment.

Asylum-seekers have a right to material receptimmd@ions that ensure an adequate standard of
living.>® Asylum-seekers released from detention and registas residents in an open centre are
entitled to receive ger diemallowance of €4.66. Beneficiaries of subsidiargtpction are
entitled to “core social welfare benefits” by I&WThese are generally considered to be the same
as the minimum form of assistance granted to Maltegionals. It excludes other benefits, such
as regular unemployment benefits and childrenmaahce. These benefits are available only for
those granted refugee status.

Medical care

Refugees and beneficiaries of subsidiary protecsian entitled “to receive core State medical
care.”’ The Migrant Health Unit was set up by the Governiria order to provide limited
cultural interpretation services, but this senik@ot available in the detention context. Medical
care in detention is provided by a subcontractadpamy. During the summer when detention
centres have often been overcrowded due to the faugnber of arrivals, resources are stretched
and there is little flexibility in the system topand capacity to monitor needs and prioritize

health interventions in detention.

In addition, there are significant needs in termmental health services for asylum-seekers and
beneficiaries of international protection. Unlessiadividual is admitted to the mental health
hospital, it is difficult to be properly assessed & access appropriate care and treatment. his i
particularly problematic for asylum seekers helddtention.

Racial discrimination

Problems of racial discrimination and xenophobiag@&oncerns also in Malta, particularly in the
employment sector and the property market wherefi@aries of international protection face
difficulties renting independent accommodation. @umn labour discrimination practices include
substandard working conditions and lower wagesdénrts of racial violence are not frequent but
nevertheless of serious concern. Legislation ha® lokeveloped to address such incidents, but
UNHCR notes that some individuals are reluctarmefmort violent attacks to the police or other
relevant authoriti€ partly due to the perception that the perpetsatdh not be prosecuted in
court or that the remedy will ultimately be ineffee.

In recent years Malta has supported the Nationahi@ission for the Promotion of Equality, in
the implementation of anti-racism research and eégmg. UNHCR welcomes these initiatives;
however, there is still a need for more effortebgage a broader set of mainstream stakeholders
in addressing these challenges.

% Regulation 10(4) of Subsidiary Legislation 420 B&ception of Asylum-seekers (Minimum Standards)IRtns.

2 Regulation 14(1)(a)(iii) and 14(1)(b)(iii) of Subimry Legislation 420.07Procedural Standards in Examining Applications for
Refugee Status Regulations.

% Article 13(2) of the Council Directive 2003/9/E€2Y January 2003.

26 14(1)(b)(iii) of Subsidiary Legislation 420.07tocedural Standards in Examining Applications Refugee Status Regulations.

27 Regulation 14(1)(a)(iii) and 14(1)(b)(iii) of Subimry Legislation 420.07Procedural Standards in Examining Applications for
Refugee Status Regulations.

2 5uch as the National Commission for the Promatioiquality (NCPE)
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Recommendations
» Develop a comprehensive integration policy for iereries of international protection.

Citizenship
» Consider making citizenship more predictably adbéssto a broader group of
beneficiaries of international protection residingvialta.
Family reunification
» Facilitate the right to family unity by considerirgl beneficiaries of international
protection as eligible to apply for family reunditon when fulfilling necessary criteria;
» Complete the transposition of the EU Family Rewgaliion Directive.
Education, employment, and social welfare
» Consider developing financial support or accesdid@ schemes for all beneficiaries of
international protection pursuing higher education;
» Strengthen monitoring of and interventions with &yers to ensure fair treatment and
prevent discrimination and abuse;
* Improve access to the labour market also for asydaekers by considering a general
employment license system, not one dependent centipdoyer.
» Facilitate access to child support for families whoe beneficiaries of subsidiary
protection, including through accessible child camangements.
Medical care
» Improve access to medical care in detention cenitrekiding by strengthening capacity
for assessing needs and implementing referral nmésing ;
» Strengthen structures to carry out psycho-sociakssments and provide necessary
treatment in detention, open centres and for iddiais living in the community.
Racial discrimination
» Strengthen the capacity of the National Commis$mnthe Promotion for Equality to
promote awareness, follow up and monitor resporigesll cases of abuse and
discrimination and institute legal proceedingshiis tegard.

Issue 3:_Age, gender and diversity issues

Children

The main laws covering unaccompanied and sepacdtidfdten are theRefugees Acand The
Children and Young Persons (Care Orders).ZActn 2013, the Children’'s Commissioner
published the “Manifesto for Children,” which iddigs two main problems affecting migrant or
asylum-seeking children. First, children born aa,seutside Maltese territorial waters, and on
unregistered vessels may not be registered asdagan born in Malta and are thus without a
nationality in case they have not acquired theieps’ nationality. Second, the Manifesto states
that where the age of a person declaring to benamig in doubt, the child should not be placed
in detention but rather in age-appropriate acconatiod until age verification procedures are
completed®

In terms of immigration law and policy, both accanjfed and unaccompanied children who
arrive in Malta in an irregular manner are autoocaly detained and there are no special
facilities in detention to address the needs ofdohin. Release is only possible when age
assessment procedures are completed. Age assegsowsdures may take up to several weeks
or months depending on the number of boat arriaald the capacity of AWAS to conduct

29 ACT XVIII of 1980, as amended by Acts XIII of 1988d XIII of 2002; and Legal Notice 423 of 2007.
3Ohttp://www.tfal.org.mt/MediaCenter/PDFs/1 Manife¥tP0for%20Children%202013%20-%202%20%28for%20PDFpedf9. at
pages 24-25.
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assessment procedures. This means that duringitta ieception period, children are detained
with adults, sometimes in poor conditidhs

Women

UNHCR considers it a significant improvement thatrécent years single women are detained
separately from men and that couples declaringetenbrried are detained in a separate facility.
Nonetheless, as mentioned above, pregnant wometcompanied girls and other vulnerable
women need to undergo a vulnerability assessmeeefdure before release is authorized by the
immigration authorities. UNHCR notes that in 2014ignificant number of women got pregnant
while detained with their partners. UNHCR welconaesl supports the initiative by AWAS to
develop an SGBYV prevention and response framevarrthé open centres in Malta.

UNHCR has noted that a high number of single wolfreciuding unaccompanied children) are
becoming pregnant while in Malta. UNHCR has supgbriwareness activities and individual
support provided to females in open centres toemddthe situation. Targeted support to refugee
women is also recommended in view of a number aghem suffering from post-natal depression.

Women in detention

Many of the guards and personnel in detention esrdre former military or police staff. While
an increase in the number of female personnel bas bought, identifying suitable candidates
has proven challenging. As a result, women and girl detention centres are in permanent
contact with male guards and support persotfrighis has raised concerns, particularly in centres
where showers and sanitary facilities do not haxeate partitions. Malta is encouraged to
consider further utilization of civilian personnéhcluding females, in the management of the
closed centres. Several incidents involving seanal gender-based violence in detention centres
have been brought to the attention of UNHCR andnpes, some have resulted in criminal
charges being filed. UNHCR has supported the aitith®rwith organizing regular training
sessions for detention guards, including with sessidedicated to addressing issues relating to
women in detention. However, training efforts carlyabe a part of the solution to the issues
mentioned above.

Human trafficking

Although no reliable statistics are available, UNRI€onsiders it likely that a number of women
who have arrived irregularly in Malta are victimistiafficking. The capacity of the authorities to
identify and engage with (potential) victims hasmevery limited. In 2011, the Government
launched the Malta Action Plan on Combating Traffig in Persond® The implementation of
the Action Plan is coordinated by the TraffickimjRersons Coordinator, with the support of the
relevant ministries and other authorities concern€ldis includes the Human Trafficking
Monitoring Committee, one of whose objectives iss@t up an identification mechanism.
UNHCR welcomes these as important steps towardsowving the situation. However, UNHCR
is not aware of any victims of trafficking yet iddied through this mechanism or of any specific
structure of support services which have beensetxalusively to assist victims of trafficking. A
victim of trafficking who co-operat&swith the Maltese authorities may be granted anzixth

%1 There have been some exceptional cases, wheneshitthve been identified immediately upon arrivad &ransferred to special
facilities rather than to detention. UNHCR cons#dtiis a good practice that should form the basighfe general system for dealing
with unaccompanied children in Malta.

32 UNHCR is aware of only two female detention sesvitficers working in detention.

% http://mjha.gov.mt/MediaCenter/PDFs/1_Action%20@420Trafficking.pdf

% According to Regulation 2, "co-operate" meansgifiing of information by the third country natiortalthe immigration authorities
related,inter alia, to his arrival in Malta as a victim of trafficlgnor related to his illegal arrival in Malta anctlides, in particular,
the names of persons of traffickers and their agplioes or details related to points of departurjctv information leads to, or
contributes significantly to, the tracing or prastan of the trafficker”.
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residence permit. UNHCR has also noted that the Office of the ReéuGemmissioner has in
some cases granted refugee status to victimsfti€kiag.

Personswith disabilities

In 2012, Malta ratified the UNConvention on the Rights of Persons with Disabditi
Beneficiaries of international protection who haweental or physical disabilities are often
accommodated at the Good Shepherd Home in Balzari@O-managed open centre for
vulnerable asylum-seekers and beneficiaries of rnat@nal protection. While UNHCR
welcomes that certain open centres specificallgrefsupport by housing vulnerable individuals,
it is also noted that the Balzan centre does nwet hhe facilities and resources required to
provide adequate individualized care for persorth wisabilities. Mainstream support facilities
providing support for people with special needs iarerinciple available also to people of
concern to UNHCR, but in practice the capacityfteronot sufficient to ensure effective access
to such services.

LGBTI persons

With regards to lesbian, gay, bisexual, transgeadel intersex persons, there are currently no
structured identification mechanisms specificalidieessing their needs and no individualized

support within detention facilities. Where theicggty cannot be assured in detention, release or
referral to alternatives should be considerediagiliconfinement is not an appropriate way to

ensure their protectiofi.

Recommendations
Age, gender and diversity issues
Children

« Take all necessary measures to ensure that chilarennot detained, regardless of
whether they are separated or accompanied byfteilies.

* Improve age assessment practices by ensuring fleeitais sufficient to implement a
timely procedure and ensure that age assessments@ertaken only in cases of serious
doubt.

» Establish a formal best interest determination @doce to operationalize Article 3 of the
CRC and ensure the child's best interests are giviemary consideration throughout the
asylum/immigration process.

Women

» Pursue recruitment efforts to increase the numbfamnoale staff in detention centres.

» Improve material reception conditions for womenidiesg in open centres and develop
structures and safeguards to prevent and combaVSGB

» Pursue implementation of an effective procedureidentifying and responding to the
needs of victims of human trafficking.

LGBTI persons
» Improve identification mechanisms and safeguardspiecifically address the needs of
LGBTI persons in detention and provide individuatizsupport in detention and open

centres.

Issue 4: Statelessness

% Permission to Reside for Victims of Traffickingltegal Immigration who Co-operate with the Malte&athorities Regulations,
Subsidiary Legislation 217.07, Legal Notice 172007.
% Guidelines 9.7, para 65, UNHCR Detention Guideligg12.
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Malta is currently one of only four EU Member Statehich are not party to th&954
Convention relating to the Status of Stateless dtersMalta is also not a party to tH©61
Convention on the Reduction of StatelessriasSeptember 2012, at the UN High Level Meeting
on the Rule of Law in New York, the Delegation b&tEuropean Union made a pledge that all
EU Member States which have not already done daatify the 1954 Conventiomnd consider
ratifying the 1961 ConventionAccession to the Statelessness Conventions westiablish a
framework to prevent and reduce statelessness\and e detrimental effects of statelessness
on individuals and society by ensuring minimum dtas of treatment for stateless persons.

The 1954 Convention relating to the Status of StateRmsonsensures minimum standards of
treatment for stateless persons in respect to deuwef fundamental rights. These include, but
are not limited to, the right to education, empleym housing and public relief. Importantly, the
1954 Conventiomlso guarantees stateless persons a right tatideant travel documents and to

administrative assistance.

Furthermore, thd961 Convention on the Reduction of Statelessesablishes an international
framework to ensure the right of every person toationality by establishing safeguards to
prevent statelessness at birth and later in lifés Treaty is therefore complementary to standards
contained in other human rights treaties. An ineeeim the number of State parties to the two
Statelessness Conventions is essential to stramigthmternational efforts to prevent and reduce
statelessness and ensuring full enjoyment of a euwftthese rights.

The MalteseCitizenship A¢f contains some provisions that are not in line viitlernational
standards to prevent or reduce statelessness. dRgg#ine acquisition of nationality by children
born on the territory, whilst a number of safegsaade in place, there is no such safeguard in
place for children who would otherwise be statelbssause they are born to stateless parents or
foreigners who are unable to confer their natidpadin a child born abroad. Similarly, those
children born before 31July 1989 to a Maltese mother and a foreign fativer at risk of
statelessness, as prior to that date only childr@m to male nationals would automatically
acquire nationality; Maltese women were only aldeconfer nationality by registration. The
Maltese Citizenship Actalso provides that a stateless person may applyafaertificate of
naturalization as a citizen of Malta under certainditions®®

Despite these shortcomings, there are also sonivpaaements within thélaltese Citizenship
Act it gives Maltese citizenship to foundlirfgsthough this safeguard against statelessness is
limited to new-born foundlings, and conditions reaiation of citizenship on the possession of a
foreign citizenship.

The Act contains specific provisions relating te tfeprivation of citizenship but only includes a
safeguard against statelessness in case of dépnivaet nationality for reasons of a prison
sentence of not less than twelve morithdlalta‘'s Demographic Review documents 24 stateless
persons in the country having acquired Malteseaniiship in the years 2008-2010.

In this context UNHCR welcomes the recommendatiptCEDAW requestindgthe State party
to consider acceding to the 1954 Convention Rajatinthe Status of Stateless Persons and the
1961 Convention on the Reduction of Statelessreéss.”

%" Chapter 188 of the Laws of Malta.

% Article 10(1).

39 Article 5(1).

40 Article 14 (3).

4! See para 39 of the CEDAW concluding observationMlalta, 47" Session, November 2010, available at:
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In 2013, UNHCR has embarked on a mapping exercisgarify existing and potential gaps in
legislation, policy and practice as regards grong edividuals affected by statelessness. The
intention is to develop a better basis for furtléscussion with the Maltese authorities on
possible ways to address these challenges, inguwdimegards possible accession to the relevant
international instruments. One the basis of theoomgystudy, UNHCR intends to approach the
relevant Maltese authorities for further dialoguetiois issue during 2013 and 2014.

Recommendations
» Consider acceding to tH®954 Convention relating to the Status of StatdRegsonsand
the1961 Convention on the Reduction of Statelessness;
» Identify and address current gaps in national latjisn and policy, especially regarding
documentation and citizenship issues that affeitdrem residing in Malta, with a view to
amending such laws and policies to prevent staeéss.

Human Rights Liaison Unit
Division of International Protection
UNHCR

March 2013

http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G10/46/7DF/G1046441.pdf?OpenElement
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Excerpts of Concluding Observations and Recommendains from UN Treaty
Bodies and Special Procedures Reports

- Universal Periodic Review:
Malta
We would like to bring your attention to the followg excerpts from UN Treaty
Monitoring Bodies’ Concluding Observations and Reaatendations relating to issues of
interest and persons of concern to UNHCR with mgdo Malta, as well as the 2010
report of the mission of the UN Working Group orbArary Detention to Malta.
1. Treaty Body Reports
Committee on the Elimination of Racial Discrimination

CERD/C/MLT/CO/15-20, 79 Session
14 September 2011

13. While noting the large flow of immigrants anffoes made by the State party in
dealing with it, the Committee is concerned abeyorts according to which their legal
safeguards are not always guaranteed in practicealso concerned about the detention
and living conditions of immigrants in irregulartuiation in detention centres, in
particular of women and families with children.t(&).

The Committee recommends that the State party stregthen its efforts to effectively
guarantee the legal safeguards for all immigrants etained, in particular to inform
them about their rights, including the legal assisince and to provide assistance to
those who seek asylum. The Committee also recommendhat the State party
continue its efforts aimed at improving the livingand conditions of detention of
immigrants and thus comply with international standards, in particular the
modernization of detention centres and the placemérof families with children in
alternative open accommodation centres. The Commée further recommends that
the State party adopt the project conducted by thé&kefugee Commissioner in order
to improve the refugee system.

Due to the large flows of migrants into the territay of Malta, the Committee
recommends that the State party continue to seek sistance from the international
community and in particular from European Union partners as well as bilateral
cooperation.

14. The Committee is concerned about the recurrehdets against conditions of their
detention (2005, 2008 and 2011) by detained immigran detention centres, for
example at Safi Barracks, and about the reportedssive use of force to counter them
(art.5).

The Committee recommends that the State party takeppropriate measures to
improve conditions of detention and refrain of resatiing to excessive use of force to
counter riots by immigrants in detention centres, ad to avoid such riots. In that
regard, the Committee recommends that the State p&r pursue the implementation
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of the recommendations made in the Pasquale repodn events occurred in the
detention centre Safi Barracks, in 2005.

15. While noting different measures taken by thegeSparty to facilitate the integration
of immigrants in the Maltese society, such as ttaldishment of the Welfare Agency,
the vocational and language training, the Commiemncerned about difficulties faced
by immigrant women, in particular refugees and @sykeekers, in effectively accessing
to education, to social services and to the laboanket. (art. 5)

In light of its General recommendations No. 25(20Q0n gender-related dimensions
of racial discrimination; No. 30 (2005) on discrimnation against noncitizens and No.
32 (2009) on the meaning and scope of special measuin the International
Convention of All Forms of Racial Discrimination, the Committee recommends that
the State party to:

(a) undertake focused measures to favour immigrant womeand to integrate the
racial dimension in all policies related to enhanak opportunities for women
in the State party;

(b) carefully monitor the impact of its laws and polices on immigrant women, in
particular refugees and asylum-seekers, in order tgrotect them against
double discrimination and marginalization. In that regard, the Committee
recommends that the Employment and Training Corpordion also include in
its initiatives the situation of immigrant women;

(c) provide the Committee with information in that regard in its next periodic
report.

16. While noting measures taken by the State gargombat racial discrimination, the
Committee is concerned that immigrants, in paréiculefugees, asylum-seekers and
irregular migrants continue to face discriminationthe enjoyment of their economic,
social and cultural rights, in particular with redyao access to housing and employment.
(art.5)

In light of its General recommendation No. 30 (20050n discrimination against non-
citizens, the Committee recommends that the Statérengthen its efforts to apply its
legislation to combat racial discrimination direct or indirect, with regard to the
enjoyment of economic, social and cultural rights ¥ immigrants, in particular
refugees and asylum-seekers, including access tetprivate rental housing and to
the labour market. The Committee recalls that, unde the Convention, differential
treatment based on citizenship or immigration stats will constitute discrimination

if the criteria for such differentiation, judged in the light of the objectives and
purposes of the Convention, are not applied pursudrto a legitimate aim, and are
not proportional to the achievement of that aim. Tke Committee requests that the
State party provide it with information on the outcome of the case pending before
the National Commission for the Promotion of Equally with regard to racial
discrimination in renting private accommodation. The Committee also requests the
State party to provide it with comprehensive data o economic, social and cultural
situation of immigrants in its next periodic report.
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17. While noting measures taken to promote diwerdiblerance and understanding
between different ethnic groups, including throwgrious trainings in schools and
awareness-raising campaigns, the Committee is coedeabout the absence of
information on achievements and practical impaduah measures. (art.7).

The Committee recommends that the State party stregthen its efforts to eliminate
stereotypes of immigrants, in particular refugees ad asylum seekers and pursue its
awareness-campaigns on equality, inter-cultural di@gue, tolerance, in particular
by including in the school curricula and the media.ln that regard, the Committee
encourages the State party to foster an effectiveutiicultural learning environment,
and to take into account the provisions of the Corention in the draft national
minimum curriculum for early education and care and compulsory education.

Committee on the Elimination of Discrimination Against Women
CEDAW/C/MLT/CO/4, 47" Session
9 November 2010

Trafficking and exploitation of prostitution

26. The Committee remains concerned about the fyanfotlata with regard to trafficking
of women and girls into the State party. As suble, Committee was not provided with
sufficient information on the actual situation imetState party and on the institutional
mechanism in place to fight against trafficking.eT@ommittee is concerned that the
granting of temporary residency permits to victimsbased on cooperation with the
authorities in legal proceedings.

27. The Committee encourages the State party to prale, in its next periodic report,
comprehensive information on the prevalence of trdicking in Malta. The
Committee calls upon the State party to take all gpropriate measures to ensure
better identification and investigation of trafficking cases, particularly through the
establishment of a mechanism to proactively ensuidentification of and support for
trafficked persons as well as enhanced training andapacity-building efforts for law
enforcement officials, including immigration officials, so as to increase their ability
to identify potential victims of trafficking. The Committee invites the State party to
strengthen its measures to combat all forms of trdicking in women and children,
including through increased international, regionaland bilateral cooperation with
countries of origin and transit, in line with article 6 of the Convention. In this
respect, the Committee urges the State party not dnto ensure the prosecution and
punishment of individuals involved in trafficking, but also the protection and
recovery of victims of trafficking. The Committee dso urges the State party to
consider using the Recommended Principles and Guililees on Human Rights and
Human Trafficking developed by the Office of the Uited Nations High
Commissioner for Human Rights in 2002 as a basis ifdts plan of action. The
Committee calls upon the State party to collect anénalyse data on all aspects of
trafficking, disaggregated by age, sex and countryf origin, in order to identify
trends. The State party is encouraged to undertakea study on the issue of
trafficking, including the root causes, with a viewto identifying priority areas for
action, and to formulate relevant policies.
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Refugee and asylum-seeking women

38. While welcoming several measures intended surenthe protection of asylum-
seeking and refugee women including programmeseadohg the needs of pregnant
women and minors, the establishment of separate @@eommodation centres for
refugee women, and early release from detentiotreffior families, the Committee is
concerned at the State party’s capacity limitatiand effective access to education and
social services for asylum-seeking and refugee woriibe Committee is particularly
concerned about the situation of asylum-seeking emnespecially the fact that they
often do not receive assistance from female publficials and that frequently the
interpreters provided for the interviews are mehese facts create serious impediments
to women asylum-seekers who are victims of sexbak@a The Committee is further
concerned about the lack of information on staggless women in the State party.

39. The Committee calls upon the State party to kpeunder review and carefully
monitor the impact of its laws and policies on wome migrants, refugees and
asylum-seekers with a view to taking remedial meases that effectively respond to
the needs of those women. In this respect, the Coriitee urges the State party to
fully integrate a gender-sensitive approach througbut the process of granting
asylum/refugee status, including in the applicatiorstage by ensuring the availability
of female interpreters. The Committee requests th8tate party to consider acceding
to the 1954 Convention Relating to the Status of &teless Persons and the 1961
Convention on the Reduction of Statelessness.

Committee on the Rights of the Child
CRC/C/OPAC/MLT/CO/1, 4% Session
17 October 2006

Dissemination and training

8. The Committee regrets the lack of informatioowidissemination and training with
respect to the Optional Protocol.

9. The Committee recommends that the State party sore that training activities on
the Optional Protocol are provided to the armed foces. It further recommends that
the State party develop systematic awareness-raigin education and training
programmes on the provisions of the Optional Protoal specifically addressed to all
relevant groups working with and for children, notably professionals working with
asylum-seeking, refugee and migrant children entemg Malta from countries
affected by armed conflict, such as medical professals, social workers, police
officers, teachers, lawyers and judges. The Stateagy is invited to provide
information in this respect in its next report.

Measures adopted with regard to disarmament, demobzation, physical and
psychological recovery and social reintegration

12. The Committee notes that the State party isuatcy of transit and destination of
asylum-seekers and migrants, including childremes@oming from countries affected
by armed conflict. In this respect, the Committedajle noting that the Children and
Young Persons (Care Orders) Act has provisionsitakare of unaccompanied minors
and that the residential set-up “Dar is Sliem” odfeshelter and services to
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unaccompanied asylum-seekers who are under 18prisemed at the practice of
automatic detention of all persons entering Maiftaan irregular manner. While the
duration of this detention has been recently reditoea maximum of 18 months and
despite the policy providing that children shoulot e detained, the Committee is
concerned at the information that - in practiceome children and unaccompanied
minors, including children coming from countriesfeated by armed conflict, are
detained in certain cases pending the finalizadioie process for their release.

13. The Committee recommends that the State party:

(a) Identify at the earliest possible stage refugee, sm-seeking and migrant
children entering Malta who may have been involvedh armed conflicts;

(b) Carefully examine the situation of these childrenprohibit their detention in
any case and provide them with immediate, culturajt sensitive and
multidisciplinary assistance for their physical and psychological recovery
and their social reintegration in accordance with aicle 6, paragraph 3, of
the Optional Protocaol,

(c) Systematically train authorities working for and with refugee, asylum-
seeking and migrant children coming from countriesaffected by armed
conflict; and

(d) Engage in international cooperation in this respectand provide further
information on this issue in its next report.

2. Special Procedure Reports

Report of the Working Group on Arbitrary Detention
Addendum: Mission to Malta

A/HRC/13/30/Add.2

18 January 2010

V. Conclusions

76. Although the Working Group is fully aware of the constraints faced by Malta, as
a country with by far the highest population densiy in Europe and with limited
resources, and that, since 2002, it has been exmarcing a large increase of
unauthorized arrivals of migrants and asylum-seekes, it considers that the
mandatory legal detention regime applied to them isot in line with international
human rights law. Migrants in an irregular situation arriving in the country are
subjected to mandatory detention without genuine reourse to a court of law. The
conditions of detention at the closed immigration dtention centres adversely affect
the ability of the detainees to challenge the lawfoess of their detention.
Undocumented persons or migrants in an irregular $uation arriving to Malta have
not committed any criminal offence according to Malese legislation.

77. The Working Group observes that the length of etention of migrants in an

irregular situation and of asylum-seekers has notlearly been defined under law.
Asylum-seekers are held in detention for a maximunof 12 months if their asylum
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claim is still pending. Those migrants who do not gply for political asylum or
whose applications have been rejected may end up tustody for 18 months at
closed detention centres.

78. The Working Group acknowledges the Government'fforts to apply a fast-
track procedure for the release of families of migants with children,

unaccompanied minors, pregnant women and breastfegdy mothers and people
with disabilities, serious or chronic physical or nental problems. However, it
observes that it may take up to three months to fiethem into open centres. It also
notes the decriminalization in 2002 of illegal eny into the country and the adoption
of measures aimed at reducing the time required forthe processing of asylum
applications.

VI. Recommendations

» Concerning detention under immigration powers:

(e) Change its laws and policies related to admiriative detention of migrants in an
irregular situation and asylum-seekers, so that dention is decided upon by a court
of law, on a case-by-case basis and pursuant to atly and exhaustively defined
criteria in legislation, under which detention maybe resorted to, rather than being
the automatic legal consequence of a decision tofuse admission of entry or a
removal order;

() Rule out immigration detention of vulnerable groups of migrants, including
unaccompanied minors, families with minor children, pregnant women,
breastfeeding mothers, elderly persons, persons \itlisabilities, people with serious
and/or chronic physical or mental health problems;

(g) Provide in all cases for automatic periodic relew by a court of law on the
necessity and legality of detention;

(h) Provide for an effective remedy for detaineesot challenge the necessity and
legality of detention at any time of the detentiorperiod and ex post facto and define
the circumstances;

() Where there remains a regime of mandatory admiistrative detention for
migrants in an irregular situation, legally define its maximum period rather than
basing it on Government regulations or policy;

(j) Provide for a system of legal aid for immigraton detainees;

(k) Appeal to the international community to assistthe Government in bringing its
immigration detention regime into conformity with applicable international human
rights law and standards. The Working Group observs that Malta is carrying a
disproportionate burden and does not have the neceary financial and other
resources at its disposal. This does not detract Ma from its international human
rights obligations undertaken voluntarily as a soveeign nation;
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