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! Strangers at the door: Night raids by international forces lose hearts and minds of Afghans, Open Society
Institute & The Liaison Office, February 23, 2010, [hereinafter: Open Society Institute & The Liaison
Office, Strangers at the door] http://www.soros.org/initiatives/washington/articles_
publications/publications/afghan-night-raids-20100222.
2 Jon Boone, “Wikileaks cables: Karzai pushed to end Afghanistan night raids,” The Guardian, December
g, 2010, http://www.guardian.co.uk/world/2010/dec/03/wikileaks-cables-afghanistan-night-raids.

Id.
* Emma Graham-Harrison, “Factbox: Night-time raids in Afghanistan,” Reuters, February 26, 2011,
http://www.trust.org/alertnet/news/factbox-night-time-raids-in-afghanistan/. The article also noted that of
the 1700 detained “not many” remained in custody, and that this rate of night raids per night was already an
increase on the previous 3 month period’s 17 per day average.
> Interview with COM-ISAF strategic advisor, Kabul city, Kabul province, April 17, 2011. Note that the
estimate of 40 night raids is the high end, not the average per night.
® In July 2011, Afghan President Hamid Karzai demanded that ending night raids must be a precursor to
any long-term strategic partnership between Afghanistan and the United States. Emma Graham-Harrison,
Long-term deal with U.S. must be on Afghan terms: Karzai,” Reuters, Jul 26, 2011,
http://www.reuters.com/article/2011/07/26/us-afghanistan-us-idUSTRE76P1U320110726
"BBC News, “Afghanistan: 'Three hurt' in new anti-Nato protest,” May 19, 2011,
http://www.bbc.co.uk/news/world-south-asia-13451677.

8 As one man from Wardak interviewed for the study explained, “Even a 7-year-old child hates the foreign
military because of their activities. Knocking on homes and searching families at night... [is] a cause for
people to stand against the foreign military.” Erica Gaston & Jonathan Horowitz, The Trust Deficit: The
Impact of Local Perceptions on Policy in Afghanistan, Open Society Foundations (October 2010) at p. 5,
http://www.soros.org/resources/articles_publications/publications/policy-afghanistan-20101007.

° The Liaison Office, Crime and Policing in Afghanistan: Strengthening Crime Response Through Local
Providers, Kabul: The Liaison Office (2011 forthcoming).

1% Interview with 38-year-old male, Surkhod district, Nangarhar province, Feb. 9, 2010.

' An unclassified version of the first tactical directive has been released and is available at:
http://www.isaf.nato.int/article/isaf-releases/isaf-issues-guidance-on-night-raids-in-afghanistan.html.
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12 Matthew Green, “Petracus Orders Care over Afghan Night Raids,” Financial Times, Dec. 17, 2010,
http://www.ft.com/intl/cms/s/0/2356fa76-0a06-11e0-9bb4-00144feabdc0,s01=1.html#axzz1Mv8ajzPH.

3 Open Society Institute & The Liaison Office: Strangers at the door, supra note 1.

! Thomas Ruttig and Susanne Schmeidl, 2011, “Talking about Civilian Casualties in Kabul (with
comment)”; Afghanistan Analyst Network Blog, 3 July 2011, http://aan-
afghanistan.com/index.asp?id=1893.

Y Interview with Mohammad Daudzai, “Kill/Capture”, PBS Frontline, May 11, 2011,
http://www.pbs.org/wgbh/pages/frontline/Kill-capture/interviews/mohammad-daudzai.html

18 Phone interview with international official, June 7, 2011.

Y Thom Shanker, Elizabeth Bumiller, and Rod Nordland, “Despite Gains, Night Raids Split U.S. and
Karzai,” New York Times, November 15, 2010,
http://www.nytimes.com/2010/11/16/world/asia/16night.html

18 Other independent monitors have also noted broader community recognition of improved accuracy.
Interviews with international human rights monitors in Kabul, Afghanistan,[names, titles withheld] on
February 9, 2011; February 10, 2011; April 13, 2011; July 4, 2011. See also, Carlotta Gall, “Night Raids
Curbing Taliban, but Afghans Cite Civilian Toll,” New York Times, July 8, 2011 (Elders and local Afghans
said the raids were generally precise and caused fewer civilian casualties than before, according to
Georgette Gagnon, director of the human rights unit of the United Nations mission in Afghanistan.”)
http://www.nytimes.com/2011/07/09/world/asia/09nightraids.html?ref=carlottagall &pagewanted=all.

9 Interview with 41-year-old male, Kandahar city, Kandahar province, April 14, 2011.

% See, e.g., Matt Robinson, “Flash, Bang, But Afghan Night Raid Comes up Empty,” Reuters, February
24,2011, [Hereinafter: Robinson: “Flash, Bang”]
http://photoblog.msnbc.msn.com/_news/2011/02/24/6122551 -flash-bang-but-afghan-night-raid-comes-up-
empty (noting that in a night raid the journalist participated in the target was not there, either because of
mistaken intelligence or because he got away).

21 Mistaken intelligence has happened frequently in ISAF operations, not limited to night raids. For
example, a recent case study of a targeted killing that took place in Takhar province, Afghanistan, in
September 2010, criticized the U.S. military for failing to crosscheck intelligence on the individual targeted
with publicly available facts about that person. Kate Clark, “The Takhar attack: Targeted killings and the
parallel worlds of U.S. intelligence and Afghanistan,” Afghan Analysts Network Blog, May 10, 2011,
http://www.aan-afghanistan.org/index.asp?id=1691.

22 Sharifullah Sahak & Alissa Rubin, “For Second Time in 3 Days, NATO Raid Kills Afghan Child,” New
York Times, May 14, 2011, http://www.nytimes.com/2011/05/15/world/asia/15afghan.htmI?_r=1.

% Interview with 22-year-old male, Jalalabad city, Nangarhar province, February 5, 2011. See also, Emma
Graham-Harrison, “NATO's "successful" Afghan night raids come with high civilian cost,” Reuters,
February 24, 2011, http://www.trust.org/alertnet/news/feature-natos-successful-afghan-night-raids-come-
with-high-civilian-cost/

* Former State department contractor, Matthew Hoh, who was familiar with the targeting process while
based in Zabul province in 2009, said the increase in night raids was inevitably due to a relaxation of
standards for targeting such that even those tangentially related to the Taliban might now be targeted.
Gareth Porter and Shah Noori, “Understating Afghan Civilian Deaths,” CounterPunch.com, March 19,
2011, http://www.counterpunch.org/porter03182011.html.

% Interview with 41-year-old male, Kandahar city, Kandahar province, April 14, 2011.
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% Interview with 26-year-old male, Gul Tapa district, Kunduz province, May 23, 2011.

27 International military officials interviewed on this subject said that even if an individual is not the target
of a raid, he may still be detained because his involvement in the insurgency is not always clear until
questioned and his information checked out. Interview with Col. Paul Harkness, Kabul city, Kabul
province, Afghanistan, June 9, 2010. Two other military and defense officials involved in operational
aspects of night said that even if that man is known to be a civilian, he will still be detained because he may
know valuable information about those captured or other aspects of the insurgency, and would possibly be
more willing to divulge such information than a captured insurgent. Phone interview with military officer,
May 26, 2011; Interview with defense contractor, Washington, DC, May 15, 2011.

%% Interview with 24-year-old male, Gul Tapa district, Kunduz province, May 23, 2011.

# Interview with 43-year-old male, Panjwaii district, Kandahar province, April 10, 2011.

% See also Emilie Jelinek, “Paktia's lost promise,” FP.com, July 21, 2011,
http://afpak.foreignpolicy.com/posts/2011/07/21/paktias_lost promise (describing an incident in which

armed Taliban demanded shelter in the middle of the night from a civilian family, despite their protests,
leading to a night raid that Killed three and injured two of the civilian family).

*! This pattern has also been identified by other monitors working on these issues. For example, an
Afghanistan Analysts Network (ANA) investigation into a series of night raids in Nangarhar province from
October to November 2010 suggests the raids — some of which resulted in fatalities — were seeking
information from those who had contact with a local religious cleric and shadow governor named Maulawi
Yusuf. Fabrizio Foschini, “Because the Night Belongs to Raiders: Special ops in Nangrahar,” Afghan
Analysts Network Blog, Oct. 1, 2010, http://aan-afghanistan.com/index.asp?id=1424.

% Interview with former COM-ISAF staff, Washington, DC, May 27, 2011.

¥ Phone interview with former COM-ISAF strategic advisor, May 31, 20

% See also, United Nations Assistance Mission to Afghanistan & Afghanistan Independent Human Rights
Commission, Annual Report on Protection of Civilians in Armed Conflict 2010, March 2010, at pp. 31 - 32
[hereinafter: UNAMA/AIHRC 2010 report].

% Interview with 33-year-old, Kunduz city, Kunduz province, May 23, 2011. Interview with 24-year-old,
Kunduz city, Kunduz province, May 23, 2011; Interview with 26-year-old, Kunduz city, Kunduz province,
May 23, 2011.

% Interview with elder, Kunduz city, Kunduz province, May 25, 2011.

#Interview with 43-year-old male, Panjwaii district, Kandahar province, April 10, 2011.

¥ See also, UNAMA/AIHRC 2010 report, supra note 33, at pp. 31 - 32.
®  There may also be deliberate detention operations, more akin to night raids, during these clearing
operations.

% There may also be deliberate detention operations, more akin to night raids, during these clearing
operations.

“0 Under Article 51(3) of Additional Protocol I, “Civilians shall enjoy the protection afforded by this
Section unless and for such time as they take a direct part in hostilities.” Protocol Additional to the Geneva
Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts
(Protocol I), 8 June 1977, 51(3) [hereinafter: “Additional Protocol I”’]; Protocol Additional to the Geneva
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Conventions of 12 August 1949, and relating to the Protection of Victims of Non- International Armed
Conflicts [hereinafter: “Additional Protocol II”’], 8 June 1977, Art. 13(3),
http://www.icrc.org/ihl.nsf/FUL L/A75; ‘Interpretive Guidance on the Notion of Direct Participation in
Hostilities under International Humanitarian Law (Adopted by the Assembly of the International
Committee of the Red Cross on 26 February 2009)” International Review of the Red Cross No. 872,
December 2008, http://www.icrc.org/eng/resources/documents/article/review/review-872-p991.htm.

*1 Nilz Melzer, Interpretative Guidance on the Notion of Direct Participation in Hostilities, International
Committee of the Red Cross, 01-07-2009 Publication Ref. 0990, May 2009,
http://www.icrc.org/eng/resources/documents/publication/p0990.htm.

“2 Id. at p. 61.

*% Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, Adopted by the
Eighth United Nations Congress on the Prevention of Crime and the Treatment of Offenders, Havana,
Cuba, 27 August to 7 September 1990, http://www2.ohchr.org/english/law/firearms.htm; Code of Conduct
for Law Enforcement Officials, Adopted by General Assembly resolution 34/169 of 17 December 1979,
http://wwwz2.ohchr.org/english/law/codeofconduct.htm.

** There is also support in recent U.S. law and practice for interpreting IHL as limiting the power to detain
for intelligence purposes. In Hamdi v. Rumsfeld, the U.S. Supreme Court recognized that the power to
detain is intended to prevent combatants from returning to the battlefield, not to gather intelligence. Hamdi
v. Rumsfeld, 542 U.S. 507, 521 (“Certainly, we agree that indefinite detention for the purpose of
interrogation is not authorized.”). The criteria used by U.S. Detention Review Boards (DRBS) in
Afghanistan also reflect this legal position. DRBs are expressly prohibited from keeping individuals in
detention based solely on their intelligence value. Memorandum from Deputy Secretary of Defense: Policy
Guidance on Review Procedures and Transfer and Release Authority at Bagram Theater Internment
Facility (BTIF), Afghanistan (U), July 2, 2009, at p. 2,
http://www.aclu.org/files/pdfs/natsec/bagram20100514/07bagrampolicy_30-92.pdf

*® There is ongoing academic debate about the scope of authority for detentions in non-international armed
conflict, and how many of the established detention standards of international armed conflict — including,
for example, the authority to intern civilians for “imperative reasons of security” under the Fourth Geneva
Convention -- may be treated as analogous. See, e.g., Jelena Pejic, “Procedural Principles for
Internment/Administrative Detention in Armed Conflict and other Situations of Violence,” Int’l Rev. of the
Red Cross, Volume 87, Number 858 (June 2005), p. 380,
http://www.icrc.org/eng/assets/files/other/irrc_858 pejic.pdf [hereinafter: Pejic: “Procedural violations™]
(arguing that some of the standards of international armed conflict apply by analogy in non-international
armed conflict, including, for example the principle that intelligence value alone is not normally sufficient
basis for internment).

“® Article 3 common to the four 1949 Geneva Conventions provides that all individuals should “be treated
humanely without any adverse distinction founded on race, colour, religion or faith, sex, birth or wealth, or
any other similar criteria.” Arbitrary deprivation of liberty has been found to be a violation of Common
Article 3 as a form of inhumane treatment: “State practice establishes [prohibition on arbitrary deprivation
of liberty] rule as a norm of customary international law applicable in both international and non-
international armed conflicts. It should be noted that common Article 3 of the Geneva Conventions, as well
as both Additional Protocols I and Il, require that all civilians and persons hors de combat be treated
humanely, whereas arbitrary deprivation of liberty is not compatible with this requirement.” See
International Committee of the Red Cross, Customary IHL Database: “Rule 99: Deprivation of Liberty,”
available at http://www.icrc.org/customary-ihl/eng/docs/v1_rul_rule99 (last accessed Aug. 14, 2011).
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*7 Collective punishment prohibited under Additional Protocol I1, Art. 4 (2)(b). Case-by-case determination.
Pejic: “Procedural violations,” supra note 45 at p. 380. See also Prosecutor v. Delalic, No. IT-96-21-A,
327 (Feb. 20, 2001).

*® See supra note 45.

* Interview with male [age unknown], Jalalabad city, Nangarhar province, Feb. 7, 2011.
Interview with male [age unknown], Maidan Shar, Wardak province, March 25, 2010

5! Interview with male [age unknown], Kandahar city, Kandahar province, Nov. 22, 2010.
52 UNAMA/AIHRC 2010 report, supra note 35.

%% See, e.g., Gareth Porter and Shah Noori, “U.N. Reported Only a Fraction of Civilian Deaths from U.S.
Raids,” Inter Press Service, March 17, 2011, http://ipsnews.net/news.asp?idnews=54883 (citing AIHRC
Commissioner Nader Nadery that the UNAMAJ/AIHRC report only included statistics and case studies
based on cases they were able to investigate thoroughly); UNAMA Protection of Civilians, Mid-Year
Report, July 2011, page 25. (“Given both limitations associated with the operating environment and limited
access to information, UNAMA may be under-reporting the number of night raids involving civilian
casualties.”) Interview with international human rights monitor [name, title withheld] in Kabul city, Kabul
province, February 10, 2011 (discussing under-reporting of night raids because many of the areas in which
they take place are inaccessible and the civilian deaths are difficult to verify).

> See, e.g., Carlotta Gall, “Night Raids Curbing Taliban, but Afghans Cite Civilian Toll,” New York
Times, July 8, 2011 (noting that “Military officials say that they get their target 80 percent of the time, and
that less than 1 percent of the raids lead to civilian casualties.”). ISAF generally tracks civilian casualties
according to whether the death or injury was the result of “direct fire”, “indirect fire”, “close air support”,
etc. It does not aggregate casualties resulting from night raids specifically. This may explain why it does
not release statistics on civilian casualties in night raids, although it does raise a question as to where the

1% statistic originates.

*® In particular, it seems methodologically unconvincing that the statistic about no shot fired in 80% of
night raids has remained the same for over a year, despite changes in the number of operations, and tactics
used over time. See, e.g., Quil Lawrence, “Afghan Deaths Reignite Controversy Over Night Raids,”
National Public Radio, May 24, 2010, http://www.npr.org/templates/story/story.php?storyld=127090878 (a
May 2010 story noting ISAF statements that in 80% of night raids no shots fired); Robinson: “Flash,
Bang”, supra note 19 (a February 2011 story noting ISAF statements that in 80% of night raids no shots
fired); http://www.pbs.org/wgbh/pages/frontline/kill-capture/night-raids/ (a May 2011 story noting ISAF
statements that in 80% of night raids no shots fired).

% Interview with male [age unknown], Jalalabad city, Nangarhar province, Feb. 7, 2011.

¥ Interview with 30-year-old male, Mehter Lam city, Laghman province, Feb 8, 2011 (also noting that his
uncle subsequently died from his wounds, a shrapnel wound to the arm).

% 4.

% A spokesman for ISAF at the time noted that it did not matter whether the men who ran outside were
firing or not for a determination of hostile intent. “If you have got an individual stepping out of a
compound, and if your assault force is there, that is often the trigger to neutralise the individual. You don’t
have to be fired upon to fire back.” Jerome Starkey, “Nato ‘covered up’ botched night raid in Afghanistan
that killed five,” The Times, March 13, 2011.

% |nterview with 61-year-old male, Surkhod district, Nangarhar province, Feb. 9, 2011. “I don’t remember
any calling out or anything. Just when they saw my son they shot him. My son in law then woke up from
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the sleep and started running away and saw the Americans and they shot him. My son was holding the gun.
He had a special gun, not like a regular one but the type you shoot birds with. They directly pointed at my
son and shot him. He was sleeping at the time, in his chest. 10 or 12 bullets. Then they told me to raise my
hands.”

® In an incident in May 2011, a 12-year-old girl was shot when she ran away from an intruding force
during a night raid. According to an ISAF statement following the incident: “An individual ran out the back
of the compound toward the outer security perimeter and was Killed when the security force mistakenly
identified what they suspected was a weapon on the individual...Later, the force discovered the individual
was an unarmed Afghan female adolescent.” Alissa R. Rubin, “Girl, 12, Killed in NATO Raid on Wrong
Afghan Home,” New York Times, May 12, 2011. See also Interview with 38-year-old man, Jalalabad city,
Nangarhar province, Feb. 9, 2011 (describing how international military shot after a 12-year-old boy who
ran away when they entered the house and yard).

82 A spokesman for ISAF at the time noted that it did not matter whether the men who ran outside were
firing or not for a determination of hostile intent. “If you have got an individual stepping out of a
compound, and if your assault force is there, that is often the trigger to neutralise the individual. You don’t
have to be fired upon to fire back.” Jerome Starkey, “Nato ‘covered up’ botched night raid in Afghanistan
that killed five,” The Times, March 13, 2011.

® The concern that a man picking up his cell phone might be activating a bomb remotely or calling for
back-up has frequently been used as a justification for shooting someone who otherwise has no hostile
intent. Alissa J. Rubin, “Bombs Kill 13 Afghans; Elderly Man Dies in Raid,” March 21, 2010, New York
Times, http://www.nytimes.com/2010/03/22/world/asia/22afghan.html

% Emma Graham-Harrison, “Factbox: Night-time raids in Afghanistan,” Reuters, February 26, 2011,
http://www.trust.org/alertnet/news/factbox-night-time-raids-in-afghanistan/. Similarly high volumes of
detentions took place in late 2010 and through the summer of 2011, though specific statistics on the number
of those detained were not available, despite repeated requests.

% Andrea Prasow, “Afghan Torture Is No Secret,” National Post, May 4, 2010.
http://network.nationalpost.com/NP/blogs/fullcomment/archive/tags/National+Postost/default.aspx.
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