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SUMMARY OF RECOMMENDATIONS

Recommendations on the mandate of the IBA:

Recommendations on the governing bodies of the IBA:

The instruction in Article 4 for IBA to “provide gable expression of different
approaches” should be reinforced, making it cleat pluralism is an obligation and the
guiding principle of the Authority’s operations.

In addition to equitably representing differentguectives, Article 4 should require the
IBA to serve a wide range of audiences, especihtige which are not adequately serveg
by commercial broadcasters.

The IBA’s obligations towards the different groupssociety should be formulated in an
ethnically neutral way. Article 3 should be amentethis effect.

The IBA’s obligation towards Jews in the Diaspdnawdd be reworded to a generalised
duty to report on and broadcast for overseas ptpuokawith strong ties to the citizens of
Israel.

Article 3(A)(1) should be amended, making it explibat the IBA’s obligation is to
broadcast in an impartial and balanced way on attens of public interest, without
necessarily presenting a favourable picture oState.

An express guarantee of the IBA’s independence fagnother person or entity,
including the government, should be added to th&.BA

Article 4 should be amended, to make it clear tinaadcasting “reliable information” is
an objective for the IBA, but not a legal obligatio

Neither the government nor the Jewish Agency shplag any role in the appointment of
anyone to a position on one of the governing bodigke IBA. Instead, this power should
be wielded by a qualified majority of the Knessea@ross-party committee.
Nominations should be solicited from professiomal aivil society organisations or from
the public as a whole.

The selection process should be transparent amd &F genuine consultation with the
public. In particular, vacancies on the Plenum &hbe announced through a timely
advertisement in leading media, meetings conduzsguhrt of the selection process
should be open, and individuals should be ableakersubmissions to the selecting body.
The power to remove or temporarily suspend thedbareGeneral, members of the
Plenum and members of the Executive Board shosldaith the same body responsible
for their appointment, following identical rules pfocedure.

Loss of capacity to fulfil the duties of membershipuld be added to Article 9 as a
ground for removing members of the Plenum.

The BAL should list exhaustively the grounds onethihe Director-General may be
removed.

Any decision to remove anyone from a position wittiie governing bodies of the IBA
should be open to appeal in court.

Consideration should be given to staggering thedesf members of the Plenum.

Memorandum on the Broadcasting Authority Law of the State of Israel — ARTICLE 19, London, 2007
Index Number: LAW/2007/02/12



Recommendations on the IBA’s structure of governance:

Recommendations on financial arrangements:

Consideration should be given to increasing thgtleof terms on the Plenum from the
current three years.

A provision should be added to the BAL, requirireggons appointed to positions of
responsibility within IBA to serve independentlydaimpartially, to refrain from seeking
or accepting instructions, and to refrain from gdime appointment to advance their
personal interests.

A set of rules of incompatibility should be addedhe BAL, preventing persons with a
significant connection to a political party or tp@vernment, with a stake in the
telecommunications or broadcasting industries, loo Wave been convicted of a serious
crime, from being appointed to the Plenum, ExeeuBoard or the position of Director-
General.

The rules of incompatibility should continue to Bpguring tenure and failure to observe
them should be a ground for removal.

The BAL should specify basic qualifications whidndidates for membership in the
Plenum and Executive Board, or for appointment isedior-General, must possess.

A provision should be added to the BAL, requiring body making appointments to the
Plenum and Executive Board to ensure that its caitipo broadly reflects the different
groups in Israeli society.

Consideration should be given to guaranteeingahainimum number of Arabic-
speaking Israelis will be represented on the PleanthExecutive Board.

A statement should be added to the BAL, to thecetteat the Plenum is the body
responsible for ensuring that the IBA serves thaipunterest and provides good value
for money.

The statement that the Plenum may decide “from tortene, on a specific broadcast
from all aspects” should be removed from Article 13

A provision should be added to the BAL stating tihet Director-General and senior
editorial staff are responsible for editorial pglic

To ensure a proper separation of powers betweesugervisory body and day-to-day
management, members of the Executive Board shaildendrawn from the Plenum. By
contrast, membership in the Plenum should acties & appointment on the Executive
Board, and vice versa.

Consideration should be given to vesting the Plenitim the responsibility to recruit the
members of the Executive Board, including the Doe&eneral, who could serve as its
chair. At a minimum, the roles of the Executive Bband the Director-General should bd
clarified and their respective responsibilitiesaclg delineated.

The powers to authorise rules concerning the liedee levied on all radio and TV sets,
to authorise the IBA’s budget and to set the l@feemuneration for members of the
Plenum should be exercised by the Knesset.

Consideration should be given to adding mechantsrfse BAL to guarantee a stable
level of funding to the IBA, for example by changito a multi-year funding cycle
coupled with annual adjustments for inflation, amgosing constraints on the level by
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which overall funding may change from one fundiggle to the next.
* Alimit should be imposed on the amount of sportspriBA may accept, as a percentage
of its budget.

» The BAL should require IBA to clearly identify spgored programmes as such.
Recommendations on accountability to the public:
* Measures should be taken to enhance the IBA’s atability, including requiring it to

produce an annual report, establish a complaimtsguiure and undertake audience
research.
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1. INTRODUCTION

This Memorandum provides ARTICLE 19's analysis loé Broadcasting Authority Law of
the State of Israel (the BAL) against internatiostdndards on freedom of expression.
ARTICLE 19 is an international, non-governmentairaun rights organisation which works
with partner organisations around the world to gecoand promote the right to freedom of
expression. We have previously provided legal awsyin the area of broadcasting law to
government and civil society organisations in ®@icountries.

The BAL was adopted by the Knesset on 8 March 1&&b led to the establishment of the
Israel Broadcasting Authority (‘IBA’ or ‘the Authity’), the country’s public service
broadcaster, which currently operates two telexisithannels and several radio stations.
Various amendments have subsequently been pasiledyugh none of very significant
import. We understand that plans are afoot to condunew review of the law and this
Memorandum is intended to contribute an internaticGand comparative perspective to the
debate. Our comments are based on an appraida¢ @éxt of the BAL, in an effort to help
ensure that public service broadcasting in Israelgiven the best possible statutory
underpinning.

Overall, we believe that despite some strengthgpeaally in relation to funding
arrangements, the BAL is outdated and offers fevarguotees of a broadcaster which
genuinely serves the public interest. Our primasgoerns are that the BAL fails to require
IBA to cater to the whole of the public, and th&Als editorial and institutional
independence is insufficiently guaranteed. We aréiqularly concerned at the central role of
the government in all appointments to the goveriiodies of the IBA, as well as the fact that
individuals with strong affiliations to the goveremt, political parties or commercial
operations in competition with the IBA may freelg bppointed. The BAL furthermore fails
to offer adequate guarantees that Israel’'s miesriwill be given their equitable voice and
that IBA generally will strive to be inclusive of inorities both in programming and
institutionally. This is particularly relevant wittegard to Israel's minorities, including its
Arabic-speaking citizens, who should be given ac&oand who should also be equitably
represented on IBA'’s board and in the staff geheral

Our comments are based upon general internatiotaaldards regarding freedom of
expression and broadcast regulation, as foundtarnational human rights instruments and
elaborated by the UN Human Rights Committee andrdtluman rights courts, mechanisms
and constitutional tribunals around the world. Takevant standards are summarised in two
ARTICLE 19 publicationsAccess to the Airwaves: Principles on Freedom gqir&ssion and
Broadcast Regulation(the ARTICLE 19 Principle) and A Model Public Service
Broadcasting Lay! which translated the ARTICLE 19 Principles int@aé form as they
relate to public service broadcasting.

! Our analysis is based on an unofficial translatibthe BAL provided to us by I'lam, the Media Gamfor
Arab Palestinians in Israel. We take no resporigitiior errors based on translation. The transtatian be
accessed dittp://www.article19.org/pdfs/laws/israel.psb.65.pd

2 An overview of these analyses can be found orAREICLE 19 website, at
http://www.article19.org/publications/law/legal-dyses.html.

% London, April 2002. Available online attp://www.article19.org/pdfs/standards/accessaiesgpdf

* London, June 2005. Available onlinehdtp://www.article19.org/pdfs/standards/modelpsbizoif
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A brief overview of international standards on ftem of expression and public service
broadcasting is given in Chapter 2 below. Chaptwr8ains the actual analysis of the BAL.
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2. INTERNATIONAL STANDARDS ON FREEDOM OF EXPRESSION AND
PUBLIC SERVICE BROADCASTING

2.1. Guarantee and Importance of Freedom of Expression

Article 19 of theUniversal Declaration on Human Righf§DHRY)’ is the flagship statement
of the right to freedom of expression under intéamal law:

Everyone has the right to freedom of opinion andression; this right includes the right to
hold opinions without interference and to seek.ehee and impart information and ideas
through any media and regardless of frontiers.

As a resolution of the UN General Assembly, the WDid not directly binding on States, but
parts of it, including Article 19, are widely regad as having acquired legal force as
customary international lavMoreover, Israel is a party to tHeternational Covenant on
Civil and Political Rights(ICCPR)! a binding treaty based on the UDHR which contains
very similar guarantee of freedom of expressiomjragh Article 19. Despite the absence of a
written guarantee, the Israeli Supreme Court affolmas early as 1953 that freedom of
expression is also a constitutional principle imestic Israeli law.

Freedom of expression is often characterised asdh®erstone of the rights guaranteed by
the ICCPR and other international human rightstigeaboth because of its centrality to the
democratic form of government and because of itstritmution to securing other human
rights. At its very first session in 1946 the Udit®ations General Assembly adopted
Resolution 59(1) which stated, “Freedom of inforroatis a fundamental human right and ...
the touchstone of all the freedoms to which thetéthiNations is consecrated.The
European Court of Human Rights has stated:

Freedom of expression constitutes one of the #atdnundations of [a democratic]
society, one of the basic conditions for its pregrand for the development of every man

. it is applicable not only to ‘information’ or ‘@hs’ that are favourably received or
regarded as inoffensive or as a matter of indiffeeg but also to those that offend, shock
or disturb the State or any sector of the poputatteuch are the demands of pluralism,
tolerance and broadmindedness without which ther®i‘democratic society”

As the main conduit for public discussion on ang alt matters, the guarantee of freedom of
expression is of particular importance to the massdia, including public service
broadcasters. The Inter-American Court of HumarhRigfor example, has stated: “It is the

® UN General Assembly Resolution 217A (lIl), adopiédDecember 1948.

® For judicial opinions on human rights guaranteeststomary international law, see, for examplarcelona
Traction, Light and Power Company Limited Case ¢Reh v. Spain) (Second PhasélJ Rep. 1970 3
(International Court of Justice)Namibia Opinion ICJ Rep. 1971 16, Separate Opinion, Judge Ammoun
(International Court of Justiceffilartiga v. Pena-Irala 630 F. 2d 876 (1980) (US Circuit Court of Apped¥
Circuit). Generally, see M.S.McDougal, H.D.LasswelIC.Chen,Human Rights and World Public Orderale
University Press (1980), pp. 273-74, 325-27.

"UN General Assembly Resolution 2200A(XXI) of 16 Betber 1966, in force 23 March 1976. Israel signed
the ICCPR on 19 December 1966 and ratified it @c8ber 1991.

8 See, for exampléSol Ha'am v. Minister of Interio(1953) 7 P.D. 87.

% 14 December 1946. The term ‘freedom of informdtismused in its wide sense, as the free circutatib
information and ideas.

10 Handyside v. United Kingdarii December 1976, Application No. 5493/72, 1 EHRR, Para. 49. Statements
of this nature abound in the jurisprudence of artd other judicial bodies around the world.
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mass media that make the exercise of freedom ofessipn a reality** The UN Human
Rights Committee, the body that interprets and se&s the implementation of the ICCPR,
has similarly stressed the importance of free méadighe political process:

[T]he free communication of information and idedsoat public and political issues

between citizens, candidates and elected représ@stdas essential. This implies a free
press and other media able to comment on publieswithout censorship or restraint and
to inform public opiniont?

2.2. Freedom of Expression and Public Service Broadcasting

2.2.1. Pluralism and public service broadcasting
The free speech guarantees of the UDHR and ICCR#8ssthat freedom of expression
includes the right of every personrereiveinformation and ideathrough any mediaAt the
outset, this means that States must refrain frauipd unjustified restrictions on individuals’
ability to access the statements and opinions féret irrespective of the medium used for
their transmission. Pursuant to Article 2 of theCRR, however, the obligation of
governments goes further: they must “adopt suclslite or other measures as may be
necessary to give effect to the rights recognigetihé Covenant.”

In relation to the right to freedom of expressiord @he broadcast media, this means that
governments must take active steps to promotegheaf every member of society to receive
information from a variety of broadcast sourcese Tioadcasting landscape a State creates
should adequately reflect and serve all the diffegroups and strata of society — in other
words, States are under an obligation to promatsapsm within, and to ensure equal access
of all to, the media®

Public service broadcasting — a form of broadcgstimt serves the entirety of society,
including minorities, and is accountable to it foroviding high quality and editorially
independent news, information and other output / ke a significant contribution to
media pluralism. For this reason, a number of maBonal instruments stress the importance
of public service broadcasters and their contrdsutio realising the right to freedom of
expressiort?

2.2.2. Independence of public service broadcasters
In order to be able to fulfil their mandate to kdoast ‘in the public interest’, it is of
paramount importance that public service broadcasteSBs) are not aligned with any
particular political, commercial or other interdstit are to the greatest possible degree
independent.

> Compulsory Membership in an Association Prescripetlaw for the Practice of Journalissdvisory Opinion
OC-5/85 of 13 November 1985, Series A, No. 5, f24a.

12 UN Human Rights Committee General Comment 25gid<i? July 1996.

13 For elaboration and justification of this pringpkee the European Court of Human Rights’ judgriment
Informationsverein Lentia and others v. Aust28 October 1993, Application Nos. 13914/88, 1384,1
15717/89, 15779/89, 17207/90.

14 See, in particular, the 2003 Bangkok CommuniquénkyAsia Pacific Ministers of Broadcasting and
Information, Bangkok, 27-28 May 2003; UNESCQO's Beetion of Alma Ata on Promoting Independent and
Pluralistic Asian Media, endorsed by UNESCQO’s Gah@onference in 1995; UNESCQO'’s Declaration of
Sana’a, 11 January 1996, endorsed by UNESCO'’s @e@enference in 1997.
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This implies, in the first place, that the body gming of the PSB must itself be independent.
This principle has been explicitly endorsed in amber of international instruments, both
global and regional in nature. The UN Special Rajguw on Freedom of Expression, for
example, has adopted a Declaration stating that,

All public authorities which exercise formal reguey powers over the media should be
protected against interference, particularly ofoditigal or economic nature, including by an
appointments process for members which is transpaafiows for public input and is not

controlled by any particular political party.

The Special Rapporteur has also stressed the iampartof independence in relation to PSBs
in several of his annual repoi‘%.

A number of national courts have similarly ruleattthe right to freedom of expression and
the public’s right to a pluralistic and free medeguire that a public service broadcaster’s
governing body be independent. The Supreme Cou8rioLanka, for example, held that a
draft broadcasting bill which gave a government istér substantial power over
appointments to the Board of Directors of the ratprly authority was incompatible with the
constitutional guarantee of freedom of expresside Court noted: “[T]he authority lacks the
independence required of a body entrusted withreégalation of the electronic media which,
it is acknowledged on all hands, is the most pategeéns of influencing thought?”

Independence of the governing body is an imporpmatondition for independence of the
PSB, but not sufficient by itself. A number of foer measures are necessary to prevent
interference in or influencing of the broadcastertsk.

First, the editorial independence of public senbeceadcasters should be guaranteed, both in
law and in practice. Neither the government nor aiimer outside entity should be entitled to
interfere in the day-to-day decision-making of #8B, particularly in relation to broadcast
content. Accountability of the PSB for the obsewarof its mandate should be achieved
through periodic reviews of its work by a body whicepresents the people, such as
parliament; a right to interferad hocwould expose the PSB to a serious risk of politica
meddling and thereby undermine its independence.

Similarly, true independence is only possible iiding for the PSB is sufficient, stable and
secure from arbitrary government control. Princi@® ARTICLE 19’s Principles on
Freedom of Expression and Broadcast Regulastaies: “Public broadcasters should be
adequately funded, taking into account their rernit,a means that protects them from
arbitrary interference with their budgets.” The onance of well-designed funding rules has
been recognised at the international level. Arsidd&-19 of Recommendation No. R (96) 10
of the Council of Europ& for example, note that funding for public servis®adcasters
should be appropriate to their tasks, and be semundetransparent. Funding arrangements
should not render public broadcasters susceptiblatérference, for example with editorial
independence or institutional autonomy. At the dstioelevel, the Italian Constitutional

15 Joint Declaration by the UN Special Rapporteufrerdom of Expression, the OAS Special Rapporteur o
Freedom of Expression and the OSCE Special Repedenon Freedom of the Media, 18 December 2003.
16 E.g. in his 1998 Annual Report, UN Doc. E/CN.4/2@83, par. 5; 1997 Annual Report, UN Doc.
E/CN.4/1998/40, par. 22.

7 Athokorale and Ors. v. Attorney-GeneralMay 1997, Supreme Court, S.D. No. 1/97-15/97.

18 Recommendation No. R (96) 10 of the Committee ofidters to Member States on the Guarantee of the
Independence of Public Service Broadcasting, adopteSeptember 1996.
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Court has held that the constitutional guaranteefreédom of expression obliges the
government to ensure that sufficient resourceszéable to enable the public broadcaster to
discharge its functions.

Article 35.1 of the ARTICLE 19 Principles summasgée discussion above, recommending
that the independence of a PSB be protected ifotlosving ways:

1. specifically and explicitly in the legislation witicestablishes the body and, if
possible, also in the constitution;

by a clear legislative statement of goals, powatsrasponsibilities;

through the rules relating to appointment of mersper

through formal accountability to the public througimulti-party body;

by respect for editorial independence; and

in funding arrangementS.

ok wn

¥ Decision 826/1998 [1998] Guir. cost. 3893.
20 Note 3, Principle 35.1.
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3. ANALYSIS OF THE BROADCASTING AUTHORITY LAW

The BAL is divided into six chapters. The first pher defines the mandate of the Israel
Broadcasting Authority (‘IBA’ or ‘the Authority’)the public service broadcaster; chapters 2-
4 address the governance and management stru€tine Authority, and chapter 5 deals with
its financing. Finally, chapter 6 contains a numiiemiscellaneous provisions.

This analysis of the IBA in this Memorandum follotte& same order.

3.1. Mandate of the IBA

Overview

Article 3 of the BAL enumerates 5 broad purposetheflBA. These are:

A. Broadcasting educational, entertainment, andrin&tional programs in the fields of policy,
society, economy and industry, culture, sciencd,the arts, with the goal of:

1. Reflecting the life, struggle, creativity, anth@evements of the state;

2. Nurturing good citizenship;

3 Strengthening the bond with Jewish heritage \sides and enhancing the
knowledge thereof;

4., Reflecting the life and cultural assets of albds of the people from the

different countries;

Expanding education and disseminating knowledge;

Reflecting the life of the Jews in the Diaspooanmunities;

Advancing the goals of state education as desdrin the State Education

Law, 5713-1953;

No o

B. Promoting Hebrew and Israeli creativity;

C. Maintaining Broadcasts in the Arabic language ttee needs of the Arabic-speaking
population and Broadcasts for promoting understamdind peace with the neighboring states
in accordance with the basic goals of the state;

D. Maintaining Broadcasts for the Jews of the Dimap

E. Maintaining Broadcasts for abroad.

Article 3 should be read in conjunction with Aract, which requires the IBA to “provide
suitable expression of different approaches andiops current among the public” in
fulfilling its mandate, as well as making sure ttratiable information shall be broadcast”.

Analysis

The mandate of the IBA contains many elements dhatconsistent with best international
practice. The BAL would benefit, however, from eosger statement of the Authority’s duty
to offer programming which satisfies the needslbsectors of society. Moreover, both the
IBA’s editorial independence and its duty of imjity should be spelt out more clearly.
These points are elaborated below.
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3.1.1. Serving all sectors of society
Article 4 reflects the cardinal principle of pubbervice broadcasting, namely that it should
serve the public as a whole. While very usefuk grovision could be worded more robustly.
As it stands now, the IBA is required to “...providmitable expression of different
approaches...” In its context, this sentence mightalken to list one of several tasks of the
Authority, rather than the guiding principle of #ile IBA’s work. Such an interpretation can
be ruled out by adding a few words, to the effaat iBA’'s programmingtaken as a whole
must equitably reflect different perspectives. tistconnection, we also believe the word
“suitable” ought to be replaced by something witless discretionary connotation, such as
“balanced” or “equitable” (if such is not alreadhetcase in the original language).

In addition toreflecting the range of perspectives found in society, th&’sBorogramming
should serveall sectors of society. The two are connected, nmitequivalent. One could
easily conceive of a TV or radio station which giwice to different perspectives, but does
so in a way which is appealing only to, for exampiainstream viewers or a small elite. A
public service broadcaster should not only refldigerse views, but also serve the widest
possible range of audiences, especially those wdriemot already adequately catered to by
commercial broadcasters. An instruction to thie@fivould improve the BAL.

Article 4(2) of the ARTICLE 19 Model Law containké following example of how the
public service mandate of a PSB can be definedsthband concisely:

SBC shall provide innovative and high quality broasting, which reflects the range of views
and perspectives held in society, satisfies thedsiend interests of the general public in
relation to informative broadcasting, and completeeprogramming provided by private
broadcasters.

The duty of a PSB to serve all sectors of soceliso relevant to the assessment of Article 3.
This provision deals, amongst others, with thecdédi question what the role of the IBA
should be in relation to the Jewish majority pogiala the Arabic-speaking and other
minorities, the Jewish Diaspora and neighbourirajeSt

At first blush, Article 3 is consonant with the adhat the IBA should be a station for all
Israelis, regardless of ethnicity. The IBA’'s mamdat to promote both “Jewish heritage and
values” and to provide broadcasts “for the needthefArabic-speaking population”, while

also “reflecting the life and cultural assets of talbes of the people from the different

countries.” We understand that in practice, the television stations operated by IBA

broadcast in Hebrew but there is an Arabic-languagéo station, serve various minorities,
including Muslims, Christians and Druze.

On closer reading, however, Article 3 must be @ggd on the basis that it draws a distinction
between the type of service to be offered to diffierethnic groups. While IBA is required to
promote Jewish heritage and values, it has no dughin relation to the various minorities
the country is home to. In the spirit of the IBApblic service mandate, its obligation
towards all the groups in society should be fortadan an ethnically neutral way. Its overall
duty should be to promote peace and integrationafborThe ARTICLE 19 Model Law
contains the following example clauses:

To fulfil its public service broadcasting role, §thpublic service broadcaster] shall strive to
provide a broadcasting service that: —

. contributes to a sense of national identity, whigédlecting and recognising the
cultural diversity of [insert name of country];
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. gives a voice to all ethnic groups and minoritiescluding through the
establishment of Ethnic/Minority Programming Seedc and the provision of
programming in ethnic/minority languages;

. strikes a balance between programming of wide dpmeal specialised
programmes that serve the needs of different and&h

According to paragraphs A(6) and (D) of Articlea3further obligation of the IBA is to reflect
the life of the Jews in the Diaspora and provideadcasting for them. While unusual, this
seems a proper goal for the public service broadcad a nation, the majority of whose
population has strong ties to a population scattengside its borders. A similar argument
can be made, however, on behalf of Israel's Arabpieaking citizens, who find themselves in
an analogous situation, having strong historictutal and family ties to a population
scattered outside the country’s borders. While @drtainly not incumbent on a public service
broadcaster to provide precisely equal servicesthaic groups regardless of their size, the
significant proportion of Arabic-speakers amongsaél's population as well as the strength
of their bonds with, for example, the Palestinidadpora, plead in favour of a similar service
in Arabic. We understand that the Arabic-languagmbcasts of the IBA are already received
in neighbouring countries.

Accordingly, we would recommend reformulating paeais A(6) and (D) of Article 3 in an
ethnically neutral way. Article 3(A)(6) might reasbmething like “reflecting the life of
populations outside Israel with strong ties to dwaintry”, while paragraph (D) could be
reworded to “maintaining broadcasts for populatiousside Israel with strong ties to the
country”.

3.1.2. Independent editorial line
The duty to broadcast for the benefit of the wholesociety implies not only that a PSB
should serve the range of different ethnic groupsé in the country, but also that it should
be neutral in social, political, economic and otheestions, and seek to explore the strengths
and weaknesses of different ideologies and positwith equal vigour. This requires, first, a
legislative instruction to the PSB to maintain imi@dity and balance; and second, a
guarantee that it will not be subject to extermmakpure to change its editorial line.

In regard of the former, Article 3(A)(1) gives cau®r concern, in that it requires the IBA to
reflect “the life, struggle, creativity, and achégwents of the state.” Insofar as this means that
IBA should report on current events in Israel,sitcertainly a legitimate instruction for a
public service broadcaster. But words like “creggly “achievements” and “state” can easily
give rise to a different interpretation, namelytttiee role of IBA is to present a favourable
picture of the state of society or even of the granfance of the government. This should be
amended to more clearly reflect the duty of a P8&Explore both sides of any story and
report objectively and independently on all impottaurrent events, whatever light they cast
on the state of society or the achievements ofjtheernment of the day. The ARTICLE 19
Model Law proposes the following:

To fulfil its public service broadcasting role, §ttpublic service broadcaster] shall strive to pmleva
broadcasting service that: —
(a) is independent of governmental, political or ecoimooontrol, reflects editorial integrity and does
not present the views or opinions of [the publio/ge broadcaster];
(b) includes comprehensive, impartial and balanced rewascurrent affairs programming, including
during prime time, covering national and internagibevents of general public interést;

2L Article 4(3)(c)-(e).
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(k) contributes to informed debate and critical thought

In regard to the IBA’s editorial autonomy, it istable that the very word “independent” does
not appear in anywhere in the BAL. Article 5 gratiits Authority separate legal personality,
describing it as “a corporation capable of any lleddigation, right, and action”; but this is
hardly a guarantee of independence in editorialiesff

We recommend adding a provision to the Law whicplieitly recognises the independence
of the IBA, not just from political meddling butdim unwarranted interference of any kind.
The ARTICLE 19 Model Law recommends the following:

[The public service broadcaster] shall enjoy operal and administrative autonomy from any
other person or entity, including the governmenrt any of its agencies, and no person or entity
shall seek to influence the members or staff ¢ fplablic service broadcaster] in the discharge
of their duties, or to interfere with the activdief [the public service broadcaster], except as
specifically provided for by law. This autonomy Bhee respected at all times.

Recommendations:

* The instruction in Article 4 for IBA to “provide #able expression of different
approaches” should be reinforced, making it cleat pluralism is an obligation
and the guiding principle of the Authority’s opeoats.

* In addition to equitably representing different guectives, Article 4 should
require the IBA to serve a wide range of audienespecially those which are not
adequately served by commercial broadcasters.

« The IBA’'s obligations towards the different groums society should be
formulated in an ethnically neutral way. ArticlesBould be amended to this
effect.

* The IBA’s obligation towards Jews in the Diaspor@wd be reworded to a
generalised duty to report on and broadcast forse&s populations with strong
ties to the citizens of Israel.

» Atrticle 3(A)(1) should be amended, making it expltbat the IBA’s obligation is
to broadcast in an impartial and balanced way ématters of public interest,
without necessarily presenting a favourable pictirine State.

* An express guarantee of the IBA’s independence fagnother person or entity,
including the government, should be added to th&.BA

e Article 4 should be amended, to make it clear thetadcasting “reliable
information” is an objective for the IBA, but notlegal obligation.

3.2. Governing Bodies of the IBA

The previous section remarked on the absence ekpress legal guarantee of the IBA’s
independence. This section will assess to whanestech independence is safeguarded in
practice, through the institutional setup of thehfauity.

22 Article 4(3)(a)-(b) and (k).
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Overview

The BAL envisages a three-tiered governance strector the IBA. At the top sits a
Plenum, whose composition, appointment and powersregulated by chapter 2 of the
Law. The second level is an Executive Board, cavdre chapter 3, whose members are
drawn from the Plenum. Lastly, the IBA has a Dioegbeneral. The appointment process
of the Director-General is dealt with in chapter 4.

The Plenum

The Plenum consists of thirty-one members, appdibtethe president of the State. Thirty
of these are recommended by the government, aftesuttation with a range of civic
organisations, falling within the following categgs: 1) representative organisations of the
authors, teachers, and artists in Israel; 2) instits of higher education; 3) the Academy
of the Hebrew Language; and 4) “other public bodied have an affinity to broadcasting
matters” (Article 7(A)(1)). The remaining one membg a representative of the Jewish
Agency, recommended by it from amongst its ranksi¢® 7(A)(2)). The Jewish Agency
is a government-created body with a mandate togtinen links with the Jewish Diaspora
and encourage and facilitate immigration and ire#gn in Israef® The BAL does not
specify whether the president enjoys any discretarject the candidates proposed by the
government and Jewish Agency.

A further power of appointment is exercised by t@vernment, which selects the
Chairperson and Deputy Chairperson of the IBA famongst the Plenum (Article 7(B)).

A simple ‘rule of incompatibility’ applies to cardhtes for membership in the Plenum.
Pursuant to Article 7(C), persons who are in a cencml or employment relationship
with the IBA, or who have control over a corporatiwith such a relationship, are not
eligible for appointment. This is further reiterdie Article 7(D).

Members of the Plenum are appointed for three yaadsmay serve a maximum of two
consecutive terms (Article 8). Membership in therfIm may end before the end of a term
in four ways: if the member dies, resigns, is coted of “an offense bearing shame”, or is
removed by the government at the recommendatioth@fPlenum. Removal is only
contemplated, however, if the member is absentowittadequate reason from all the
Plenum meetings during half a year (Article 9).

The Plenum has six scheduled meetings a year aydnmeat additionally whenever at

least ten members so request (Article 11). A quoronsists of sixteen members,

“including the chairperson or deputy,” althoughaiflower number of members presents
itself to a meeting, the Chairperson is requireddioedule a new meeting within ten days.
A rescheduled meeting does not require a quoruric{&rL2(B)).

The Executive Board

The Executive Board is a seven-member body, congpos¢he Chairperson and Deputy
Chairperson of the Plenum, and five other membérthe Plenum appointed by the
government for three years (Article 14(A)).

% See the Jewish Agency’s explanation of its missioiits website,
http://www.jewishagency.org/JewishAgency/EnglishidAbout/Our+Mission.
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Since all members of the Executive Board are alesmbers of the Plenum, it follows that
they are subject to the rule of incompatibility idefl in Article 7(B). Article 15
additionally bars members of the Executive Boaaimfrengaging in any commercial or
contractual transaction with IBAuring their tenure, or from being employed by it in
another capacity. With the permission of the ExeeutBoard, they may however
undertake “one-time participation in a broadcasigpem without remuneration” (Article
15). Article 14(B) further stipulates that the gowaent may not appoint more than two
civil servants to the Executive Board.

Loss of membership in the Plenum automatically $etal loss of membership in the

Executive Board (Article 14(B)). Pursuant to Aréicl6(A), whenever someone resigns or
otherwise loses membership in the Executive Boardgplacement is appointed by the
ordinary procedure for the remainder of the ternis hot apparent whether a member of
the Executive Board may choose to resign from tloar® but nevertheless remain a
member of the Plenum.

The Director-General

The appointment procedure for the Director-Genemmhmences with a meeting of the
Plenum, convened within 30 days of a request from responsible Minister (Article
23(B)). The Plenum is obliged to invite the Ministe participate in this meeting, and
must repeat the invitation should the meeting &gmmed due to the absence of a quorum
(Article 23(B) and (C)).

During the meeting, candidates for the positiorDafector-General can be put forward
either by the Minister or by at least nine membarshe Plenum (Article 23(D)). After
conclusion of the meeting, the Minister recommeadsngle candidate from amongst the
pool of nominees to the government and forwardsnansary of the discussion during the
meeting (Article 23(E)). The government may thetesi appoint the candidate preferred
by the Minister or one of the candidates nomindigdhe requisite nine members of the
Plenum (Article 23(F)); or it may refuse to appaanty of the nominees, in which case the
entire procedure is commenced anew (Article 23(G)).

The Director-General is appointed for five yearsl amay lose his or her office in four
ways: through resignation; if the government desjiddter consulting the Plenum, that he
or she is permanently unable to fulfil the role2if members of the Plenum decide to
remove him or her; or if the government decidesyruthe advice of the Minister, after
consulting with the Plenum, to remove him or hertid 23A(A)). To these explicitly
listed grounds, death may presumably be added.

A Director-General who does not complete the fiearyterm is replaced in the same
manner as members of the Executive Board (Arti@éAXB)). Article 23(B) further
stipulates that in case the position of Directon&al becomes vacant or the holder of the
post is temporarily incapable or absent, the Mariss entitled to appoint a temporary
replacement for a period of three months; this teray be extended by three additional
months. The determination of temporary incapacitylesence is made by the Minister,
after consulting with the Chairperson.
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Analysis

Despite some redeeming elements, the governanegste of IBA is deeply flawed and
exposes the Authority to the possibility of pervastontrol by the government or other
unwarranted interference. Moreover, the BAL offiens safeguards that those in charge of
IBA are qualified or suited to serve as represerdatof the public.

3.2.1. Appointments and dismissals
The government plays a paramount role in all agp@ents to positions of responsibility in
the IBA. The duty to consult with certain profesgmband civil society organisations and
the role of the president in confirming candiddtesthe Plenum are insufficient checks on
the government’s very broad discretion.

Any governmental role in appointments is capalfleot likely, to translate into a choice
for candidates who are favourably disposed to tifieg party or coalition of the day, and
consequently to erode the political impartialitytie PSB. As discussed in Section 2.2.2 of
this Memorandum, this danger has been acknowlefigebth international bodies and
domestic courts. The more recent public servicadicasting laws adopted in democratic
countries often foresee no role at all for the ex®e branch of government in the
appointment process, and this must certainly besidered best practice. The central role
of government in appointments under the BAL mayabeunfortunate legacy from the
BBC Charter, which has since been amerfdétVe accordingly strongly recommend a
comprehensive overhaul of the appointments prooessuring that it becomes open,
democratic, is not dominated by any particulartpal party or commercial interest, and
allows for broad public participation and consudtat

A model that is advocated by ARTICLE 19 and is gajrsome currency in democracies is
to entrust the responsibility to make appointmeatthe oversight body of the PSB to a
qualified majority of parliament, or to a crossigaparliamentary committee. Amending
the BAL to this effect would reduce the danger dlitiwisation of the IBA, since
candidates would not be successful unless they a@esto garner some support across the
political spectrum found in the Knesset.

Nominations, however, should not made by politmaities, since this is liable to result in
a highly politicised pool of candidates and horsaling about their appointment. Instead,
they should be solicited from professional and |cedciety organisations or from the
public as a whole. For these purposes, the bodsésdlin Article 7(A)(1) would be
suitable, if the term “public bodies” is replacey ‘Imon-governmental organisations” in
the last category (becoming “other non-governmenttgénisations that have an affinity to
broadcasting matters”). Measures should also kenték ensure that the selection process
is transparent and allows for genuine consultatiith the public; vacancies on the Plenum
should be announced through a timely advertiseindetiding media, meetings conducted

24 Under Article 8(1) of its former Charter, the BB@s overseen by a Board of Governors formally agtpdi
by the monarch, but in practice selected by theeguwment. This arrangement led to a series of ceetsies
over time about allegedly politically motivated apgments. The new Royal Charter of the BBC, effecl
January 2007, replaces the Board of GovernorsTyst. Article 13(3) fails to conclusively remedet
problem with the appointments process, althougtratssparency and fairness is overseen by the &dfiche
Commissioner for Public Appointments, an independexaly.
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as part of the selection process should be opeh,ratividuals should be able to make
submissions to the selecting body.

The above applies to the appointments procesh&Ptenum, buinutatis mutandiglso
to appointments to the Executive Board and the iappent of a Director-General. The
appointments process for the latter appears edlyebigantine; despite the ostensible
participation of the Plenum, it is clear that thénigter is likely to be able to secure the
appointment of his/her own candidate.

The ARTICLE 19 Model Law summarises the discussibave as follows:

6. (1) Members of the Board shall be appointed hgy [insert name of (lower chamber of)
parliament], in accordance with the following: —

1) the process shall be open and transparent;

2) only candidates nominated by civil society and @ssfonal organisations shall be
considered for appointment;

3) a shortlist of candidates shall be published inaade and the public shall be given an
opportunity to make representations concerningetisasdidates;

4) a candidate shall be appointed only if he or sheives two-thirds of the votes cast;

5) membership of the Board as a whole shall, to theergxthat this is reasonably
possible, represent a broad cross-section of fimsgne of State] society;

The power to remove the Director-General and membgthe Plenum and Executive Board
is also easily abused for political reasons, aralilshnot reside in the government. Instead,
the body that makes appointments should also hhgepbwer to remove incumbents,
following the same rules of procedure as for apjpoamts. In the case of the Plenum, this
means the Knesset or a cross-party committee thetatong by qualified majority.

It is positive that the BAL provides protection aga unjustified dismissals by stipulating an
exhaustive list of grounds on which a removal fritb@ Plenum may be justified. The list may
even be considered too limited, because membettseoPlenum cannot be relieved of their
duty if they lose the capacity to fulfil their respsibilities adequately and fail to resign of
their own motion. By contrast, and worryingly, resific justification is required to remove

the Director-General. The power of the Ministerdtetermine that the Director-General has
become ‘temporarily incapable’ is also vulnerahbte abuse. These provisions should be
replaced by a second exhaustive list of groundgliemissal or temporary replacement. All

decisions to remove or substitute a member of taeuPn, Executive Board or the Director-

General should be subject to appeal in court.

Finally, the Plenum’s institutional memory and tiansistency of its policies would benefit if
the terms of its members were staggered; thathis,t¢rms of members should not all
commence and end on the same date but should bedspaenly so that, for example, 10
members are replaced annually. We also believeetigears is a relatively short term;
consideration could be given to increasing this.

The ARTICLE 19 Model Law provides:

% Article 8.
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1) Members shall serve on the Board for six (6) yeaus may be re-elected to serve a maximum
of two (2) terms.

2) Notwithstanding sub-section (1), from among thetfgroup of appointees to the Board three
(3) individuals shall be identified by lot whosaétial term of office shall be just two (2) years
and another three (3) individuals whose initiamef office shall be just four (4) years and, for
these individuals, their first term shall countzafsill term.

3) The [insert name of (lower chamber of) parliamengy remove a member from the Board
only after a hearing and where that individual: —

a. becomes, by virtue of section 6(2), ineligible &mpointment to the Board;
b. is no longer able to perform his or her dutiesaftely; or

c. fails, without valid excuse, to attend meetingshef Board for a period of more than
six (6) months.

4) Where a Board member has been removed pursuanbisestion (3), he or she shall have the
right to appeal such removal to the courts.

3.2.2. Rules of incompatibility and the duty to serve independently
We note that the BAL does not require that memioérthe IBA’s governing bodies serve
independently and use their membership to advaheepublic interest, rather than any
interests of their own. An instruction to this effehould be added, perhaps along the lines of
the provision suggested in ARTICLE 19's Model L&w:

1) All members of the Board shall be independent amphrtial in the exercise of their functions
and shall, at all times, seek to promote the Gaidrinciples set out in section 4.

2) Board members shall neither seek nor accept ingrum the performance of their duties from
any authority, except as provided by law.

3) Board members shall act at all times in the ovepalblic interest and shall not use their
appointment to advance their personal interestthepersonal interests of any other party or
entity.

Rules of incompatibility are an important practisafeguard of members’ independent and
impartial service. As described above, the BAL aorg a few of these rules, but falls short of
what is needed to guarantee full independence.

The only rule of incompatibility for members of tidenum is that, at the time of their
appointment, they may not be in a commercial orleympent relationship with the IBA, or
control a corporation with such a relationship.sThile continues to apply to members of the
Executive Board after their appointment.

Further rules of incompatibility should be added gmevent anyone with a significant
connection to a political party or the governmemt; who has a stake in the
telecommunications or broadcasting industries, flm®ng appointed. Consideration could
also be given to excluding candidates who have beswicted of a serious crime.

Moreover, it is clearly inadequate if rules of ingoatibility cease their operation upon
appointment. Rather, they should remain applic&dii¢he duration of the term. They should

% Article 7.
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also apply to all members of any part of the goaroe structure — the current arrangement,
whereby no more than two members of the Executivar@® may be civil servants, does not
go far enough. The presence of two government septatives on a board of seven could
easily swing decisions the ruling coalition’s way.

The ARTICLE 19 Model Law contains the following ake on rules of incompatibili/:

2 No one shall be appointed to the Board if heta: —

(a) is employed in the civil service or any other bfaof government;

(b) holds an official office in, or is an employee afpolitical party;

(c) holds an elected position at any level of goverrtmen

(d) holds a position in, receives payment from or liirctly or indirectly, significant financial
interests in broadcasting or telecommunications; o

(e) has been convicted, after due process in accordaiiite internationally accepted legal
principles, of a violent crime and/or a crime aflthnesty or theft, for which he or she has not
been pardoned, unless five years have passedtbmsentence was discharged;

provided that individuals who have been shortlispeisuant to sub-section (1)(c) shall be
given an adequate opportunity to take any necesstps to remove a barrier to their
appointment under this sub-section.

Article 8(3) of the Model Law adds that failure ¢dserve the rules of incompatibility is
grounds for removal:

3) The [insert name of (lower chamber of) parliathenay remove a member from the
Board only after a hearing and where that individua

a) becomes, by virtue of section 6(2), ineligible &mpointment to the Board;

3.2.3. Qualifications and representativeness

The BAL does not prescribe any qualifications whizdndidates for membership in the
Plenum and Executive Board, or for appointment medior-General, must possess. While it
iS not necessary to set very rigid rules in thigard, a baseline requirement would help
prevent appointments based on improper considesatiarticle 5(2) of the ARTICLE 19
Model Law proposes the following:

The Board shall be composed of nine (9) members stiadl have some relevant expertise, by
virtue of their education or experience, includimgthe fields of broadcasting, policy, law,
technology, journalism and/or business.

An additional concern is the absence of any guegatitat the composition of the governing
bodies will broadly reflect the diversity of Israsbciety. The board of a PSB need not always
be a completely faithful representation of the cosifion of the population; such a
requirement would simply serve to politicise thgaiptments process. At the same time,
diversity on the board should be encouraged fosaes of equity, and because it helps
advance the goal of achieving diversity in prograngnin some countries with minorities or
other groups which have historically been marggeali the law requires a minimum
representation of these groups on the board oP8t. A recent example is Moldova, whose
2006 Audiovisual Code requires the inclusion ofeaist two women on the board of nifie.

27 Article 6(2).
28 audiovisual Code of Moldova, Article 56(6). Avalie online at http://www.ijc.md/en/mlu/docs/audiutrsl.
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Consideration should be given to including a simgaarantee in the BAL in respect of
Israel's Arabic-speaking citizens.

Recommendations:

* Neither the government nor the Jewish Agency sh@i&y any role in the
appointment of anyone to a position on one of theegning bodies of the IBA.
Instead, this power should reside in parliament.

* Nominations should be solicited from professional aivil society organisations
or from the public as a whole.

* The selection process should be transparent and &tir genuine consultation
with the public. In particular, vacancies on therRim should be announced
through a timely advertisement in leading mediagtings conducted as part of
the selection process should be open, and indilgdsiaould be able to make
submissions to the selecting body.

* The power to remove or temporarily suspend the dioreGeneral, members of
the Plenum and members of the Executive Board dhasit with the same body
responsible for their appointment, following ideatirules of procedure.

» Loss of capacity to fulfil the duties of memberskipuld be added to Article 9 as
a ground for removing members of the Plenum.

* The BAL should list exhaustively the grounds on ethihe Director-General may
be removed.

* Any decision to remove anyone from a position witthie governing bodies of
the IBA should be open to appeal in court.

» Consideration should be given to staggering thegeof service of members of
the Plenum.

» Consideration should be given to increasing thgtlewnf terms of service on the
Plenum from the current three years.

* A provision should be added to the BAL, requiriregygons appointed to positions
of responsibility within IBA to serve independentind impartially, to refrain
from seeking or accepting instructions, and toaieffrom using their position to
advance their personal interests.

» A set of rules of incompatibility should be addedte BAL, preventing persons
with a significant connection to a political pady the government, with a stake
in the telecommunications or broadcasting industrae who have been convicted
of a serious crime, from being appointed to thenée, Executive Board or the
position of Director-General.

* The rules of incompatibility should continue to Bpguring tenure and failure to
observe them should be a ground for removal.

» The BAL should specify basic qualifications whicindidates for membership in
the Plenum and Executive Board, or for appointnenDirector-General, must
possess.

e A provision should be added to the BAL, requiringetbody making
appointments to the Plenum and Executive Boarchsume that its composition
broadly reflects the different groups in Israekisty.

* Consideration should be given to guaranteeing Hratequitable number of
representatives from Arabic-speaking minorities| ik represented on the
Plenum and Executive Board.

-17 -



ARTICLE 19
GLOBAL CAMPAIGN FOR FREE EXPRESSION

3.3. Structure of Governance

The previous section considered the makeup of tr®ws bodies charged with governing
IBA. This section looks at the division of respdniliies between those bodies.

Overview

Plenum

Article 13 lists the functions of the Plenum. Theag, principally, to set the general direction
of the IBA’s work; review reports of committeesadtshed by the IBA; guide the Executive

Board; authorise the “seasonal framework of theaBoasts” (presumably the programme
schedule), as well as deciding, “from time to tirae,a specific broadcast from all aspects”;
to review the budget prepared by the Executive 8@ard make recommendations in regard
to it; to request and assess reports from the ExecBoard and Director-General; to review
the Executive Board’s annual report and presentlasions; and finally, to “discuss any

other matter as it shall see fit and to form itaaosions”.

Executive Board

Article 19 outlines six broad responsibilities b&tExecutive Board: 1) to discuss and decide
on the Authority’s affairs; 2) to receive report®rh the Director-General on the regular
operations of the Authority; 3) to prepare the airbudget and submit it to the Knesset,
along with the Plenum’s recommendations; 4) to supe the implementation of the budget;
5) to submit an annual report on its operationthéoKnesset, as well as any reports requested
by the Plenum; and 6) to submit any report to theidter as requested.

Director-General

The BAL does not specify clear responsibilities tloe Director-General. Pursuant to Article
23(C), however, he or she must “act in accordanite tiie decisions and guidelines of the
Executive Board.”

Analysis

The structure of the IBA follows a common modelthaéa supervisory organ (in this case the
Plenum) responsible for setting the general dioectif the public service broadcaster, and an
executive organ responsible for day-to-day managémde‘split’ management model of this
kind can confer several benefits. For example, se&ng whether the broadcaster is properly
meeting its mandate to serve the public and progidjood value for money requires a
different skill-set than managing the actual businand financial skills required to ensure the
broadcaster’'s smooth functioning and operationsreldeer, members of the supervisory
organ, who normally work part-time, are better abl@bserve the broadcaster in a detached
way and form a dispassionate opinion than those wuri there daily and develop loyalties
within the organisation.

The role of the Plenum is fairly well defined iretBAL. We believe it would be useful to add
an explicit statement to the law, to the effectt tthee Plenum is the body responsible for
ensuring that the IBA serves the public interest provides good value for money. However,
while it should be responsible for overall prograencontent, the Plenum should have no
powers to interfere directly with programming: trebould be the responsibility of the
Director-General and senior editorial staff. Therim should have a hands-off approach to
its governing role and respect the independendbeokditorial staff. In this regard, we are
concerned about the right of the Plenum under k&rtl8 to decide “from time to time, on a
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specific broadcast from all aspects.” This provisiavhich is in any event very vague, should
be deleted. Instead a clear statement should hedext to the effect that the Director-General
and his or her editorial staff are responsibleciditorial policy.

The provisions with regard to the Executive Boarel problematic. First and foremost, it is
simply not very clear from the face of the BAL whia¢ Executive Board is supposed to do or
how it relates to the Director-General, whose isleven less well defined. By inference from
the fact that the Plenum is responsible for overedlrsight, we assume the Board’s mandate
“to discuss and decide on the Authority’s affairseans it is responsible for day-to-day
management. It remains unclear which of the twde- Director-General or the Executive
Board — is responsible for such matters as rengigiaff, developing programmes, acquiring
technical equipment and premises, managing finaretestera. It is important that all the
respective responsibilities are clearly definethm BAL.

Another serious concern is the fact that membete@Executive Board are drawn from, and
concurrently members of, the Plenum. The benefitsaving a division of powers between
the two bodies are largely nullified if they arafféd by the same individuals and, as noted
above, the skill set required for either role istguifferent. It would be much better if, for
example, the Plenum were tasked with the duty ofuitng a wholly separate Executive
Board to oversee management affairs. The Directore@l could be recruited in the same
way; and as stated above, one of his or her primegyonsibilities should be in the area of
editorial policy.

Article 10 of the ARTICLE 19 Model Law reflects manof the ideas put forward above:

1) The Board has overall responsibility for the deteation of internal policy, for ensuring
compliance with all policies and the Guiding Prjles set out in section 4, for ensuring that
SBC meets the highest standards of probity andevdu money, for appointment of senior
staff, including the Managing Director, and forts®g the overall strategy of SBC.

2) The Board shall not interfere with the day-to-dagnagement of SBC or with the editorial
independence of the Managing Director and his or &mff, although it does have
responsibility for ensuring that, overall, editdnmlicy respects the Guiding Principles set out
in section 4.

3) The Board shall, after consultation with the MamggDirector, approve the Statutes of SBC,
which shall, in accordance with this law and othelevant legislation, establish policies,
operational guidelines and procedures.

4) The Board shall, after consultation with the MamagDirector, prepare an Annual Report and
budget for SBC, which shall be presented to theegjinname of (lower chamber of) parliament]
for its approval.

Recommendations:

» A statement should be added to the BAL to the etfeat the Plenum is the body
responsible for ensuring that the IBA serves thaipunterest and provides good
value for money.

* The statement that the Plenum may decide “from timéime, on a specific
broadcast from all aspects” should be removed fAoticle 13.

* A provision should be added to the BAL stating tti& Director-General and
senior editorial staff are responsible for editiopialicy.
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* To ensure a proper separation of powers betweesupervisory body and day-
to-day management, members of the Executive Bdawdld not be drawn from
the Plenum. By contrast, membership in the Plentouls act as a bar to
appointment on the Executive Board, and vice versa.

» Consideration should be given to vesting the Plemith the responsibility to
recruit the members of the Executive Board as allhe Director-General. At a
minimum, the roles of the Executive Board and thee@or-General should be
clarified and their respective responsibilitiesaclg delineated.

3.4. Financial Arrangements

This section looks at financial arrangements f@ WA, covering both its budget and the
remuneration for members of its governing bodies.

Overview

Financing of the IBA

The principal source of funding for the IBA is adnce fee levied on owners of all radio and
TV sets by the Executive Board, in accordance \iteeparate regulation adopted by the
responsible Minister after consulting the ExecuBaard (Articles 29(A) and 52). Article 19
envisages the possibility of further allocatioranfrthe State Treasury.

There is some contradiction in the BAL about how tBA’s annual budget is authorised.
Article 31 states that “the methods of preparata@nthe budget, its submission to the
governmenfor authorization, and the methods of authorizati@reof shall be determined by
the Minister of Finance in the Regulations” (empbasdded). Article 32A, by contrast,

provides that “[lJicenses in accordance with Adi@9(A) and the budget in accordance with
Article 31 require the authorization of the Knedseiance Committee”.

We understand that some of the IBA’s broadcastsmavweadays financed through sponsoring.
The BAL neither prohibits nor authorises this piat

Remuneration of Plenum and Executive Board members

Members of the Plenum are entitled to “reasona@heuneration” as well as compensation
and reimbursement of any lost income or expensetenraconnection with their functions
(Article 10). The same rule appliesutatis mutandisto members of the Executive Board
(Article 17). Details on remuneration are contaimed separate regulation adopted by the
responsible Minister (Articles 10 and 52).

Analysis

The adequate funding of public service broadcassecsucial to their functioning as well as
to their independence. A steady supply of fundmigh no political strings attached, goes a
long way to guaranteeing maintenance of the putsivice broadcaster's independefite.
Funding arrangements should not render public serdoroadcasters susceptible to

29 Guideline V of the Council of Europe Recommendatio. R (96) 10 on the guarantee of the indeperelenc
of public service broadcasting, adopted by the Cataeof Ministers on 11 September 1996.

-20 -



ARTICLE 19
GLOBAL CAMPAIGN FOR FREE EXPRESSION

interference, for example with their editorial ip@éedence or institutional autonomy. In some
countries, this has even been enshrined as a ttiostal principle®

The fact that IBA is able to draw on a licence ¢barged to all owners of radio and TV sets is
positive. Compared to direct grants from the treaslicense fees have the advantage of
being relatively immune from government interfererand of remaining stable from year to
year. This will only be the case, however, if tleely or person that determines the level of
the licence fee is prevented from using this poagea means of pressuring the broadcaster. In
this regard, we are concerned that the regulaticeccordance with which the licence fee is
levied is adopted by the responsible Minister, #rat the IBA’s budget must (possibly) be
authorised by the government. Both powers showidieen the Knesset.

Furthermore, it would be a good idea to take meassto ensure that the level of the IBA’s
funding does not fluctuate excessively from yealy¢éar. Ways of achieving this include
providing a funding cycle of more than one yearthwa built-in annual adjustment for
inflation, so that the IBA can undertake longemidinancial planning. Limits could also be
set to the amount of change that may occur in Wleeadl size of the budget from one funding
cycle to the next.

Similar considerations apply to the rules conceynm@muneration of Plenum and Executive
Board members. The decisions of members shoultheatffected by a fear that their salary
will be cut if they upset the government. Consedyerules regarding salaries should not be
set by the responsible Minister. Salaries paid ¢oniers of the Plenum could be fixed by the
Knesset Finance Committee, while those of the BxeeCommittee could in turn be set by

the Plenum (provided that the Plenum and ExecuBieenmittee are divorced from one

another, as advocated above).

Finally, while sponsorship may supply helpful adgudial funding to the IBA, it comes with
two key risks. The first is that IBA may reduce thability of commercial broadcasting by
diverting sponsorship funds away from them. Theosdds that sponsors could improperly
influence the contents of IBA programming or th&AI could change its programming
schedule in a way contrary to its public servicendae in order to attract more sponsors.
Imposing an overall limit on the total amount ohéis IBA may raise through sponsorship
would go some way to addressing both concerns. ddere the BAL should require IBA to
clearly identify sponsored programmes as suchgaibe lines suggested by Article 22 of the
ARTICLE 19 Model Law:

Q) Sponsored programmes shall be clearly idewtifis such by credits at the beginning
and end of the programme.

(2) Sponsorship shall in no way affect the contergcheduling of a programme.

3) News and current affairs programmes shalbeasponsored.

% The ltalian Constitutional Court, for example, hasld that the constitutional guarantee of freedaim
expression obliges the government to provide defiicresources to the public broadcaster to endbie
discharge its functions: Decision 826/1998 [1998]rCcost. 3893.
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Recommendations:

* The Knesset, not the government, should set tred Eicence fee levied on all
radio and TV sets, authorise the IBA’s budget aetdtise level of remuneration
for members of the Plenum.

» Consideration should be given to adding mechanisniee BAL to guarantee a
stable level of funding to the IBA, for example bhanging to a multi-year
funding cycle coupled with annual adjustments foflation, and imposing
constraints on the level by which overall fundingyrchange from one funding
cycle to the next.

* A limit should be imposed on the amount of sportspréBA may accept, as a
percentage of its budget.

* The BAL should require IBA to clearly identify spgored programmes as such.

3.5. Accountability to the Public

It is important that public service broadcastengehstrong bonds with their public — after all,
they exist in order to fulfil the public’s right tamow. Currently, accountability is envisaged at
two levels: through annual reports submitted byHExecutive Board to the Plenum (Article
13(E) and 19(E)) through the procedure for autladins of the budget, discussed in the
previous section. We do not believe that this ifigant. A range of measures may be
implemented to ensure that the public service lwrasigr is responsive to the wishes and
concerns of viewers. Most importantly, the IBA slibbe required to publish its own annual
public (rather than internal) reports, explaininiga&tivities undertaken and, broadly, how it
has fulfilled its public service mandate. Guidarare what might be included under the
reporting duty can be gained from Article 23 of ARLE 19's Model Public Service
Broadcasting Law:

(1) The Board shall publish and distribute widely Annual Report, along with externally
audited accounts, for SBC. Each Annual Report shellide the following information: —
(@) a summary of the externally audited accounts, ality an overview of income
and expenditure for the previous year;
(b) information on any company or enterprise that ioNyhor partly owned, whether
directly or indirectly, by SBC;
(c) the budget for the following year;
(d) information relating to finance and administration;
(e) the objectives of SBC for the previous year, theerixto which they have been met
and its objectives for the upcoming year;
() editorial policy of SBC;
(g) a description of the activities undertaken by SB@rdy the previous year;
(h) the Programme Schedule and any planned changgs to i
(i) a list of programmes broadcast by SBC that werepgesl by independent
producers, including the names of the producers povduction companies
responsible for each independent production;
()) recommendations concerning public broadcasting; and
(k) information on complaints by viewers.
() The Board shall formally place the Annual Repand externally audited accounts
before the [insert name of (lower chamber of) panent] for their consideration.

In addition, the IBA should hold periodic meetinggh members of the public, in all parts of
the country. It should be required to conduct anckeresearch, and generally be responsive
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to the needs of the people of Israel. Furthermive,|BA should be required to establish an
internal complaints procedure, based on a cod®duct covering such issues as accuracy,
balance, and fairness. Monthly radio and televigitsagrammes could also be scheduled
dedicated to discussing audience feedback — botitiy®d and negativeTogether, these
measures would strengthen the ties between theal@kthe public, and, importantly, give the
public a real sense that the IBA is ‘its’ public\see broadcaster.

Recommendation:

* Measures should be taken to enhance the IBA’s atability, including
requiring it to produce an annual report, estabisbhomplaints procedure and
undertake audience research.
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