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ANSWER OF THE SPANISH GOVERNMENT TO THE REPORT ISSUED BY
THE EUROPEAN COMMITTEE FOR THE PREVENTION OF TORTUR E AND
INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT (CPT),
REGARDING THE VISIT TO SPAIN
CARRIED OUT BETWEEN SEPTEMBER, 19™ AND OCTOBER, 1°" 2007

I INTRODUCTION

The European Committee for the Prevention of Tertamd Inhuman or Degrading Treatment or
Punishment (hereinafter the CPT) has sent to tlamiSip Government its report corresponding to
its visit to Spain carried out between Septemb&tdred October %Lof the last year, in compliance
with article 10 of the European Convention for tResvention of Torture and Inhuman or
Degrading Treatment or Punishment.

In the aforementioned report the CPT makes themewendations and suggestions that, resulting
from the information gathered during the visitsrigat out by the different CPT delegations, it
wishes to address to the Spanish Government irr todsomply with the standards established by
the Committee.

In this perspective, the Government welcomes akdstaote of the recommendations addressed
that since the beginning of the visits carried lmpthe CPT delegations have been used as a guide
in order to make improvements both at legislative practical level with a view at fully complying
with the Convention.

Here below the Government answers the various re@mations and suggestions made by the
CPT, expressing general remarks concerning thebigidopics of the CPT report and proposing a
concrete answer to each and every comment addristgezidocument.

Il. GENERAL REMARKS.

The CPT delegation focused its analysis, essentiafi four main areas: access tot@jture and
ill treatment cases (i) legal assistance to detainees under incommunicadcetdntion, (iii)
guarantees against ill treatment during the policecustody of the detaineeand (iv) the need to
tackle prison overcrowding in Spain

As a result, the delegation examined the guarardpetied to those people who, according to
article 55.2 of the Spanish Constitution, specitigcthe LECrim (Ley de Enjuiciamiento Criminal
— it could be found henceforth referred to as LEQriadopted by the Royal Decree of September
14" 1882 and amended by the Revision Acts 4/1988 @f, 25" and 14/1983 (hereinafter the
CCP) in its articles 520 bis and 527, are undeorimuiunicado detention due to their involvement
in crimes related to terrorism as well as to tHeaEy of the investigation of possible ill treatmg
which may have occurred during the custody of suebple in the centres of the national security
forces.

On the other hand, the delegation visited varicemsitpntiary centres within the Spanish territory,
and special attention was given to the special eygats, the disciplinary units and wards for
inmates considered as “inadequate” to prison life.
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Therefore, the report makes a set of evaluatiodsracommendations about these four main areas
addressing situations that the CPT considers toinaelequate. This report will take into
consideration the situations highlighted by the GRiO the analysis will follow the four areas-
structure mentioned above, to which a fifth topidl Wwe added concerning minor foreigners not
accompanied.

[ll. SPECIFIC REMARKS.

Section 9. (Specially worrying issues for the CPT).

The CPT is especially concerned about the measuigsted by Spain in relation to the guarantees
of the incommunicado detention, the access to lagaistance since the beginning of the police
custody and prison overcrowding and informs thatoitild follow the procedure foreseen of the

Convention (10) (2): public declaration withoutlamization of Spain.

In this perspective, and without prejudice to thelfer elaboration of these issues in the specific
sections of this report, you will find here belowsammary of the present situation and of the
measures adopted by the Government concernin@libg/ing thee points:

a) Incommunicado detention.

This régime is applied in Spain to arrested persma preventive measure — article 520 bis in
relation to article 384 bis of the Code of crimimabcedure — authorized and supervised by the
judicial authority — whose aim is not the persoisslation, but his/her separation from possible
informants and outer links. The objective is tover® that the arrested gets information which
might have harmful effects on the judicial inveatign.

The deprivation of the right of the person to hasemeone notified of the arrest and of the place of
custody, in the case of highly organised armedeamtist groups, aims at delaying as long as
possible the spreading of orders and alarms thrdbhghestablished communication mechanisms
which might facilitate the escape of the other merstof the group or the destruction of the crime
evidence.

The Spanish Government shares the CPT’s convithiahthe quick notification of the arrest to
those designed by the person under arrest is aorier guarantee in order to avoid ill treatment.
However, the Government also considers that theagtee established in our legal system is even
stronger, provided that it foresees the permangmersision of the judicial authority and the public
prosecutor, who, since the very beginning are méa of the arrest, the place of custody and of the
identity of the officials in charge of the casestifiermore, both the judicial authority and the pribl
prosecutor have at their disposal all the meansatoy out this control and can rely on the
collaboration of legal doctor. They can also adapany time all necessary measures, such as to
deny the incommunicado or to order to immediateigdthe person before the judge.

In this respect, it is worth to remind that theamonunicado detention is carried out complying
with all guarantees of an advanced rule of lawlelggl régime is highly restrictive, since it regs
judicial authorization with statement of reasonsohithas to be released during the first 24 hours of
the detention as well as a permanent and direcitororg of the personal situation of the person
arrested by the judge who ordered the incommunicégione or by the examining magistrate of the
judicial district where the person is held undestody.
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Both the courts and the constitutional court, sm@r¢udicial body in charge of the protection of the
fundamental rights in our country, have decidedtaashe compliance of our legal system of
incommunicado régime with the criteria of the Inggional Conventions signed by Spain, thanks to
the strict guarantees established by our legisiaitothis field, which go beyond the European
standards.

However, in order to strengthen these guarantegsneet the recommendations of the international
bodies for the protection of human rights, the HaorRaghts National Plan, which is currently being
elaborated, includes the following actions direetifecting people under incommunicado arrest:

- the appropriate legal chang®esexpressly prohibit the application of the incomnunicado
regime to minorswill be promoted.

- All necessary legislative and technical measuresngurethe video recording of the stay
within the police unit of the person under incommutcado arrest.

- All necessary legal changes will be proposeeénsure that the person can be examined
not only by legal doctors but also by other doctor®f the Public Health Systemfreely
appointed by the head of the future National Me@rarfor Torture Prevention.

- A protocol on the implementation of the medical examiation of the detainee including
the minimum medical tests to be carried out bylélgal doctor and the medical reports to be
filled, will be approved.

- The present regulation of the record and custody huks in the police units will be
changed, in order to improve the information gagdeand, in particular, to know exactly
and at any time all events occurred from the ateshe moment when the detainee was
brought before the judge or released.

b) Right to legal aid of the detainee.

As regards the moment when the right to legal asltb be implemented, article 540.2 of the Code
of criminal procedure foresees that the counsdl appear as soon as possible in the centre of
detention, in any case in a maximum delay of 8 si@iter the notification of the detention to the
bar.

In order to reduce as much as possible the wad,tilme State Secretariat on Security Instruction
12/2007, concerning the behaviour required from rtteembers of the national security forces to
ensure the respect of the inmate or detainee’ssrigistablished the following obligation:

“Special endeavour will be given to ensure that tight to legal aid is implemented according to
the provisions of the legal system, using all aldé means to guarantee the presence of a counsel
as soon as possible.

As a result, the request for legal aid will be inghie¢ely handled and sent to the counsel chosen by
the detainee or to the bar; shouldn’t the counseivg up within three hours, this procedure will be
repeated.

In the call record book any call to the counseltbe bar will be registered, together with all
possible incidents in the procedure such as impdggito set up the call, no answer, etc.”
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However, with a view at improving the detainee’sugintees and meeting the recommendations of
the international bodies for the protection of hanraghts, in particular the CPT, the Spanish
Government is going to propose, in the frameworkhef Human Rights National Plan which is
currently being elaborated, the modification oiciet 540.2 of the Code of criminal procedure to
reduce the maximum delay of eight hours establisb@thplement the right to legal aid.

c) General situation of the prison centres in Spain.

The Spanish Government is making a huge efforet®w and extend the penitentiary centres as
well as to manage and adapt the available resoustitss a view at finding solutions to the
deficiencies detected in our prison centres, falhmgwthe recommendations of the CPT and
according to the scheme explained in section lllcf.this report.

Although the complexity of the project — with haniz 2012 — and the size of the public works do
not allow a definitive evaluation of the resultdilthe end of the project, the Spanish Government
is convinced that it will result in a significambhprovement of life conditions in our prison centres

- It is worth to emphasize the creation of five newthners’ wards designed for mothers
serving sentences together with their childrenhwih aim at taking out children from the
prison centres and promoting family life.

- Also with a view at improving our penitentiary sgst, priority is given to the development
of the open regime and to the introduction of wéetion programmes with inmates and
persons under conditional release in order toifatzl their social integration.

- Finally, legal changes will be promoted to dealhwilhe organisation of the penitentiary
officers and adapt their status to the evolutionttedir tasks, as well as to update their
functions and responsibilities and revise the rfieetoth initial and continuing training.

Sections 10 and 11.

In these sections, the CPT refers to the questolisessed to the Spanish authorities during the
visit in Spain; in particular, it refers to the adare of those cells visited in the Police Statién o
Puente de Vallecas, as well as to the adoptiom@fmheasures aimed at ensuring that the Guardia
Civil records each and every phase of the detentraiuding the identity of the police officers and
the exact conditions of the person under arrest.

In this respect, we would like to inform that tleldwing measures have been adopted:

1) The Minister of Interior ordered the immediate clias of the detention facilities of the
Police Station of Vallecas and their renovation.

2) A new Instruction of the State Secretary for Segunhich is currently being elaborated
will urgently deal with the reform of the recorddacustody books in order to document the
entire custody chain, recording each and everyestdghe detention, including the identity
of the police officer in charge in every moment dmel exact conditions of the person under
arrest.
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I1l. 1 Torture and other forms of ill treatment.

The CPT report includes many sections dedicatedrtore and other forms of ill treatment, as well
as to the guarantees that need to be establishetposved to prevent, avoid and fight against this
kind of behaviours.

Sections 14 to 17.

In sections 14 to 17, the CPT refers to the allejddeatments it learnt of during its visit in &m

and that it investigated and related to the usewfches, kicks and other forms of force by the
Spanish police authorities, including attacks afexual nature. Therefore, the Committee wishes to
receive the information about the results of suctioas.

In particular, the report indicates, in section fitat “a person stated that he/she was hit from
behind, without any previous warning, by variouficefs of the Provincial brigade of the Judicial
Police of the National Police in Madrid, and thdiese policemen kept on whacking, kicking and
punching him/her for some minutes afterwards. Térsgn was moved to the Police Station of the
National Police of Tetuan, in Madrid, and six hoafser to the La Paz hospital to treat the injuries
on his/her face, back and other parts of the bakgse injuries were once again noticed at his/her
arrival at the Madrid V Prison Centre, on the*3August 2007 and described in the medical report
(“injury aid report”). Furthermore, the photo takeim the moment of the admission in the prison
centre clearly shows a wide abrasion of the righe¢ek. The alleged ill treatments match with the
medical evidence and the additional documents exeadriby the delegation”.

First of all, it is important to highlight that th8panish legal system includes a regulatory
framework ruling each and every case of detentrahthis framework is article 520 of the Code of
criminal procedure, establishing the list of theatteee’s rights; these rights are specified and
detailed by other articles of the mentioned actlation to the procedures and steps to be followed
And this without prejudice to the limits to the iig of the detainee represented by the application
of the incommunicado régime, according to the auntd article 527 of the Code of criminal
procedure.

In order to specify the content of this act, acfgtolice action protocols. These protocols inclade
Manual on “criteria to carry out judicial policeguiries” adopted by the National Commission of
Judicial Police Coordination and itd' @hapter on “detention and rights communicatiorflers
the respect for the Spanish legislation as wefloaghe different international instruments in this
field ratified by Spain such as the Universal Deatian of Human Rights, the International
Covenant on Civil and Political Rights, the Eurap&sonvention on Human Rights and the rest of
legislative instruments of the United Nations, teeommendations of the UIPC-INTERPOL and
the methodologies and standards of the EuropeamnUni

A similar content has the Instruction 12/2007 opt®enber 1%, 2007 “on the behaviour required
from the members of the national security forcesrater to ensure the rights of the detainees other
people under police custody”, issued by the State3ariat for Security and ruling the behaviour
and action of the above mentioned forces in thda@mpntation of their tasks.
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Therefore, in order to analyse all the issues daisethis report, it is important to start from the
legal framework that binds the action of the Spargsithorities taking part in the detention
procedure to the principle of legality, that imp®seset of obligatory duties and action criterid an
bans the implementation of any practice or measanstitutive of torture or other cruel, inhuman
or degrading treatment.

But entering into the details of the concrete aaferred to by the CPT in this section (paragraph
15), according to the dossier made, on August, 2807 the police officers carried out inquiries

leading to the accusation of the detainee and d¢kinee people, who were brought before the judge
as alleged members of an organised group placingemarket counterfeited 200 euros banknotes.

In the moment of his arrest, the detainee put gfstance and the officers, who had previously
identified themselves, were obliged to use minimiorce in order to arrest and handcuff the
person; in that moment the detainee was informeth@freasons for his arrest as well as of his
rights in accordance with article 520 of the Codlerminal procedure. Afterwards, the detainee
was moved to the local police station of Torrej@Atdoz put in a cell, while the officers were
waiting for the judge order issuing an enter aratce warrant; once the officers had received the
warrant, the person was moved to the local poliagon of Tetuan, in Madrid, and remained in the
custody of the security service.

During his appearance before the police officensn@ 1), and after he was informed of his rights,
the detainee asked to be examined by a doctorjgivelty the detainee was moved to the urgency
department of the “La Paz” Hospital, were he waangred. The doctors wrote a medical report
(Annex 1) containing the declarations of the degajnwvho said he had been pushed and that as a
result of that, he suffered back pain. The medreglort refers a “contusion”, as well as the
detainee’s denial to undergo radiography and treatrment proposed consisting in the
administration of paracetamol.

As a result, both from the police inquiries and themedical report issued in the hospital where
the detainee was voluntary examined the followinganclusions can be clearly drawn:

- First of all, that the acting officers strictly conformed the arrest to the criteria
contained in the criminal regulation in force, ensung throughout the entire procedure
the detainee’s rights.

- Secondly, that the use of force caused by the detak’s resistance in the moment of his
arrest was literally “minimum” and “essential’. Both adjectives reveal that the use of
force was not disproportionate; on the contrarwas only aimed at controlling, as softly as
possible, the person and carrying out his arrest.

- Thirdly, that both the diagnosis contained in thedmal report (“contusion”) and the
medicine prescribed — a common pain reliever —akteat the injuries caused were
coherent with the criteria of proportionality, subsidiarity and imperative need which
have to drive the implementation of this kind of masures.

On the other hand, the CPT also requests for ¢tation from the Spanish authorities on the facts
referred to in section 15 of the report, occurradidg the operations carried out by the “Guardia
Civil” on March, 28" and April, £' 2007 in the Basque Country and Navarre and intiefato
which all people interviewed describe a common edoce of detention and removal to Madrid
with a view at a 3 to five days detentions underititommunicado regime, comprising ill treatment
and intensive questioning.
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First of all it is important to emphasize that dgrithe incommunicado regime all detainees were
treated correctly and accordingly with the legisiatand the criteria established for this kind of
measures. They were also examined by a doctorc{f@&glimstances of the case are clearly detailed
in the report corresponding to paragraph 22).

However, the report is even more precise and refensretely to a person indicating literally that
“another person alleged that, while being arresigdn plain clothes police officer of the *16
Group” of the Provincial Brigade of the Judicialliee of San Sebastian, he was hit on the left side
of his chin, and that this caused him inflammatéord localised pain. The injury observed was
coherent with such declaration”.

The facts refer to the detention of a person byoffieers of the “Provincial brigade” of the Juditi
Police of San Sebastian on the ground of drugitkaffg, who was brought before the judge on
September, 202007 and sent to prison as a result of an ordéreofvestigating Judge.

According to the sources interviewed, during hasyswithin the police station the detainee was in
no way victim of ill treatment; on the contrary, vas duly informed of his rights, including the
right to be examined by a doctor or other expdats,he renounced this right. Neither during his
stay in the police station, nor on the occasiomisfremoval and appearance before the judge the
detainee referred to the alleged ill treatment.

However, he declared having been victim of ill tneant on the occasion of the visit of the
Committee for the Prevention of Torture on Septemb@" and October, 12007 to the Provincial
Prison centre of Martutene; as a result of thagehofficers of the “Provincial brigade” of the
Judicial Police of San Sebastian who had taken ipattte referred detention and inquiries were
called to give evidence.

Once all inquiries and investigations were caroed] the judge, on January, 22008 dismissed
the case due to the lack of evidence as regardexisgence of a crime of ill treatment or injuries
against the detainee.

In the order, the judicial authority states thagither the counsel who assisted the detainee during
his declaration, nor during the appearance betoegudge to resolve on his release or to declare
before the investigating judge the detainee evierned to the alleged request to see a doctor and
his wish to report that a police officer had hitnhdn his chest while he was being handcuffed.

And the order carries on by stating that what heenbsaid in the previous paragraph together with
the officers’ declarations who had participatedthie arrest and search in the detainee’s home,
together with the head or authority in charge @ flolice station, lead to the conclusion that the
case does not proceed to judgement, due to theofaaky kind of evidence backing somehow the
detainee’s declarations; therefore the judiciaharity considers as proven the non-existence of the
alleged ill-treatment and this conclusion is based only on the lack of evidence, but more
importantly on the lack of any minimum kind of eeitte allowing the judge to draw the conclusion
that the abuse did take place.

As a result, from the order issued by the judiciabuthority it can be clearly deduced the lack
of both ill-treatment and formal complaint, not only during the detainee’s stay in the police
station, but also during his appearance before thgidge.
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Finally, in section 17 of the report, the CPT reféo the cases of alleged ill-treatment during the
incommunicado regime perpetrated by the Guardidl @yainst A”and B., arrested on January,
16" 2008, in relation to whom the Committee “understgrthat criminal proceedings were
instituted” and requests information concerning tiesults of these legal actions.

In this perspective, it is worth to highlight tHaath were arrested on January}, 08 by Guardia
Civil officers in the city of Mondragén under acatisns of being members of the terrorist group
ETA and having participated in various terrorisaeks, including the murder of two people.

After they were stopped, on January,Z08 and while a device of the Rapid Action GréRpG)

was trying to identify them, both ran just when tfécers order them to open their backpacks, in
which afterwards two guns were found. The flighttéd the officers to pursue and arrest them, but
both put up strong and violent resistance, trymgeét loose and avoid the detention; they kicked
and punched and offered great resistance, andfdinerthe officers had to use physical force in

order to bring them under control and finally ham@ithem.

Later, the Central Court in charge of the invedioga order the medical examination of the
detainees by the doctor of the acting court resptdor the investigation of Guardia de San
Sebastian (Guipuzcoa), who considered advisalieowe one of them to the Donostia Hospital in
San Sebastian, where he was admitted.

On the other hand, the other detainee also undeériieze medical examinations that have been
duly registered (on January" &t 9.30 am, on Januany &t 10.56 am and on January, & 11.20
am) but on all occasions nothing particular wareul.

While staying in custody of the Guardia Civil offis, the detainees were treated correctly and the
behaviour of the officer was respectful with thgi#ation in force in Spain and the criteria to be
followed in these kind of police actions. They wateo examined by the legal doctor assigned to
the court in Madrid and by the legal doctor of tdwart of Guardia de San Sebastian (Guiplzcoa)
and received legal aid by the officially appointadyer. Still, we know that the detainees presented
formal complaint for alleged ill treatment, andasesult of this the judicial authority is currgntl
investigating the facts.

Given these facts, the relevant evidence provireg #ttions have been taken in relation to the
formal complaint is that criminal proceedings weneened for both cases and the preliminary
investigations carried out by the court n° 1 of Sabastian. In the framework of these proceedings,
investigators are gathering as much informationpassible to establish if the Guardia Civil
perpetrated ill treatment against the two aforeimeetl detainees. Furthermore, the proceedings
include not only the declarations of the accusati@frthe Guardia Civil, but also the testimony of
possible witnesses. On the other hand, during tiressstigations, various medical reports were
requested.

“In accordance with Article 11, paragraph 3, of Bngopean Convention for the Prevention of Torame Inhuman or
Degrading Treatment or Punishment, certain names baen deleted.
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As regards the opening of criminal proceedings,Goele of criminal procedure (articles 773 and
following articles) establishes that the Public $&mutor shall prosecute directly or through the
Judicial police on the basis of any informationfacts that could be constitutive of crime; to which
extent, the prosecutor will investigate the faats arder to clear them up and precise the
responsibility of the participants in the crime.eTlaw also establishes that the Public Prosecutor
shall order the dismissal of criminal proceedingsew facts cannot be considered as being
constitutive of a crime, and this shall be commated to the alleged victim, in order to allow
her/nim to present another formal complaint beftne judge responsible for the pre-trial
investigation. Otherwise, the prosecutor shall estjdrom the judge the opening of the proceeding
and forward the results of the investigation, pnéisg before him the detainee, if someone had
been previously arrested for the facts, and theceffof the crime.

In addition, the Spanish legal system foreseeseta obligation of the police officers to gather a
many testimonies and evidence as possible to aleariminal offences, forwarding the results of
the investigation to the judicial authority andforthe disciplinary investigator, in accordancehwit

(among others) article 282 and following articlagicle 769 and following articles of the LECrim,

and article 36 of the Royal Decree 884/1989 of Ju" adopting the Disciplinary Régime

Regulation of the National Police Corps.

Finally, as an additional guarantee, it is worthhtghlight that according to article 25.1 of the
correspondent regulation, the Ombudsman shall fahi@ the Public Prosecutor any information
concerning the existence of possible crimes, if @mbudsman does not know for a fact that
criminal proceedings have been opened.

Section 18.

The CPT requests information concerning variousesax alleged ill treatment perpetrated against
foreign detainee.

More precisely, a man declared having been whaokelis head, body and legs while lying on the
ground after he had been put under control. Duaimgxamination carried out by a member of the
delegation the doctor observed the existence aiffaipthe fronto-parietal region of his head, blue
reddish contusions as parallel stripes on his bapger part of the left arm, right leg and external
side of the left knee; in the opinion of the CHIede injuries were coherent with the declaratidns o
the detained.

The case the CPT refers to concerns a foreigneaitarrested by the Mossos d’Esquadra on
September, 212007 as a result of an arrest warrant registeraie Police Information System and
issued by the court n° 31 of Barcelona carrying thet pre-trial investigation. At 9.10 am the
detained was informed of his rights by handing kirstandard form listing all his rights that he
signed. After his removal to the Police statiorLa$ Corts, the detained was placed in jail at 11.46
am, in the Detained Custody Area of Barcelona.

Furthermore, in compliance with the request ofdbtined to have somebody notified of the arrest,
the person designated was phoned and the callegéstered at 12.30 am as call n° 12138 within
the Register Book of the Detained Investigation @odrdination Unit of Barcelona.
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According to the computer application record aslvesl to the manuscript news book of the
Custody and Detained Regional Unit, it is wortlidous on the following highlights:

1- At 13.38, only two hours after the detained wascgdain cell n° 14, he began injuring
himself, hitting his head against the bars; at 83tf officers decided to bring him to the
medical ward to calm him down and ensure that hédo@ceive medical assistance.

2- While he was being moved to the medical ward, #taided kept on hitting his head against
the wall and creating disturbance and the doctarind the examination, was able to
determine that the injuries on his forehead haad Isedf-inflicted, stating this circumstance
in the emergency aid report. After receiving meldassistance, the detained was sent back
to his cell at 13.51.

3- Two hours later, at 16.14 and until 18.14, the ideth did not calm down and kept on
showing rage and behaving violently and from witkiie cell, he kept on creating great
disturbance; the facts can be detailed as follows:

- At 16.14 the detained calls and kicks around incelée

- At 16.17 the detained climbs on the bars sayinghbas a “monkey”.

- At 16.28 he threatens the officers by saying theuld meet outside and he would kill them
with a Japanese sword.

- At 16.48 he goes on punching, insulting, shouting lae also spits at the officers.

- At 16.57 the detained spits all over the cell door.

- At 17.25 the head officer decide to move him td oel35, a cell nearer to the control area
reception and with a view at avoiding that othetaded hear the knocks and shouts, which
could alter the smooth running of the custody area.

- At 18.00 the detained seems to calm down, but ldutes later he starts again with the
kicking.

4- At nightfall, the detained goes on shouting andirtgt himself against the cell walls and
when the police officers ask him to leave the éefl the description of the suspect, he
refuses.

5- However, very early in the morning, at 4.30 theadwetd agrees to leave the cell for the
description and at 4.43 he returns to the cell.

6- Once again, at 6.47 on September®2ghortly before being brought before the judge, th
detained injures himself, hitting his head agaihstcell walls; on September,®2he judge
resolves that the detained has to be placed in jail

According to the facts reported, the following conkusions can be drawn:

First of all,that the behaviour of all members of the GeneralitaPolice — Mossos d’Esquadra
has been monitored, and it has been as respectfid possible with the criteria of integrity and
the prohibition of abusive, arbitrary or discriminatory conducts.

Secondly,that during his stay in the custody area, the polie officer duly observed strict
monitoring measures in relation to the aforementiord foreign detained, whose violent
behaviour since his detention had alerted them; threfore, the police officer tried to avoid by
all possible means that the detained could injureimself, with an aim at ensuring his physical
integrity.
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Thirdly, that it is clear that the injuries described in thefrontal region of his head and other
parts of the body (feet, legs, knees, back) werelfseflicted all day and night long during the
period of custody.

Finally, it is worth to highlighthat the members of the Mossos d’Esquadra did nonsult the
detained, nor the attacked him verbally and that depite his behaviour, they always looked
after his honour and dignity.

Section 19.

The CPT report also requests information concerhiviy incidents occurred on March and April
2007, when six police officers of the Mossos d’Emtpa attacked foreign citizens who had been
arrested and placed in the police station of the Certs district; however, and despite what
occurred, five of them had their duties re-establis

These facts were recorded by the recording systeanetly installed by the Catalan authorities as a
result of previous accusations of ill treatmenttiat centre. The six officers involved were
suspended until the end of the criminal investagatiHowever, despite this decision, apparently
five of them were readmitted.

In fact, on April, 16 2007, the Domestic Affairs Police Department af theneralitat — Mossos
d’Esquadra decided the opening of disciplinary pestings against four police officers and a
corporal as a consequence of the alleged aggrestmudetained on March 3bf the same year in
the Detention and Custody Area of the Police statioLas Corts in Barcelona.

The facts could be considered a serious mattetadtreeir significance and possible infringement of
fundamental rights; in addition, they might be ddased as constitutive of crime. Therefore, the
results of the investigation were forwarded to Bublic Prosecutor of the Regional High Court of
Cataluiia, who would analyse if the police behavitag been respectful with law.

From that moment and while awaiting a judgementciwhd res judicata, the Mossos d’Esquadra
Unit paralysed the disciplinary proceeding and aeldphe appropriate protective measures.

Therefore, with an aim at re-establishing the senand ensure the development of the proceeding,
without prejudicing the possible sentence in tremiework of the disciplinary proceeding, the
resolution also ordered the provisional suspensfotihe police officers involved, as a preventive
measure, in compliance with the Generalitat Police 10/1994 of July, 11 (75), revised by the
Act 21/1998 of December, ?9 and with Decree 183/1995 of June,"1@3.2) adopting the
Disciplinary Régime Regulation of the Generalitailife — Mossos d’Esquadra, modified by
Decree 174/1999 of June,"29

After more than six months, the Head of Domestita#é$ Unit decided to apply for the lifting of
the aforementioned preventive measures, due tornigepassed since the facts had occurred and to
the disappearance of the reasons justifying titepaon.

The preliminary investigation into this case hadl@nged and was still open due to the complexity
of the factslt has been argued that a longer suspension wouldalie represented a sort of pre-
judice sentence”, while sentence can only be issued by the judidiauthority. On the other
hand, the officers involved had been moved to anoth job centre and this prevented the risk

of possible social damages.
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Finally, the results of the police investigation we able to guarantee that the lifting of the
preventive measures would alter neither the normabperation of the services nor the further
conduct of the disciplinary proceedings.

Sections 20 and 21.

In section 20 of the report, the CPT calls on tipargsh authorities to ensure that each and every
officer of the security services gets the messdgeem tolerance against ill-treatment and to
reinforce this message through an appropriate malltdeclaration.

In addition, section 2lindicates that an examplanafssage to be sent is the adoption of strong
measures against those officers who perpetratereélitment, due both to its significance as a
deterrent and to the beneficial effects it has iotims the news that those officers responsibleehav
been brought before Justice.

It is worth to highlight thaBpain, as democratic rule-of-law State, considerdat ill-treatment

by members of the National Security forces is an trinsically reprehensible and unjustifiable
behaviour, no matter what kind of legal descriptionthey deserve (humiliations, injuries,
tortures, etc.).

And this can be deduced from the membership otountry in the Council of Europe, its active
collaboration when receiving the periodic visitdled Committee for the Prevention of Torture and
from the international instruments against toramd ill-treatment ratified by Spain. As an example,
the following documents can be quoted: the Eurofggamvention on Human Rights (article 3: “No
one shall be subjected to torture or to inhumatlegrading treatment or punishment”); the
International Covenant on Civil and Political Riglarticle 7: “No one shall be subjected to torture
or to cruel, inhuman or degrading treatment or glumient. In particular, no one shall be subjected
without his free consent to medical or scientifiperimentation”); the New York Convention
against Torture and other Cruel, Inhuman or Degigdireatment, of 10 December 1984, ratified in
1987, the European Convention for the Preventiofhosfure and Inhuman or Degrading Treatment
or Punishment, of 26 November 1987, ratified byiSpa1989, creating a supranational and
independent committee for the regular investigatibthe practices of parties and members of the
Council of Europe in this field. And since thd Blarch 2006, the Optional Protocol to the UN
Convention against Torture that entered into famagur country on % June of the same year,
underlining that Spain was among the first twertyriries that ratified this instrument.

Provided that some of the CPT’s recommendatiomisisnpart of the report have already been
answered, it is worth to assume a primary elenveimgh a quick reading of some paragraphs of the
report might call into questioi@pain has established a serious legal framework wdh bans the
practice of ill-treatment and therefore ensures therotection of human rights; this kind of
conduct are absolutely exceptional among the Natiah Security forces; however, that does not
prevent the Spanish authorities giving up the effdrto completely eradicate each and every

case of such a behaviour.
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In fact, the national Spanish legal system is a @dy belligerent against this kind of conducts
and behaviours.The Constitution establishes a strict system of human rights ptiotedncluding
the right to life and to physical and moral intégrthis means, according to article 15, that ne on
shall be subjected to torture or to cruel, inhuroadegrading treatment or punishment, and that
death penalty is expressly abolished. This artahle, to its place within the constitutional test, i
specifically protected by a set of guarantees, ino$ta judicial nature (including the explicit
protection befor¢he Constitutional Court through the action forimjement of fundamental rights
and freedoms due to orders, decisions and acttiviglthe aforementioned right).

Furthermore, the Spanish legal system also forédbeesxistence of other constitutionally relevant
bodies that contribute to the investigation of falssacts of the Public Administration infringing
human rights, such as the Spanish Ombudsman aedsthilar institutions existing in some
Regions. The Ombudsman annual addresses to thar®Reamt a report representing a warning for
the institutions involved. The details includeds #xtent of its investigation as well as the vasiou
recommendations that the Ombudsman makes represggitly positive practice contributing to
keep the attention on this kind of behaviours amanote their persecution.

From a criminal point of view, both the Criminaloeedure Act (its article 389 prohibit threatens or
coercions against detained during their questigramgl the National Security forces Act (its article
5.3.b) orders that the officers ensure the redpedhe life and integrity of those under their
custody) represent another example of the Spanisimitment to prevent ill-treatment.

On the other hand, torture is defined as a cringgtiole 173 and ff. of the Spanish Criminal Code
and its prohibition has been achieved throughrimementation of various legal instruments in
different fields, including the one concerning Mational Security forces to which the CPT refers
to in its report.

For instance, article 174 also punishes ill-treatnaad torture both within a criminal proceeding or
due to it, and the description of the crime inclidgen the preliminary investigations, even though
they have been performed outside a judicial praogedrurthermore, when torture is serious the
punishment includes not only imprisonment (2 tae@ng) but also a sentence of eight to twelve
year total dismissal.

On the other hand, article 176 also describesdbke of ill-treatment perpetrated not by an officer,
but by a third party, with the permission of thenfier; in this case the sentence for the officel sha
be equivalent to the punishment foresees for thgopewho has directly committed the crime.

Finally, article 177 establishes that “if ill-trea¢nt implies not only a violation of moral integrit

but also injuries or damages to the life, physictdgrity, health, sexual freedom or any other tasse
of the victim or of a third party, these facts via punished separately with the appropriate
sentence, unless the aforementioned infringemeztgscially punished by law.

In this perspective, State officers are fully awair¢heir obligation to respect the rights thattbot

the Constitution and the rest of the legal systecognise to the detainee and of the consequences
of the infringement of such rights which could leéadhe opening of a stricisciplinary

proceeding including the compulsory retirement. And thislshat be an obstacle to the
communication of the facts to the Judicial autlyantorder to define any possible criminal
responsibility.
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The “zero tolerance” attitude against such behasialso becomes evident in practice, in the field
of both prevention and repression. This has beghlighted by the Government and other
authorities through a set of measures aimed doreing the validity of this message.

1. First of all, it is worth to underline that theomotion of fundamental rights and freedoms a$ wel
as the establishment of guarantees and protec@hamisms to ensure their respect and prevent
their violation argpermanent criteria of the Spanish Government

In this perspective, the Ministry of Interior hdways implemented the principle of “zero
tolerance” against any possible infringement ofstibutional rights and promoted investigation,
transparency and cooperation with the other irtgiits — especially with the Judiciary — when the
suspicion of violations arises.

Both the Ministry of Interior and the State Seangtasighlight and ratify in their institutional
declarations before the citizens, the Parliamedttae members of the National Security Forces
this principle as an absolute priority of the Gawaent action. As an example, and for their
importance and relevance in the field of humantsigitotection , we can refer to the declaration of
the Ministry before the Congress on his own init@bn the so-called “Roquetas case” on August,
11" 2005 and the declaration of the State Secretargéourity before the Senate, on May/'283

the same year.

Furthermore, these public and formal declaratidris@heads of the Ministry of Interior have
resulted in concrete measures. In fact, the Govemimas significantly reinforced the means at the
disposal of the Ministry to ensure the compliant#e police service with the Law.

The system needs a set of appropriate mechanisdete¢omine whether the service to the citizens
is being effectively and efficiently delivered ati@ implementation of some precise public
policies, including the police function, compliegiwthe legal system — including, among others,
the conduct and ethic rules of the police whichragalarly published in the “Behaviour Code of
law enforcement corps and bodies officers” adoptethe UN in 1978, the “Declaration on Police”
of the Parliamentary Assembly of the Council of &@he of 1974 and its recommendations
transferred to the “European Code of Police Ethaf2001 - . Summing up, it is necessary to
determine if the citizens’ rights have been resgmato matter if the person involved is a citizen
opening a proceeding, a crime victim, a suspecérgaing an investigation or a detainee in
whatever police centre.

And the body that the Ministry of the Interior hatsts disposal is the Staff and Security Service
Inspection, in charge of the inspection, verifioatand assessment of the services’, centres’ and
units’ operations of the DG of the Police and tBaiardia Civil” as well as of the behaviour of the
National Security Forces’ members while performtingir duties.

This Unit was created by the Royal Decree 1885/1§%%ugust 2? and was strongly promoted by
the Ministry of Interior.

Even though at present the cases of misconductynadion or concrete infringement of the
person’s rights represent, as we said, a real ércerecise instructions have been given to the
head of the Unit to especially monitor such beharg@ccording to the “zero tolerance” principle
and the relations between the Inspection and timssiutions created for the protection of the
citizens’ rights and freedoms, such as the Ombudsm®&GOs actively participating in these kind
of policies have been enhanced.
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As a result, the 2007 Annual Report of the Ombudshighlights the effective collaboration of the
DG of the Police and the “Guardia Civil”, that favded to the various units the message
underlining the legal obligation according to whigiolice officers shall gather as much evidence
as possible to clear up possible criminal offenaes, make them available for the judicial authority
and/or the disciplinary investigator in compliana¢h, among others, article 282 and ff. and article
769 and ff. of the LECrim and article 36 of the @&jdinary Régime Regulation of the Police
Security Forces” (section 06005030 of the report).

2. Secondly, it is worth to refer to the implemeiata of the so-called “Manual on Criteria to carry
out Judicial Police Investigations”, elaboratednvitthe National Commission of Judicial Police
Coordination, that represents a measure clearlystat on the prevention and repression of possible
ill-treatment by the National Security Forces. Timanual has been massively spread (as indicated
in the 2003 backreport) includes in chapters 809,11, 12 and 17 the Intervention Protocols with
Detainees.

In addition, particular attention deserves thdatiite aimed at including for the first time in the
State Public Prosecutor Reporta specific section assessing the amount of soand other
crimes against the moral integrity of the detairmeapetrated by public officers in the framework
of the activity of judicial authorities and pubficosecutors in 2007 (more details will be given in
the answer to section 23 of the CPT report). Thass the political will of the Government not to
cease the efforts to prevent, fight and punistbteaviours described in this report. The inclusion
of such a section is due to the significant robypt by the Public Prosecutor in the field of the
fight against ill-treatment, resulting not only fnche position of this institution within the legal
system, but also from the content of the senteott® Supreme Court of July’ 2995 and
November 1997 and January'22998, which recognising its capacity to act asw i order to
request evidence and appeal against its refusal.

The aforementioned sections has been includedmitig text itself of the report and not as an
annex to it; this shows the importance given tdhsueasures by the Chief Public Prosecutor, head
of the Public Prosecutor Office, that accordinght® Constitution, of his own motion or at the
request of the involved person, files legal actmpreserve legality, the citizens’ rights and the
general interest protected by law, and ensuremttemendence of the judges as well as the
satisfaction of the social interest before them.

In order to start this initiative (a significaneptforward of the Spanish authorities to fight agti
ill-treatment and torture) the Public Prosecutdiic@faddressed all decentralised offices with a
letter explaining that the compliance with the intgionals treaties signed by Spain and the need
for the citizens’ rights protection through appiiafg mechanisms of prevention of abuses by
officers fulfilling public functions, requires a @&led monitoring of the proceedings opened due to
similar criminal facts. Therefore, information fraime offices has been requested concerning the
proceedings opened as a result of a formal contpa@sented in the different parts of the country
for alleged abuses perpetrated by the membersdii#itional Security Forces, together with the
indication, if necessary, of the number of procegsliopened, the amount of those which are
currently being dealt with and a short summaryhefrnost important ones.
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This relevant information from the chief prosecatof all offices in Spain concerning the criminal
proceedings which have been dealt with in the difieparts of the country and referring to such
crimes represents a useful mean to assess theed#fgrempliance with the detainee’s rights as
well as with the judicial investigation mechanisimgase of formal complaint due to torture or
other crimes against the moral integrity perpettéig public officers or to abuses in the fulfilment
of their duties.

The data analysed show that, taking into consiaerdihe high number of police actions carried out
in 2007, the formal complaints for this kind ofrogs are relatively few; however, this shall not be
an obstacle to the implementation of all existingams in case of such complaints in order to ensure
a strict compliance with the international rulesl éime national law.

3. Thirdly, it is worth to highlight that the Miniy of the Interior has not ceased to adopt measure
aimed at ensuring the utmost protection of humgintsi the absolute respect for legality and a
strong transparency in public management; thisnsething new that proves the commitment of
the Spanish authorities towards the “zero toleraattéude as regards ill-treatment. This attitude
necessarily leads us to the exhaustive investigatialleged ill-treatment; in this perspectivasit
important to constantly remind both the securitgés and the Spanish society as a whole of the
implementation of the “zero tolerance” criterionciase of infringement of the citizens’ rights,
especially when this violation id due to the bebaviof public officers.

As a result, Instruction 12/2007 of the State Secia for Security on the Conduct required from
the Members of The Security Forces to ensure theilee’s Rights was adopted (this instruction
has already been mentioned in this report). It makbig effort to delimit the use of minimum force
by police officers, which needs to be proportioratd necessary; it also highlights in various parts
of its text the absolute prohibition, in the franmtvof our legal system, of any physical or
psychical abuse during the arrest and questiorfitigeodetainee as well as of the criminal and
disciplinary consequences in which an infringenwrhis principle can result.

More concretely, instruction n° 7 details the prchae to be followed by officers and members of
the National Security Forces during the detentioth @ustody of the detainee; this provision adds to
the strict existing regulation in this field as aegs human rights addressing all members of the
Security Forces.

Furthermore, and in compliance with the “zero thee” principle in such cases, the public
authorities invite citizens to adopt proactive bebar in order to allow the regular formal
complaint of any crime or conduct representingrdnrigement of their rights.

In this perspective, in order to facilitate thegqaetation of formal complaints concerning the
functioning and conduct of the National Securitydes, Instruction 7/2007 of the State Secretariat
for Security has been recently adopted, ensurimgng other measures, that citizens are availed of
a Complaints and Suggestions Book in each and exaige station and that these complaints are
duly investigated and answered by the Staff andi@gService Inspection of this State
Secretariat.

The legal changes performed by the Governmentiligiihe firm willingness of the Spanish
authorities to implement and spread the “zero &vlee” principle against ill-treatment by police
officers; as a result, both the past and the cupariamentary terms have become especially
productive periods as regards the improvementehtiman rights protection mechanisms in Spain.
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4. A fourth example of the attention given by thpa&ish Government to the protection and
guarantees against ill-treatment is the positi@ogaised to the education of all actors who, in the
field of their duties, might become liable for suenducts.

For instance, on December and January of the é&st the General Commission for Information
organised Information Days concerning Instructi@f®007, attended by all categories of officers
belonging to the National Police posted in the eimentioned General Commission.

As regards the Guardia Civil, it has also organeegicle of training actions in the field of “Human
Rights” which has resulted in appropriate studygpgonmes for the different educational paths:

a- Training education, preparing the access to tHereift level of the institution.

b- Advanced education, allowing the staff to get adeahknowledge, carry out activities in
specific areas and broaden or up-to-date the kmimeleand skills required by due
performance of their duties.

c- Advanced Professional education.

The training is organised as follows:

- The first level comprises the education includedhia study plans (training). It is given to
all officers acceding to the Guardia Civil.

- The second level includes the further and updatiagping. In this level various training
actions are performed. On the one hand, in comiamith the Continuing Vocational
Training Plan, training sessions are given withia Guardia Civil Units and on the other
hand other classes are given in the framework efdtrcalled Citizens’ Security Days.
These are 5 days conferences mainly addresseditersfdealing with citizens’ security
issues.

- The staff is also given distance learning training.

As a result, the training actions figures in treddiof human rights directed to the Guardia Civd a
the following:

Training education

Categories Number of classes
Corporals and rank police officers fos8
NCO 28
Commissioned Officers 38
Commanding Officers 104
Technical staff 12
Graduate staff 12

! Practical classes related to the Practical Praecsliodule.
2 Given in levels 3, 4 and 5.
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Advanced education

- In upgrading courses to Corporal: 5 classes.

- On the other hand, sixteen of all courses giveriuding the Judicial Police Course, foresee
a specific Module on Human Rights in the distaregning modality, reconciles the daily
professional activity with attendance to classes.

- In the Basic Judicial Police Course: 10 classeBearmpersonal attendance modality.

- In the Upgrading Courses for officers dealing wagitizens’ security (headquarters, quarters
and stations):

Citizens’ Security Days Number of classes
For Corporals and rank police officers 2
For NCOs 2
For Commissioned Officers 2

Summing up, these data highlight the special séitgiand the implementation of the “zero
tolerance” principle within the National SecuritgrEes, which have included in almost all training
courses, including both basic and advances onestddy of the human rights protection and
guarantees, according to the prohibition of anynfof ill-treatment.

The Regional Security Forces are also constantiyimeéed of the importance of the “zero
tolerance” principle against ill-treatment towadigaineesln the Basque Country, the

Department for Domestic Affairs has already adoptsét of Operative Instructions concerning the
Detention Procedure, which have been releasednapiéinented within the police organisation,
where these procedures have to be translated ¢tiqera

As regards body search, it establishes that “dlf imked body searches shall be registered in the
computer application. An appropriate report willdiso issued, explaining the reasons justifying
the implementation of such a measure (crime typglpgrsonal circumstances, etc.) and its results.
The report will be elaborated following a macroiségred within a unique archive for fully naked
body searches of the Unit Command. No searcheatural body cavities shall be carried out, nor
the detainee shall undergo harmful exercises dtipos; it shall not be required for the detainee t
perform work-outs, squattings or other exercises similar nature”.

The Instruction also foresees the implementatidtindérnal and external controls through
appropriate auditing concerning all complaints nesg and, in general, the existing Detention
Procedure Management System, awarded with UNE-ENI@01-2000 certification”.

On the other hand, similar considerations can déams regards the Department for Domestic
Affairs of theGeneralitat de Cataluiia
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In fact, with a view at protecting and ensuring de¢ainees’ human rights, the Generalitat Police —
Mossos d’Esquadra has adopted both instructionsesyislative means, as well as other measures
and strategies allowing the control of all policgids abuse and the infringement of the rights of
those under custody:

- Video surveillance system in the Detainees Custuey.
- Creation of the Police Ethics Committee.
- Specific ISO quality detainee programme.

The implementation of video surveillance devicastiie custody of the detainees within the
Mossos d’Esquadra centres aims at recording evagytihich might occur in the cells and other
parts of the police station; its objective is als@nsure the protection and security of the detsn
preventing them from performing actions that caelsult in a violation against their physical
integrity (self-inflicted injuries) and avoiding ylother violation which could be perpetrated by the
other detainees and the police officers. Finalig,tideo surveillance system also allows the
monitoring of the officers’ conduct, ensuring tkiagy behave in the respect for the dignity,
integrity and needs of the detainees.

Therefore, this system is able to ensure thatfidlers’ action complies with the principles of
transparency and security and that ill-treatmeantregy the detainees has disappeared.

In the concrete case of the Detainees’ Custody Afdlae Metropolitan Police Region of Barcelona
of Las Corts, the video surveillance system hasi@8o camerascovering both the inside and the
outside centre premises related to the securityaece and exit of detainees. Therefore, 26 externa
cameras cover the bays for cars, parking and aémesshe upper floors to the custody area. 70
cameras (of a total of 72 inside cameras) alloweitecording, while two other cameras allow
video and audio recording. The inside camerasamagéd as follows:

- two search rooms (a total of 4 cameras: two vigmmnding cameras, and two video/audio
recording cameras).

- 35 cells (a total of 37 video recording cameras).

- Cross areas and inside premises (a total of 3bvieleording cameras).

CCTVs allow multiscreen surveillance of the 35 &rig cells, so that officers can constantly
monitor the two reception areas and the detaindearea.

In addition, a Police Ethics Committee was als@te on October 2007. It is an advisory body in
the field of ethical conduct of the Catalufia Polideose aim is to promote good practices and to
contribute to the prevention of attitudes and iy that offend the ethics and correct behavajur
the police. Therefore, the creation of this Comeeithighlights the commitment of the Spanish
institutions towards the “zero tolerance” attitudginst ill-treatment referred to in the CPT report

% In those police stations where cameras have rest stalled yet, proposals are currently beingsizi#red to ensure
their implementation and reinforce the video sutaece system in the immediate future.
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The tasks of the Committee include:

- To elaborate, revise or update of a draft EthicdeCaf the Cataluiia Police, as well as assess
its implementation.

- To propose to the appropriate institutions suitabasures to improve the ethical conduct
of the police, the public image of the Catalufiaigeolas well as to improve the police
service and its relationship with the citizens.

- To inform and reply all issues raised both by teads of the offices dealing with public
security and the mayors.

- To request from the appropriate authority the es®@orent of procedure confidentiality or
the forwarding of the information to the Public eoutor.

- To cooperate with the institutions active in tieddf of training and police investigations,
especially with a view at establishing the ethimahtents of the training courses addressed
to the Catalufia police as well as of the trainiatjoas of the officers dealing with security
issues.

- To elaborate a public annual report on the compéanith the Police Ethics Code, ensuring
the respect for personal data required from thislktgpn on data protection.

The composition of the Catalufia Police Ethics Cottemiis also coherent with its mission,
provided that its members are subject to the grlasiof legality, independence, objectivity and
impartiality. The Committee foresees the obligatarysence of a member from the Local Police
and one from the Generalitat Police — Mossos d’Bdopy with at least 10 year seniority. It also
allows the membership of judges and public prosesujurists of renown as well as experts and
professionals in the field of security, externaliadrs and bodies dealing with the protection of
human rights and ethical and democratic valuesilhaswvidely renowned police officers.

Finally, it is worth to highlight the adoption ofiditional measures in Catalufia, such as the
implementation of specific quality programmes thlidw the revision of the detention procedure
ensuring the respect for human rights and fundamhéneedoms. These programmes are currently
being designed. Their implementation has been sidbédor 2009.

Therefore, the final objective is to ensure theliuaf a wide range of proceedings; to comply with
the legislation in force and ensure the respedhi®human rights and fundamental freedoms of all
users; to ensure a human and honourable treatrmevelbas appropriate means and equipments. In
order to elaborate this new quality managemenesysthe Mossos d’Esquadra enter the details of
all actions registered into the computer softwaslable. This allows the follow-up and detection
of conformity and/or non-conformity elements allogicontinuous enhancement and effective
correcting measures of any detected malfunctioning.

Finally, (as indicated above) the Spanish autlesritiave given special attention to training in the
field of human rights, with an aim at ensuring t8tdte officers observe a correct conduct in the
framework of the detention, custody, questioning detainees’ treatment procedures.

At the regional level, this training is regularipplemented and updated. Special attention is given
to the police training programmes throughout th&remprofessional career, in order to adapt
training to the strict integrity principles avoigdithe occurrence of arbitrary and abusive conducts.
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In the case of Catalufia, the most basic critenceming the respect for human rights are included
in the updating courses of the Public Securityituigt of Cataluiia (PSIC).

Summing up, it is fundamental that when such midoots take place all actors are strict as regards
the enforcement of the legal system and the petisecof those responsible. Our legal system
foresees all these elements. Therefore, we considethe CPT recommendation is already being
implemented in Spain. All efforts needed shall dmto ensure the implementation of the
recommendation in the future, following the CPTisdglines.

Section 22.

In section 22, the CPT recommends that the appatprauthorities investigate the allegations of
ill-treatment made by the 11 people arrested umdesmmunicado regime in the framework of a
set of operations carried out by the Guardia Couil March, 28 and April, £ 2007 in the Basque
Country and Navarre, provided that the informatairthe disposal of the CPT indicates that, after
the presentation of individual formal complaints/yin two cases an investigation was opened.

The facts highlighted in the report refer to théeddons under incommunicado regime carried out
on March, 28 and April, £ 2007 in the Basque Country and Navarre. On M&8RC."D.; E.;
F.;" G.;"H. and I. They all were sent to jail as a result of an omfahe Central investigating
court n°2 under accusations of being members dktherist group ETA.

On April, 3. K."and L. were sent to prison as a result of an order isbyetie Central
investigating court n°2.

All these police actions were included in the folityasheets elaborated by the Information Service
of the Guardia Civil Headquarters in Guipuzcoat teaort each and every circumstances
concerning the detainees, as well as the polideenff involved. A computer file containing a copy
of these sheets was handed to the CPT Delegatnilited the premises of the Police and
Guardia Civil DG. From them the following conclusioan be drawn:

- The detainees were arrested due to the existence s#rious evidence as regards their
participation in terrorist activities; this evidence was later confirmed by the judicial
authority.

- The detainees were arrested in strict compliance Wi the legal regulations established
by the LECrim in force in Spain.

- The incommunicado detention was justified by the @gtence of sufficient evidence as
regards their alleged participation in terrorist crimes and was later ratified by the
investigating judge.

- The detainees were daily examined by the legal dactof the Central investigating
court n°2.

- The detainees gave evidence with the assistancetloé officially appointed lawyer, in
compliance with the LECrim.

- The detainees received a correct treatment duringheir stay in the Guardia Civil
facilities, and in particular:

“In accordance with Article 11, paragraph 3, of Bngopean Convention for the Prevention of Torame Inhuman or
Degrading Treatment or Punishment, certain names baen deleted.
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- They did not give evidence while being handcuffed standing for long time.

- No evidence was given without the assistance affecially appointed lawyer.

- Evidence was given in strict compliance with thgaleregulation and with legal assistance.

- A copy of the formality sheets was given to the Gfglegation on the occasion of its visit
to the Guardia Civil facilities in Guzman el BueB8treet. These sheets report the evidence
giving proceedings with the assistance of the igfiiic appointed lawyer, that sometimes
had to be carried out at night, due to the circamsts of the investigation; They also
indicate the identity of the police officers invety as well as of the investigator and the
secretary of each and every police formality penfedl.

As regards the considerations made by the CPT giumsible irregular evidence giving procedures
without legal aid, drawn by the analysis of theddtes Search and Custody Books of the police
station where sometimes the expressions “takesté#tement” or “takes the statement with the legal
assistance” appeatr, the following consideratioresinie be made:

- The Search and Custody Books are hand fulfille¢dayous officers depending on the time
when the custody takes place and the person igehareach case.

- The instructions as regards the implementatioruoh $00ks do not comprise a complete or
codified catalogue of possible events nor a unifismtedure to record them; therefore each
officer takes note of them with the degree of deiait they consider convenient.

- The entry “takes the statement” and “takes theestaent with the legal assistance”,
however, refer to the event that the detainee makesclaration (in which case our legal
system requires the compulsory presence of a cturBeis can be deduced by the
“Statement minutes”. A copy of them was handed e CPT Delegation. Now, the
differences detected in the degree of detail usad lme only ascribed to the different
officers’ attention to details, but in now was alléo draw the conclusions referred by the
CPT.

Concerning the detainees’ accusations of having betims of ill-treatment and torture, there
is nothing to do but wait for the results of thdigial proceeding. However, it is worth to
highlight once again the well-known and pubktrategy of the terrorist group to systematically
present formal complaints alleging this kind ofesftes due to the significance and impact they
have on the media as well as to the likelihood, thainetimes, the international body for the
protection of human rights recognise them.

“ In this perspective, especially enlightening is tocument seized from the ETA Araba/98 Commangmasesson of
the Central Investigation Court n® 1 (Preliminamydstigation 4/98) describing with all details httw members have
to behave in case of arrest: “In case of detentianmatter if long or short, even though you aleased without
charges, bail or other repressive measures, ydupskaent formal complaint alleging torture”.

Furthermore, this document contains ideas and ggenstructions to make these false complaintsappee as well
as a detailed explanation of the political objexsivof this strategy, including “to show the repi@ssof the
antiterrorist legislation, unbecoming for a rule-efaw State” and “to make it possible that the rinétional
organisations focus their attention on the lackreédom suffered by our people, to internationatisd make the
repression visible”.
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Section 23.

In section 23 of the report, the CPT recommends tha&ase of complaints for ill-treatment of
security officers before a public prosecutor oudge, these public authorities order the written
register of the complaints, a compulsory medicanexation (when it is not automatically
performed) and the adoption of all measures ne¢deshsure the correct investigation of the
accusations.

In order to reply to this and other sections of @#&T report explicitly referring to the Judiciary,
these recommendations together with the contettteofeport have been forwarded to General
Council of the Judiciary (Consejo General del Paldelicial — which may henceforth appear
referred to as CGPJ) and its opinion has been s¢egleThe Permanent Commission of the
Council gathered on May, 9and adopted a communication containing the folhmwi
considerations:

First of all, some mentions are made as regardsa#keto ensure and protect the fundamental
rights and public freedom of citizens, which is thission par excellence of the members of the
Judiciary. This is a direct effect of article 9tbé Constitution of 1978 that confers to the public
institutions the promotion of the suitable condi8allowing both the citizens and the groups to
effectively enjoy their freedom and equal opportiesi This declaration has to be
complemented with article 24, recognising the fumdatal right of all to be “effectively
protected by the judges as regards the exercigenfrights and lawful interests, preventing by
all means the lack of due defence”.

It is also worth to add that the Constitution engibes the idea of rights and public freedoms
protection and its article 53 establishes the sabimm of all public institutions to these rights
and freedoms (and we must not forget that the {arglics one of them, duly, managed in a
shared way as a result of the full and indepengeisdictional authority). Finally, article 117
describes the characteristics of the constitutidealgn of the judicial authority and refers to
independence, irremoveability, responsibility anlil §ubmission only to the rule of law.

Only a coherent interpretation of all judicial cdaipt in accordance with the constitutional
criteria allows the effective protection of thogghts and lawful interests that the Constitution
establishes and that the Judiciary has to ensure.

Therefore, the CGPJ has no need to stress on therpect implementation of such a duty,
provided that it represents a direct effect of theConstitution.

However, it is worth to highlight that the legistat establishes some limits to the CGPJ. In this
perspective, it cannot, through the due performanfids competence, give general or particular
instructions to the judges as regards the appbicatf the legal system, being it expressly
prevented by Law 6/1985, of Jul§ af the Judiciary (LJ) (12.3). The CGPJ is a goiregrbody
and not a jurisdictional authority, provided thaistfunction “only belongs to the judges
established by the law, in compliance with thesuda competence and procedure that the
legislation foresees” (article 117.3 of the Comititn). That is to say, it is not possible to
interfere in the independent judicial applicatidriaw for the settlements of disputes, provided
that such an overstepping is formally prohibited.
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Nevertheless, this is not an obstacle to the fadtthe CGPJ, in the framework of the due
performance of its governing competence, monitoescompliance of this judicial application
with the aims established in the Constitution, fyaiihrough the guarantee of judicial
independence and the implementation of the inspeethich is a task directly given by article
122 of the Constitution to the Council.

After the analysis of the judicial aspects highleghby the CPT in its report, the CGPJ stated
what follows:

As regards verifying the authentication of the falmomplaint whenever it be difficult to
gather medical evidence of the alleged ill-treatinére reports considers that, on some
occasions, it might be difficult to get medicaldmce concerning many of the frequently
alleged types of ill-treatment. The report hightggthat judges shouldn’t consider the lack of
marks of circumstances coherent with the allegatias an evidence disproving tHem

We should not forget that, according to the legistaon procedure, the mission of the judiciary
is to order, on its own initiative or ex parte apglion, the adoption of the appropriate measures
whenever a possible crime takes place (“notitimens”), in compliance with articles 303 and
777 of the LECrim, as well as in case of ill-treatthagainst detainees perpetrated by the
security forces, as established by article 174fard the Criminal Code.

According to article 229 of the LECrim, the judiciavestigation aims at clearing up the facts,
establishing whether a crime has taken place omechitding “all circumstances that might have
an effect on the legal description of the fact #relguilt of the offendeisAs a result, the law
foresees a wide range of measures to be takendingl visual inspection of the crime scene
(article 326 and ff. of the LECrim), reports anger’s analysis (special attention is given by
the law to the examination of the legal doctorriices 344 and ff.), statements of
complainants, accused and witnesses, etc...

It cannot be stated that in the framework of a crimnal proceedings for alleged ill-
treatment (physical ill-treatment, provided that the CPT only refers to this kind of ill-
treatment, ignoring other modalities of this offene), the lack of “marks” necessarily leads
the judge to the conclusion that the complaint isdlse.

And this is due to various reasons. Among othérs,important to emphasise that the legal-
criminal conceptual difference between ill-treatiend injuries lies in the necessity (in the
case of injuries) of medical or surgical assistaneguirement which is not foreseen in the case
of offences against health consisting in behavithas “do not provoke injuries”. This is

exactly the behaviour described as ill-treatment.

As a result, the idea that the lack of “marks” reseily leads to the conclusion that the
allegations were false, would be more or less dmeesas to say that ill-treatment is a crime that
does not exist in our criminal legal system.
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As regards the attitude of the investigating juddpen investigating a case of ill-treatment, we
have to rely on the responsibility and professisnalof an authority that will not neglect a
formal complaint from a detainee only because ngighl “evidence” of the aggression was
left. The judge, as we said, has at his disposalynravestigation elements other than the mere
physical evidence in order to justify the possiyening of an oral proceeding against the
alleged offenders; therefore, there is no reasahind that the results of an investigation could
ignored by the judicial authority in serious casesh as those justifying the elaboration of the
report submitted to our analysis. In addition, jesiglways take “ad casum” reasoned decisions,
with independence and impatrtiality, and the resutheir investigation is always included in
written reports or other types of documents whigh serve as an evidence, in the procedural
framework of a judicial or pre-trial investigation.

Apart from that, we have also to take into accdbatfact that the victim, in the event of a
dismissal of the complaint, can always lodge theragriate appeal in accordance with the
LECrim.

Therefore, Spain already meets the recommendation awle by the CPT, taking into
account the express regulation offered by the Spash legislation as regards these
procedural formalities and the strict compliance that is required from the judicial
authority.

In addition, the reasoned adoption of such decssiepresents a guarantee. And another
guarantee which complies with the principle of artlity is the separation between the
judicial authority that carries out the terrorisinte justifying the detention (Central
investigating courts in the Audiencia Nacional) dimel judge who leads the investigation in
case of complaints for torture or ill-treatmentiagaa detainee (Investigating courts).

The summary presented above as regards the inaistigelated to A.and B. is an example
of the inchoation of a proceeding in the full resder the rights of the detainee and of the
communication and collaboration between the diffeethorities involved in the proceeding
(judicial authorities, legal doctors, police, ...).

As regards the position of the Public Prosecutdhiwia criminal proceeding, and, in particular,
the aforementioned actions, it has to be emphasisgdhe plays an active role, as shown by the
competence that the LECrim assigns to him; in @& proof of this attitude and active
collaboration, and in compliance with the Europ€amvention for the Prevention of Torture
and Inhuman or Degrading Treatment or PunishmémNpwember, 28 1987, on October 2007
The State Chief Prosecutor met with the membetiseotielegation of the Committee as a result
of which all chief public prosecutors of CourtsMédrid and Catalufia (regions involved by the
investigation) were compelled to provide the Conmeits members with all information
required and to ensure free access to the polddititss, both of custody and prison, in
accordance with the European Convention for thedpition of Torture and Inhuman or
Degrading Treatment or Punishment.

It is also worth to emphasise the significancehefalready mentioned initiative taken by the
Public Prosecutor Office as regards the inclusioa specific section in its Annual Report
focused on the amount of torture and other cringegnat moral integrity perpetrated by public

PIn accordance with Article 11, paragraph 3, of fBuropean Convention for the Prevention of Tortanel
Inhuman or Degrading Treatment or Punishment, icen@mes have been deleted.
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officers in the framework of the activity of judidiauthorities and public prosecutors in 2007.
This initiative is an example of the steps forwatalen by the Spanish authorities in the field of
Human Rights protection.

It is also to highlight that this measure was faably received by the various chief prosecutors
posted in the different regions of Spain, as a reireexample of their mission to defend
legality and the citizens’ rights and to ensuregh#rcement of the effective judicial

protection, as established in article 24 of the STitution.

However, it is worth to underline that in 35 of t@ Spanish provinces no formal complaint
was presented nor proceedings were inchoated doettioe offences perpetrated by public
officers. In this perspective, in order to ampliflygive evidence of this information, we refer to
the Chief State Prosecutor’'s Report, where furtinenore detailed data can be found in relation
to this part of the Committee’s report.

As a result, we consider that the CPT recommendatiothis issue can be seen as a reminder of
a practice that is already being implemented andechout in compliance with all guarantees
required from the Committee.

111.2 Safequard applied to the detainees under inabmunicado regime.

Sections 24 to 26.

With a general nature, in the sections 24 to 2fsofeport, the CPT describes the activities catrie
out during its visit to Spain, as well as analyzes registered trend related to the guarantees
applicable guarantees during the detention undenimmunicado regime. Later, it issues a series
of far-reaching recommendations.

Preliminarily, to answer all of them it is necessép start from thecurrently Spanish legal
framework, which the CPT recommends to reviewin order to study what may be the procedures
through which operates the required strengthersgregards the rights of informing a chosen
relative of the detention, and that of appointinggaticular lawyer to lend counsel assistance ¢o th
detainees under incommunicado regime.

The right to freedom is regulated in the Articleobthe European Agreement of Human Rights,
signed by Spain in Rome on the 4 November 1950 ratified through the Instrument of 26
September 1979. Each of the sections of the mesdi@nticle establishes that the detention, or,
where appropriate, the internment, will have tclgied out in accordance with the law, something
which, according to the existing case law, meafeedback from the internal legislation of each of
the countries subscribing the Agreement. In thenSpacase, the law referred to is, firstly, the
Spanish Constitution, and, on a second level, tleleCof Criminal Proceedings (Ley de
Enjuiciamiento Criminal, henceforth called “LeCrin”

The starting point to analyze, then, each of theoRenendations referred to by the CPT on the
matter of the detainee incommunicado regime isSbanish Constitutionyhich, in its_Article 1
states as a higher legislation value, together \thih justice, the equality and the political
pluralism, the freedom, as defined by a manifoldhstibutional case law (SSTC 132/1989,
120/1990) as “the autonomy of the individual to @é® among the various vital options presented
him, according to his own interests and preferehoes“the general freedom of action or general
freedom of self-determination of the individual ".
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This generic reference to freedom is specificadfirced, in one of its projections, as the physaral
individual freedom, defined in the Article 1This is, therefore, granted the legal status of a
Fundamental Right and is subject, furthermore, gpexial territorial protection, as the possibilgy
allowed for appealing before Constitutional Cowgaiast "any infringements caused to this right by
any measures, legal acts or simgéefactobehaviour exerted by the public authorities of $tate,

of the Autonomous Regions and of other public beti@ving territorial, corporative or institutional
nature, as well as by their civil servants or @&fg' (Article 41 of the Organic Law 2/1979,
regulating the Constitutional Court)..

In fact, the Article 17 (1) of the Spanish Congidn establishes thaeVery person is entitled the
right to freedom and safetynd that Nobody may be deprived of his freedom, should dien

full compliance with what is established in thidgiele and with the way stipulated by lawThat
right to "freedom and safety" entails, as told hg SSTC 15/1986 and 120/1990, the right to
"physical freedom" guaranteeing all citizens "tlsence of disturbances resulting from measures
such as detention or other of similar nature whithen adopted arbitrarily or illegally, restrict or
threaten any person freedom to organise, at anyanband any place within the national territory,
their individual and social life according to theiwn options and convictions".

Regarding thdegal concept of detentionthe Constitutional Court, in its STC 98/1986, ide$
detention as "any situation in which the persodisabled or prevented to determine by himself, by
act of his will, a lawful behaviour, in such a winat detention is not a decision adopted during a
procedure, but a pure factual situation, with negiaility of finding intermediate areas between
detention and freedom".

Despite the fact that the LeCrim (Article 490) cdess the possibility of a detention carried out by
private individual3 as well as the detention agreed by the Judicisthdvity during a penal
procedure, the CPT report seems to refer, withasvclarity, topolice detention understood as a
precautionary measure by which the Law enforcer¢aite Corps and Bodies deprive of freedom
the person whose involvement in a criminal actlsampresumed. It is a measure having temporary
nature, in the sense that it is only kept for iheetstrictly necessary to carry out identificatemd
guestioning proceedings, a time stipulated by laa after which the person must be set free or
brought before the legal authority, as deemed gypiarie.

Thus, the very nature of freedom described in the [@&nish Constitution, as a higher value and

a fundamental right, and of the detention, as a resctive, provisional or preventive measure
applied to the freedom of the person, requires thdatter only to adopted with a series of
guarantees making it constitutionally permissible.Thus, as stated by the STC 199/198%hge"
detention of a person must be linked to the stigctessity and the briefest temporary lapse criteria
in accordance with what is established in the Aeti® (3) of the Civil and Political Rights
International Agreement, and by the Article 5 (8the European Agreement for the Protection of
Human Rights, ratified by Spain".

5 However, in these cases, the detainee must bethirbefore the police or the legal authority asnsa® possible and, in any case, within a period of
24 hours following the detention, under pain ofgetharged of the offence of wrongful arrest, gaukited in the Articles 163 and ff. of the Penal
Code
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The same sense motivates the STC 112/1988, rergatpon the needtd give a restricted
interpretation to any exception to the general @il@® rule,"being, in any case, to be required, as
stated in its 178/1985 and 341/1993 rulirigsproportionality between the right to freedondahe
restriction thereof, so that there be excluded renvben stipulated by Law— those cases of freedom
deprivation which, through not being reasonablepldatilt the balance between the right and its
limitation”.

Nowadays, the Articles 489 to 501 of the LeCrim,1@f December, are the ones regulating the
detention, as well as its different assumptionsg, pleople authorised to carry it out, the time
duration and the effects entailed by the detention.

Likewise, the law also acknowledges, in_its Artib0 a whole range of rights in assistance of the
detaineeand that are, correlatively, duties the fulfilmeoft which the public authorities must
ensure. Among these duties are included the righbd informed, immediately, and in an
understandable way, of one’s rights and of theams for his being arrested; the right to keep
silent, that of not to answer some of the questthatcould be asked, or to declare that it willyjon
speak before the judge; the right not to incrimeniaimself and that of not to be confessed a culprit
the right to inform a relative or another persorhisf choice of the fact of the detention and of the
detention place where he stays at any momentjgheto be assisted by a counsel, as well as by an
interpreter, in the cases in which the latter isessary; and that of being examined by a legal
doctor, should it be deemed necessary.

It is however possible, that these rights entitledhe detainee be limited or restricted in certain
assumptions. So states the Article 55 (2) of then&h Constitution, which considers the
possibility of suspending some of them in the aafsgertain persons, in relation to the investigatio

upon the acts committed by armed gangs or by istspin accordance with the conditions pointed
out by an Organic Law, a limitation that currentyads back to the Article 520 bis of the LeCrim,
incorporated by the Organic Law 4/1988, of 25 May.

The detention under incommunicado regisieherefore, a provisional situation stipulatexdiydor
those cases in which the detainees have beeneaatrast presumed to have taken part in the
commission of one of the offences referred to leyAlt. 384 bis of the Law ( acts committed by a
person integrated into or related to armed gangBy individual terrorists or rebels). It is basad

the need to care for the success of the policariegof certain terrorist offences, thus avoidihg
detainee to be allowed to inform to rest of the fhera of the terrorist cell and/or organization, and
preventing, therefore, the possibility of flighttbis rest from the moment of the first arrest.

However, despite the clearly restrictive charaofehis kind of precautionary measure, the Spanish
legislation sets remarkably well the limits to tileommunicado detention, and sets as limits a
series of conditions acting as guarantees, in sugiay that the latter does not put at risk the
essence of the rights of the detainees, complyiith what the Constitution states. This is

completed by the fact that breaching the aforerometi guarantees entails, in the Spanish
legislation, the requirement for criminal liabilitsom the public officers acting as offenders.
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Thus, the adoption of the incommunicado regime mreag Spain, constitutionally foreseen in
exceptional assumptions, generates a series ofictests that, in an especial way, justify the
fulfilment of a whole series of guarantees. So,oating to what is set out in Article 507 of the
LeCrim, the incommunicado regime modulates somgefrights to which the detainee is entitled
with a general nature according to the Article 523ablishing that:

-First of all, the incommunicado regime permitstponing the maximum detention period beyond
the 72 hours deadlin@gain due to complexity characterizing antitastooperations, for which
this period is usually insufficient to inquire thbemplex plots involved in this highly organised way
of delinquency. However, the law requires that daf@rementioned extension be requested within
the first 48 hours of detention from the InvestiggatJudge, who has to resolve within the 24
following hours. The legal authorisation —or itsn@dd— must be duly motivated, amad no _case
might the detention be longer than a total amount bfive days.

Owing to this reason, it is necessary to point ouhat the CPT report makes a mistake when
its section 25 gives a maximum time duration of 18ays for the period of police detention
applicable in Spain to those offences related to ganised crime, terrorism or drug trafficking.

On the other handhe lengthening of the detention period in the casef detainees related to
terrorist acts, which is considered by the Spaniskegislation, is neither the single one in the
European and international background, nor can it e assumed as being the most restrictive.

Even if this is, in no way, an argument aiming &r'ge" justificationfor the extension of the
detention period considered in the Spanish legisiatwe cannot ignored the relevance, as a
reference framework, of the legal system in coesttbelonging to our environment, insofar as,
nowadays, terrorism has unquestionably become ra fufr organised crime, so that the States,
concerned about the defence of their citizenstraésts and about succeeding in achieving a space of
freedom, justice and safety within a globalisedreavork, are undertaking international legal
cooperation measures in order to reach due codiolinand of establishing effective instruments.

In fact, immediately after the September 11 attac&antries like Italy, France, the United
Kingdom and the United States have amended thgat kelles, which has entailed toughening the
security policies within the framework of the Eueam Legal Space, and the subsequent limitation
of some rights, principally that to freedom, thrbuge enlargement of the detention period of
persons related to terrorist activities, in assuomgtas exceptional as the aforementioned. In other
Member States of the European Union, such extensiewen higher than the one stipulated in the
Spanish legislation.

In Spain, the incommunicado detention system ofdies not foresee a greater restriction of rights
than that established in the legislation of othmrntries of the European Union, in its police stage
as well as in the legal one. What is more, in soas®s our system is less heavy.

Thus, in France, the Investigating Judge is auskdrinot to allow any visits to the preventive

detainee for a period that may reach up to 4 yéarthe German case, the incommunicado regime
internment may be prolonged during the whole tirh¢he stay in prison, since the law does not
establish any limit to the length of incommunicaggime. On the other hand, it is necessary to
point out that, in Spain, the incommunicado regpreventive prison may in no case exceed 8 days.
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If we look at the United Kingdom legislation, wetite that the incommunicado regime is decided
by a police responsible (having the rank of Sugenident, or higher), something unthinkable in the
Spanish constitutional guarantee system, wherdehision as well as the control and the follow-up
of this measure has always been entitled to the kagthority, since the beginning of the detention.
Furthermore, the British law allows the competealige officer not to inform the Judge of the
incommunicado regime of a detainee, until afternd8rs from the arrest time, whereas in the
Spanish case the incommunicado regime must be imategdrequested from the legal authority,
who will issue his agreement or his denial withéhiburs. It is finally necessary to point out timat
the United Kingdom the maximum period of policetesidion is 28 days, while in Spain the
maximum period is 5 days.

- Secondly, the counsel assisting the detaineesrundommunicado regime will necessarily be
court appointed

- Thirdly, the detainee will not have the right thhe relative or person of his choice would be
informed of the fact of the detention and of theed&on place wherein he is at every moment

- And, finally, the lawyer will neither have theght to privately interview the detainee at the ehd
the practice of the proceedings in which he woaldehtaken part.

- Furthermore, the sole person authorized by lawadopt the decision to hold a detainee under
incommunicado regime is the Judgeho will furthermore have to authorise it withime following

24 hours, and always through a motivated rulings,Taven though being a "limit" in view of a
detention that could be carried out by the poligtherities, is a guarantee, and the greatest one,
from a material standpoint, in order for the legalhority to supervise an action limiting rightsdan
having an exceptionally aggravated nature.

In the light of these limitations, the CPT repd#tss a reflection. It consists of laying forwalne t
eventuality and feasibility of amending the peregislation regulating the incommunicado regime
in Spain, and the limitations deriving from thetéa that have just been described. The CPT
considers this amend possible, insofar as it hasctggl how, in practice, and since 2006, two
Investigating Judges of Audiencia Nacional did rile application of a series of measures which
smoothed out the mentioned restrictions and whidrefore, set themselves as specific guarantees
since the moment when they were authorised. Thelude, among them, the express mention of
the "obligation, for the officers of the Law enfernent bodies, to inform the family of the
detainees of the fact of the detention and of #tertion place where the person staid".

In fact, in December 2006 two of the six Centraldstigating Courts of the Audiencia Nacional

allowed the detainees to be examined by doctotkeif choice, and ruled that officers of the Law

enforcement bodies should inform the family of tletainees of the fact of the detention and of the
detention place where the person had been traedfaallowing, too, the videotape recording of the
questionings.

In this matter, the first thing that it is necegstr point out is that the Article 12 (1) of the PO
establishes that, in exercising their jurisdictiopawer, Judges and Magistrates are independent,
regarding other legal bodies as much as the GawgiBodies of the Legal Power, including in this
safeguard such a body of external governance aS@#J. This prevents the possibility, for them
or for their governing bodies, to issue instrucsiohaving general or particular nature, on the
application or interpretation of the legislatioatijudges carry out in exercising their jurisdiotib
function.
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So, the aforementioned measures, referred to inrgpert, were adopted by the jurisdictional,
sovereign body in applying and interpreting the Lewthin their competence scopeithout
necessarily entailing from that any generalizationlt must be borne in mind that, in those
cases expressly referred to by the report, it seen@bvious that, once it was obtained the
information of the detention and of the custody plae, through other means, it did not seem
precise to keep the incommunicado regime as regardehe family and friends. As this is not
the usual case, each of the cases must, therefa®be examined by itself, and the measures
deemed adequate by the judge should, hence, be athxh

In any case, the adoption of the mentioned measia@ss an aim to prevent the action itself of the
officers and to preserve the detainees” righthpatih never under suspicion of the possibility of
torture or maltreatment.

Consequently, it is not considered necessary try @art the legislative amendment that the CPT
requires, as there are enough guarantees so thaigthts to be entitled to the detainee under
incommunicado regime be respected to the utmodtttanrisk situations be prevented.

The absence of a systematic nature for the incoruada regime is shown by a mere analysis of
the detention data, as detentions were carriethdQ07 by the Law enforcement Corps and bodies
in Spain, corresponding to those offences includetie area of application of the Article 384 bis
of the LeCrim (offences committed by persons irdégpl in or related to armed gangs, or by
individual terrorists or rebels):

Of a total amount of 293 detaineees because okihisof offences, the incommunicado detention
was only applied to 110 of them, which represeiit$% of the cases.

Section 27.

The CPT recommends the Spanish authorities towethe current legislation in order to ensure
that the police custody of the detainee in incomopado regime be reported to the person chosen
by the aforementioned detainee, informing this gersf the arrest and of the detention location as
soon as possible, and in no way later than 48 haitsr the moment in which he was firstly
deprived of freedom, as it considers this to bessential guarantee against mistreatment.

The Committee refers to one of the rights generatigsidered in the Article 520 of the LeCrim,
and which is, however, adjourned whenever the imoamnicado system is decreed.

Informing the person chosen by the detainee ofatfnest and of the custody location is a must
required by the Spanish penal legislation to tHeefs of the State Law enforcement Forces and
Bodies, and one of the rights entitled to the det@j as established by the Article 520 (2) (dhef t
LeCrim and by the Instruction 12/2007 of the Sexmebdf State for the Security on the Behaviour
Required to the officers of the State Law enforcein#®rces and Bodies in order to guarantee the
rights of the persons detained or under Policeodystestablishing that:

"It will be immediately guaranteed the right of ttietainee to inform a relative or a person of his
choice (and of the Consular Office of its countnythe case of foreigners) of the fact of the
detention and of the custody location place wheréshio be found at any moment.”
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The police officer is furthermore obliged to entleat communication —to the person or the relative
chosen- through the due observation in the exisélgphoneme book of each and every one of the
police facilities, reporting it in an express waythe corresponding formalities.

However, its limitation is admitted, with an exdep@l nature, by the legislation for the
incommunicado detention regime of people relatetetmrist activities, according to the Article
527 (b) of the LeCrim.

First of all, it is necessary to recall that, ira8p the incommunicado regime is applied to the
detained person as a precautionary measure Arfatiecle 520 bis, related to Article 384 bis of the
LeCrim— decreed by the Legal Authority and undergiotection of the latter, and does not always
have as an aim the isolation of the prisoner, leifputting the latter off possible informants or
links, thus preventing him from receiving or isgyiorders that could hinder legal researches.

In this sense, the deprivation of the right of phisoner to tell a person of his choice of his gein
detained and of the place where he is under cussoayated, in the case of armed gangs bands or
of highly organised terrorist networks, to the umdd attempt so as to put off, as much as possible,
the spreading via the communication mechanismientietainees of any corresponding orders and
alerts that might enable the flight of the resthaf members and the destruction of criminal
perpetration evidence.

Even though it is true that the rapid notificatiminthe detainee “s police custody to a person ®f hi
choice is one of the rights acknowledged in thechket520, its purpose is, essentially, to allowdor
possible lodging of a "habeas corpus" appeal, doogrto the requirements indicated in the
Organic Law 6/1984, of 24 May. This is an importgnarantee to prevent mistreatment; moreover,
we must insist that a much greater guarantee o figs type of behaviour is the continuous control
exerted by the Legal Authority and by the Prosecusmnce the beginning, they must have a due
register of the detention, of the place of custadyg of the operating legal officers. They must also
be availed the necessary resources to carry outtmrol, assisted, whenever appropriate, by the
corresponding legal doctors, and trained to takentfeasures necessary at each moment, as, for
example, that of not authorizing the incommunicaglgime or of arranging that the detainee be
immediately brought before him.

Therefore, the CPT use of the term "secret detentid' to refer to the "incommunicado
detention”, does not seem adequate, so far as thewkstigating Judge as well as the
Prosecutor, and even the court assigned counsel,Meagot immediate knowledge of the latter
and of everything related to the detainee situationThis is, certainly, a legal guarantee for the
incommunicado detainee himself, while ensuring athe same time the legitimate interests of
the investigation to be guaranteed: this is a vitdl important question whenever it applies to
the offences specified in the Article 384 bis of éhPenal Code.

Therefore, the incommunicado regime detention tpkese in Spain with all procedural guarantees.
Its legal system is extremely restrictive, becatsequires in any case a legal authorisation thhou

a motivated and reasoned resolution that has tdidtated in the first 24 hours following the
detention, and a permanent and direct control ®fdigtainee s personal situation by the Judge that
has decided the incommunicado regime or by theshyegting Judge of the legal district where the
detainee is deprived of freedom.

Furthermore, as well the ordinary courts as thesGiutional Court —the upper legal body entrusted
to look after the fundamental rights in our counthave issued a statement on adapting our legal
incommunicado regime detention system to the requents of the International Agreements
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signed by Spain. This is precisely due to the tsgimrantees that our legal rules establish in this
matter. An example of that is STC 196/1987 L2gal Foundation, that states that in order fer th
aforementioned measure to be admitted and conslider@greement with the Constitutiont €an

be made essential that the police and legal fortesliaimed at their investigation be carried out
with the utmost secrecy, in order to avoid the Kedge of the state of the investigation by outside
people to bring about that culprits or persons ilveal in committing the investigated offence could
evade the action of justice, or that evidencesotdammission could be destroyed or hiddgn’en

the special nature or gravity of certain offencagej or the subjective and objective circumstances
concurring in them.

Section 28.

The CPT recommends the Spanish authorities to th&enecessary measures to ensure that
detainees under incommunicado regime be allowattit@tely communicate with a counsel, from
the start of their detention.

The Committee report points out (page 23) thia¢ "Spanish incommunicado regime detention has
circumvented the assessment of the potential mgilved in contacting a private counsel, so that
the counsel is automatically court appointed”, with "it being possible to be any reasonable
justification in order not to allow a person to spein private with a court appointed lawyer, from
the beginning of the police custody and also laterwhenever it is deemed necessary, even before
the oral hearing at the Audiencia Nacional".

The first thing that it is necessary to emphasssthat an analysis of the Spanish procedural
legislation suffices to make sure that the latter mables a more than sufficient access to
counsel assistance, with full respect of the contsnof this guarantee for the prisoner.

So, the Spanish Constitution, in the Article 17, @)arantees counsel assistance to the prisoner
during police-led and legal formalities, in thentsr established by law, which are currently those
defined in the new wording given to the Article 5@Dthe LeCrim by the words stated in the
Organic Law 14/1983, of 12 December, relating torsel assistance.

The Article 520 (2) (c) does point out thahYadetained or imprisoned person is entitled thyhti

to choose a counsel and to request his attendanctha he witness the police-led and legal
formalities of his issuing a statement, and take paany identity parades he could be subject to.
recognition of identity that she is the objecthé detained or imprisoned person does not choose a
counsel, the court will appoint ondt.may therefore be inferred that the right to ceelrassistance

is a subjective right.

On the other hand, the same Article 520 (6) makea enore explicit the right to counsel assistance
by defining its contents, and by stating this rightbecome defined among the information given
the detainee of the rights he is entitled to, a#l we during his medical examination. Once

concluded the proceedings in which the counseltdleen part, it may be requested from the legal
or bureaucratic authority the statements or furtesgplanations considered suitable, as well as
writing down in the minutes any incidence havingeta place during its practice. And, finally, a

private interview may be held with the prisonertts end of the proceedings wherein he would
have taken part.
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In view, therefore, of the rules, it can be affidribat the legal system of counsel assistanceeto th
detainee established in the Spanish legal rule=rioiglis based on the following postulates:

1. - The Spanish ordering guarantees, in its Corisittional regulation as well as in the legal
way, the right to the counsel assistance entitled tany detainee

2. The intervention of the counsel in the penal press is carried out at three differentiated
stages:

- Before the statemenstrictly limited to require the police officer iaform the detainee of the
rights entitled to him, according to the Article®22) of the Law of Criminal Legal Procedure
(facts attributed to him; ability to keep silentdanot to issue a statement; not to incriminate
himself; choice of a counsel; that the person tatikee of his choice be informed of his detention;
to be assisted by an interpreter, and to be examinyethe legal doctor), and that, whenever
appropriate, a medical examination should be pibed¢o.

- During the statementvherein he only takes part when it is over, muest further explanation of
any matter deemed needed, or writing down any érad, and

- Once the statement is over and sigrie counsel could be privately interview the dete,
without the secrecy of this communication implyiagbreach of the compulsory measures of
security, surveillance and custody. Therefore,ehemo communication between the detainee and
his counsel, until the statement proceedings ased.

3 The maximum period in which the prisoner is underthe custody of the authority without
any counsel assistance is of eight hours immediagedfter detention time, a period during which
the detainee may be asked no questions, nor becsubjany proceedings, while being informed,
since the moment of his arrest, that he is entithedright to keep silent, and to ask for a medical
examination.

However, if the detainee is under incommunicado reme, he cannot choose his defending
counsel, who will be court appointed; he does raehthe right to inform a relative or a person of
his choice of the fact of his detention or of tbedtion wherein he is at any moment; and, finally,
he is deprived of the right to confer privately twktis counsel, at the end of the proceedings of the
formalities in which he had taken paw/hat are the reasons for these limitations? Generbf
speaking, they can belong to two headings: the legane and the strictly material one.

From a legal point of view the legally established limitations for detairgetd incommunicado
held persons are constitutional, as stated by paniSh Constitutional Court in many case law
sentences established to that effect. Such isdbke, dor instance, of STC 7/2004, of 9 February,
which points out that applying the Articles 520 bis and 527 of the LeGsran obvious restriction

of the right, that the legislator cannot order im arbitrary way, because any limitations to the
fundamental rights require not only that their cdre respected, but also that they be reasonable
and proportionate to the aim as to which thesetltions are set"In these terms, the Upper Court
says, the measure of keeping the detainee in incommuaicadime, adopted under the legal
conditions stipulated by the Law, and the tempofenjtation of the exercise of the right to thedre
choice of a counsel, which will be revoked as saerthe detainee leaves the incommunicado
regime, cannot be depicted as a unreasonable gurajrtionate restrictive measureOther
rulings having similar contents are the SSTC 18871®f 11 December, the FJ11, 96/1987, of 16
December, the FJ5, 21 March 1988, 24 January 1958,996 of 28 March, 161/1997, of 2



-37-

October, and 16 May 2000. It is inferred from dltleem, in any way or other, or by combining one
point or the other, that the necessargportionality is granted to the adoption of this type of
restrictive measures, which is an essential remerg for them to be constitutional. This
proportionality, acting, therefore, as a guaranteguires:

First of all, that the measure adopted be suitdhb is to say, implying the express prohibition

the latter to be improper regarding the end tfeadoption aims to obtain; thus, it does not seem
excessive that the prisoner is deprived of thetrighinform a relative or to have contact with a
counsel of his own choice, given the extreme ssriess of the offences charged to him and of the
purpose and cautions with which the investigatiarsinoe carried out.

Secondly, that the aforementioned measure_be ragesidthough this has been pointed out for
each of them, it seems obvious that if the firsathee as a result of an antiterrorist police ojpana

is not kept in incommunicado regime, the flighttoé rest of the cell members is a possible risk not
to be allowed. The incommunicado regime provideth i time, highly needed, so as to obtain
precise indications and evidence that would be ifogte detainee was not under incommunicado
regime.

Finally, that the measure be strictly proportionelich requires, in any case, the "assessment" of
the conflicting interests. So, if it is proceededtarry out that assessment, the limitation ofritplet
(incommunicado regime) is of lesser gravity thae {herpetrated offence (terrorist act) and
therefore, with the necessary exceptionality amdélgal cautions, the Spanish legal ordering grants
the competent authorities the lawfulness to cautytiis kind of acts, without the consequent need
to go amend the legislation currently in force.

If, from the legal standpoint, it does not seemesssary or suitable to carry out an amendment to
any of the rulesfrom a material viewpoint an identical conclusion is reached. Again, the
justification of the mentioned measures is basedhenseriousness of the offences charged to the
detainee, and in the difficulty to carry out theestigation. Given the context in which this kind o
detentions frequently happen, being practiced m fitamework of police operations of wide
complexity affecting several people presumed inedhn different terrorist acts, adopting legally
established limiting measures is aimed at facimgdangers that the knowledge of the state of the
investigation by outside people could result inpcit$s or persons involved in the investigated
offence evading the action of the law, or in evitkewf criminal acts commission being concealed
or destroyed. The justification is, therefore, gtaed when allowing for the protection of those
goods, social peace and civic security, acknowlddgehe Article 10 (1 and 4) of the Constitution.

Consequently, the impossibility for the detainee tehoose a lawyer enjoying his trust is due to
the need to guarantee the effectiveness of the immunicado regime If the aim of the latter is
but to prevent the escape from the action of the b& people assumed as involved in the facts
investigated, or that of avoiding evidence of thiene commission to be concealed or destroyed,
due to the leakage of the arrest, or that newicdhacts are perpetrated, the aim is the samein t
case of the amend to the right of counsel assistanwing to the characteristics of this kind of
organisations, provided with complex structures emtacts in diverse areas, it seems clear that if
it were allowed for the detainee to appoint a ceun$ his own choice, the latter would surely be a
person related to the terrorist organisation bamkgd, so that there would be a breach in the
incommunicado regime, should the detainee be allawde interviewed by the counsel appointed
by the party.
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On the other hand, the fact that, in these assumpmns, the practice only entitles the detainee
the right to counsel assistance, leaving the appament of the lawyer to the authority of the
court, and that of the confidential interview beingrestricted, guarantees the detainee isolation
without decreasing the essence itself of the righb counsel assistance, established by the
Article 24 of the Spanish Constitution. In fact, the Constitutional Court has made repeated
statements on the constitutionality of the inexblesassignation of a court appointed counsel, in
the assumptions that the incommunicado regime belel for the detainees, establishing that the
Article 17 (3) of the Constitution only requiresetkffectiveness of the defence counsel, regardless
of the method of his appointment (SSTC of 11 Decamil®87, 21 March and 8 of April 1988, and
24 January 1995).

Once this point is reached, it is convenient tdyaeathe threajuestions that the CPT considers
should be amended, through the suitable revision ahe Spanish legislation regarding the
right to counsel assistance to detained persons ueidincommunicado regime:

1 First of all, the Committee considers essentiat the Spanish ordering guarantees the detainee “s
access to a lawyer from the beginning of the amast not since the statement has been taken
order to warn against the possible commission dfre@ment by the law enforcement officers, and
to prepare the defence of the detainee.

Even though the aforementioned access to a lawkestplace, for incommunicado detainees, only
since the statement is taken and not since thetathe LeCrim requires, however, that activities b
carried out with the higher speed. It thus poini$ that the court appointed counsel will have
impersonate himself to the detention centre as smorpossible and, in any case, within the
maximum period of eight hours since the communicato the corresponding Bar, it being the
usual practice for the detention centre and thet®alecide upon the hour when the attendance of
the lawyer will take place. Furthermore, it is detvn in an express way that the assigned counsels
that would fail in complying to their attendanceids without any justification will be liable fohé
corresponding responsibilities, of which they cowals such, be charged.

In this sense, if our legislation is compared whtht of other countries nearing our background, and
previously pointed in this report, the Spanish fasiis much more benevolent for the detainee as,
even in the case of terrorist acts, although und@mmunicado regime within police facilities, or
within the first 72 hours, or the 48 extended hogranted by the legal authority, this
incommunicado situation will not deprive him of thght to defense he is entitled to, a right that
remains in full.

From a legal point of view, the Spanish proceduntds recognise a series of specific guarantees
affecting the right to counsel assistance to theonmmunicado detainee and which come
specifically into play to safeguard the exercisdhef latter and to avoid the lack of due defence of
the prisoner.

So, the fact that the counsel appointment shoufdpedsorily be communicated to the latter not
directly, but through the Bar, is the first of teoguarantees, insofar as it ensures the latter
corporative body to control the exercise of thev@mion of counsel assistance to the detainee.
Furthermore, the mentioned guarantee is strengthdme the legal requirement that the
aforementioned communication to the Bar be dulyfanchally registered.
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Furthermore, according to the Articles 284 and @Bthe LeCrim, the Judiciary Police Department
must inform the judicial body and the Public pragecs department of the proceedings they would
have carried out, in an immediate way and with ndug delay. It is a duty the breach of which
entails, furthermore, the corresponding discipynar even penal responsibilities, in the terms of
the Article 537 of the Penal Code. The forwardirific@l document must include not only the
description of the facts, the operations carriedama the names of the persons involved and of the
possible witnesses, should there be any, but alsthé circumstances that they would have noticed
and which might have been an evidence or a clubetommitted offence”, including the exact
moment when the Bar was informed of the arresipfalthich must appear as a copy in dossier to
be sent to the Judge once the police proceedirgherugh and of which, furthermore, the lawyer
may have access.

Likewise, the Instruction 12 /.2007 of the SecretarState for the Security establishes:

"Special care will be taken so as to guarantee finat right to legal assistance be enjoyed
according to what is stipulated in the legislatiasing the available resources to make effectiee th
attendance of the lawyer as soon as possible.

To this aim, the request for counsel assistancebgiimmediately forwarded to the lawyer chosen
by the prisoner, or, by default, to the Bar, remawthe request if, three hours after the first
communication, the lawyer would not appear.

In the book of telephone calls the call or callgtie lawyer or to the Bar will be always registered
down, with all the incidences likely to have ocedrr (impossibility of establishing due
communication, lack of answer, etc)".

Therefore, the Instruction stresses the requiremento delay the detainee stay once the police
proceedings deemed necessary to carry out are dkias, practically, once the latter have been
carried out and the official report is closed, ttetainee will be brought, without any illegal or
undue delay, before the court, or will be grantesl freedom, according to the investigating
magistrate.

As a consequence, the Investigation corroboratest wias set out by the Article 520 (1) of the
LeCrim and also by the STS 165/2007, STC 31/96%hd 288/2000 and 224/2002, as well as by
the Article 5 (2 and 3) of the European Agreement the Protection of Human Rights and
Fundamental Freedoms and the Article 9 (3) of thell Gnd Political Rights International
Agreement.

Fourthly, and to lend further support to the prejpoality of the restriction that the law considers

in the case of incommunicado detainees relatirteaw access to counsel assistance, it is necessary
to emphasise that informing the lawyer of all cadrout proceedings, once they have been actually
made, entails an additional guarantee in whichahger’'s role is a key one, as he can control the
effective time that the detainee spent in a regohefreedom deprivation system, and can,
furthermore, to confront those data with thosehe hands of the legal authority, should it be
deemed necessary.

To what has been stated above, one more guarameleled: the necessary access for the counsel to
the police report or to the report of the formaktalready carried out.
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Even though it cannot be affirmed that the rulesoltect this guarantee in an express way, a
systematic interpretation of the letter c) of thgidke 520 (2) (c) of the LeCrim, and of the case |
itself, does not allow to infer any other thing.uShwhen recognising and regulating the right to a
counsel” s assistance, it is pointed out that #iteerl is focused to be lenin"police and legal
formalities”, as is also emphasised in the Article 17 (3) @& 8panish Constitution. That is to
explain that assistance is acknowledged in the o&sertain procedures, after which the counsel
may carry out a series of specifications, eithguesting further extension of the statements issued
by the person defended by the counsel, or askingmioutes with written statements of any
irregularities detected by the counsel.

It is obviously the case that, in order to be dblearry out this action, the counsel must be &ble
know, beforehand, what are the facts attributethéoperson defended insofar as, elementarily, the
counsel cannot be told by the prisoner neitherfdlaés nor the prisoner” s version or explanation.
The counsel will only be aware of them as soorhadfdrmalities are over, as stated in the Article
520 (6) (c) of the LeCrim, such access being ptessib far as the formalities have not been
declared secret and. Furthermore, the Article 52th@ Lecrim does not deny such access to the
prisoner held incommunicado, whose counsel mayeaiguy this possibility.

Thus, the access the counsel has to all actiitiasticed until the moment he or she enters the
police facilities allows the counsel to lend actaal effective assistance, that is to say, with ful

cognizance as of the possible circumstances, iarda advise the prisoner in the most suitable
way, either to submit or not to submit any statetnenkeep silent or to be examined by a doctor.
That is to say that the counsel will allow his otio conduct his behaviour, all along the

formalities, in order to supplement or impugn, veheppropriate, those having been already
practiced.

Furthermore, even though the literal contents ef dfticle 520 (2) (c) of the LeCrim, states that
"any person has the right to choose a counsel and taesgthe counsel’s attendance in order for
the counsel to witness the police and judicialestagnt issuing formalities, and to take place in any
examination of identity that the arrested persoghhibe submitted to'this does not at all mean,
that the right to be assisted by a counsel is gtilaited to these two cases. On the other hard, al
other formalities related to the prisoner — suchtl@s reconstruction of the events, withess
guestionings of witnesses, proposals of tests t@aréed out, must be attended by the active
attendance of the counsel assisting the personugstody. So is pointed out by the Spanish
Constitutional Court in its STC 21/1997, whichther specifies nor it limits what are the police
formalities to which the assisting counsel may bkted, which entails that a favourable and
extensive interpretation has to be carried out.

Finally, the effectiveness and respect requiredhigySpanish legislation, as to the exercise of the
right to be assisted by a counsel are formallyestat the LOPJ (11) (1), which points out that "
any kind of procedure the rules of good faith W# respected, with no validity of any evidence
having been obtained, in a direct or indirect wakirough violating rights or fundamental
freedoms"This means that the necessary evidential valuedeardo circumvent the presumption of
innocence activity cannot be considered withoutingkinto account the tests having been
performed under conditions violating the fundameerght of being assisted by a counsel. These
provisos, allowing the true content and full effeeness to rights such as that of being assisted by
counsel, contribute in obtaining what the doctrifiéhe Supreme Court of the United States calls
"deterrent effect"that is to say, they succeed in dissuading Lafereeament officers from being
tempted to put off or not to acknowledge, on beludlfan assumed greater effectiveness, the
necessary respect of the aforementioned rights.
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Therefore, of all what was previously stated, #rae clear, even though access to the prisoner” s
right to being assisted by a counsel is not imnmtedialling the Bar is indeed so, and is made in an
almost immediate way. This is therefore done with €éompliance to what was stated by the
European Court of Human rights in its ruling ofli2dvember 1993, case Imbrioscia, or in that of 8
February 1996, cases Murria and Benner.

Once the reasons that suggest keeping the curystens in force are considered, it could be
questioned whether there is a need to review seghblation, the review being that of allowing
having access to a counsel takes place from thialimioment itself that the police take the person
into custody. This, as the CPT postulates, is tig possible guarantee against any mistreatments.
The answer is, necessarily, negative. With theesysturrently in force, there are other activities
that are, in an effective way, guarantees agamstkind of behaviour being carried out by police
authorities. Firstly, the knowledge at all momeuwitshat arrest by the Examining Judge, as well as
court-appointed counsel, who are apprised of ekigtreferring to the situation of the arrested
person and can, should they deem it advisableycattee corresponding formalities. Secondly, the
possibility for the person deprived of freedom ¢olde a "habeas corpus" appeal, in accordance
with what is set out by the Article 17 (4) of thpa®ish Constitution, and in agreement with what is
set out in the Article 3 of the Organic Law 6/198#24 May.

Both ways guarantee in a fully effective and actay to the person held incommunicado, as much
the legitimate right to start investigating proceshj something of key importance whenever
offences specified in Article 384 (bis) of the Pe@ade are treated, as the absence, owing to
prevention and previous and continuous follow-dmmny possible maltreatment.

Finally, owing to the aforementioned reasons, theegislative reform advocated by the CPT is
not considered necessary, in the matter of making compulsory the assistance of a counsel to
the arrested person, from the moment that such peos enters the detention or custody
facility.

Nevertheless, to improve the guarantees of the aisted persons and to respond to the
recommendations of the international defence of huan rights organisations, especially the
CPT, the Spanish Government is going to issue tipoposal, in the context of the Human
Rights National Scheme, currently in preparatory sage, the reform of the Article 520.4 of the
LeCrim in order to lessen the maximum eight-hour peod, within which the right to ask for
the assistance of a counsel must be exerted.

2. - The second legislative amend recommendeddZ Rl is that aimed at allowing to access to a
counsel of one” s choosing

With a preliminary character, the first thing to @masise is that the Spanish legislation does indeed
consider this limitation, in an express way, in ficle 527 of the Lecrim, without infringing,
therefore, the supranational rules of compulsof§ilfient nor the case law, also of a binding
nature, of International Courts, when applied temdamental Rights, since the latter do not even
grant the detainee the right to be assisted byuas®, at least in an express way. In fact, theéd195
European Agreement of 1950 does not include thi# in its Article 5, within those allowed to the
person under preventive custody, neither does thiel& 9 of the 1966 International Agreement of
Civil and Political Rights. Therefore, the Spanistws provide for a wider cover inasmuch as, even
though denying free counsel election, it still deathe detainee rights that are wider, than those
granted by supranational laws, when granting tijlet io be assisted by a counsel.
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As regards to the reasons for that limitation, they again grounded in the need to prevent the
counsel from being in collusion with third parties order to hinder the research proceedings
success, the counsel being the necessary linchpthad conspiracy. This suspicion might be

considered excessive. However, many years of amwtitst fight and of experience have shown that,
in Spain, the aforementioned suspicion is, unfately, but a reality to be reckoned by the laws.

On the other hand, the Spanish Constitutional Cbad stated, in its STC 196/1987, as the
European Court of Human rights already made inAhéo case, that free election of counsel
forms a usual, and not an essential, part of tijet.riThus, even though it is true that one of the
characteristics that the full exercise of the righbe assisted by a counsel governs lies in the-tr
relationship between counsel and client, it is dise@, as rightly considered by the Spanish
Constitutional Court, that the aforementioned tresationship is not as compulsory all along the
assumption of an arrest taking place during tret firoceedings performed by the police. The role
of the counsel is then, according to Article 520tkwé Lecrim, Yo ensure, with the counsel” s
personal attendance, that the Spanish Constituticigats of the detainee are respected, that the
detainee does not undergo coercion o r treatmeodrimpatible with his dignity and freedom to
issue a statement, and to ensure that the detauiieenjoy due technical advice on the detainee” s
behaviour, on whether to keep silent, as well mshe detainee” s right to check, once made and
concluded in front of the active attendance of@weinsel, the fidelity of what is transcribed in the
statement submitted to the detainee to be signed ".

Furthermore, as stated by the Upper Court, in otdexvoid that an excessive lengthening of the
incommunicado regime become an "inhuman or deggadmeatment forbidden by the Art. 15 of
the Spanish Constitutiofithe incommunicado detainee” s temporary limitatdf his exerting the
right of freely appointing a counsel, which doeg peoevent him to exert this right once such
incommunicado regime is over, cannot be charap¢eli as being a unreasonable or
disproportionate restrictive measure. It is a wegghconciliation of the right of being assistedaby
counsel, the effectiveness of which is not hinddvathinced by the Spanish Constitutional values
of the civic security and the defense of the $paace".

Finally, we do not deem it necessary to review thkegislation to the effect of allowing the
access of the detainee held incommunicado to a caeh of his own choosing, since the legally
established limitation is Spanish Constitutional ad in accordance to Law; moreover, the
Spanish legislator does not aim at establishing spiic ways of assigning the counsel, upon
considering that such ways do not alter the esseatigist of the Law. A further proof of that is,
besides, the fact that once the incommunicado egiime period is over —such period being of
short duration, owing to legal imperative— the deta prisoner recovers his right to choose a
counsel whom he might trust. The statements issodtie police are, theoretically, instruments
appertaining to the field of research, and laclkemglential value.

3. — The CPT urges finally the Spanish authoritieshis section, to amend the legislation in order
to allow for the counseb interview the prisonerin private, an issue expressly forbidden up to
now by Article 507 of the LeCrim.

The justification is, again, based in the needvoich awareness of the stage of the research —by
outside people, possibly linked to the terrorigfammisation to which the detainee is presumed to be
related— to bring about that culprits or personglied in the offence investigated avoid the
proceedings of justice, or that evidence of theroiited crime are destroyed or hidden.
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The effectiveness of the right to be assisted byumsel is not limited by the detainee” s prohobiti

to privately communicate with his counsel; providbat the latter assisting counsel is supplied
through the counsel attendance in the place ofodystthe aforementioned attendance and the
subsequent assistance, in compliance with the obofethe Article 520 (6) (information on the
rights and final optional interview with the coulh)sguarantee that the detainee will not lack any
defence, since some of the rights that his coundleénsure that he is informed of are necessarily
those of issuing no statement against himself,obfimculpating himself, and even that of denying
to issue any statement within police precincts,ngmio which the least evidence pointing to the
detainee “s lack of defence is excluded.

Consequently, it is not considered needed to amerttle Spanish legislation in this matter,
since the current regulation guarantees the basig &ey concept of the right to be assisted by a
counsel.

Section 34.

The CPT asks for the comments of the Spanish atitisoregarding the questions put forward in
sections 29 and ff.

For the CPT, the participation of the legal dogiaisted to the competent court is a guarantee
inherent to the penal proceedings, something wiidtrengthened whenever the doctor pays the
detainee regular visits. In such case, the aforéoresd participation constitutes a guarantee agains
any possible maltreatment that might be inflicted the detained person in incommunicado

conditions. Such a guarantee, as the CPT repesstdpreventing nature so far as the legal doctor
belongs to an external Body, outside the law erfment Corps and Bodies; it must thus be

effective, and not be hindered in any way.

Furthermore, the Committee has to complain abouot qwestions related to the role of the legal
doctor regarding the prisoner in incommunicado @dois: firstly, it reports to have gathered
evidence from several arrested persons that allégeidthe consultation privacy had not been
respected. Secondly, it points out that other ui¢eved people had stated their doubts as to the
doctor” s professional independence.

In fact, the CPT holds the opinion, stated in sec81 of the report, that the legal doctor plays up
potentially contradictory roles while being, on tbee hand, charged to inform regularly the
competent Investigating Judge about the stateeoptisoner, which includes any indications that he
might have detected re the eventual suffering otreetment. On the other hand, it is the same
legal doctor who declares the detained personfaélling the conditions to issue a formal
statement'to the police, as appears in the custody regisiokb of the detainees examined by the
CPT during its visit.

In view of the allegations made by the CPT, noting relevance of the legal doctor “s report and
the assessment of his role in order to be a guseant view of the maltreatment of which the
detainee in incommunicado conditions might eveihyubhlve been submitted to, it is of high
importance to explain what thegal status of the legal doctor in Spain iand, therefore, what his
functions are and how he must exert them.
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The legal doctor is a civil servant who works fbe tJustice Administration, and to whom the
Article 479 of the LOPJ assigns the duty of assistr that of performing optional surveillance
upon the detainees, injured or diseased, that deruhe jurisdiction of the courts and tribunats, a
well as the duty of issuing reports and legal madstatements within the framework of the legal
proceedings. Whenever their duties are fulfilledileviperforming procedural or investigation
activities of any nature, started by the prosetsitdepartment, the legal doctors will under the
orders of judges, magistrates, prosecutors antrewistrars, and will perform their duties witHIfu
independence and applying strictly scientific créte

Therefore, two conclusions canpriori be inferred from the previously drawn system:tfogall,

legal doctors are not part of the police, nor act nder their orders; conversely, they send their
reports to the duty magistrate in charge of thaidet s case; they do not send them, as seems to
be held by the CPT, to the Police. These repods, lgery often, to the need of being ratified —as
regards their contents— in the hearings, and ked/lto be, therefore, submitted to expert “s rithut
evidences.

Therefore, it is not correct to state that legattdos seem to play a contradictory role in the
proceedings: they are professionals who are gragiteh full professional independence, from law
enforcing agencies as well as from Judges, aslsstath in the Article 418 of the LeCrim, that

typifies as a serious legal disciplinary miscondilnet excess or improper use of authority of the
latter towards legal doctors. In fact, the systanrantly in force is based on the impartiality and
appropriateness of the medical assistance proviyethe legal doctor, acting as an institution
closely related to the Justice Administration amdbued, therefore, with the special impartiality
assigned to the Investigating or Sentencing Cdanghich they are allocated.

On the other hand, and in order to stress the @usvwpoint, it is necessary to emphasise that the
Article 510 (4) of the LeCrim establishes thessibility of being examined by a second doctpso

that the greater possibility of receiving medicehminations increases the guarantees against any
possible maltreatment and, the possibility of cetsaixamination is thus ensured. This entails an
advantage as to guarantee, since the legal ayth®mally competent to consider, in each specific
case, whether there is needed for two or more dotbdend optional assistance to the detainee.

Furthermorethe compulsory demand for reports to be issued in kiting is expressly considered
in the Instruction 12/2007, of 14 September 200The Secretary of State for the Security.

Regarding the complaints, issued by several adegirsons, alleging that the privacy of
consultations had not been respected, it must lmtgubout that legal doctors “s activities are
compliant with what is set out in the Protocol be tletainee s examination, approved by Order of
the Minister of Justice on 16 September 1997, anmiticcording to the recommendations issued by
several international organisations, in particti&r United Nations and the Council of Europe.

The third item of that Protocol states, literaltijat "the data contained in the Protocol will be
confidential. Disclosing facts or data known whexerting that function, and the violation of
professional secrecy, will be sanctioned in accomawith what is established in the Organic
Regulation of the National Body of Legal Doctorppeoved by Royal Decree 296/1996, of 23
February ".
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On the other hand, it is extremely strange, anly ®xceptional, for a police officer to be present
during the examination of a detained and assistédig, whatever the situation for the detained
person to be in the police precincts. All thiscase of the medical examination being carried out i
those facilities, as, otherwise, that is to saysu€h examination was carried out within sanitary
precincts, under the order of the legal doctor ssigned by the Institute of Legal Medicine
dependent on the Ministry of Justice, the pos$ybdf privacy violation is unthinkable.

Owing to all this, it is considered that the practte carried out by legal doctors all along the
penal proceedings, and in the assumption of incommicado conditions, is fully according to
Law, as well as offering enough health assistanceayantees, against any maltreatment likely
to be undergone by the detainee.

Section 35.

In the section 35 of its report, the CPT recommehds medical forensic written reports be made
by the doctor and delivered to the judge.

Regarding the first item, it is necessary to saf,tim order to duly perform their duties, the llega

doctors issue, as already stated, their legal medéports and statements within the framework of
the legal proceedings, and carry out the periodittrol of those detainees injured and the body
damage assessment that are the object of procextunaties. They carry also out the investigation

and collaboration duties deriving from their owmdtion.

The expert report is a legal-medicine document, reviibe medical expert states or shapes, in a
written way, his professional activity. It will nbie enough to provide a mere opinion or guideline:
the expert will always have to justify the judgmethiat he issues, basing it in scientific
considerations and from solid and rationally inderreasoning. The aforementioned report can be
issued at the request of private individuals, oabyssuance agreement of a court.

Expert reports are regulated in Articles 456 to 483 eCrim which, apart from other aspects,
consider their contents. Thus, the report mustaiontescription of the person or thing being the
object of it, in the state or in the way in whighis found. The description will be issued by the
court registrar, dictated by the experts and signedll persons attendant; a detailed relationllof a
the operations practiced by the experts and of thsult, issued and authorised in the same way as
in the previous case, and the conclusions formdilbyethe experts, in view of the data entered into
record.

In the civil field, the statements of the expentsl gheir regulation are collected in the Article363

to 352 of Law 1/2000, of 7 January, of the Civilglaé Procedure (Ley de Enjuiciamiento Civil,
henceforth, LEC), of supplementary application émg rules. The aforementioned text formulates
in a detailed way different aspects of expert evagedetermination, among which it emphasises
(Article 336) the obligation that opinions be foriamed in writing, with the accompaniment, where
deemed appropriate, of any other documents, ingnisnor materials deemed suitable to lend
validity to the expert “s opinion about the factbmitted to expert evidence determination. The
statement may have as adjoining documents thosedsyad most suitable in order to allow for a
more precise assessment.
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In the civil field, the statements of the expentsl éheir regulation are collected in the Articl&d53

to 352 of Law 1/2000, of 7 January, of the Civilgae¢ Procedure (Ley de Enjuiciamiento Civil,
henceforth, LEC), of supplementary application éma rules. The aforementioned text formulates
in a detailed way different aspects of expert evagedetermination, among which it emphasises
(Article 336) the obligation that opinions be foriamed in writing, with the accompaniment, where
deemed appropriate, of any other documents, ingnisnor materials deemed suitable to lend
validity to the expert “s opinion about the factbmitted to expert evidence determination. The
statement may have as adjoining documents thosedsyad most suitable in order to allow for a
more precise assessment.

Likewise, the Article 346 of the LEC establisheattithe court appointed expert will issue his
statement in writing, and will have brought to theurt within the timetable given him. This
statement will be transferred to the parties, éythdeem it necessary for the expert to attend the
hearing, or the trial, with the aim of providingetexplanations or explanations deemed suitable.
The court will be able to decide, in any case, tigto a writ of execution, that it deems necessary
for the expert to attend the hearing or the trialarder to understand and assess in a better way th
submitted statement ".

There is, therefore, no procedural difficulty t@yent the detainee s the medical examination data
to be available to him and also to his counsel. iffaén issue is for the competent legal body to
transfer them the results of the report, by openatif law or at the request of either party, inesrd

to be able to duly formulate, the defence in thecpedural step in question. The contrary thing
would imply falling into an obvious lack of defenaegainst the right to effective legal protection
guaranteed by the Article 24 (1) of the Spanishd@irtion, and, likewise, against the right to use
the due evidence means for its defence (Articl€24f the Spanish Constitution) .

On the other hand, it is necessary to remember #taiording with what is established in the
Article 347 of the LEC, ih the hearing or trial, thexperts will act as required for the parties that
the court deems admitted, and the parties and t@insels may ask for the full explanation of the
statement, whenever the aforementioned explanagouires performing other operations, in
addition to the document submitted, through the afsgocuments, materials and other elements"
Likewise, as the Article goes on explaining, thetipa may also require an explanation of the
whole statement or of some of its items, the meaaoinwhich is not deemed clear enough to the
effects of testing the evidence, and they may iasaee their objections on the method, the premises,
the conclusions and any other aspects of the statiem

Practically, the expert medical report is not onlyissued in writing, but usually has a general
structure, in agreement with what the rules in thismatter directly require. Thus, it is usual
for the report to be itemized as follows:

- An Introduction that begins with the name or names of the intengeexperts, recording their
qualification other data of personal nature (naloidentity document, home for notification
purposes, etc.), as well as the object matter efréport, and the authority or the requesting the
report. Furthermore, in accordance with the Art@85 (2) of the LEC, it must contain the clause
that, under oath to formulate the truth, the expgers proceeded with his utmost objectivity,
considering both what may favour as well as whay el@mage any of the parties, and the clause
that he is aware of the penalties which might loeiired should he not fulfill his duties as an exper
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- An exposition partwith a detailed listing of all the documentatimecluded with the aim of it
being prepared: full clinical history, other medicaports available, as well as other not strictly
medical documents, such as statements from witaems&om health care staff, should there be
any.

- An assessment pagssential, in which the nature of the damagdeihiarm caused is explained,
as well as its assessment.

- Conclusionswhich are the result from the reasoning followethe assessment part.

- An end part with the usual end formula, followed by the dafeissue and by the author’s
signature.

Therefore, from the analysis of the current Spanishrules in Spain and from the procedural
praxis, it is to be inferred that the legal doctormust (and does) issue his reports in writing,
and that, furthermore, the law makes it compulsoryfor him (Article 262 of the LeCrim) to
report immediately any public offence of which he @kes notice owing to his position, his
profession or his joh

Section 36.

The CPT asks the Spanish authorities to ensurealateople kept in incommunicado conditions
enjoy the right to be examined by a doctor of tl@mn choosing.

In this matter, the Spanish legislation is veryacjeso, the LeCrim, (520) (2) (f) states that the
prisoner hasthe right to be examined by the legal doctor orhiy/legal substitute, and, by default,

by the one working in the institution wherein heas by any other one, working for the State or
other Civil services".

From the analysis of this article a series of cqnseaces are extracted, of use to answer what is put
forward by the CPT report. Thus, the first thinfeimed is that the right of the prisoner to a mablic
examination is one arising from the moment itdedfttthe arrest is carried out, that is to say,esinc
the detained person is deprived of his freedom@feament.

In a parallel way, the authority under the ordembich the detainee finds himself is submitted to
the duty to enable the full exercise of such atritphough the health care staff to which the law
entrusts the implementation of the examinationwahd are, in order of decreasing preference:

a) the legal doctor or his legal substitute;

b), should this doctor be not available, the doefmpointed to the Institution where the detainee
stays, who will be the legal doctor himself or hegal substitute if the detainee is in the Court
facilities, that of the Police or the Civil Guaiitljs in the facilities of one of these Bodiesatiof
the City Council, if he were at the council faddd, or that of the prison or internment centre iehe
he may be staying when he required the examin&ditve performed,

c) in default of the previous ones, any other manolbehe medical staff employed by the State or
by other Civil Services.

The LOPJ in its Articles 497 and ff., as amendedhgyOrganic Law 16/1994, of 8 of November,
states along the same guidelines, assigning prisomssistance or medical surveillance to legal
doctors.
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The application, in literal terms, of the CPT "sammendation to detainees in incommunicado
conditions leads to the serious drawback of engbline possible use of the "doctor ‘s
confidentiality" as a link with the organisation,hiwh would invalidate the concept itself of

incommunicado incommunicado regime , with the cqoset risk to hinder police investigations

and to enable evidence to be destroyed, or relemditiations of the offence to be concealed.

Finally, in view of these forecasts and the precish with which they are considered in the
Law, it is not deemed necessary for the detained p®n in incommunicado conditions to be
examined by a doctor he trusts, as the fact has prmusly been stressed that due health care
assistance is sufficiently guaranteed by the profemnal treatment given by any legal doctor,
who very probably it has a greater knowledge of phesible sequels that any act of torture or
maltreatment might trigger, and who can, furthemndfrit be necessary, inform the legal authority
of the convenience of transferring the prisonea twspital meeting the necessary conditions for his
adequate treatment.

It must be added to these statements that, on@blissed bythe legislator that medical
examination may only be performed by a member of th medical staff employed by the Public
Civil Service, this entails for any doctor providing his professional services therein, and who is
required under such proviso, acquires, "ipso facto; as to penal effectgArticle 24 of the Penal
Code) the nature of a civil servant,and thereforethe defaults or resistance that might be
noticed while in the performance of his duties wod constitute acts leading to an offence of
contempt, resistance or infringement.

Finally, the fact that the legislator establish@sprinciple, who doctor assigned to carry out the
detainee “s examination does not prevent his counsel, in case of noticingwa differences
between which is stated in the certificate of the ember of the health care staff and what he
appreciates by himself, from being able —and oblige- to require an additional medical
examination, performed by the same or by another nmaber of the medical staff, also
dependent on the Civil service In case of his not obtaining the aforementionedosd
examination, the counsel should, once more, addnesgediately himself to the Duty Court, in
order to state before the latter the irregularitieet he deems committed, in order for the Judge, i
he considers it appropriate, to arrange for a stesamination as soon as possible.

Nevertheless, with the aim of strengthening all ¢éixésting guarantees, the Spanish Government
will foster, within the framework of the Nationalclseme for Human Rights, the following
measures, related to the medical assistance tunpris.

a) Necessary legal amendments will be proposed, twake it easier to the isolated prisoner the
possibility of being examined, in addition to by egal doctors, by another doctor assigned to the
public health system, freely chosen by the head dhe future National Mechanism for the
Prevention of Torture.

b) A Protocol regulating the implementation of theprisoner “s medical examinations will be
approved, establishing the minimum medical checksotbe made by the legal doctor, and the
standardised forms to be filled in.
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Sections 37 to 40.

In section 40, the CPT recommends the Spanish atigisd'that clear regulations be established in

the way in which interrogations must be carried bytthe officers of the law enforcement Corps
and Bodies ". It likewise indicates that the regulas will have to expressly forbid blindfolding or

putting hoods over the heads of people under pdlicgtody, even along the interrogations; it
should also be forbidden to oblige arrested persmnsarry out physical exercises or to be kept
standing up for prolonged periods of time ".

The CPT bases its recommendation on the allegatitade by several arrested persons having
undergone the aforementioned police interventi@rms] who stated having been submitted to
prolonged questionings for several hours runnitgnding up, and hooded or blindfolded, while

some of them were obliged, furthermore, to do wauks or to assume a crouching position. In the
case of a woman, as the report indicates, sharaffirto have been obliged to do work-outs and
balancing, alternatively upon one and the other &ter her clothes were put off and she was
blindfolded (section 37).

Moreover, the CPT states having found elementhénreports of the legal doctors and in the
detention files kept by the Civil Guard Central 8@t of the Information Service in Madrid lending
consistence to the aforementioned allegations. ,Tdsian example, it emphasises that several of the
entries in the detainees” custody register seendicate that interrogations took at all hourslead t
day or the night, with a duration of up to 5 howasd without the attendance of a counsel, this
being based on the notes existing in those booksf dssues a statement” and on others as of
"issues a statement with counsel”, with a large tiemge in the detention files.

As a result of everything already noted down, tHeTCGasserts its having no doubt that most
detained persons were interrogated, generally @erakopportunities, before issuing a formal
statement in the presence of a counsel, whichnisider unacceptable (section 39). Furthermore, it
deplores that officers in the law enforcement Cempd Bodies blindfold or hood arrested persons.

Regarding the specific maltreatment allegations fanulated by the detainees on 28 March and
on 1 April 2007, and the circumstances related theissuing statements, full information has
been offered in response to section 22 of this Repo

Regarding the express CPT recommendation to theiS§pauthorities, relating to the need for the
latter to issue clear regulations about the wawliich interrogations must be carried out by the
officers of the law enforcement Corps and Bodiess again essential to refer to the extensive
framework for the protection of the rights of atesspersons in Spain.

From an international viewpoint, the reference laéseset by those regulatory instruments ratified
by Spain and built into our own legislation, suchthe 1948 Universal Declaration of Human
Rights; the 1966 International Agreement for Ecommn$ocial and Cultural Law; the 1950
Agreement for the Protection of Human Rights anddaumental Freedoms or the 1987 European
Agreement for the Prevention of Torture and of imlam or Degrading Punishment or Treatment.

This international legal framework also sets aesenfrules of professional ethical behaviour
applicable to police work —in order to avoid any burst up of arbitrary bebaw and to prevent
and remove torture and other kinds of treatmepumishment deemed cruel, inhuman or degrading
punishments— which have underlain the governingiia of Spanish internal legislation.
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Thus, the Organic Law 2/1986, of 13 March, of Lamidicement Bodies and Agencies, states in its
Article 5 that: The basic acting principles for all the membershef Law Enforcement Bodies and
Agencies are: 1. Compliance with the legislationd aespecially: (a) Carrying out their function
with absolute respect for the Spanish Constitution the rest of the legislationas well as
"(b)Acting with impartiality and with no discrimitian whatsoever based on race, religion or
opinion, and behave with integrity and dignityfurthermore, they must avoid any improper,
arbitrary or discriminatory practice entailing pfogd or moral violence, maintain themselves at all
times correct and conscientious when dealing Vhighditizens, and protect the life and the physical
integrity of the people whom they arrest or tha sund under their custody, respecting their
honour and dignity.

Further on, section 3 (c) of the same article,teeldo the "treatment of the detainees", statess tha
"They will carry out complying with due diligence, the formalities, d@aegs and requirements
established by the legislation, whenever they mrdde detain a person”

And, finally, Article 11 (1), already repeating whia established in the Article 104 (1) of the
Spanish Constitution, states thigte Corps and Bodies in charge of State securityehas their
mission that of protecting the free exercise ohtsgand freedoms, and of guaranteeing civic
safety’; which is, as well, the consequence of the statérrethe Art. 53 (1) of the Spanish
Constitution: "the rights and freedoms (...) are gureement for all public authorities". Therefore,
among the tasks assigned them are those of keapthgestoring civic order and safety, prevent the
perpetration of criminal acts, and investigating tommitted offences in order to discover and
arrest the presumed culprits, as stated in Arfi¢l€1) (e-f-g).

Within the territories of the Autonomous Regionatthaccording to the possibility stated by the
Article 149 (1) (29) and to what is establishedthair Autonomy Statuses, have their own Police
bodies, some of the tasks entrusted to State |d@rcament Corps and Bodies are carried out by
the members of those autonomous Police bodies,hwh&ve to abide by the prohibition of
maltreatment stated in their respective laws: L&W983, of 14 July, for the Mossos de Escuadra
of Catalunya, Law 4/1992, of 17 July, for the Enttza of the Basque Country and Statutory Law
1/1987, of 13 February, for the Statutory PolicéNafarre. To what has been said it is necessary to
add that the Royal Legislative Decree 781/19861&fApril approved the Consolidated Text on
current measures in force related to matters ofalL&ystem, the Article 173 of which states that
"Local Police will carry out its duties in accordan with what the Organic Law of Law
Enforcement Corps and Bodies establishes".

Finally, it is necessary to emphasise that manyAoinous Communities have passed Laws on the
matter of Co-ordination of the Local Police bodiaed that the Spanish Constitutional Court has
had the opportunity to refer to this matter inritngs SSTC 25/1993 (Murcia), 49/1993 (Baleares
Isles), 50/1993 (Asturias), 51/1993 (Extremadurd2/1993 (Madrid), 81/1993 (Andalusia),
82/1993 (Valencian Community), 85/1993 (Catalungay] 86/1993 (Galicia).

Besides that, the penal procedural legislation afgwlds identical guidelines, in order to underlie
the behaviour of the Law enforcement Corps and &drhis is the case of the Article 287 of the
LeCrim, which points out thattfie officers who constitute the Judiciary Policepaement will
carry out without undue delay, and according teitlrespective functions, the enquiries that they
are entrusted by the civil servants in the Publiasecutor's department, to investigate whether an
offence has been perpetrated, and to ascertainidingtity of the perpetrators and of all the other
persons who —all along the course of the ongoinggeaare under investigation; this task will be
entrusted them by the investigating and local nteafiss".
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But the laws do not only assign these tasks to thaw enforcement Corps and Bodies, but also
establish a punishment for those behaviours entailg any infringement of rights. In the case of
the Civil Guard,the Article 7 (6) of the Organic Law 12/2007, & @ctober, on the disciplinary
régime of the Civil Guard, typify as very serioussoconduct, that is to say, entailing a possible
application of the sanction of dismissal from sesyithe inhuman, abusing or degrading treatment
inflicted to the people under their custody, orhwithom they relate due to their performing their
service'

Something similar is foreseen for the National Badythe Police since the Article 27 (3) of the
Organic Law 2/1986, of 13 March, on Law enforcem@atps and Bodies, considers too as a very
serious misconduct "the improper use of their fiomst and the inhuman, degrading, discriminatory
or abusing treatment inflicted to the people urtbeir custody".

Furthermore, the Articles 173,174 and 607 of theaPeCode typify the offence of torture
considering in an express way the possible punishiheriving from the improper use of authority
while carrying out police interrogations, in anyywat could lead into any kind of coercion or
threat, something which includes carrying out irdgations in places or under conditions that make
an attempt on the dignity of the person.

Likewise, the Instruction 12/2007 issued by ther8eey of State for Security on the Behaviour
Required from the Members in the State Law EnfoesnCorps and Bodies to Guarantee the
Rights of the Persons Arrested persons or undécdPGlustody establish:

"The spontaneity in issuing statements will be go#ed, in order not to lessen the decision
capacity or sense of the detainee. He will neitheradmonished nor reprimanded. He will be
allowed to make the allegations which he considgrgable for its defence, a fact which be
established in the minutes. If the detainee shagvs of fatigue, due to the protracted character of
the interrogation, the latter will have to be pdt ontil he recovers.

Our legislation categorically forbids the use ofygohysical or psychic extremity in order to obtain
a declaration from the detainee, hence resortinguoh means is an infringement having penal or
disciplinary nature, and will be prosecuted aslslic

Therefore, all the previously mentioned rules dnttaé remarks characterising the practice of
interrogations in Spain, remarks that are citedwednd prevent any possibility of carrying out any
interrogation which could constitute an instancdaitf accompli(a course of action with no legal
warrant, and circumventing lawful procedures). Soofiethese remarks answer the issues put
forward by the CPT:

a - ldentification of the police officers being presentwhen the statement is issuedThe
Instruction 13 /2007, of the Secretary of Statetfier Security, relating to the Use of the Number of
Personal Identification on the Uniforms worn by L&nforcement Corps and Bodies establishes
the obligation for all members in the Law Enforcein€orps and Bodies wearing a uniform,
which includes the members of special units sucthasanti-riot unit, to have on their uniforms
their personal identity number, which will allowrfanproving the citizens” guarantees of being
able identify at any time, through that number, ploéice officers, preventing incorrect activities t
occur under the cover of anonymity.
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b - Places where statement taking can be carried authey are only the facilities enabled to that
effect within police precincts.

c - Respect for human rights during statement taking:It is required by the whole of our
legislation and, especially, by the basic actinggples gathered in the Organic Law of State Law
Enforcement Corps and Bodies and in the Instructidff2007 of the Secretary of State for the
Security. It does not appear necessary to listnnegpress way, in order to generate another
regulation, all the activities obviously constihgian infringement thereof, such as blindfolding or
the use of hoods, making the detainees standrigrperiods of time, etc.

¢ - Compulsory Attendance of the counsekhis having a tuition nature, as much from a tecini
standpoint as to relates to the police authoritesion. Thus, it is the counsel who has to take ca
that the detainee physical and psychical statdag@ate to issue his statement, in order to which h
will have to request, if he deems it necessaryedioal examination. In case of his disagreeing with
the results of such examination, the counsel veilable to lodge his protest and the reasons thereof
in the formal minutes, hereby informing the Judgedaty of the irregularities that he could have
detected. Furthermore, it must be said that wheriinedetainee is in need of medical assistance,
this takes priority over any other consideratiarg &urthermore, its being lent does not interrinet t
maximum detention time, nor prevents the detaiod®tbrought to the Court.

d — Establishing reasonable limits as to the duration fothe interrogations, providing, in any
case,rest periods and recesses among them. Thus, tieeA383 of the LeCrim establishes that,
whenever these interrogations are going to be @bpged duration, or the person undergoing the
interrogation loses the clear-mindedness assumeessary to answer to what he will be further
asked, the examination must be detained, allowiagperson the time necessary to rest and recover
his mind. The questioning will proceed anew onlyewlthe detainee finds fit to undergo it.

It is true that the law does not expressly incladg guideline on questioning people who are, as
alluded to by the CPT said, under the effects afydur of alcohol. However, legal considerations
do not constitute the appropriate instrument toesdthese issues, as it must include rules which
cope, in a general way, with these kinds of behayiso that the latter may be made referred to in
lower level instruments. In that sense, the "Categlating to carrying out preparatory inquirigs b
the Judiciary Police department, and to quick $fialo indeed contain indeed, in the section
referring to arrest and information of rights prdgees, an express mention to the need to respect in
any case the detained person honour and digniyedisas to refrain from the use the foraxtept
insofar as the one strictly necessary to carry thé arrest, in a proportional amount to the
resistance exerted by the detainee, as well aggitnbe needed in order to apprehend his person,
and ensure the integrity of the officer who carrmes the arrest"

The same thing applies to the Instruction 12/200the Secretary of State for the Securitshich
establishes thatour legislation categorically forbids prohibits serting to any physical or
psychical excess to obtain a statement from thaeimt", hence the use of such resources is a
penal or disciplinary infringement, and will be geruted as such. In fact, it points out the
Directorate-General of the Police and the Civil Gda"will adopt internal affairs regulations to
guarantee the immediate detection, follow-up andtrod —at their different hierarchic levels— of
those cases that may imply acting in excess obffieer “s powers or infringing the rights of the
people under police custody, as well as of the gasiror legal requirements lodged against the
members of the State Law enforcement Corps anceBdoitcause of their interventions”
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Furthermore, the Instruction does establish thegatibn that, whenever arresting people seriously
affected by the alcohol or drugs consumption, diesing from any kind of mental disease, even of
transitory nature, the person be transferred teeatih centre with the utmost urgency. This is
something which, given an extensive interpretatisralso and by analogy applied to interrogation
procedures.

e —Checking in the amount of statements issued by thgetainee,provided that the latter allow

it, in order to find out the facts, always with theunsel “s attendance. Furthermore, whenever
terrorism related offences be tackled, the detarttine may be lengthened up to five days, and the
detainee can, logically, be interrogated during thme period.

f - Need to follow the formal guidelines stated in Artiles 388 and ff.:

1 — Ask the detainee the corresponding questiors @ear way, requiring from him to answer
them, if he wishes to do so, in the same way (387 LeCrim). He is not to be urged to say the
truth, because this is in contradiction with thghtito remain silent and not to declare himself

guilty.

2 — Ask, first of all, the initial questions reladi to the personal details, status and naturerdierdo
facilitate the detainee “s identification.

3 — Ask the questions constituting the interrogatimnce the identification has been carried oug, in
clear, non specious way, and without any urgingupe detainee.

4 — Not to admonish the detainee, even though heinteed be warned about the contradictions
incurred by him. The detainee must be made awatleeoéffects and instruments of the offence, so
as to allow him to allege what he considers sugtabl

5 — To allow the prisoner to issue his statemeaitgays with the necessary assistance, all the times
he wishes, and on all matters he considers appitepiin order for him to give the explanation of
facts that he considers suitable, including hisnexation.

6 — Allowing the detainee to use notes to answergthestions, so that, in theory, either he or his
counsel dictates the answers. Questions and an&aeesto be fully set down, in any case, in the
most literal way as possible.

7 — Allowing the detainee to abide by his rightperform in Court those proceedings requiring
special means, for example, to carrying out calfppic tests, blood sampling, reconstruction of the
facts, or similar proceedings. Therefore, the deicannot be obliged to perform them, which
does not prevent facts to be reconstructed, witttmutattendance of the detainee (Art. 333 Lecrim)
or entering and searching the detainee s home &9 Lecrim), even though when these
proceedings take place in police precincts mustditainee “s counsel must be present in any case,
if the latter considers it convenient for his ct&rrights.
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8 — There is the duty to take statements of tnuthriting, to be signed by all present in each ohe
the practiced proceedings, in a text that mustribaediately written down, with end notification of
all mistakes which could have been found. In arseca clear determination of the time invested in
the interrogation must be entered, and the detaamebis counsel should be able to read the
document before signing it. Otherwise, the minuii ve read in full by the civil servant acting as
secretary of the proceedings, a fact that mustube nibted down. Moreover, the STC 21/1997, in
its Legal Basis 5, states as a right benefitingdisinee the reading of minutes by his counsel, an
checking the fidelity of what is transcribed in timénutes of the statement of truth given him to be
signed.

Consequently, we do not share the assumption thaté counsel has a passive role in the taking
of statements, since he has a highly important reion capacity in various aspects as, for
example, detecting and reporting any possible maléatment. Likewise, before signing the
minutes, he is endowed with the power to requettnsions or explanations of the declarations
thereof and, in any case, that of recording inaftgementioned minutes every irregularity that he
has noticed.

Finally, from all this it may be inferred that it i s not necessary to review the rules in the
matter of police interrogations. However, it is adnitted, insofar as specific aspects pointing to
it are detected, the possibility of improving thoseCriteria and Instructions likely to be
improved.

In support of the extensive regulation existingSipain in the matter of police interrogations, it is
necessary to emphasise that, with the same fullaedsdetail, this is one of the compulsory
contents of any Training Course given to the laioex®ment Corps and Bodies, in compliance
with what is established in the Article 6 of itsganic Law, stating that the latter will have
professional and permanent nature, and be adaptiée tprinciples indicated in Article 5, among
which, and to the effects that this section of rdygort is purported to indicate, two main issues ar
emphasised:

- Getting adapted to the legislation, which implésswell the task of performing their duties with
the utmost respect of the Spanish Constitution #nedrest of the legislation, acting with no
discrimination whatsoever based on race, religionopinion, and considering as binding the
hierarchy and subordination principles.

- And the treatment of detainees, a principle ater&id as such in the Law and from which are
inferred the obligations to duly identify themsedvafter carrying out an arrest, to protect the life
and physical integrity of the people detained atarrtheir custody, with full respect of their honou
and privacy, as well as to carrying out and abidl due diligence the proceedings, detention times
and requirements established by the legislatiomn&kier they should arrest any person.

The aforementioned training is given as much inahea of the national Police as in that of the
Civil Guard and has as its aim:

- To train the new Police officers in the mattetafman Rights, so that they form a living part of
the centre.

- To guarantee the incidence of Human Rights irptlaetices offered by the centre.

- To foster Human Rights respect in their regulatathing, from all the curriculum subjects, on the
basis that an injury relating to Human rights meaffailure in the whole police organisation.
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- The insertion of Human Rights training througtjseats like ethics, professional deontology and
victimology, as much in entrance training as in tipelate or ongoing training, and the training for
promotion.

- In entrance training of income, attention is paidhe kinds of behaviour of the students aiming a
police positions in order to detect, and, whererajpate, to correct from the beginning, attitudes
and behaviour being racist, xenophobic, authoatarmisogynist or violent, incompatible with the
police model of the service of the National Polased, generally, of all law enforcing Corps and
Bodies.

It is consequently needed to infer, from the aforeentioned considerations, a clear message
The entailment of the Judiciary Police departmesgarding police interrogation, to its functional
dependence towards judges, courts or members ¢fuhbc Prosecutor's department competent in
the matter being investigated is already a legalranutee by itself, since they report about their
investigation work and are fully accountable of tfieal result of their activities to the
aforementioned magistrates. Secondly, the expresdiom, in a regulation with legal rank, to the
need for the Law enforcement Corps and Bodiesgspe® in all their activities, including that of
interrogation, the physical integrity of the detgrand the training given them in this matter.

Section 42.

The CPT recommends adopting those measures negeéssansure that data registering within the
context of the custody in incommunicado regimeubstantially improved system, by the officers of
the law enforcement Corps and Bodies.

In a particular way, the CPT indicates thidtshould be required to keep in a systematicay aa
registering the time in which interrogations begind are over, together with any request made by
the prisoner during his interrogation, and the ploattending each interrogation”

In order to improve the already existing guarantesd to comply with the CPT recommendation,
the Secretary of State for the Security is going tdictate, in imminent date, a new Instruction
amending the current regulation of the books of "rgister" and "detainee custody" existing in

all police stations to extend the information ttiety compile and, in particular, to be able to know
in a reliable way, and along all the time, the ooences that happen in the time range gone
between the arrest of a citizen and his bringimg hefore the courts or his being set free, all this
with the main purpose of guaranteeing the detaiseights to improve the further control of police
activities.

This amendment aims at obtaining that the bookasitéde full and detailed information on the
detainee “s custody proceedings, in such a way llggperusing the latter, it might be known the
identity of the police officer in charge of the tady at each moment of the detainee “s stay in the
police stations, and of his transfers. To thatatffeach change of custody, and the indication of
when it actually happens, could be written down.

Section 43.

The CPT recommends the arrested persons kept mmimeinicado conditions to be correctly
informed of their situation and their legal rights.
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To answer this recommendation, repeated, moreanethe section 40 of the CPT report, the
starting point in this matter must be the Article & the Spanish Constitution, which establishes
that by means of an Organic Law there could beroeted the way and the cases in which,
individually and after the necessary legal inteti®nand the suitable parliamentary control, the
rights acknowledged in the Article 17 (2) may lameelled (as to the duration of the detention),
those in the Article 18 (communications secrecy) inthe Article 18 (3) (home immunity), related

to the investigations against armed gangs or tstronminals.

In this sense, the Article 520 (bis) of the LeCrintludes the possibility of lengthening the
maximum detention time and of deciding on the incamicado detention. As a result of this
provision, the prisoner in incommunicado conditioesdeprived, in an exceptional way, of the
following rights, that other prisoners do have gean

a) Be granted comfort or occupation compatible whth motive of his detention.

b) To be visited by a minister of his religion, actbr, or relatives or people that may give him
some advice.

c) To correspond and communicate (in the caseeofithainees under the general regime, this must
be expressly authorised by the judge, as estaldlishihe Article 527, referring to the 524).

d) To have no special safety measure adopted adaims(something from which the detainees
under general regime are also excluded, in casksobedience, violence, rebellion or having tried
to escape)

e) To choose a counsel of his own election (52Ma)will needs de assisted by a court appointed
counsel.

f) To have a relative informed of the fact thathaes been detained, and of the place wherein Ime is i
custody (Article 527 b, referring to the Article®) (d))

g) To be privately interviewed by the counsel of ttefence, once the proceeding in which he
would have taken part is over.

As may be noticed, the persons detained in inconicado conditions are not submitted to any
limitation of the right to being informed of thedituation and their legal rights, which is referrad
an express way by the Article 520 of the LeCrimpviting that"any detainee or imprisoned
person will be immediately informed, in a way héeamstands, (...) of the rights granted him, and
especially of the following:... a)..,b)...,c)..., ...f)".

Contrarily to what is usually said to occur praatig, our procedural criminal legislation does not
deal with the detainees’ rights only in the Arti6l20 of the LeCrim but does so, besides in that
provision, in its six following articles, notwitlestding other concordant provision in this Law and
in other connected measures. But, furthermore,invitfie rights compiled in the aforementioned
article, those usually shown as typical for detasare only a part of all that the provision
acknowledges. Specifically, the category of "degam” rights" is usually assumed to be restricted —
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forgetting other rights that the Article 520 alsmsiders— only to those rights respect to which the
article itself requires as compulsory to inform &in especial way" to the detainee, being the anes i
it referred to in the letters "a" to "f* of subsect 2 (the right to be silent, not to declare agtin
himself, to request the assistance of a counselprtamunicate his personal situation and the place
wherein he is under custody, to be freely assisyean interpreter and to be examined by a doctor)

On the other hand, beyond these rights about wamgtdetainee must be "especially” informed, our
procedural legal system offers a more completarlishe matter of the rights that are enjoyed by
the detainees, and which constitute a guaranteaefs@rk wider than the one that might be
assumed at first sight. In this sense, the ArtisR9 (1) establishes thathé arrest and the
provisional imprisonment will have to be carriedt @uthe less harmful way for the detainee or the
prisoner, both as regards his own person, reputatio patrimony; as well as thatthe pre-trial
detention will not be able to last more than thecHyy necessary time required to carry out the
inquiries in view of elucidating the factsThe detainee must be, as a general rule, eithdreseor
brought before the legal authorityyithin the terms established in this Law and, aage; within a
maximum seventy- hour term(drticle 520 bis), the legally considered casestéom extension
being considered.

By itself, the Article 520 (2) makes it compulsdoy the detainee to be informed, besides about his
having the rights especially referred to in theéelet "a" to "f* of this section, also about whatté&a

he is accused of, what are the reasons motivateagurtailing of his freedom and, as it has been
put forward, "on the rights that he is entitled,ttfiis last statement implying that he must be
informed of those other rights of which he is datf which are those of the Article 520 (1)
(relating to the way of carrying out the arrest &mthe length of the detention term), 520 (3}I{&
detainee is a minor), 520 (4, 5, 6) on the pardicubnd the contents of the right to be assisteal by
counsel, to request an "habeas corpus” (correlptteethe right that the Article 520 bis (3) grants
the Judge as to getting to know, personally ordoxy what the detainee “s conditions are), to the
right to be set apart from other detainees accgrttirthe detainee “s education level and age,@nd t
the nature of the offence attributed to him (A=i&21), to the right to get, at his own charge, the
comforts or occupations compatible with the eshbfient regime, and the safety conditions
(Article 522), to the right to write to the Judga®d the competent Magistrates (Article 524), and t
the right not to undergo extra security measungattdrom the cases foreseen by law (Article 525).

However, despite the fact that the LeCrim theoadljicsets a system for informing the detainee of
his rights, enabling him a fairly full knowledge what he is granted to do, the procedural rule does
not consider any right ownership that would perhelpse the system, inasmuch as that such right
would act as general guarantee ensuring the eféawss of the others. That omission is that of
mentioning the right to foster, wherever approgriat "habeas corpuprocedure, as established by
the Organic Law 6/1984, of 24 May, regulating thistitution, and which ought perhaps to be
included in the legal foreseen revision of the LiegCr

It is likewise necessary to emphasise thrapractice, specific instructions exist and are aplied,
so that civil servants adjoin to police formalitiesthe corresponding minutes of having
informed the detainee of his rights, it being alsaustomary to inform him again of these rights
in front of the counsel, and to show him, in caseehwould require so, the corresponding
minutes.

It is thus a usual practice to fulfill these instions by police officers, this being duly carrieat as
much in the theoretical as in the practical stafgbetraining of the National Police officers.
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In fact, the National Commission of Co-ordinatibmwhich have been assigned several duties from
the Article 36 of Royal Decree 769/1987, of 19 Jusmeproved the already mentioned "general

criteria to the Judiciary Police Department forrganrg out procedures, and for the fast and

immediate trial of certain offences and misconducts

In both models, the detainees are informed of theights that they are entitled to, according to
their procedural situation, and that are gathered n the Articles 520 and ff. of the LeCrim as

is, furthermore, established in the Instruction20®/7 (3) (1), of the Secretary of State for the
Security, stating that "once the arrest is cardet] the detainee will be immediately informed ain
language and a way understandable to him— of sh@flihis rights contained in the Article 520 (2)
of the LeCrim, of the facts attributed to him anfdtlee reasons motivating his freedom to be
curtailed”.

But, furthermore, the Instruction 12/2007 contains a remarkable novelty, showing the
constant concern of the Spanish authorities regardg the guarantee of the rights of the
detainee and forbidding any behaviour entailing lak of defence or maltreatment of the
detainee. Therefore, it has introduced the requiremant to inform the prisoner of his right to
apply for a writ of "habeas corpus”, thereto supplying a specific form model.

By itself, section 8 (e) of the so called "Genardteria", relating to the arrest and informatidn o
rights, determines that such information must beies out in an immediate and understandable
way, stating it clearly in the minute of the initiaccurrence, without prejudice of further
information of rights, also to be documented, aivang in the police station.

This information of rights is repeated wheneverdetainee is transferred to other police faciljties
being at the moment set in writing in separate meisuUto be signed by the detainee. The detainee
will be informed again of the rights he is entitlieg in attendance of his counsel, when issuing his
statement.

From a formal viewpoint, these guarantees comettiegavith the fact that each of the standardised
models aforementioned has a space to identify ffiees carrying out the arrest, as well as to
identify the place and time in which such a faatuwrs. In case they are not those who perform the
inquiries, it should be written down that the de¢s(s) are brought to the person in charge of the
enquiries, together with a detailed list of thespeial effects having been seized.

Finally, it is necessary to add to the aforememtibthings that the reading of rights is statedtin a
least in 26 languages, and that the other formalithay be entered and copied in any way allowing
for its safekeeping, such as a hard drive, a msk;c RAM memory, etc.

Finally, the communication to the detainee in incommunicado conditions of all information
related to his rights occurs in a usual and fully ormalized way, as applies to the rest of the
detainees; all of them must sign the correspondindocument —the so-called "Detention and
Information on rights Form” approved by the National Commission of the Judiciary Police—
by which they acknowledge the receipt of that infamation. The aforementioned proceeding of
information of rights is adjoined to the police reprt addressed to the Court trying the case.



- 59 -
Sections 44 to 46.

The CPT requires, firstly (Section 45) full infortiea on the detention of a minor in June 2004,

who was kept as a detainee for 38 hours in thditiasi of Guzméan el Bueno 1, being suspect of
collaborating with an armed gang. Likewise, asesthin the report, it would seem that the detained
person gave a prolonged declaration to the Policefore being brought to the Prosecutor of

Minors Office.

Once this has been established, in response ©GRAerequirement, it must be pointed out that the
person referred to by the CPT, a minor, was actuaitested in June 2004 in the course of the
investigation of the 11-M attacks, and by officefsthe Information Service; he was accused of
having taken part in transporting the explosivepleyed in those terrorist actions, a charge for
which he was afterwards sentenced by the CentrattGor Juveniles in Madrid, according to a
conformity ruling, to six years of internment ircldsed regime centre, as established in the Article
7.1 of the Law of Penal Responsibility for Minors.

His detention was attended by members of the TeanWwlomen and Minors (EMUME) of the
Organic Unit of the Judiciary Police of Gijon, aoting to what is set out in the Article 17 of the
Organic Law 5/2000, of 12 January, of Penal Respditg for Minors (henceforth, LORPM).

As soon as the detention was carried out, the detee was informed of the motives of such
measure, as well as of the rights he is entitled;tbe was fully cognizant of these issues, and it
was applied him what is set out in the Organic Law4/1988 of 25 May, and the Articles 384
bis, 520 bis, and 533 of the LeCrim.

The Central Court for Minors applied to the minor a previous incommunicado regime as soon
as he was detained, as it was assumed that thererave&nough indications pointing to his
presumed participation in terrorist acts, in a particular way in the attacks taking placeldn
March 2004 in Madrid, of which he was also informéds to be recalled that this possibility of
incommunicado detention of minors is expressly m®esd in the Spanish legislation, which in the
Article 17 (4) of the LORPM establishes:

"Detention of a minor by police officers will nog lallowed to last longer than the time strictly
necessary to carry out the procedures to elucidaefacts. In any case, within a maximum twenty-
four hour term, the minor detainee will have to ledeased free or brought before the Public
Prosecutor's Department. Whenever appropriate Attele 520 bis of the LeCrim will be applied,
attributing competence for the rules foreseen at firovision to the Judge of Minors "

Likewise, the Instruction 12/2007, of the Secretafy State for the Security relating to the
behaviour required from the members of the State €aforcement Corps and Bodies, in order to
guarantee the rights of the persons arrested permsonnder police custody also establishes, in
section 9 of its Instruction 5, that when the reasmtivating the arrest is that of being charged of
terrorism offence, it is possible to request frome Judge the incommunicado regime and the
extension of the detention term of the minor, inaadance with what is set out in the LeCrim, after
previous communication to the Prosecutor for Mirafrthe Audiencia Nacional.
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The incommunicado regime was decreed by the Ce@walt for Minors in charge of the case,
while the detainee was never hooded, nor blindthl@es all procedures complied with the requests
established in the current legislation in forceu3ithe detainee was entitled to the following t8gh

- To keep silent and not to issue any statemenyldrhe not wish to do so, not to answer to any or
some of the questions formulated, or to declaretteavould only issue a statement at court.

- Not to declare against himself and not to be atechimself guilty.

- Be assisted by a court-appointed Court-appoictachsel in the police and legal procedures of
statement and intervention in any identity examamathat he would undergo.

- To be assisted, charge free, by an interpreteervhe would be a foreigner not understanding or
not speaking Castilian Spanish.

- To be examined by the legal doctor or by his legdstitute, and, by default, by the one working

for the Institution wherein he be, or by any otemployee of the State or of other Civil Services.

Afterwards, the detainee was moved, by duly esdode&ect special direct transfer to the

Directorate-General of the Civil Guard, with no diaf incident occurring during the transfer. The

detainee entered the prisoner “s custody premfsthe @forementioned precincts at 19:30 hours of
the 14 June 2004. An hour later, the attendanca Gburt-appointed counsel was requested to
witness the procedures that the detainee was wubject to, at 10:00 of the 15 June. Then, at
21:00, the detainee underwent an examination peddr by a legal doctor assigned to the

Audiencia Nacional, with no incidence detected.

At 9:40 hours of the 15 June 2004, a writ issuedHgy Central Court for Minors was received,

according to which the legal authority mentionetified the detainee “s incommunicado regime,
assuming that measure as proportional, necessdrg@propriate and, above all, owing to the lack
of negative consequences of it, due to its duradiwhthe cautions determined, something of which
the detainee was immediately informed.

Later on, the Central Court for Minors was reque$teenlarge the detention term for an amount of
24 hours, which was authorized by the Judge atOl4o8irs of the 15 June, due to the complexity of
the matter, the number of detainees, the amoudbaimentation seized in the searches carried out
and the seriousness of the facts investigated|l af avhich issues the minor being immediately
informed.

Regarding the examination of the minor, it was iedrout before the Public Prosecutor (reform
dossier 3/2004, see Annex 3), who lent his asgistan behalf of his parents, and before the chosen
Court-appointed counsel. A new reading of the sgintitled to was carried out, and the detainee
was fully aware of his rights. The examination diora was sufficient, and also registered,
beginning at 11:30 hours of the 15 June and fingplat 13:35, with a rest pause from 13:00 to
13:20. The minor was again examined by the dodtd®#5 hours, with no incidence observed.

Once the corresponding procedures were over aD1f0rs of the 16 June, it was proceeded to
bring the detainee before the Prosecutor for Miabithe Audiencia Nacional. On the same day, the
Central Judge for Minors ruled upon a precautioméoged-regime internment.
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Consequently, from everything previously statedmiy be inferred that the minor remained
detained by Civil Guard officers, under the legahttol of the Central Court for Minors, from
15:05 of the 14 June 2004 to 10:00 hours of thelurite 2004. He was kept in incommunicado
regime as ordered by a writ from the Central CdartMinors, that considered that measure as
proportional, necessary and appropriate. An extensi the detention time for a period of 24 hours
was requested from the Central Judge for Minors| anthorised by the aforementioned legal
Authority. The detainee was twice examined by #gal doctor (at 21:07 of the 14 June and at
19:55 hours of the 15 June) with no incidence detkc

From all this it may be inferred that detention of minors in incommunicado regime is possible
and legally foreseen in the Spanish penal legislati, while the mere regulatory legitimacy of
this measure does not take away, by any means, tlegceptional nature of its application,
exclusively limited to those cases wherein it be Ify justified and all guarantees be complied
with, without hindering thus the adequate end of tle police investigations, which prove
especially complex and relevant whenever terroristffences are tackled.

On the other hand, in its section 46, the CPT renemds the Spanish authorities to amend without
any delay all the corresponding laws (and instrons) in order to forbid the incommunicado
regime to be applied to minors.

The CPT indicates in its report that applying theicde 520 bis of the LeCrim to minors (of ages
between fourteen and eighteen years) entails femththe possibility to be detained in
incommunicado regime. It likewise emphasises thatruiction 12/2007, of the Secretary of State
for the Security, containing a section to set inl fdetail the methods of application of
incommunicado detention to minors, incorporatesenaiithe special guarantees compiled, for these
persons, by the Article 17 (2) of the LORPM: limgithe detention time at the lesser possible time
and never above twenty-four hours; immediate répgpthe Public Prosecutor's department and the
parents or tutors; possibility of consulting a ceeirbefore issuing any statement to the Police.

Indeed, the detention under incommunicado regimseddar, perfectly legal in Spain, since it is
legally foreseen in established in the Article 4y ¢f the Organic Law of Penal Responsibility for
Minors and in the Articles 520 and 527 of the Legriaccording to which the incommunicado
minor detainee is entitled all the rights of anyaridetainee, with the following exceptions:

- He will not be able to choose his own counset] Hrerefore the counsel assisting him will be
Court appointed.

- He will not be allowed to be privately interviesvby his counsel, either before or after his isguin
a statement.

- He will not be allowed to inform his relatives another person of his election the fact of his
detention and the place where he stays under gudttmivever, it is still in force the obligation to
notify those circumstances to the persons exettiagparental authority, the protection or the “de
facto” custody of the minor. The authorisation these people to assist the minor during his
detention may be denied in the writ ordering theommunicado regime, in there are enough
reasons in order to do so based on the needs afiibstigation of the charged offences, in which
case the assistance will be lent by the staff e@Thchnical Team and by the Public Prosecutor's
Department.
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However, notwithstanding its legality, applying timeommunicado regime to a minor detainee is
absolutely exceptional: the specific case refetedn the previous section had to do with the
elucidating investigation and the prosecution ef @lathors of the greater terrorist attack undexgon
by Spain.

The aforementioned exceptionality has also beerhasiged bythe General Office of the State
Public Prosecutor, that has dictated the Circular 12007, of 23 November, on interpretative
criteria after the 2006 reform of the penal legisléon for minors, where prosecutors are
required to make exceptional use of the incommunick regime. This serves, therefore, to
stress that, in practice, such a application is try exceptional.

In the Circular 1/2007, the following is literalgstablished:

"The minors detained because of being charges teitorist offences, according to the provisions
of the Article 17 (4) of the Organic Law of PenasRonsibility for Minors and the Article 520
twice of the LeCrim, in case their incommunicadgimee is decreed, could not hold any private
interview with their Counsel, either before or aftesuing their statement. Nevertheless, the
Prosecutors will deny any request for the incommathd regime of a minor —especially in the case
of minors of less than sixteen years— unless stristly necessary for the success of the ongoing
investigation. In any case, even though the inconirado regime of the minor is decreed, the
authorisation is held so that holders of parentathrity, protection or the de facto wards may
assist the latter during the detention. Such ausaion may be denied in the same writ decreeing
the incommunicado regime, if there are good reasonsthat, in function of the needs of the
investigation of attributed offences, but in thase the incommunicado minor detainee will have to
be assisted by the professionals in the staff @fTéachnical Team and in the Public Prosecutor's
department ".

From this Circular, it may be inferred the consolidation carried out by the State General
Prosecutor, as the top authority of the Public Preecutor's department, regarding the
exceptional nature of the detention in incommunicad conditions when applicable to minors,
and the restrictive interpretation of this legally permitted measure to be carried out by the
Prosecutors subject to the aforementioned Circular.

However, the CPT is hereby informed of the fact thg within the framework of the

forthcoming Human Rights Scheme, the Spanish Govement will issue the proposal for the
legal amendment of the incommunicado detention regie, in order to exclude from the latter
those under age, regardless of the seriousnesstbe offence that they have committed.

Section 49.

The CPT recommends for persons subject to whatablkshed in the Article 520 bis of the LeCrim
to be systematically brought before the competatgg, before adopting the decision of whether
the detention time should be lengthened to mone #2ahours. The corresponding laws should be
amended, in order to foresee and guarantee, byctiegal supervision, and not by the legal doctor
s visit to the detainee, the lack of maltreatmtiat the latter might have undergone along the
detention time, and the lengthening of the maximdetention period, in those cases the
circumstances established in the Article 384 ofLtb€rim could be applied.
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It is true that the Article 520 bis of the LeCrinmopides lengthening the period of police detention
in causes for offences of terrorism to be grantedudita parte” (with no mediation of hearing from
the contrary party) through a motivated ruling andsuch way that, with this regulation, the
maximum seventy-two hour general period may be tleged forty-eight additional hours,
assuming a detention assumption relating with testrassues, without their being viewed by the
Judge before adopting this lengthening decision.

It must be firstly pointed out the legitimacy ofcgding “inaudita parte” measures, whenever within
limits established legally, among others, by then€of Justice of Luxembourg (STS Factortame,
of 19 June 1990, and, more specifically, Zuckeital@lderdithmarschen AG vs. Hauptzollamt
Itzehoe, Zuckerfabrik Soest GmbH vs. Hauptzollamdd?born, of 21 February of 1991) and, in
Spain, by the Spanish Constitutional Court (STCLOfFebruary 1992), and the Supreme Court
(STS, Division of the Contentious-Administrative @) Section 42, of 17 December 2001, FD
three, and STS Division of the Contentious-Admmaiite Court, of 27 February 1990). Such
limits refer, essentially, to two provisos:

- The "fumus boni iuris" and the "periculum in mravo classic figures of procedural law.
- The absence of unfairness, given the modifiabtene of the precautionary measure.

In the case of the “inaudita parte” precautionasasure, meaning the lengthening of the detention
period of the incommunicado detainee suspect ofgoeglated to terrorist acts, the “fumus bonis
iuris”, or the appearance and justification of galive law makes itself defined in charging thesact
to the detainee, in the legitimacy of the authorgguesting the period to be lengthened, as well as
in the contents of the police investigation itself.

The "periculum in mora", i.e. the legal damage\deg from procedure delays, is determined in the
penal proceedings by the danger of flight or thegeéa of concealing the person or goods of the
person accused, a danger that is the greater masfdhe seriousness of the offence (and the
corresponding punishment) are increased. The agmgamed aspect obviously concurs whenever
the detainee is accused of being related to tstradts, as in this case it is to be considereithiea
suspect has often got a criminal record.

Secondly, the fact that the Article 520 bis of tCrim acknowledges the “inaudita parte” nature
of the decision to lengthen the detention periodaiention does not entail there being a minimum
amount of guarantees, in order to prevent thdemie of unfairness.

Thus, any precautionary measure has as a jurigdatcharacteristic, i.e., it must be resolved gn b

the competent territorial penal body, and followthg procedures laid down by Law. Furthermore,
the Spanish Constitutional Court has emphasisddtikaSpanish constitutional period determined
for detention (72 hours) is a maximum and absatatteire limit for police detention, however, it is

overruled by the “strictly necessary" time to preddo the inquiries allowing to explain the facts,
which justifies what is set out by the Article 5@0the LeCrim.

Likewise, if the CPT aforementioned mentioned regmndation aims at avoiding, with the

detainee s physical attendance before the legtiodty before adopting the decision of

lengthening the detention period, the likelinessnaltreatment and of lack of proper defence of the
detainee, it is necessary to emphasise that theiS$péegislation provides specific procedural

instruments, to enable the judge to contact thegmedeprived of his liberty, whether or not the
incommunicado regime has been decided.
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Thus, the Article 520 (3) of the LeCrim establishlat "during the detention, the Judge will be
able, at any moment, to require information andb® informed of the detainee “s situation,
personally or through delegation in the investiggtiJudge of the judicial district or area wherein
the suspect is detainedThis legal regulation had its origin in the refointroduced in the Law of
Criminal Legal Procedure by the Organic Law of 2ayML988, owing, as well, to the relevant
Decision of the Spanish Constitutional Court of Décember 1987, by which the Upper Court
declared some articles unconstitutional. With tef®rm, besides attuning the content of the Law to
what is set out in the Article 17 of the Spanism&dution, it was consolidated for our procedural
system to keep in line with the contents of intéoral texts on Human Rights, such as the
International Civil and Political Law Agreement ire European Agreement for the Protection of
Human Rights and Fundamental Freedoms.

On the other hand, the Decision of the Spanish ttatiesnal Court of 16 December 1987
establishes thatNothing prevents the Judge (...) from checkingléigality and the conditions of
the detention, looking after the respect for theaee “s constitutional rights, not only thosehef
Article 24, but also the other Constitutional righinvolved in each case. Since its territorial
jurisdiction includes the whole territory of thea®, he is personally enabled to move or, otherwise
(...) to delegate in the investigating Judge of tndigial district or area wherein the suspect is
detained ".

Besides, the Spanish legislation also acknowletlyespecific right of any detained person to be
granted the "habeas corpus". This institution, hgué wide tradition in British Law, having also its
background in Spanish Law, has been historicalbpwshas a particularly suitable system to protect
personal freedom in view of any possible arbitress on the part of public authorities, and has
been developed —as already pointed out— by thenrgaw 6/1984, of 24 May.

Precisely, its purpose is not only to establisteaffe and fast resources in unjustified detention
occurrences, but also to set a defence proceduteeicase the aforementioned detentions do not
comply with fully lawful circumstances, thus allowg, by operation of law or at the request of
either party involved in the full legitimating cumstances acknowledged by the Article 3, this
process to be inchoated. Its first procedure, degifrom the writ of inchoation, foresees for the
person deprived of his freedom to be brought betobeecourt, in order to be heard, , or for the
judge to appear wherever the detainee stays, ahe tame effects.

It is consequently formulated as the appearandbeotietainee before the Judge, which allows the
citizen deprived of freedom to bring forth its algions against the cause of the detention or the
conditions of the latter, in order for the Judgerésolve, finally, on whether the detention is
according to the law.

Therefore, the "habeas corpus” procedure is afsp&mal guarantee re the precautionary measures
“inaudita parte”, one of which is established ie #irticle 520bis of the LeCrim, referred to in the
CPT report. This being so because it aims at oinigithe immediate legal revision of this arrest,
stating its illegality and restoring immediatelethight to freedom, or declaring it as fulfillinget
constitutional purposes.

Finally, it is necessary to emphasise that amoagi#tainees accused of being related with terrorist
acts is practically frequent to allege of maltreatitnand lack of proper defence, infringing what is
set out in the European Agreement for the ProtecifdHuman Rights. However, it is also true that,
in most cases, such allegations have been proviedkany effect, since the corresponding reports
in the file have shown a lack of sufficient evideras to prove that infringement.
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Finally, from all the facts aforementioned it may ke clearly inferred for the law to guarantee
the actual legal control of the arrests.

The CPT report includes, in the same section @@commendation for that the General Council
of the Spanish Judiciary (Consejo General del Podledicial, CGPJ) encourages the judges to
adopt a more dynamic approach towards the supenyigathority granted them by the Article 520
bis (3) of the LeCrim.

In a preliminary character, it must be emphasised, in Spain, the Article 12 (1) of the Organic
Law of the Judiciary (Ley Orgénica del Poder JudjdiOPJ) provides that, when performing their
jurisdictional power, Judges and Magistrates adependent, as much from other legal bodies as
from the Judiciary governance bodies, this safejurariuding a body of external governance, such
as the CGPJ. Likewise, the section 3 third of #mes disposition adds that neither Judges, Courts,
their governance bodies or the CGPJ may dictateraimg, of general or particular nature, on the
application or interpretation of the legislationaththe judges carry out in performing their
jurisdictional function.

In fact, the Spanish Constitutional Court has staie its STC 108/86, that "naturally, the
independence of the courts must be respected, #iswithin the legal organisation, as by
everybody".

However, it is necessary to point out that the udpmly of governance of Spanish Judges, the
CGPJ, is not a body that could be labeled as wectn the other hand, and despite the express
prohibition from infringing the independence of thadiciary, it is true thathere are many
activities carried out by the CGPJ, giving proof that the Judiciary is a State Power both alive
and active, permanently concerned to imbue the mindf the members of the Legal Career
with the reflection of how great is the relevance foadopting legal measures resulting in the
restriction of the persons” fundamental right to freedom.

The most serious decisions that may be adoptedniyjualge are always those relating to the
deprivation of freedom, and therefore this has baesubject deserving, for years, a repeated
commitment in the Training Schemes, as much th&lmnes as the ones related with updating and
specialisationfostered by the body for the governance of thkiciary.

As an example, there may be pointed out that Inffaching Training Plan for Law School
academic term 2007-2009, has a specific trainiel fthat studies the investigating function of
Judges in penal proceedings, in the case of cedifémces, as well as the case study, having
therefore a 100% practical focus, of the measuresnterfering fundamental rights. The
aforementioned area includes, among others, thay sitiaspects like interfering in fundamental
rights within the framework of the investigatiohgtdetention and the special assumptions thereof,
the "habeas corpus” and the consideration of résnkiabout the personal freedom of the person
involved. Likewise, a seminar is given about refleg upon the social role played by the judge in
society and the principles plays that frame his:aodependence and impartiality of the judge, the
judges and politics, legal deontology, the judgeesponsibility, etc.

A second aspect of the activity played by the Galn€ouncil is its_disciplinary actiorexercised
through its specific Commission.
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Thus, despite the discretionary range that, in@se and in a regulated way, has to be granted to
investigating judges concerning the choice of theestigation means that they could deem
necessary in order to elucidate the facts —whicinaestrates the independence and integrity
principle of the exercise of their jurisdictionainiction— it is needless to state that, in the aise
detecting deficiencies or relevant omissions in fillélment of their professional task, the last
extremity would be to lay out the possibility —incardance with the Book IV (Title IlI) of the
LOPJ—, with no need of any specific reminder, tocped into the request for responsibilities, civil,
penal and disciplinary, as well.

Such responsibility is, therefore, the logical fesd the constitutional status of the legal career
Any judge who infringes the duty of independenaeeginot abide by the rule of law, or damages
third parties in the performance of his jurisdiatiavill be liable to answer for it as establishgd b
the law, and to assume the penal or administrat@malty, or the obligation of compensating for
any damage and prejudicial consequences.

At present, the statistical results of the activ&yrried out by the disciplinary Commission can be
consulted in the Council Yearly Memory, publishadts website www.poderjudicial.es

Section 50.

The CPT recommends that adequate measures be fakie, light of the previous observations,
relating to the need to record in videotape rectind incommunicado detainee during his whole
stay.

In this section, the CPT acknowledges its beingsad because of the use of video-recording of
the detention in incommunicado conditions, as @ddyy two Judges of the Audiencia Nacional in
certain specific cases since 2006. Such recordingowever, deemed insufficient, as it understands
that it should be compulsorily made to cover theermogation rooms, too, thus supervising all
movements, as much inside as outside the cells.

Although a reference thereof has been already rimattee comment to section 27 of the Report, it
must be emphasised that the adoption of such aureeasan initiative taken by a legal body. Its
generalisation, through the corresponding legistaimendment referred to by the CPT, would
require a previous and detailed study; so far,liasnot been possible, as to ensure its effeedgen
it is essential to be availed of sufficient res@s;ovhich until now was not feasible.

However, the Spanish authorities wish to inform theCPT of the fact that the Minister of the
Interior has already publicly announced that the Spnish Government will tackle the
regulatory and technical measures necessary to pertrthe recording, by videotape or on
another audiovisual support, of the stay in policefacilies of the detainee under
incommunicado regime, a commitment that will be writen down in the Human Rights
National Scheme currently in a preparatory phase.

This announcement is obviously going to entail igkone more step towards strengthening the
guarantees that are of assistance to the detdineemoreover, quite likely that generalizing slee
recordings will very possibly be highly effective put an end to forged reports of maltreatment by
the officers of the Judiciary Police, the lattepext being of essential importance insofar as st
them do not abide by the truth, but are instrumatieged by the terrorist organizations” more
radical background, the presumed members of whieli@tainees in incommunicado regime.



- 67 -

I11.3 Guarantees against maltreatment (ordinary poice custody)

Section 53.

The CPT points out the lack of sufficient circudatiof the Instruction 12/2007 of the Secretary of
State for the Security on the Behaviour Requireghdny of the Members of the Law enforcement
Corps and Bodies, in order to Guarantee the Rigiftshe Persons Detained or under Police
Custody.

Even though the aforementioned Instruction has lpedatished in the corresponding bulletins of
the National Police and the Civil Guard, given high relevance and in order to ensure its full
circulation, the Directorate-General of the Polrel the Civil Guard has been asked to include the
text of the latter into the Intranet of the NatibRalice and the Civil Guard.

This circulation will be completed by carrying @dtivities of specific training, already startedtwi
an initial informative workshop on the Instructiowhich took place during the last months of
December and January, addressed officers of aldewithin the National Police, assigned to the
General Information Commissary Offices.

The training work thus begun is going to spread iother police fields through new educational
activities, including on-line training, in order generalise, as soon as possible, full knowledge of
the aforementioned Instruction by all law enforcefrfgtate Corps and Bodies.

Section 54.

In the section 54 of its report, the CPT recommehd$ measures be taken as to ensure that all
persons detained within police precincts are alldwe inform of their situation to a close relative
nearby or to another third party of his own choagimand to be afterwards informed of whether
such communication was carried out.

We hereby refer to what has already been remasdgatding sections 24 to 27.

Sections 55 to 58.

The CPT recommends the corresponding legislatidmetamended and the instructions applied to
the authorities of the law enforcement corps andid® in order to explain that the right to access
to an assisting counsel be applied from the beguoif the custody itself, and that it must include
the right to carry out private interviews with theunsel.

We hereby refer to what has already been remadgatrding section 28.

Section 59.

The CPT recommends that measures be taken in thheifLes Corts" district commissary
precincts and, should it be deemed necessary, heroBpanish police facilities, to ensure all

medical examinations to be carried out of hearingd a-unless the doctor involved prescribes
otherwise in an explicit way for any given case—fifam sight of the Police staff.
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In this sense, it should be remarked that, as argénegulation, medical examinations are carried
out with no physical attendance from police offecenside the medical facilities, owing to the
privacy of the act, which not only derives from faet that the prisoner may put off his clotheg, bu
also due to the privacy content of the doctor-patielationship, and of the due respect of medical
confidentiality. Therefore, police officers are always left outsidéhe consultation room, located

at a safety distance allowing responding to any imdent requiring immediate acting response,
following the operative instructions of their immedate command officer

It is however true that, in those cases where #taigee to be examined is endowed with a special
level of conflict, police officers always informdthealth care staff, in order to make them aware of
the fact, and to consider the possibility of insiag the surveillance level, by their being present
during the examination. It must be remarked thaspite that, such offer is very often denied by the
medical assistants and, consequently, the polidedstes accept this procedure.

In a concrete example, regarding the medical asgist of the Custody Area for detainees in the
precinct of "Les Corts", there are unfortunatelyginent occurrences of detainees adopting violent
behaviour and attempting to attack the health sta#, this situation being thengle reason owing

to which the medical staff involved expressly asksn clear and direct way, that medical
examinations be carried out under police attendancand safekeeping.

It does not prevent, however, the fact that as smithe aforementioned health care staff in the
precincts of "Les Corts" deems permanent policendtince necessary for safety reasons, the police
staff will systematically cease to attend the maldexamination services that would be carried out.

Section 60.

The CPT recommends an explicit requirement to tredaced in the instructions to the officers of
the Law enforcing Corps and Bodies, as to the rieed person to sign a statement attesting their
being informed of his rights..

Regarding this issue, it must be reminded thataiheady cited Article 520 (2) of the LeCrim

clearly states that any detainee or person undstody ill be informed, in an immediate and
understandable way, of the charges against himadirttie reasons entailing his deprivation of
freedom, as well as the rights entitled to him, akhentails a compulsory specification of those
rights.

Furthermore, the Instruction 12/2007 of the Secyetd State for the Security, establishes in its
instruction 3 (1), that "once the arrest is carnet] the detainee will be immediately informed ain
language and a way he can understand- of thefllEsaights, as appear in the Article 520 (2) of
the LeCrim, of the charges against him and of dasons entailing his deprivation of freedom".

To fulfill what this instruction establishes is aual practice by all police officers, and it is yul
carried out, as much in the theoretical and pratstages of work experience given to National
Police officers. In fact, the "General Criteria@rrying out Procedures by the Judiciary Police, an
on fast trials" approved by the National Co-ordimatCommission of the Judiciary Police, in its
section 8 (e) relating to the Arrest and the Infation on Rights, sets out that informing of the
rights entitled must be performed in an immediatd eomprehensible way, stating it clearly when
the person is initially arrested.
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This information of the rights is repeated againewtthe prisoner is transferred to the police
precincts, a written attestation of it being th@pended through filling in the so-called "Arrestian
Information of Rights Procedure”, in which aredistthe rights that he has been informed of, and
which must be signed by the detainee, the polieestigator and the judicial secretary.

Finally, the prisoner will be informed of his righta third time and with the attendance of his
counsel, before issuing any statement.

Thus, regarding the CPT “s recommendation, it lshbe remarked thahere are already due in
order for officers to inform a detainee of his righs at moment of the arrest itself, to repeat
that information in the police precincts, appendingto the dossier the procedure form
corresponding " Arrest and Information of Rights to the Detainee”, signed by the latter.
Furthermore, before taking his statement, the detaiee will be again informed of his rights,
before his assisting counsel.

With regard to the attestation according to whibk prisoner has understood the information
relating to his rights, in analogy with what is set in the Article 440 (3) of the LeCrint,is in
practice taken care that questions and answers addssed to the detainee, as well as those
issued by him, be duly and clearly documented in thdetainee ‘s language so that, again, the
possible content ambiguity that could be related talifferences between the language of the
questioner and that of the questionee could be brgint before the court in order to require,
then the assistance of a qualified interpreter.

Section 61.

The CPT recommends that measures be taken to ethsirtne detainees are provided with a copy
of the sheet with the information of the rightssentitled and, should it be deemed necessarg, in
language different from Castilian Spanish that they understand.

The Spanish legislation, and especially the ArtisR9 of the LeCrim, specifies in a clear and
explicit way the rights to which the detainee iditted. The detainee, once agreeing with these
rights, will append his signature to the aforenmrgd procedure form, should he wish to do so,
always after having it read or translated by aarjreter, and being fully informed of the scope and
the contents of the each of the rights entitledino.

The aforementioned minutes are appended to theeguoes to be processed by the corresponding
Court, and it is very often shown to the counsleén he is attending in the activities establisbed
the Law, so that both its provision and the underding of what is thereby stated are thus
sufficiently guaranteed, with no additional meagorbe requested.

On the other hand, regarding foreign detaineesAttiele 520 (e) of the Law states the right to be

attended, free of charge, by an interpreter whotveihslate all the explanations deemed suitable by
the detainee as to the rights that he is entittedahd the doubts he might have about them,
including the appropriate explanations as to hayall@rocedures work in Spain, regard which there
are model forms of information minutes on rightsseaveral languages, in order to obtain a better
response and a higher speed in preparing the pomdsg procedures.
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Furthermore, the Article 22 (1) of the Organic La2000, of 11 January, on the rights and
freedoms of the foreigners in Spain and on theaiadointegration (henceforth the LOE, Ley
Organica de Extranjeria, or Law on Foreign Citiepsescribes thatféreigners being in Spain
and in want of sufficient economic resources, aditwy to the criteria established in the rules for
free legal assistance, are entitled the to acceissassistance in administrative or legal actionatt
might entail for them the denial of entrance to 8manish territory, in those implying their return
or expulsion from the Spanish territory and in aflylum-related procedures. Furthermore, they
will have the right to be assisted by an interpregdould they not understand or speak the official
language used."

In this sense, the Instruction 12/2007 of the Sacyeof State for the Security establishes in the
instruction 4 (2) thatpolice precincts will be supplied with printed faraf information on rights

in the most common languages, being taken carg @nbinterpreter in the appropriate cases, in

order to comply with what is set out in the ArtidlB7 (3) of the Developing Regulation of the
Organic Law 4/2000, of 11 January, that establistied the foreigner deprived of freedom must be
made aware of his situation and of the police pealtegs to be carried out, without any language
related hindrance".

To abide by this wide legal framework ensuring,réfiere, that the detainees are immediately
informed of their rights in a language that theyymenderstandthe different police precincts
have been sent sheets of information on rights toebhanded out to detainees who do not
understand or speak Castilian Spanish. It is therefre considered that the legal framework
currently in force — not only with a general charader, but also in the specific field related to
foreign citizens — as well as the practices carriedut by the Law enforcement Corps and
Bodies, actually comply in an effective way with wat the CPT recommends in this section of
its report.

Sections 62 and 63.

The CPT invites the Spanish authorities to revieevautomated custody register system, so that it
allows effective supervision.

We hereby refer to what is remarked re section 42.
Section 64.

The CPT recommends once more the Spanish autlsaidtimke the necessary measures in order to
guarantee frequent and unexpected visits to thentien facilities of the Law enforcement Corps

and Bodies, either by substantially strengthening éxisting bodies capacity, or setting a new
specialised and independent authority.

The first thing which we have to emphasize is that Spanish legislation already foresees for
the legal authority to be enabled to carry out inspctions of the police precincts through
which the detainee has been goindn fact, the Article 520 (3) of the LeCrim estabks that
during the detention, the Judge may, at any tireguire information and get to know, either
personally or through delegating in the Investiggtdudge of the district or the area where the
detainee stays, the situation of the latter.
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But, furthermore,the Organic Law 6/1984, of 24 May, regulating the Habeas corpus”
procedure allows in the case of wrongful arrest, either bermapion of Law or at the request of the
parties involved in the full legitimating cases exaed in the third article third party, this spdcia
process for protecting individual freedom to betsth As the first action deriving from the writ of
inchoation, this foresees bringing the person degriof freedom before the court, in order to be
heard, or the attendance of the judge in the pésey of the detainee, to the same effects.

Until now, visits to Spanish detention centres haeen carried out with full normality by the
inspection services of the Ministry of the Interidsy the judicial authorities and by the
Ombudsman.

Thus, concerning the investigations upon the atemed gangs or of terrorist groups, objective
competence is granted to t@entral Investigating Courts in the Audiencia Nacimal, who have,

of course, made use of this function granted tHem, therefore, a legal praxis which is not, kt a
peculiar: in fact, it has been applied until nothaugh, let we insist on it, without the need of a
legally established general obligation.

On the other hand, th®@mbudsman as an institution independent of the police Adstmtion,
may also appear in any police precinct in the @wb the ongoing investigation, in order to
compile all necessary data or to do all the pefdsortarviews deemed suitable, all this being
compliant with what is established in the Organaan 3/1981, of 6 April, regulating its status. In
this matter, the Ombudsman is extremely active xerasing his investigating function by
operation of Law or at the request of any partyasado elucidate the Civil Administration acts and
resolutions, as well as those of their officersaoig the citizens, in the light of what is set out
the Article 103 (1) of the Spanish Constitutionwasl as the respect to the rights proclaimedsn it
Title one, among which appears, endowed with thegoay of a fundamental right, the right to
freedom.

Therefore, besides the annual reports that it digwand brings before the Parliament, it has made
many monographic reports, of special precisiontahghness and rigour, in which it reflects any

deficiencies detected in the Civil Services” difar activities. One of these reports was, for

example, the one on the penal situation and tlyecomincils” detention centres (1997) and the one
relating to legal assistance for foreigners in 8a005).

It is, furthermore, convenient to recall, as relgtio this recommendation, that Spain ratified the
Optional Protocol of the Convention against Tortamd Other Cruel, Inhuman or Degrading
Treatment or Punishments, which came in force erlast 22 June 2006.

With the especial aim to advance qualitatively tmgahe lines recommended by CPT, the Spanish
Government is actually approaching the ways to naize the commitments meant by the referred

Protocol start-up. As it has begun to consult tieb@dsman and the main NGOs involved in the

defence of human rights, (caring to guarantee ti@ional prevention mechanisms enjoy the

necessary independence and credibility), the #efvito start up such mechanisms are highly
successfully advancing.

Once Spain has set such mechanisms, visits todtentitbn centres will increase in a significant
way.
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Besides, in order to prepare this forthcoming stége Secretary of State for the Security dictated
his Instruction n° 4/2007, on the Application oé t@ptional Protocol to the Convention against
Torture and Other Cruel, Inhuman or Degrading Trnemtt or Punishments, in which it was
established that Personnel and Safety Inspectiorice of the Ministry of the Interior will carry
out a sampling of the centres and detainee cudtadlties of the Law enforcement State Corps
and Bodies, by visiting, with no previous noticke tprecincts of the National Police, as well as
those of the Civil Guard.

Il. 4 Detention Conditions.

Section 68.

The CPT recommends that detention conditions irvigited establishments of the National Police
and the Civil Guard be reviewed, and the existiededts remedied, in view of the observations
made in the previous sections 65 to 67. Especia should be paid to cell lighting, ventilation and
hygiene, and to mattresses availability by nighieti measures must also be taken to ensure that the
detainees have rapid access to decent sanitanfitfesiat any moment, night time included.
Furthermore, for persons detained for longer thahturs, facilities to fresh air exercises should
be provided.

The CPT would also like to receive a confirmatibattthe construction of the new detention area
of the Central Section of the Information Servitend1 Guzman el Bueno in Madrid will fully
comply with the CPT regulations, especially thosgarding access to natural light, to ventilation
and to the availability of facilities for freshraxercises..

With a preliminary nature, the CPT report emphasige overall terms, the nature of the National
Police precincts as of the Civil Guard stationdé¢ogenerally acceptable and satisfactory in nature.
However, it focuses on other, highly isolated, saseherein detention conditions are not deemed
suitable enough.

As regards the National Police area,t mentions the Comissary precincts of Arganzuela,
Moratalaz and Tetuan, in Madrid, and it also referthe precincts of Granollers and San Feliu de
Llobregat, of which it remarks upon their acceptatxbndition, even though pointing out to the lack
of natural light, and of calling rings, in mosttbiem. This lack does not, of course, entail a prope
state of the facilities, even though it cannot tagesl that such lack renders unbearable the stay in
such precincts. It should be, furthermore, rememdbdhnat police precinct cells are not penitentiary
centres where those entering them remain for largp@s of time; they are meant to be used as
custody places for detainees, wherein the detdirstag is the minimum necessary one to transact
the formalities of police attestations or proceduie order to bring them before the legal autlyorit
Nevertheless, the lacks aforementioned are not replaced by other kinds of lighting and by the
existence of a permanent safety service all albaglaily twenty-four hours, to which recourse may
be had at any moment, which contributes, by itdelfprevent the detainees from self-inflicting
injuries.
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The CPT refers, later on, to the local CommissaggcifActs in the South of Tenerife (the old Playa
de las Ameéricas, in which it remarked, however,t ttraee prefabricated one storey lodging
compounds, of 100 square metres each, were beingtrooted, to face in a suitable way the
frequent arrival of great amounts of irregular erargs) and the provincial Commissary Precincts
in Santa Cruz de Tenerife. In both cases, there wemplaints about the lack of natural light and
the scarce ventilation, a situation repeating fitselthe main District Commissary Precincts in
Barcelona.

In this respect, it should be remarked, with aiprelary character, thahere is a three level
control of the detainees” cells conditionsOn the one hand, the daily log-sheets made by the
officers in charge of their safety, in which thestekmine the deficiencies that might have appeared;
on the other hand, the controls made by the Direbtp of the National Police Corps through the
corresponding inspections, and, finally, the sutiges, recommendations or reports that different
police trade unions make via the Occupational Healeetings and, more recently, through the
Commission for Preventing Labour Risks, having oral scope, and through the different
Prevention Committees existing in each of the ledlipper Headquarters, all of which comply with
is established by a specific regulation, the R@atree on the Application of the Prevention of
Labour Risks within the National Police Corps (Rdyacree 2/2006, of 6 January).

Once this general remark has been pointed out, itds to be emphasised, again, that detainees’
cells in the commissary precincts do not have theondition of penal centres but that of places
aimed at detainees” custodyin which the stay lasts the minimum time. This idistion does not,
of course, imply for the cells in Police commissprgcincts to be "free" of any regulation, neither
does it, indeed, justify the deficient conditiorfsyaany of them; but can help to explaining that the
aforementioned state can be caused, first of glthb frequency with which people pass through
them they pass, and the use they undergo. Furtiherthe fact that they are places intended for

a minimum stay of the detainee a stay having a maxium period, as already mentioned,
regulated by law, is the reason for which it is nopossible to apply to these facilities some of
services and provisions currently available for perentiary centres, as is the case in places for
exercise practice in fresh air, for leisure andeation, for carrying out working activities... etc.

Despite what is mentioned above, it is obvious ttetention facilities are capable, of course, of
being improved. And some of them may, in an exoeali way, not meet the characteristics
required by the CPT. However, it is needless totkay precinct modernization is a matter of full
complexity which requires, first of all, sufficiematvailability of funds, something that will be a
function of the budgetary availability, worked adcording to the priority assignations set in the
annual expenditure forecast and to the possiblei@pavestments generated. But it is furthermore
necessary to take into account the difficulty of taforementioned forecast, not only from an
economic standpoint but also from a functional dnis. not easy to foresee the number of detainees
per day, or measure their yearly amount, nor daeh salculation entail for the estimated amount
to be met.

In spite of the aforementioned difficulty, it is vabus that an important effort in improving,
adapting and renewal this kind of facilities isrgecarried out, wherein lighting, ventilation, sze
surveillance through technical resources, etctalten into account in the new buildings, being the
authorities” aim that of progressively adapting phgsical conditions of the old precinchs.fact,
those precincts that do not meet minimum conditionsare not used as places for detainees’
custody, and are kept closed until enabled for theiuse, as has happened in the Commissary
precincts in Vallecas, dealt with in the followisgction of this report.
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In the framework of that general reconditioning poicy of the cell facilities depending of the
Directorate-General of the National Police and theCivil Guard, it is necessary to emphasize
that, while the corresponding reforms are carried at, submitted to the clauses of an
administrative dossier and, therefore, to timedbngroceedings which imply a remarkable
investment and the need to carry out the aforemesad reconditioning assigning priorities in
function of the most urgent needsis tried "to lessen" those deficiencies with tle resources,
as much in means as in staff, which are availahle

Thus, the lack of calling rings in the cells of tBestrict Commisary precincts of Arganzuela,
Moratalaz and Tetuan, which depend of the MadridefCiPolice Headquarters, and in the
Commissary precincts in Granollershich depend of the Catalunya Chief Police Headquais
trying to be replaced, as it has already been $gidjuaranteeing a permanent twenty-four hour
daily safety service, in charge of answering to thetainees” calls, uttered aloud, since the
aforementioned service is located scarcely threeamaway.

Re the lighting and ventilation deficiencies detelcin the cell areas of the Local Commissary
Precincts in Southern Tenerife (the old Playa deAlméricas) and of the Provincial one in Santa
Cruz de Tenerifethe adoption of the measures recommended by tAeiRighly dependent on
building infrastructure. Indeed, owing to them, ttedls are located at the basement, which is the
motive for which accessing to natural light is fedsible, even though they have general lighting in
the corridor, and individual lighting outside easftthe cells.

The only feasible improvement is to increase cedhdighting through spotlights from the corridor,
and to strengthen air installation by increasingirtihourly renewal, in order to which suitable
instructions have been distributed so that botleetsp-lighting as well as ventilation— be enhanced.

The cell area is supplied with an extractor/vetdil@evice, whose improvement, so as to allow the
simultaneous carrying out of both tasks, is culyemihdergoing formalities proceedings and,
therefore, pending its implementation.

Cell cleaning tasks are carried out on a dailyyasid the fumigation ones with monthly regularity,
without prejudice of their being carried out, ooase basis and always whenever necessary.

Regarding mattresses, the detainees are providixdthdm during their stay in the precincts. As
regards the recommendation for detainees "to hevagt access to health care facilities", they are,
likewise, given health care assistance in medieatres, at any hour by day or by nighttime. It is
true that this Commissary precinct, as well asltheal Southern Tenerife one, are located by two
health care centres less than a kilometer awaybgmdthird one some four kilometers away, which
implies that urgent sanitary assistance casesranediately solved.

Finally, the possibility of having fresh air fatiéis so that detainees may take their exercisebias
been foreseen, neither is it deemed to bring ahgtaatial improvement to detention conditions, as
practically shown by the very scarcity of cases mdwer detention lasts longer than the 72 hours
legally established as maximum detention time.

Without prejudice of what was previously remarkaudd in order to bring remedy to the situation of
the cell areas, the corresponding formalities halready been undertaken to solve lighting
problems in cell area, as well as to repair airaetion and ventilation.
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On the last 22 February 2008, at the Local CommysBaecinct of Southern Tenerife, the old
Commissary Precinct of Playa de las Américtigere came into operation the new facilities & th
foreigners” temporary internment centre, adjoirthmg building of the aforementioned Commissary
precinct, in order to face the more massive immmgrarrivals, as those registered last year
coinciding with the dates of the CPT visit to theifities.

The new compound includes two prefabricated blookg of them, two storeys high, exclusively
assigned to dormitory area, which is, as well, stibedd in five independent units for 96, 90, 76, 50
and 24 places, amounting to a total of 336 plaBesh unit is provided with independent toilet-
rooms.

The second block, one storey high, has two dingams, a wide leisure room, sanitary facilities,
security and custody offices, shower-rooms and mac service area. All facilities are provided
with air conditioning and natural hot water.

Regarding the deficiencies pointed out by the CPThe section 66 of its report, relating to the
District Commisary precincts in Puente de Vallecth® conditions of which were marked as
"unacceptable”, and led unto the request, utteredhb Delegation, for it to be closed, it is

necessary to indicate in an interim way, and th@ @Btes so, too, that, after twice visiting the

mentioned precincts on the 24 and the 30 Septerahdrthe 1 October 2007, a visit in charge of
the Staff Inspection and the Security Services dépet on the Secretary of State for the Security,
the cell areas were closed on the 17 October 206¥10 the deficiencies observed.

Before the closing, as a consequence of the wsitsied out by the Inspection Service, the
detainees were transferred to the Central RegisteDetainees, located at the Moratalaz Police
Compound.

The area intended for cell areas in the Commigsagincts in Puente de Vallecas is located at the
building half-basement, has four individual cekas and a collective one, a detainees” toilet-room
and a staying-room for officers. Owing to their olesicy, the facilities were damaged, which raised
the need to recondition and renew the facilitigsji@usly within the architectural framework in
which they are found.

The conditioning works consisted in providing neaw@ments and new and more hygienic tile
coatings, with metalwork and bars complying witle fast rules. It has also been installed a new
lighting and ventilation system, and new toiletm@and water-collectors in the common areas, to
facilitate its cleanliness. The effects of thoséomms can better be noted on the photographs
adjoined to this report (Annex 4) Furthermore, andwering in an express way to what the report
points out, the Supply Service of the Economic @adhnical Co-ordination Division does supply
cell areas with mattresses, as previously requdsteke facility.

Finally, it is necessary to emphasise tlatrently and after the implementation of the works

and in view of their results, the precincts haveaturned to assume working conditions from
the last 12 March 2008,which shows the speed in adopting the correspondiggsures
(Inspection and actual conditioning work) as tHahe recent service reassumption.
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Consequently, from all the aforementioned data, ithas to be inferred the conclusion that,
generally, the conditions of those cell areas sitted in the Comissary precincts of the National
Police are acceptable, without the prejudice thatamne of the reported by the CPT are already
undertaking measures (instructions drawing up, budgtary requests for new work... etc)
having as an aim to lessen the possible harmful effts generated for the prisoner by the
defects detected by the CPT.

Regarding the precincts —or posts— of _the Civil Gual mentioned in the report, the initial
premise is again that material conditions are featisry as much in the post of the district of
Vizcaya as well as in that of Baracaldo and thaflaiva in Vitoria, even though, once again, the
lack of natural light is reported as is, in someesa the limited cell-space. The same is reported
regarding the cells in the Central Section of thi@rimation Service of n°® 1 Guzmén el Bueno, in
Madrid.

First of all, to respond to the CPT approach irs thiatter, it should be pointed out that the
Technical Unit of the Judiciary Police drew out, the time, a series of regulations and
recommendations relating to building cells of tlesvrprecincts and posts and/or the reconditioning
of the already existing ones. These regulationsevagproved and published by the Operative
Deputy Directorate of the Civil Guard, with the astiments proper to the singularities of each
building, and following the CPT recommendationstib@ matter. It is not to be forgotten that the
cells are designed for a very limited temporaryystdue to which the possible lacks or
inconveniences are, too, quite limited.

Regarding the precincts of Inchaurrondas to be informed that the cell area relocati® foreseen
for the third stage of the precinct compound, autyeunder construction.

Regarding the Guzmén el Bueno Central InformatienviSe, a building referred to by the CPT
report, and located at the number 112 of the meetdVvadrid street, it is currently dislodged and
pending on carrying out improvement works, whichll vhiave to comply with the CPT
recommendations. For this reason, the Spanish @tiglsowish to announce that, as soon as the
mentioned reforms are carried out, it will be pexed to recondition these precincts —detention
centres included—, in accordance with the aforeimead regulations which, anyway, will have to
comply with the indicated recommendations.

Section 69

The CPT recommends the Spanish authorities to take necessary measures to improve
significantly the detention conditions, includingetdisposal of a fresh air exercise area, or to
ensure that nobody is detained for longer than &dirk in the foreigner detention area at the
international airport of Barajas.

It should be remarked, on this matter, that the-amitted persons ward at the airport of Barajas is
aimed at lodging the persons rejected or non-adddt the border, during the delay time until the
return flight to the country of origin takes offuch time not exceeding 24 hours on the great
majority of opportunities. This time is only exceypially exceeded when the corresponding airline
does not operate within that range of flight fremgies, and sometimes since the passenger refuses
to return, making it necessary to wait for the rfeght. Nevertheless, it is to be emphasised timat,
order for them to remain within the ward for theegtial time, the non-admitted person is offered
the possibility of acquiring a return ticket in dmer company.
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Therefore, the facilities in the non-admitted pesswvard are adjusted to the purpose of that ward,
set for a strictly temporary permanence and dusingostly short time.

On the other hand, it should be recalled that tingafic Law of Foreigners establishes, in its
Article 60, that whenever the return of those fogneirs not allowed to enter the country at the
border-point is to be delayed more than seventysyahe governmental authority deciding on the
return should contact the Investigating Judge @ & possible, for the latter to determine the
place where they will be interned until the momehtheir return. This longer term cannot, in any
case, exceed forty days.

Regarding the material scarcity of material in theee large one-room units complained of in the
CPT report, pointing out the want of proper equiptriehairs, beds and mattresses on the floor) it
should be emphasised thaw material has replaced the formerly existing onethe new items
being provided in the amount corresponding to theige of the room and to operative needs.
This was done by Spanish Airports and Air Navigatio (AENA), a Public Business Organisation
in charge of the management and maintenance dfitileairports of general interest, and of the
facilities and air navigation assistance networks.

Finally, the CPT alludes to the lack of space fatsmle exercise taking or for open air activities;
this matter, the police officers in charge of aitm®ecurity have noticed the risk of flight of sowfe

the passengers who entered the airport faciliied,who were allowed the use of an existing space
when entering the territory, since it meant a darigethe physical integrity of those persons non
admitted aiming to drop or jump from consideral#eghts, which entailed that space not to be used
anymore. However, this same plades been enabled as a room or an area to be usey
minors, equipped with the means of a child playing roona diay nursery, where children might be
accompanied by their parents or their relatives witimetable established for their use.

Likewise, non admitted passengers who need to smoke make some consultation are allowed
to be outside the room, for the time they are engagl in doing so.

Sections 71 and 72.
The sections 70 and 71 of the CPT report alludethi® detention conditions in the district
Commissary precincts of "Les Corts" in Barcelonad af Girona, Granollers and Hospitalet,

where it remarked upon the lack of access to natighting and ventilation, as well as upon the
lack of calling rings and that of facilities for ep air exercise.

It should be stated, in this matter, that in the maths after the CPT delegation visit, new
improvement conditions have been fostered in the tiinee custody area in “Les Corts".

- In October 2007, it was started to apply a neeaging protocol in cell areas, systematically
allowing that, whenever a cell is vacated, and iigefolodges a new prisoner, it is fully cleaned an
disinfected.

- During January 2008, improvements in the ventifatsystem in the cell area were established.
Ventilation ducts were equipped with plates, wipeaal products so as to combat bad smells.

For the rest of year, it is likewise foreseen tocaut new improvements, consistent in

- Cleaning up the cell closets, and installingedlibr drums in the service yard.
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- Ensuring the custody zone ventilation, by ingtglla new ventilation duct from storey (-1),
wherein the custody area is located, and reachmduilding roof.

Thus, in view of the improvements carried out, theCPT recommendation is assumed to be
taken care of.

Section 73.

In this section, the CPT stresses the need to imeptbe Ertzaintza police detention facilities,
visited in the Basque Country — especially thescgllthe Police Comissary precincts in Bilbao and
Vitoria, and those of the Information and AnalyService at the district of Oiartzun, in Gipuzkoa —
so that they might have natural lighting and théadeees might take exercise outside the cells.

The will to improve the detention conditions in tfaeilities of the Law enforcement Corps and
Bodies, acknowledge by the CPT itself in its reptalso shown in the Basque Country, where
important efforts have been carried out in orderingprove cell area installations, enhanced
whenever feasible to make them compliant with aress to natural lighting.

On the other hand, as to the "non-existence ofitiasi for open air exercise", regarding the cell
areas in the Ertzaintza commisary precincts, sechark is mentioned in this section owing to
unknown reasons since, as already mentioned ipréndous sections, it does not have any affect
on prisoners, but on the detainees in police potgithat do not have, in any case, available
facilities to take open air exercises, this beispeeially due to the provisional character of this
precautionary measure, established by the legatanstitutional maximum 72 hour deadline limit
for police custody, at the end of which the detaineust be either set free or brought before the
courts. This provisional nature is defined in arremore explicit way by the Spanish Constitution,
which states that the detentiteannot last longer than the strictly necessaryetineeded in order

to elucidate the facts".

To give, with greater clarity, due definition toighindeterminate concept of "strictly necessary

time" recourse may be had to the internationalsteatified by Spain, as the European Agreement
for the Protection of Human Rights and of the PersoFundamental Freedom, in which the Article

5 (3) does not define an upper deadline but, onother hand, does require the detainee to be
brought "without delay" before a judge.

Therefore, the want of provision of this type o€ifdies is closely bound to the essence of the
precautionary measure itself and, in a more spewifiy, to its provisional nature, without it being
considered needed to adopt any measure to compheb@PT recommendation.

Section 74.

The CPT requests that Spanish authorities estabiesjulations for the detention facilities
dependent on the Law enforcement Corps and Bodikislg into account the Committee criteria;
the fulfilment of those regulations and the instiats relating to detention conditions must be
effectively supervised.
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Concerning this matter, and in accordance with tbeommendation issued by the CPT, the
Secretary of State for the Security has entrusiedDirectorate-General for Infrastructures and
Security Material to prepare a paper on "Genera@hmial Criteria on Detention Areas", where
homogeneous regulations for the construction sfkind of areas are established.

The Law enforcement State Corps and Bodies have beguested to issue their remarks and

suggestions regarding such document, in order Iy ichprove it. Once this stage is through, the
paper will be submitted to proceed to its final gl

1.4 Prison centres.

[11.4.1 General remarks.

Section 78.

The CPT recommends the Spanish authorities toraomtio energetically undertake flexible policies
aimed at putting an end to prison overcrowding,n@gkinto account, among other things, the
principles established in the recommendations B 229and R (2003) 22 as well as other pertinent
recommendations of the Committee of Ministers & @ouncil of Europe. In that sense, it requests
detailed information concerning the measures adopyeSpain to put an end to prison overcrowding.

In order to analyse the aspects referred by the, @®¥ worth to start fronthe present situation of
the Spanish penitentiary systemWhen elaborating this report, there are approeiga?0.000
inmates in Spain (another 40.000 are serving &t sentences).

Among these 70.000 inmates, 60.500 find themselueder the responsibility of the Central
Administration. 54.200 of them serve sentence os@tl regime and 6.300 in open or conditional
release system (probation), being classified agd‘ttevel treatment inmates” (less dangerous
offenders). As a result, the inmates classifiedfast level treatment inmates” (most dangerous
offenders — closed system) represent 2,1% of piggulation, while inmates classified as “second
level treatment inmates” — intermediate classifagtor ordinary regime) represent 80,6% of prison
population.

Foreign inmates reach 34,65% of prison populatidth a significant increase during the last years.

Finally, concerning infrastructures, the Spanisisqr system run by the Central Administration is
provided of 66 prison centres, 14 social integrattentres, 10 open system centres and 46 custody
hospital wards.

Once examined the real situation of the penitepggstem in terms of figures, it is worth to stttat
the public policies adopted to reduce prison owewvding already meet the recommendations made
by the Council of Europe in R (99) and R (2003)e3é recommendations included:

- To consider the deprivation of liberty as a samctmbe used as last resource.

- To compensate for the negatives effects of overdimogvwith a greater amount of outer contacts
of the inmates.

- To extend the use of probation system, open syatehpenal leaves.

- To reduce the use of provisional custody and utstibn to the minimum compatible with the
interests of Justice.
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To extend the use of alternatives to provisionatady.

To reduce the use of long duration sentences ancegtace short duration sentences with
community services or community sentences.

To implement an appropriate set of community sewior community sentences, possibly
graduated according to its severity, and to prortte#euse of the conditional release system.

To implement effective treatment programmes tolifate the social reintegration of offenders
and reduce reoffending.

The central element of the Spanish penitentiary pdics is the treatment to be given to the
prison population, aimed at facilitating the full social reintegration of offenders once the have
served their sentence and at providing them with tb suitable environment to carry out a
peaceful life and to respect the prison rules andhe rights of the others.Taking into account
this fundamental premise, a big, twofold effort lveen made: first of all, efforts have focused on
the development of alternative forms to serve segehrough the extension of the open system,
penal licences and contacts with the outer so@aty the improvement of treatment programmes
aimed at facilitating the social integration of arfflers. On the other hand, special attention has
been given to the construction of new penitent@gtresto “alleviate” the problem of the recent
increase of prison population.

The above mentioned measures are aimed at tackingroblem of prison overcrowding through a
more rational use of prison sentences. Mrs. Mee@allizo Llama$ Secretery General of
Penitentiary Centres said: “prison centres are aotl, cannot be a parking lot for people, nor a
dump for human wastes, but a tool for the Statdei@ with the problems which led offenders to
commit a crime and to help them face their probbam, if it is possible, find a solution. In this
perspective, the system needs to get a sustaidetsion.

In this sense and above all, sanctions need toebpectful of human dignity and need to be
understood as a goal, not as a mean to facilttaterigh the application of different public polisje
the reintegration of offenders, to which aim ihecessary to implement set of different measures.

The first set of measures adopted by the Spanish @rnment and that are to be implemented
during the next years, includes:

1. Thestrengthening of the open systemmwhich allows a better reintegration of the innsate
provided that it put the offender in a context vihis more similar to life in community. As
a result, the number of inmates classified asdthéwvel inmates” has increased from 10,9 %
of the prison population in 2004 to 18,3% in 208&¢( table in Annex n° 5).

2. The number of inmates classified as inmates of fitdevel treatment is currently and
significantly falling down, and it has reduced by 44% during the last fivarye

3. In addition, during the last four yeatBe resolutions concerning the classification as
third level treatment inmates have shown an increasof 60,6% (see table in Annex n°
6).

® “pPenitentiary Law: Influence of the new amendrs&n€uadernos de Derecho Judicial XXI1-2006. Pa&yg. 1
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In this perspective it is also worth to underlihe remarkable increase in the use of telematic
devices as a way to serve sentences within the spgtem, according to article 86.4 of the
Penitentiary Regulation approved by the Royal Deane 190 of the'® September 1996. This
regulation allows the implementation of freedontiiegve mechanism without any need for the
use of detention. While in 2004 in Spain there w&8@ inmates under electronic surveillance,
in December 2007 their number had raised to 1.@r6irfcrease by 333%) and during this
period 4.236 electronic devices were installed {abk in Annex 7).

4. Furthermorethe implementation of article nr 100.2 has increaskby 14,385%, which is
a regulation allowing a flexible classification ofinmates, combining elements of
different treatment levels and a better social reitegration of the offenders More
precisely, between 2004 and 2007 the number of tesnaassified within ordinary régime
(as second level treatment inmates) but combingd alement of the open system has
raised from 4 to 678 (for more detailed informatsae table enclosed to Annex 8).

5. The drug addict inmates treatment has been improvedvithin external detoxication
wards, in accordance with article 182 of the PenitegtiBegulation. As a result, between
2003 and 2007 the implementation of this measuserai@ed by 85% (see table in Annex
9).

6. As sixth measuregyenal licenses and scheduled leaves have been isiéad as well, with
a view at promoting a greater contact of the inmate with the outer community and
alleviate the negative effects due to detentionwBen 2003 and 2007 scheduled penal
leaves have shown an increase by 125% (see taBienex 10).

7. In addition, the implementation of specific inmates treatment ppgrammes has been
improved (see table in Annex 11), particularly in the fieligender and sexual violence.
Since 2005 7 new programmes have been establismanlying approximately 11.000
inmates. The gender violence and sexual violenogrammes have been introduced in 38
and 46 prison centres, respectively, involving agpnately 835 inmates.

8. Finally, the number of penal leaves has also increasadd the failure rate remained low:
0,58% (for more details see Annex 12).

As regardsalternative sanctions it is necessary to assume that, if compared witter legal
systems, until recent time our penal system has ldwracterized by a poor regulation of
alternative sanctions to detention. That is why ithgulation of these measures was one of the
major novelty of the Spanish Criminal Law of 1998dafollowing reforms and its scope has
progressively increased. As a first explanatiomutst be said that in Spain this increase is net du
to massive detention; on the contrary, the proportif provisional detentions has hardly raised and
has been for years in the region of 25% of prisoputation. But there are other factors which have
facilitated the increase of prison population nefdrin the CPT report, such as the repeal of the
redemption system in 1995 and the adoption of mgislation related to other forms of crime, such
as gender violence and road safety, provided thagdays society cannot let new forms of crime
go unpunished. This is why new crime typologiesearisuch as gender violence, paedophilia,
corruption as well as reckless driving and drivimgler the effects of alcohol.

Within the scope of the Central Administration, 284, of the Spanish prison population is serving
sentence through alternative sanctions, while 56g88@rving prison sentences.
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The evolution of the population serving sentenceugh alternative sanctions is clearly shown in
Annex 13.

The number of mechanisms to serve sentence througlommunity service has also increased,

in accordance with one of the Recommendations madey the Council of Europe the
consideration of the use of prison sentences asitasnot the first resort to punish misconduct. In
this way, in 2004 1.739 sentences were servedewhiP0O07 the number of sentences served has
increased to 9.929. On the other hand, we also twagdd that new collaboration agreements were
signed with different bodies and entities (25 tonhere precise), both private and public and two
other agreements are being negotiated. As a réiseljumber of places for community service has
increased from 3.260 in 2004 to 5.753 in 2007, ikhal 60% (for more detailed information check
table in Annex 14).

These kind of measures need to be added to otfoetsedf the Spanish Administration as regards
the building of new penitentiary centres. The CRBEIf recognizethe extraordinary effort made

by the Spanish Government in this field to renew ash extend the capacity of its prison centres

In fact, in December 2005 the Council of Ministdecided to extend and revise fRenitentiary
Centres Amortisation and Creation Plan with horizon2012 which will enable the building of
12.000 functional cells and another 2.400 compldgargncells, meaning a total investment of
1.647.209.000 euros.

Since the approval of the agreement, there have beted 1 new Penitentiary Model Centre
(Puerto 11l), 10 Social Integration Centres (CI8) bpen régime sentence serving and 4 Hospital
Custody Units (UCH). Likewise, there are finishendaeady to begin their operation 3 more
Penitentiary Centres (Madrid VII, Castellon 1l aBdvilla VII), the enlargement of the Penitentiary
Centre in Lanzarote, 2 CIS (Sevilla and Mallorcag, well as the Unit for Convict Mothers in
Mallorca, the aim of which is to prevent childreroging up in prison background, and thus
fostering family rooting.

Finally, there are being in building stage 11 Ch8 @ Units for Convict Mothers. It is foreseen and
in management so far as 2012 the building of 1lit@aimary Centres, 16 CIS and 2 Units for
Convict Mothers.

Even though the construction of new penitentiamties cannot be seen as the only solution to the
problem of prison overcrowding in Spain (which dgrihe first 8 months of this year has increased
by 4.740 inmates), we cannot disregard the fadt tthia upward trend (note that since 2000 the

number of inmates has raised from 39.013 to 62.288y require the extension of the above

mentioned Penitentiary Centres Creation Plan 2@1%22

However, it has to be underlined that the buildingof prison centres is being carried out in
accordance with modern standards in relation to stwiable services and infrastructure ant that
this has been achieved without prejudice to the impmentation of new technologies to
security systems. Special attention has been givém the construction of “friendly” centres,
given that the need for security which has to les@nt in every prison centres should not prevent
from building less uncomfortable buildings, usimy fnstance solar panels, gardens or walls with
colored bricks.
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Summing up, the Spanish Government is making an esdordinary effort in order to renew
and enlarge its penitentiary centres and to managand adapt the available resources, with a
view at finding, in accordance with the CPT recommedations, solutions to the weaknesses
detected in our prisons.

Even though the complexity of the project — meanta last until 2012 — and the dimension of
the infrastructure to be built does not allow a corplete assessment of the results, until proper
end attained, the Spanish Government is sure that will allow a high enhancement of life
conditions within our prisons.

It must be emphasised, as related to this projecthat we are building 5 new Units for Convict
Mothers aimed at sentence serving for those mothergho cohabit with their minor children,
all this with the purpose of preventing children togrow up in prison background, and thus
fostering family rooting.

Likewise, in order to enhance our penitentiary sysgm, priority is being given to open systems
implementations and also to the intervention progrenmes with excarcelated persons and
parolees in order to further their social integration and adaptation.

Finally, law amendments will be furthered in orderto tackle the ordinance for penitentiary
and civil servants corps so as to adapt them to threeverchanging tasks, to update their
function and competence definition, and to review Heir need for initial training and for
continuous feed-back and training.

Section 79

The CPT invites the Spanish authorities to doutrestfforts to reduce prison overcrowding and to
improve the internment conditions of the Modelotegreven considering the possibility to adopt
the measure contained in art. 10.2 of the Convartreating this international organization, which
foresees the publication of a report denouncingléio& of cooperation of a Member State, without
requiring the authorization of the country undewestigation, should the Spanish Government
decide not to adopt the measure needed to impleilserecommendations.

On this regard it must be stated that since 2082ttson population has kept growing, to the point

that, while in 2002 the total number of inmatesSpain was 6.924, at the time of drawing up this

report it rises to 9.743. Given this situation 204 the Catalan Administration drew up a Plan to

renew and enlarge its prison centres, which wasnebed and revised this year. This Plan foresees
the creation by 2013 of 7 new centres, 4.700 neaeqd and the closure of 6 obsolete centres,
including the Male Inmates Penitentiary CentreBafcelona (Modelo).

On the other hand, the designed planning or meadarehe coming years are also meant to tackle
prison overcrowding, that is a common problem fangnpenitentiary centres, and in particular for
the Modelo centre, as highlighted in the CPT reportJune 2007 the new Brians Centres 2 was
opened, with a capacity for 1.500 inmates whiclpéelto relieve overcrowding in other centres. In
October 2008 a new prison centre for younger petbed between 18 and 23) will be opened,
with a capacity for 350 inmates. In November 2008 new Lledoners Penitentiary Centre, in San
Joan de Vilatorrada (Manresa) will also be opemeatth a capacity for 750 adulte inmates.



-84 -

Therefore, the adoption of these measures willlresuhe provision of more than 1.000 places,
which will ease the reduction process in centreh sas the one for male inmates in Barcelona (la
Modelo). As a clear proof of what has been repoutb now, we can state that while in May 2007
the number of inmates in the Barcelona centreshezh2.119, this figure has now reduced to 1.856
and in all probability it will continue to fall beten October and November thanks to the opening
of the 2 new centres.

111.4.2 Re. the penitentiary centres accountableti® Department of Justice of the Regional
Government of Catalunya.

I11.4.2.i Torture and other forms of ill-treatment.
Section 83.

The CPT recommends to the Catalunyan authoritigegalarly remind to the staff of the Brians 1
centres that no form of ill-treatment, includingrb&l attacks, is acceptable and that it is a
sanctionable offence.

It also recommends to the prison officers of theBd centres, as well as to those of other centres
to become fully aware that the use of force to mdntiolent and/or reluctant inmates should not
exceed the level strictly necessary and that, dheeinmate has been put under control, beating
will be not justified.

In the above mentioned sections 81 and 82, the répdrt refers to alleged ill-treatment caused by
prison officers to different inmates of the Briahgrison centre. In particular, the report informs
that these inmates would have claimed that theyble®th punched and hit on the head and tied up
at their bed during more than 15 hours in the sle@dSupermah position and obliged to relieve
themselves in their clothes.

To answer the facts denounced in the report, itvasth to underline that during 2007 the
Penitentiary Centre, Reintegration and Youth Jastitspection of the Justice Department of
Catalunya has investigated each and every of tltesatons made by inmates of the above
mentioned prison centre, adding up to 47 inforneafiles and representing (how oddly!) some
more than the accusation investigated during tls¢ pa years since the opening of the certte.
the accusations concluded with a decision to sheldiee complaint due to lack of decisive or
indicative evidence showing the damages to the righalleged by the inmates.

In particular, in relation to the Brians 1 Penitant Centre, it is worth to highlight that no siagl
inmate subject to mechanical binding was prevefrtad relieving himself in the lavatory placed in
the same cell, always under appropriate securityrcb

On the other hand, the so-called Superman podit@mgonal arms binding) has very rarely been
used under controlled supervision and only in cadehligh aggressivity and physical tossing.
Furthermore, this position was only kept until immnate had calmed down, the position was
changed and the arms of the inmate were crossedlitAnust be said that the Superman position
was never used in the cases mentioned in CPT report
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In any cases, two premises need to be stated:

First of all, the duration of this measure depemishe aggressivity shown by the inmate and no
systematic mechanism exists in the applicatioruohsneasure nor in its duration.

Secondly, mechanical binding is never meant aseémd@nction or punishment. On the contrary,
its only aim is to preserve the physical integrdy the inmate or of third persons. The
methodology of this measure allows adjustmentstsnapplication, depending on the level of
violence shown by the inmate.

In this perspective, the Penitentiary Centre, Rgrdtion and Youth Justice Inspection of
Catalunya has passed thwrcular n°® 2/2007 which establishes the mechanicabinding
procedure and formally bans the so-called Supermaposition (diagonal arms binding), and
therefore this measure is no longer used.

Among other things, the circular, starting from giresent legal framework, including article 45 of
the General Penitentiary Law 1/1979 of thé" 26 September (General Penitentiary Law) and
articles 71 and 72 of its developing regulationnfRtiary Regulation), adopted by Royal Decree
190/1996 of the © of February, establishes a set of principles whiebessarily has to rule the use
of mechanical binding, and these principles inclutle respect for human dignity and the
fundamental rights as well as the prohibition ofure and other inhuman or degrading treatment.

The circular also lays down a set of unavoidabsgrietions in the application of such measures:
they will limit their duration to what is strictlyecessary, they have to be respectful with the
proportionality rule, their implementation requirése prior approval of the Chief of the prison
centre and finally, their adoption has to be immagzly reported to the judge responsible for the
execution of sentences.

As regards the prohibition of the so-called Supermasition mentioned in the CPT report, it is
worth to underline that such a prohibition can lgase inferred from the third instruction which
describes the binding position and states thatbihding procedure must always preserve the
inmate’s integrity and prohibits expressly the akdegrading positions.

The circular (whose copy is enclosed as Annex 1#hte report) also establishes that the
mechanical binding procedure must be continuousinitared both by the Head of prison service
and a doctor. The former has to eyewitnessly motite binding every 30 minutes, reporting the
inmate’s evolution and the latter, on the otherdhdras to carry out a first supervision two hours
later, at the latest, and then every four hoursthedesults need to be included in a written repor
presenting the reasons why the measure has to inéamad or not.

The instruction n° 7 of the Circular lays down titas obligatory to install video surveillance and
image-recording systems in those cells which haenldeclared suitable to carry out mechanical
binding, with a view at monitoring the inmate’s waell as the staff's behaviour responsible for
monitoring and the fulfilling of their obligationslherefore, the circular represents a guarantee
which meets the recommendation made in this figlthe CPT.
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Concerning the second recommendation made by tAeCiis section, we believe that it is an act
which offends the principle of presumption of ineace to send restraining messages to prison
officers. Torture and ill-treatment are probablg thost serious offences that a prison officer can
commit; this is why our legal system foresees fimatl penal sanctions due to the commission of
the above mentioned crimes will automatically imge loss of the status of prison officer and,
therefore, the disqualification to work in Publid@inistrations, Public bodies, entities or agencies
governed by public law.

The principle of “zero tolerance” against this kiodmisconduct represents one of the basic pillars
of a correctly implemented penitentiary policy,&nthat in the field of human rights no indulgence
can be admitted. And this principle of “zero toleza” is one of the subjects currently dealt with by
Spanish authorities.

To that effect, the Justice Department of Cataluinga been working since 2006 with an aim at
elaborating a Prison Officer Ethical Code whichlviiiclude all the deontological rules that all
prison officers have to respect. It is also impatrt take into account that the civil service lega
system in Spain is governed by the statute priacgtcording to which all instructions given to the
officers of a same group must be sent to the grasipa whole, provided that all attempt of
individualization for one or many officers of thellective body is strictly forbidden and this
without prejudice to the individual use of the diinary power in case of non-observance.

In this regard, this generalized, but obligatoryd€aepresents an answer to the recommendation
made by the CPT.

Section 84.

The CPT recommends the adoption of all necessaagunes to ensure that medical examinations
are carried out in accordance with the focus summneeh this section.

Concerning the medical examination of inmates, istrbe said, in contrast to what the report
states, thain all cases requiring the use of those coerciveaasures foreseen in the penitentiary
legislation, inmates are immediately examined by # doctors of the centre, who report the
injuries suffered, including all appropriate declaration of the inmate and the doctor’s
conclusions;the inmate has free access to the data containtidsimeport as well as the right to
obtain a copy of it, directly or through a legapmesentative, if he chooses this channel to get the
documents. Finally, in case of existence of redl i@tional evidence of a possible disproportionate
use of force, the Public Service Legislation enswgprocedure which bounds the administrative
Authority to give evidence of the investigationsrzd out before the competent public Prosecutor.

Given the importance of the medical examinatiorthef inmates in our Administration, it is worth
to enter intahe details of the intervention of the medical expés.

The effective medical examination of the inmatesnsitted to any kind of coercive measure has
been dealt with for years in many circulars andtrutdions of the Penitentiary Services,
Reintegration and Youth Justice Secretary of theabenent of Justice of Catalunya:

1. Circular 6/2004 concerning the action and ex postcedure following the use of any
coercive measure. This circular establishes thaiates will be urgently examined by a
doctor and that a report will be elaborated. Ibdisresees the use of a periodic medical
examination protocol to check the inmate’s evoluifdnnex 18).
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2. Circular 2/2007 (already mentioned) ruling the nesgbal binding procedure: it ensures
that, in case of use of any binding measure, aodedtl immediately examine and monitor
the health conditions of the inmate and that heisitleperiodically examine the inmate,
should the measure have a longer duration.

3. Circular 3/2004 on action procedures to be followedase of violence occurred to patients
in psychiatric wards. The procedure foresees tladiepts will have to be submitted to
medical monitoring and examination and that thetalscwill play a fundamental role in
establishing the kind of coercive measures to i@gamented, as well as their duration and
control, taking into account the special charastes of these inmates suffering psychiatric
problems (Annex 15).

4. Instruction 2/1994 on inmates’ transfer: it layswtlothat the doctor must examine the
inmate before his/her transfer and elaborate alsleitreport describing the inmate’s health
conditions and referring any possible injury he/stey present. Once the inmate arrives at
his/her final centre the officer has to ask hinr/ifidhe presents any kind of injury. If the
inmate presents injuries, the doctors of the cemtust immediately examine him/her and
elaborate a written report. Should the doctor motite existence of injuries, the medical
reports has to be sent to the judicial authorityclvlis competent (Annex 16).

5. Circular 5/2004 on emergency inmates’ transfers. ¢ircular establishes the procedure to
be followed in case of serious internal disputegliing the immediate transfer of inmates
to other centres. The action protocol includesptesence of an officer who has to ensure
that the medical examination and the report areezhout both when the inmates leaves the
first centre and when he/she arrives to the neween

On the other hand, all inmates can request mekezlth care based on this or other reasons and are
always and extensively examined by medical expéntsaccordance with the instructions given
from the Health Unit of the central services of fhustice Department of Catalunya, all doctors of
prison centres are advised to elaborate stateraedtijury certificates as clearly as possible so a
to avoid misunderstandings and uncertain interpogts.

As regards the content of the information, pleaseirfd below a set of advices focusing on
fundamental aspects which cannot be ignored. The ptocol includes the following sections
date and time when health care is provided; petsteiails of the patient, such as age, gender,
description of each and every injury noticed, idahg haematomas, punctured and gunshot
wounds, trajectories, entrance and exit holes,iggetopographic localization of each and every
injury and whether they are recent or old injudasswell as their prognosis; the description of the
general conditions of the inmate at the time ofékamination, and the existence of possible signs
of drug addiction such as evidence of recent imast withdrawal syndrome, etc.

It is worth to underline this procedure followed the health care units of the prison centres is
carried out both at the arrival of the inmate andirdy his/her stay in the centre. The need for
medical examination can be due to the use of fofa@her inmates or of prison officers; however,
this circumstance is not mentioned in the repantess the doctor has witnessed the facts, since
otherwise he/she will not know for certain how itcarred. Therefore the facts are reported
according to the declaration made by the injured.
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Section 85

The CPT recommends that the prison staff must besedi that no kind of threats or intimidation
against an inmate who has claimed will be allowadr any attempt to avoid that the inmates’
requests or claims reach the surveillance bodidk bvei tolerated and it will be liable to serious
penalties.

It is not infrequent that the legal services of @Beneralitat have to enter an appearance in
proceedings due to the legal actions taken by nineaies. On the other hand, the penitentiary
legislation establishes that all interns have tgktrto make both oral and written requests, claims
and appeals before the penitentiary Administratiothe authorities, bodies and institutions which
are competent to hear and decide; if they pref@nates can also make their complaints in closed
envelope, which will be delivered with acknowledgfereceipt.As a result, if there is rational
evidence that the prison staff is impeding the exerse of this right, the officers will be surely
punished.

As regards the Quatre Camins Prison Centre, the I€padrts that some inmates declared having
been threatened or punished because they had roadal fcomplaints and that another inmate
declared that he lost his job for the same reaEba.CPT also reports that an inmate declared that
he had witnessed an aggression against anotheranbyaa prison officer and that the staff
threatened to classify him as “dangerous crimiifate gave evidence of the aggression.

First of all, on that point, it must be emphasiteat prison officers are trained in the respectlier
fundamental rights of the inmates, in accordandh thie content of the present legislation within a
democratic rule of law as it is the case in Spaind, consequently in Catalunya and, more
concretely, according to articles 3, 49 and 5thef&eneral Penitentiary Law and articles 4, 52, 53
and 54 of the Penitentiary Regulation.

Concerning the declarations of some inmates mati®uti any kind of evidence, nothing can be
said, except that in the Quatre Camins Peniten@amytre there is no practice aimed at impeding or
pressuring inmates not to make claims or requasts; clear proof of it, during the last six months
of 2007 more than 500 requests and claims addréeghe judge responsible for the execution of
sentences were dealt with by the centre itself; @0hem had been made in closed envelope, and
this emphasizes the privacy of the procedure. titiath, other authorities such as the Ombudsman
of Catalunya (Sindic de Greuges), the penitentBagvices Secretary, the police court, ect. receive
each and every request and complaint that inmatesiddress to them.

As regardghe Brians 1 Prison Centre the same can be said: in 2007 4nates’ requests and
claims were dealt with and answered; 200 requestdased envelope were also dealt with and
therefore, their content is not known.

Section 86
The CPT also requests information on the resultsthef investigations and judicial actions

concerning prison officers in the cases of alledetleatment in relation to the episodes occurred
in October 2004 in the Quatre Camins Prison Centre.



-89 -

Concerning the alleged ill-treatment perpetrategiresi the inmates in the morning of May 2004

in the Quatre Camins Prison Centre (to which th@ @port seems to be referring to), those facts
were brought to trial (first instance criminal cou® 3 of Franollers — abbreviated procedure
29/2007) but the Generalitat de Catalunya igndresptesent situation of the legal procedure since
it did not appear in court as an interested patg tb the existence of a conflict of interest.

Therefore, it is impossible to add more informatasrequired by the Committee, which anyhow
has already received the information that at tina¢ the Administration of Catalunya had managed
to gather.

1. 4.2 ii Coercive measures.
Section 91.

The CPT recommends the authorities to adopt allsmess needed to ensure the application of the
principles and guarantees established in sectiom@ll prison centres using binding procedures.

Concerning the inmates’ binding procedure, thedoasjulation is foreseen in art. 45 of the General
Penitentiary Law. It establishes that only thosesoees contained in the regulatory legislation with
prior Director authorization can be adopted inftiilowing cases: a) to prevent inmates’ jailbreaks
or acts of violence; b) to prevent self-inflictegjuries or against third persons or things; c) to
overcome inmates’ active or passive resistanceet@tders of prison officers when acting lawfully.

This article continues as follow&Should it be necessary, in case of emergency,dmpasuch
measures, this will be immediately reported to Bivector who will immediately inform the judge
responsible for the execution of sentences; théemgntation of these measures will be only aimed
at reestablishing normality and its duration wik timited to what is strictly necessary”.

On the other hand, art. 71.2 of the PenitentiarguReion establishes that if the officers, when
adopting the above mentioned measures, shoulderaiticormalities or any other sign or fact which
could represent a perturbation of the normal lifehe centre, they will immediately inform the

Head of Services, without prejudice to the factt ttieey are allowed to carry on using those
measures described in the following article.

In addition, article 72 details the coercive measuwhich include: provisional isolation, physical
force, rubber made restraint methods, appropri@i@ys and handcuffs; it also foresees that the use
of such measures and medmsll be proportioned to the aims to be attained damill never
represent an hidden punishment; furthermore, theeasures will be only implemented in case of
lack of any other less harmful mean and their doratvill be limited to what is strictly necessary
The second paragraph of this article ends by staliat “in case of provisional isolation, the inmat
will be regularly examined by a doctor”.

The reality of prison centres recommends, underegtknal circumstances, the adoption of
inmates’ mechanical binding procedures during dagerperiod of time, using restraint belts,

always in accordance with the legal guaranties iredqufor both their implementation and

monitoring, provided that these procedure is careid as less traumatic and harmful for the
inmate, without prejudice to the aim to be attainésl implementation has to be governed by the
principles of necessity, proportionality, respeat the inmates’ dignity and for the fundamental
rights.
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As a result, and taking into account what has beesaid up to now and the action protocols set
in Circular n® 3/2004, of 29" of November of the Penitentiary Services, Reintegtion and
Youth Justice Secretary on action procedures in casof violence of patients within psychiatric
wards and in Circular n® 2/2007, of 18 November on mechanical binding procedures, the
following considerations have been laid down:

1.

The need for restraint measures or mechanical bindig can be due to behavioral
alterations or to other causes issuing from any kit of pathologies.Both in the first and

in the second case, the mechanical binding proeedipresents an exceptional measure to
be adopted only in emergency cases and its durhtierto be limited in time and has to be
extensively monitored by the appropriate staff.

From a behavioural point of view, a person can beubmitted to a mechanical binding

or restraint procedure when he/she behaves violegtland aggressively, causing or
being likely to cause injuries to him/herself, toliird persons or material resources and
infrastructures if he/she is not stoppedFrom a health care point of view, this measure can
be applied to a person in a state of serious beravagitation issuing from organic or
psychic diseases or whose behaviour, althougheuwsssarily violent, can hinder or prevent
therapeutic programmes, such as the withdrawataligs or catheters or the administration
of medicines. The former will be carried our in esiplly designed rooms within the closed
system wards or in the spaces aimed at servingptirsry sanctions consisting in isolation;
the latter will be carried out in the appropriatsttaid rooms.

When an inmate is moved to the binding roomshandcuffs will be temporally used and
during the isolation with binding procedures apg@vestraint belts will be used in the
prone or supine position (depending on the circans) buavoiding in any case forced
positions such as the&Supermanposition (diagonal arms crossing) referred toha CPT
report which has been expressly banned by the @r@/007.

Health care bindings are ordered, directed and momored by doctors, while the ones
due to behavioral agitation, as soon as the persdms been put under control and
bound, he/she will be examined by a doctor of therigon centre who will have to
determine if, in his/her opinion, the situation denanalysed by a health care point of view
and write a report stating if there is any cliniciampediment to apply the isolation
procedure with mechanical constraint. On this peiatdeny the declarations included in the
CPT report concerning the medical supervision & Hinding, because they are mere
speculations lacking of empirical establishmentopractical application.

In any case, a direct and regular assessment of themate’s state of health will be
carried out, in accordance with the content of theabove mentioned Circulars. As
regards the staff of the internal régime area, thidysign in the monitoring schedule for
each and every concrete case; the staff of thehheale area will report what has been done
in the inmate’s medical report.

In order to let the bound inmate to relieve him/heself, some binding means will be
temporally withdrawn and he/she will be given apprpriate health care devicesin case
of bindings due to behavioral alteration, the wittiwdal of binding devices will have to be
authorized by the Head of Services who is allone@dopt any other additional security
measure, depending on the concrete circumstances.
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7. Finally, our legal system requires that all bindingprocedures need to be reported to
the judge responsible for the execution of sentergewith the indication of the date and
duration of the measure and of the circumstances gtifying its adoption. In this respect
and according to art. 76.1 of the General Pendentiaw, this judicial body is responsible
for, among other thingsthe protection of the inmates’ rights and the cection of any
abuse or deviance from the norms of the penitepciagime”; and it is also worth to
emphasize that up to now no judicial decision heer estated that the action of the
Administration and, in this particular case, of tBeneralitat de Catalunya, was being
arbitrary, disproportionate or excessive as regtrdspplication of the protective measures
described above.

Concerninghe examples included in the CPT report, the fallmspecifications can be made:

1.- Quatre Camins Prison Centre:

The report tells that on the L @f September 2007, an inmate was retrained imérighovements
from 10 am to 1.15 p.m. of the following day, tl&tduring more than 27 hours, because he/she
was extremely agitated and nervous and had instiitegdrison officers.

In its assessment of the situation, the CPT igylike have confused the application of the coercive
measure “cell isolation” with “binding” since onethl.d" of September no binding procedure was
carried out in the centre, while, on the contraiy;ing the period of time reported by the CPT, an
inmate was temporally isolated.

On the 18' of September, an inmate, whose release order @eehtly been revoked, was
temporally isolated from 10 am to 1.15 pm of thg déter (enclose please find the report on the
facts and the communication made to the judge coirgg the beginning and the end of the
provisional isolation). The isolation was due te tfact that the inmate gave no guaranties as
regards its willingness to carry on a friendly litgether with the other inmates, and was used to
threaten, insult, resist the officers’ orders andaddition he was also found in possession of an
altered blade; as a result the inmate was retramétds/her movements with an aim at avoiding
injuries to other persons. As you can see from rf@orts and notifications, the inmate was
examined by the medical service which noticed ngsfgal or psychic impediment to adopt the
isolation measure.

On the 19 of September, at 8.50 am, the same inmate thieciand attacked another inmate and
his aggressive attitude resulted in another ismtatheasure. At 4.50 pm and due to the suicide
ideas, the doctor ordered a binding procedure wsemwe his physical integrity. During the
procedure the inmate was examined by a doctor ah@l pm the measure ended. So the duration of
the measure was of 3 hours and 10 minutes.

The inmate remained isolated for the rest of tightnand on the next day, on the"26f September,

at 11.15 am he had to be restrained once againdgvthat he threatened both the prison officers
and the doctors during the medical examination dexlared that “he wanted to die” and tried to
keep them out of the cell while they were tryingetoter with an aim at avoiding self-inflicted
injuries. The inmate was repeatedly examined bgtlofficers and doctors and at 7.15 pm the
binding procedure ended and he was moved to thecaiedard in order to assess his health
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conditions. The doctor tried to consider and arealysssible psychiatric problems, but the inmate
kept on wondering about suicide and since he gavguaranty as regards his willingness not to
inflict injuries on himself, he was once again sitbed to a binding procedure. The inmate
remained restrained and isolated until 9 am ofdHewing day and was regularly examined by the
medical service and the officers. Enclose pleas®the reports on these facts. (Annex 19).

As you can see from the enclosed reports, the mgngrocedure was performed with an aim at
avoiding injuries to third persons or self-inflidtenjuries and that he was regularly examined lgy th

doctors of the centre, who did not notice any kafighhysical or psychic impediment which could

discourage the application of this measure, in @arte with the valid legislation in this field.

2. Brians-1 Prison Centre.

As regards this penitentiary centre, on th& b7 September an inmate was temporally isolated
since she had attacked other inmates. The isol&ird for six hours and then other preventive
measures were adopted but no binding procedurgarésrmed.

On the 18 of September another inmate was restrained imogtements from 9.30 pm to 8 am of
the 20" of September due to her aggressive attitude agaiiner persons and because she declared
she wanted to throw herself downstairs and thatvetmeted to kill herself. Once she had been
examined, the doctors reported that her attitude wat due to psychic alterations but to a
manipulative attitude. This is why the binding prdare was performed in the Special Department
instead of the first aid room, and it last untié tmmate calmed down. In any case, the medical
examination protocol was respected throughout ttieeeduration of the procedure.

3. Male Prison Centre of Barcelona, La Modelo

Section 87 of the CPT report describes the comditiof an inmate who, on thd f April 2007
had been submitted to a binding procedure for 12rdioeven though the centre knew that he
suffered back pain and that the position could hreagative effects on his health.

It is worth to emphasize that the application aftsa measure followed an attempt of aggression
against prison officers, as described in the afficeeport enclosed as Annex 20. This aggressive
attitude represents a constant in his penitentragord, who was submitted to a number of

disciplinary measures due to serious and very serinisconduct (threatens and attacks against
prison officers). In cases like this, which showeatreme lack of adaptation to the penitentiary

regime, the direction of the centre has to considegther to adopt or not coercive measures that
are prejudicial to the inmates, weighting the pié&ja that the can cause to himself or to other
persons.

However, binding procedures are always performegkeuthe supervision of the medical staff, as
you can see from the enclosed medical report, hadnteasure’s duration is limited to what is
strictly necessary. The binding procedure was edmiut on the "9 of April 2007 at 10.15 pm. The
measure was ratified at 12.30 am and 4 pm, alwagerumedical supervision. At 6.30 pm the
medical staff gave him psychotropic medicines and 30 pm his hands were freed to let him have
dinner. Finally at 10.15 pm of the next day thetdoeordered to end the binding procedure, since
the inmate was complaining about his back painren@as showing a more reasonable and calmed
down attitude. Furthermore, until the measure entredprison officers, who reported the evolution
of his attitude and conditions, monitored the irenatery 30 minutes.
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As you can see from the medical report encloseshimex 21, on the 15of April 2008 the inmate
was submitted to a magnetic resonance imaginiregder to assess the entity of the back injury the
inmate had been complaining about with the trautogist of the prison centre. The results show
the existence of a prior injury caused, as the tameported, by an occupational accident and no
further aggravation was noticed.

According to section 87 of page 53 of the reptom, the 14" of June 2007 an inmate, who does not
speak Spanish and who is allergic to fish, eats thod by mistake. When trying to explain the
problem to a prison officer, his attitude is judgegyressive and is moved to the “punished room”
where he remains immobilized for three hours. Téae day he is punished for his attitude and has
to stay isolated five days in his cell”.

Please find enclosed in Annex 22 the report ofptigon officers on these facts. As you can see
from the report, the attitude of the inmate cawséat of disturbances in the lunch room and he also
resisted to the officers’ orders and tried to attdem; this is the reason why the inmate had to be
submitted to a binding procedure (during two hourt, three as stated in the report) and was then
punished.

As regards his alleged allergy to fish, no noteeapp in his medical record as a result of the
medical examination to which he was submitted wherarrived to the centre on th& &f April
2007. As stated in the medical report, the firshtima of possible intolerance to fish dates back to
the 17" of April, and in any case, no allergy diagnosiswezade.

[1.4.2 iii Inmates submitted to special regimes

Section 96.

The CPT recommends the authorities to adopt alessary measures to improve and support the
promotion of activities for the inmates submittedspecial regimes, particularly in the Brians 1
and Modelo centres, according to the observatioqmessed in this report.

First of all it is necessary to state that, in film@nework of the reintegration policies developgd b
the Penitentiary Services, Reintegration and Yaluktice Secretary of the Justice Department,
great attention was given to the Closed Systemi&8pBepartments of the penitentiary centres in
Catalunya (CSSD), provided that these policies plfgndamental role within the prison centres as
regards the existence of a secure and friendlyelifigronment and represent a way to promote the
development of social-oriented behaviours withia thale and female inmate population with an
aim at facilitating their later adaptation to threlioary regime.

In this sense, in 2001, in order to adapt as meghoasible the legal and regulatory norms with an
aim at attaining the objectives of this kind of gpédepartments, Circular 5/2001 was approved on
the closed system intervention framework progranmrtée prison centres of Catalunya. Its goal is
the introduction of a new work and intervention rbaimed at achieving the following objectives:

To prevent the application of a closed system.

To use the principle of flexibility establishedarticle 100.2 of the Penitentiary Regulation when
classifying the inmates.

To adopt specialised measures within the close@isys
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To adapt the style of life to the different dandevels shown by the inmates of the centre
submitted to a closed system.
To improve the reintegration process of inmatehéoordinary regime.

So, this Circular is applied both in Brians 1 andhe Male Prison Centre of Barcelona.

More concretely, as regards the activities and stppithin the centres mentioned by the CPT in
its report, it is important to emphasise that bgplecial departments have multidisciplinary teams
that lead the treatment programme. Two educatiorkeve, a psychologist, a lawyer criminologist

and a support teacher compose the team. The swoiéer assigned to the inmates meets their
needs according to their evolution during the diosgstem treatment stage.

In accordance with Circular 5/2001, these profes®are responsible for both the individual and
the group assistance to the inmates.

Theindividual assistanceis rather a general one, taking into account thikeling characteristics of
these special departments, as well as the speméalsnof the inmates. The inmates living in these
special departments know well the assistance hofirshe experts assigned to the special
departments, who attend on request of the inmatesf @ther professionals (security officers,
educational team, teachers, medical staff, etc@pa result of the particular needs of the inmates

All the experts of the multidisciplinary team oktlpecial department assist during the first ddys a
new inmate. Thanks to this early assistance, tl@y lwoth plan the intervention and treatment
strategy to be followed during the closed systeagestand assess the actions which can have
positive effects on the cognitive-behavioural depetent of the inmate, through the functional
analysis of the problems which led the inmate &gpecial department.

In addition, this early contact allows the inmateget familiar with the norms, life conditions,
foreseen changes, etc. The later individual asgisteon the contrary, is meant to meet all the sieed
and demands that might appear during the inmagsisleénce time.

Apart from the individual assistance foreseen i@ $ipecial departments of the Brians 1 and La
Modelo prison centres, the reintegration expeds ahrry out a set @roup activities whose aim

is twofold: normalised training and socio-cultugeadtivities. These activities are offered in both

special departments (School, workgroups, games,iggoetc.) not only allow the inmates to

socialise within a group environment, but also shbew they interact with other users

(professionals and inmates).

Likewise, we should take into account the closestesy modalities (articles 93 / 94), and the
assigned stage, whether reviewed or not, of the stavhich the male or female inmate is now (1 /
2). There is an available offer as to group inteoaicspaces, whereby inmates could be able,
without direct supervision by any member of thentegration staff, to perform group interaction.
Such activities (yard, TV, games, etc) allow offigrthe inmates a group socialising space in order
to further an evolution oriented to the integratioto the ordinary system.

Therefore, life modalities as described in arti8i offers, whenever the inmate’s characteristics
allow, two weekly training interventions of one mhoeach (psychologist and/or lawyer
criminologist); and one weekly one hour teachirtgnvention.
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In life modalities described in article 94 (longdashort programme), the intervention will depend
on the inmate’s stage. For stage 1, 4 daily housseatablished, related to common life, shared
between the yard and the day classrooms; moreavgroup activity is offered daily, having a
duration of one hour. In stage 2, four hours atab#ished, shared between the yard and the daily
classrooms, together with up to three hours of gractivity monitored by reintegration
professionals.

Concerning the environment to be developed in thexial departments, it should be mentioned
that, therepositive relationships have to be established beter the staff and the inmatesSuch
positive relationships are generated through varimeans, such as: performing reintegration
activities, the interaction through individual meanvith the staff assisting these special
departments, using especially the formula by wiaigreements are adopted as to life modalities of
inmates residing within the afore mentioned departis. As the CPT already knows, all decision-
making process is made by all the multidisciplinstgff members, with an obvious representation
of the warden’s service.

As regards theecruiting process of the staff lending his assistae at the special departments
professionality criteria must guide the appropribteation of different professionals within the
intervention unit. From this perspective, the regmation professionals are qualified to perform the
tasks that are entrusted them from different aedscation, technical, social, etc.). Likewise, we
should point out, that all the staff who works lne tabove mentioned prisons and most particularly
within their special departments, comply with amyeria that civil service regulation demands as
for the access and carrying out of civil functions.

Lastly, the CPT wishes to be informed of the reastue to which the inmate mentioned in section
95.3 of its report is not allowed to associate wither inmates.

The aforementioned section states that the CPTIgdite found, when visiting the penitentiary
centre Brians 1, an inmate who had been deniegdhsibility to stay with other people all along
nearly seven months, so that his situation wasacharised by the practical lack of real interaction
with the prison staff and the other inmates.

On this point, Spanish authorities firmly deny thdstence of such a case. Depending on the life
régime, inmates within a special department carogiowith more or less large groups. Strict
control is only paid to the fact that inmates hgvamy lack of compatibility (previous fights, well-
grounded suspicion of association in order to cauy any activities contrary to the norm) be
coincident in the same group. However, there isage of any situation as attested by the CPT
report, after consultation was taken with the Bsigorison and the competent authority in
Catalunya, who have informed in the same sensedasated herein.
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Section 97.

The CPT recommends that the prisoners submittedsigecial system be not kept in the same unit
as the ones submitted to isolation sanction aseaiglinary measure

In this respect it is necessary to start with pogmout that the section fourth of Article 254 bkt
Penal Regulation establishes, in accordance wihs#ttions fourth of Articles 42 and 43 of the
General Penal, that the isolation punishment wél derved within the compartment usually
occupied by the inmate, and, in the assumptionithsttares it with others, or owing to his own
safety or the good governance of the establishniieatinmate will be transferred to an individual
one having similar size and conditions.

The practical current situation of the penal ingiitns does not allow, in most cases, for the
sanctions of isolation to be served within the saglkthat the inmate usually occupies. This is,due
first of all, to the difficulty entailed by the fathat all inmates have an individual cell, owinge

high increase undergone by imprisoned populationhfe last few years, and secondly, to the needs
imposed on to attain good governance of the estabknt, which make it reasonable for this kind
of incommunicado situations to be carried out icedl different from the one usually occupied by
the inmate, so as to allow to arrange, for evenyaite, the received provisions and services, such as
yard-strolling, the use of common services, thaipational workshops, study classrooms, etc.

Owing to this reason, serving the disciplinary sartons consisting in isolating the inmate is
carried out in units different from those they usudly live in.

On the other hand, some of the earliest constnugignitentiary centres are not provided with a
specific department to locate the inmates servimgneommunicado sanction. In this case, the
special departments are the places that are madeeinvith legally established features and allow,
at the same time, for applying these inmates threesponding regime without either creating
dysfunctions or alterations in the kind of servipesvided to the remaining residents in the unit.

Thus, in the centres which are not provided wigpacial department to these effects, the inmates
who are serving an in-cell isolation sanction amveu to special departments in which, actually,
some of the cells are occupied by inmates servpegial regimes. However, it is relevant to
emphasise that, even though cohabitation may doetween both types of inmates, there is no
coexistence whatsoever among them, since they @pelortwo collectives apart from ordinary
coexistence, although for different reasons andh different regime features. This enables both
collectives to be treated in an absolutely spesgdliway.

As referred to the specific cases that appeardanaport approved by the CPT, which mentions the
cases of the Penitentiary Centre for male inmat&arcelona and of the Penitentiary Centre Brians
1, it is necessary to proceed to the following arptions:

The Penitentiary Centre for male inmates in Barceloa has not changed its physical location
since inaugurated in 1904. Despite continual effostmaintain its facilities and adapt them to the
needs having appeared due to the development &l p@n over the years, this circumstance
originates, so far, that the lack of specific spaweserving those sanctions consistent in isotatio
may not be solved.
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The aforementioned fact notwithstanding, therevatkin the special department of the centre two
differentiated areas, separated from each othea bipor. The first area is occupied by inmates
serving some isolation sanction and those whopite ©f not being assigned a special regime, are
in situation of provisional isolation. The secondeois occupied by inmates allocated special
regimes. Access to the yard is reserved exclusitelthis kind of inmates, who have no other

access available.

A similar situation is found in thPenitentiary Centre Brians 1 This centre has a special closed-
regime department in which only inmates assigneetiap regimes are located, and a special
department which is located by the inmates assigpettial regimes as well as by those who,
without having been assigned this kind of clasatfan, are serving an isolation sanction or ara in
situation of provisional isolatiorHowever, neither in this case is there any kind ofoexistence
among these different collectives

Even though it is true that the situation in bo#intces would improve, if wider spaces were
available in these establishments, it is assumatthle motivation of the personnel assigned to
the special department of the establishment cannar must not be seen as altered because of
the fact that, within a common unit, inmates havingdifferent classification are found, since it

is fair to require from the staff providing his services in the selfsame unit to recall, in any
case, that the direct addressees of their work ar@ersons, each of them with specific
problems, and therefore treated as such in accordae with their specific needs

Owing precisely to this reason, these needs wootdoa homogeneous, either, should the special
department be only aimed at the collective of ireaaissigned special regimes, since the different
personalities and personal circumstances of eaclthe®finmates require a different type of
assistance, to be provided by the staff in chafgkeir treatment.

It cannot be admitted that the presence of a collége of inmates having been sanctioned or
provisionally isolated should entail less motivatio from the staff entrusted with the
treatment, since the fact of finding himself in one of thestiations should not imply for the
inmate his being deprived of activities having atuaational, cultural, or other type, if these
activities could positively have effect on the ineia rehabilitation. In accordance with what is
established in the instruction 3/1993 of the Dioeate-General of Penal and Rehabilitation
Services, they will undergo a follow-up performedrbhabilitation staff of the centre who, in any
case, have to lead his efforts in order to enase first step in the rehabilitation of the inmabe
inmate’s reintegration into the ordinary regime.

On the other handreating inmates that serve an in-cell isolation saction does not require
training different or higher than that of the staff in charge of the treatment of inmates
assigned special regimesOf course, inmates assigned a special treatnegjiine can also be
sanctioned, in case of highly serious infringemeuith in-cell isolation measure, and the staff in
charge of the module is perfectly enabled to facedituation.

Nevertheless, it has to be pointed out that that Renal Administration in Catalunya is now
undergoing a full update of its facilities, and crating new penitentiary centres Thus, up to
now, the following centres have been designeddditian to the open system facilities:

- Penitentiary Centre for juveniles in Quatre Casnin la Roca del Vallés (Barcelona).
- Penitentiary Centre Lledoners, in Sant JoaVitdtorrada (Barcelona).
- Penitentiary Centre Els Plans, in Tarrega (ldgid
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- Penitentiary Centre Mas d'Enric, in El Catlfdafragona).
- Penitentiary Centre Puig de les Basses in Fegu@gerona).
- Penitentiary Centre for Preventive Prisonerg¢Biana).

All of them, one of which is already being builgue been designed in accordance with the current
needs of penitentiary centres have present, andaleeady provided with amxclusive and
differentiated department for those inmates having to serve an isolatiorctam or who, owing to
whatever reason, must be provisionally set apam fihe rest of the inmate population.

Besides increasing the total amount of penitenfiages in Catalunya, opening these centres must
allow to close establishments which, due to theing very old, have got any kind of architectural
deficiency re current needs, as is the case dPémitentiary Centre for male inmates in Barcelona.

To conclude, and owing to the considerations aforeamtioned, it must be denied that the fact
that inmates assigned special regimes live together a common module with inmates under
sanction of isolation or of provisional isolation #ects in any way the motivation or the

working results of the job performed by the staff, who provides a service in the special
department of these centres.

Nevertheless, and well aware that this situationtwaimproved with the full separation offered as
a proposal in the CPT issued report, several feslare being provided to enable this to be done i
the new penitentiary institutions that are beingthor in design, and which will replace those
having a surface-area deficit to allow for the tmra of a new department with the aim of
accommodating those inmates that would be servirig-aell isolation sanction.

Section 98.

The CPT would appreciate the comments of Spanighosaties on the excessively lengthy
limitations as to phone calls or sending lettershte inmates within special departments, something
that has been reported to the CPT several of thetes.

Re the requested comments, the following explanatioust be given:

Re the communication system of the inmates in spetidepartments, compared with that of

the inmates coexisting under the ordinary systemthe rules currently in force recognise in an
express way the rights of the former. As statedhariicular, in the first section of the Article b1

the Penal General Law, the inmates are allowed amntunicate periodically, in their own
language, with their family, their friends and thecredited representatives of penal cooperation
organisations and establishments, an exception rfadeases of incommunication by judiciary
order.

The fourth paragraph of the same section addsdbsilglity that communications therein described
might be made by phone, in the cases and withubeagtees granted by the Regulation.
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On the other hand, the Penal Regulation, approyedRdyal Decree 190/1996, of 9 February,
develops this regulation and implements a seriggafisions aimed at ensuring that these rights be
enjoyed by the whole imprisoned population, aceaydo the following rules:

- It is guaranteed for the inmate to immediatelprége his family and lawyer of his entry into a
penitentiary centre and of his being transferrednother establishment at the moment he joins it.

- The penitentiary institution staff is under theydof immediately informing the inmate’s family in
case of any serious illness undergone by the Jaitet to allow him to be visited in the infirmary o
the centre, should he not be able to go to théngsrooms.

- The possibility of granting the inmates extraitgiss foreseen as a reward, and also in case of
justified and urgent motives.

The centre has got as an imposition the duty t@misg visits and communication, in order to
satisfy the special needs of foreign inmates.

On the other hand, the Penal Regulation also sdtike amount of communications that the
whole of the inmates are allowed to carry outBy virtue of this, the inmates must be guaranteed
the right to carry out two oral weekly communicasdin a phone booth) of a minimum duration of
twenty minutes, a duration being able to be curedlaip to forty minutes, so as to prevent the
possible difficulties of displacement faced by thsitors. No limitation is set re the amount of
written communications to be maintained. The inmakee also guaranteed to those inmates
deprived of ordinary leave permits a monthly comroation of intimate nature, with a one- to
three-hour duration, and another communication Wstrelatives, having the same duration.

The inmates have also the right to be granted stenge visits with their spouse, or with any other
person with whom a similar affective relationshspmaintained, and also with his children of less
than ten years of age. These visits will have aimam duration of six hours.

Finally, the Article 47 of the Penal Regulation tlest the matter of phone communications:

according to them, the inmate will be able thusdammunicate only when his relatives are live in

far-away places and their displacement to visit itireate is hindered, or when the latter must
apprise of any relevant matter to his counsellierdefence or to other people. The director of the
centre can allow to the inmate’s carrying out offfesne communications, on the latter’s previous
request. In any case, these communications mustavet a duration higher than 5 minutes.

In practice, the penitentiary institutions implerhre above provisions with the maximum possible
flexibility, within the range allowed by the dutp guarantee safety and good policy within the
establishments.

Re another order of matters, according with whatased in the section 1, a) of the Article 29hsf t
Regulation relating to the Organisation and Fumitig of Penal Implementation Services in
Catalunya, approved by the Decree 329/2006, offieB®ber, it behoves the Board of Directors of
the penitentiary centre to determine the days wittich the inmates may communicate, and the
timetables of the aforementioned communicationsisTleach of the establishments takes care that
every inmate within the centre be able to carryatueast those communications allowed him by
law.
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Re the inmates under ordinary systén@ number of phone calls that they are allowed toarry

out has been increased in all centresto five a week. Furthermore, the director of the
establishment authorises the inmates to carry dditianal calls when the latter must tell any
relevant matter to their counsel of the defenceo ather people.

The maximum call time has also been increased to up ® minutes This increase, more than a
fifty percent as to the duration foreseen with eg$f what the Regulation stipulates, has been
deemed necessary in order to allow for an easiemumication between the inmates and their
families, since it allows a fuller conversationb® kept between two calls.

As for those classified as inmates under closetksysthey are allowed to maintain an amount
of oral, familiar and intimate communications equalto that of the inmates classified as being
under ordinary system There is only a minor difference in some penadtifations, re
communication duration, always with full respectiod legally established minimum duration, and
the difference being determined for organizatiorakons.

Re the phone communications that this group isnatbto carrying out, in accordance with the
requirements made compulsory by the good governahttee penitentiary institutions, the amount
of weekly phone communications ordinarily authattis® decreased. Even so, in any case, at last, a
weekly call may be ordinarily carried out; and apjrens to inmates under ordinary system, the call
will have a maximum duration of eight minutes, with necessary prior request from the director of
the establishment. On the other hand, the direaftdhe establishment will authorise additional
phone calls, provided that the requirements thes=thblished in the Article 47 of the Penal
Regulation, as referred before, are complied by.

Finally, reference must be made to the situatiomofates serving in-cell isolation sanctions and
that, owing to the very nature of the sanction| mat hold any communication while the sanction is
served. It must, however, be taken into accourittttemaximum duration of this kind of sanction
is fourteen days. In case that different sanctadrikis kind be cumulated, owing to any motive, and
that the inmate should be kept fourteen days oernader isolation system, the measure will have
to be approved by the judge responsible for thewien of sentences, in accordance with what is
established in section 1 of the Article 253 of Benal Regulation. The inmates under this situation
are thus allowed to carry out the calls necessanyrder to postpone the oral, familiar or intimate
communications previously agreed, and are of coalise/ed to communicate with their counsel or
other professionals.

Re the administrative and legal control of the facthat each establishment should respect the
right to communicate granted to the inmatesit is necessary to emphasise that the contrathier
establishments to comply is carried out, in anidhistage, by the Secretariat of Penal Services,
Rehabilitation and Youth Justice, which checks Wwletaccessing to the inmates under such
situation be not unduly restricted.

On the other hand, the Court responsible for tlee@tton of sentences is competent upon deciding
about the complaints and appeals issued by innthééconsider that any of their rights is being
harmed, something that, in this case, would refghé right to communicate with his relatives and
with other people. It must be added, furthermdrat tn accordance with what is established in the
Article 50 of the General Penal Law and the Artis& of the Penal Regulation, the inmates have
the right to issue the complaints considered meltere any action brought before the
aforementioned administrative bodies, or before Reaal Court penal court responsible for the
execution of sentences. These complaints can ke steyuld they wish so, in a closed envelope
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which will not be opened until arrived to its adskee, in order that, further on, the control otfz!
activities considered as not adjusted to right majko be carried out, thus enabling to check and
investigate whether there has been any kind ofcbréa established rules so that, should this
assumption be positive, the necessary measuresoipéeal.

Finally, these same rules allow any imprisoned gret® issue his complaints, against any action
carried out by the penal institution, if it is desginsuitable, to the Sindic of Greuges, a body which
in accordance with what established Status of Aautonof Catalunya and the Law 14/1984, of 20
March, of the Sindic of Greuges, is aimed at ddfemthe citizens” fundamental rights and public
freedoms.

As relates, finally, to the treatment of caseshefinmates” want of economic resources to face the
expenditure in phone calls and postal servicds, iecessary to emphasise that, as to this date, al
the penitentiary institutions of Catalunya supplpaverty subsidy to all the inmates that do not
receive an income in their pecuniary account ha@ngonthly average amount of 23 Euros; the
destitute inmate is granted this amount, with whiehcan make phone calls and send letters, and is
given a true and effective opportunity not to b& Isolated by lack of the minimal economic
resources. This subsidy has been established @hketisorder to allow all the inmates to afford the
expenditure entailed by phone and postal commuaitat

As a conclusion, from all that has been previouslgtated it may be implied that the inmates in
special departments of any penitentiary institution are granted the right to keep
communications with their relatives and friends, in accordance with what is legally
established, in a way as complete as possible, tagiinto account the limitations set owing to

the safety reasons, the interest of the treatmenid the good governance of the establishment
These communications are not hindered for the ieshawant of economic resources, since those
under economic uncertainty are granted a subsidydar for them to have the resources necessary
to afford the expenditure that communication mighiail.

Section 99.

Throughout the quarterly revision procedure, thenaies under special system must be consulted in
a more active way, and, should it be deemed apatsrthey must be provided with greater
assistance, in order to help get prepared to retiorthe ordinary system.

The CPT report collects in a correct way what asedonditions to apply the closed system of life
established by the Organic Law of Penal Systemthadregulation developing it, as well as the
formula according to which the Treatment Board lé tPenitentiary Centre decides upon the
proposal to apply the closed system.

The resolutions to apply this special system estabihe application of the kind of life, in
accordance with the current rules, together withgloceedings appearing on the Circular 5/2001
(which approves the intervention framework programmthe closed system units and departments
of the Penal centres of Catalunya).
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The application of the different methods of lifestentailed a perspective review, in function of the
life modality assigned since the moment of the lcggm:

- As applies to the Art. 93 of the Penal Regulat{dangerous individuals), every time this
allocation of the special life system is reviewas well as later on, reviews are hold once every si
months (at most), if the applied modality has neerb redrawn, owing to the concurrence of
averaged factors as to positive development, sschrainterest in taking part and collaborating in
programmed activities, sanctions cancellatioraok lof sanctions during a prolonged time interval,
together with a suitable relationship with othees (established by the Art. 92 of the Penal
Regulation currently in force).

- As applies to the Art. 94 of the Penal Regulatioon-adapted individuals), without exclusion of
the life modality (long or short programme), thagmective revision will be always made after
three months. In the case of inmates to whom A¥t(short programme) is applied, the review of
their modality of life and the compulsory reconsaten of their prison degree will be always made
after three months (at the utmost). In the casmmfates to whom Art. 94 (long programme) is
applied, the review of their modality of life wibbe proceeded to after three months, and the
reconsideration of applying the closed regime Wl made after 6 months at the utmost, without
prejudice that the inmate’s evolution along thgestlaprogramme follow-up might allow to effect a
favourable change, as to the reasons leading tappkcation of this special life system.

The aforementioned reviewing procedure of the mtdaf closed system life is now applied in all
the penitentiary centres in Catalunya, including,course the DE (Departamentos Especiales,
Special Departments) of the Penitentiary CentreBoédns 1 and of the Centre "La Modelo".
Furthermore, we may add, as to this, that the Blire Centre ensures the application resolutions
of the regimes, as stipulated in Articles 93 andt®4equest the revisions of those regimes, uguall
after a period of three months, whether in Art.(8&8ngerous individuals), or in Art. 94 (short and
long programme) resolutions.

The Special Departments of the Penal Centres ainBri and La Modelo make use of a procedure,
to assist the prisoners located within the DE, Isimo those employed in the Penitentiary Centre of
Quatre Camins. In all of them there are treatmeaofegsionals assigned to individual and group
intervention assistance to the inmates of the Ot dforementioned professionals are constituted
as a multidisciplinary team of educators, psychigksgjurists and criminologists. All of them are i
charge of reporting, when the inmate enters theBdEduring his further stay, about the reasons for
the application of the special life regime, of dimlution along the established stage programme, of
the reassignment to a closed regime of life ohefdnding of the closed regime, and/or the return t
the ordinary regime. They are also in charge ofdbeision-making processes (Treatment Board),
occasionally through proposals to the Directive t@er(re the change of the life or regime
modality), and, occasionally, making referenceateal to the development of the stage programme
(binding decisions).

All the agreements made by the Multidisciplinaryaireand the Treatment Board which result in
changing (or not changing) life modality, in chargy{or not changing) life regime, as well as in the
moves along the stage programme are officiallyfieoki in written, to the inmate, as well as
verbally notified him at the time of the professaabmtervention. All of them may be appealed and
subject to the allegations stipulated by the rulepre the Directive Centre as before the Judge
responsible for executing the sentences.
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11.4.2 IV Female Inmates
Section 100.

The CPT recommends that the authorities shouldysthd possibility of providing the female
inmates with differentiated conditions.

In the last few years, many projects and interegnproposals have been put forward, re working
with imprisoned women, both as current and as forimeates. This furthering has been wished to
be offered from prospect both participative anddtmive to the civil society; different activities
and working meetings have been established wittpéral staff, and commission meetings have
been established with organisations and civil ingtins involved in assistance to women. It must
thus be emphasised the work furthered together thghlCD (Institut Catala de la Dona) through
the V and VI Plan de Politicas de Dones del Gowkrria Generalitat de Catalunya (years 2005-
2011). Different activities have also been setuflothe CIRSO (Comisién Interdepartamental de
Reinsercion Social, Interdepartmental CommissionSo€ial Re-integration) in which different
departments of La Generalitat, the Autonomous @atg&overnment, organisations and NGOs
involved in assisting women plan the policies amelihterventions relating to working with female
inmates.

In short, and in the line of the furtherance thaha intervention policies related to women is
receiving,the project of the new penitentiary facility, due to be inaugurated in 2011, located in
Sant Lloreng d'Hortons (Barcelona), must be emgkdsas being designed as a new and innovative
penitentiary centre aimed at the female inmate fadiom of Catalunya, and assumed to replace the
current Women Penitentiary Centre in Barcelona. [8Vhiaiting for this reality, regarding new
penal equipment, to materialise, a remarkable effias also been made im-organizing the
assistance given to women within the Penitentiary €htre Brians 1

Thus, at the moment that the CPT paid its visiBtmns 1 Women Department, the enlargement
and reorganisation of the assistance to female tesna this penitentiary centre was already
foreseen. Indeedjnce the beginning of February a new life unit namd DONES Il is available
aimed at enlarging the residential supply of tl@atoe which is, therefore, currently provided with
two units, DONES-I and DONES-II, with an appropeiatapacity of 316 places. Since Jurie 1
2008, the inmates distribution in the Centre Briaremounted to 279 (193 in the Unit DONES-I
and 86 in the Unit DONES-II). This enlargement aadrganisation of the life units in Brians 1
have allowed a very great improvement of the irgation developed upon the inmates within this
penitentiary centre, allowing for the possibility provide the inmates residing this centre with
differentiated conditions.

The current distribution of inmates in the two ldaits aimed at Brians 1 inmates is as follows:

- Women Unit I, with the following Departments: G&d regime, infirmary, entry ward and
department, or unit, "U".

- Women Unit Il, which has available the Departm&®aAE (assistance specializing in drug-
dependencies), Unit "A" (2 storeys), Unit "B" (bity) and Unit "C" (1 storey).
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This new distribution has allowed to improve thelgy of life of the inmates previously living in
the Women Department, optimising internal clasatfan in function of the evolution periods and
of the treatment of the population under custody.aAresult of this change, we have currently, in
DONES-I, an entry ward or department that fac#itabetter intervention upon the residents,
optimising the inmates acceptance in order to gdietier classification in the unit or the
department most suited to their needs. The opeainDONES-II has also generated a greater
permeability re the classification of the inmatestering their location to be best differentiated
function of their behavioural development and @ theatment proposals aimed at specific targets
(tackling drug-dependencies, long sentences, pgohieave, etc.).

With the opening of the DONES-II unit, it has besmabled a system of internal classification,

based on the specificity of intervention, as welirmthe inmates” needs and problems. Meanwhile,
the professional staff that assists the inmates wwemage with greater effectiveness their

requirements of assistance and intervention.

Section 101.

The CPT encourages the authorities to continue Idpirey the useful activity range available for
the inmates in the prison Brians 1.

Re this section, we point out that the programnemipational training activities improvements are
closely related to the demands in the labour markethese activities both female and male
inmates are involved, whether the training be gmwthin the penal centre (in this case, in separate
classrooms) or outside the centre, where co-edsesuare given. The range of occupational
training, of productive or ludic activities, and specific treatments is shared and organized
according to the same criteria, needs and avatiabil means.

There is no gender-based differentiated supplyctviéies; it is, instead, owed to the needs isguin
from the specialised practice involved in penahtimeent. Of late, it has been opened a outside the
prison a workshop which produces electronic compt®e20 inmates go daily there, under the
same conditions as the inmates from other penagntientres.

Section 102.

The CPT requests information on the opinions ofahhorities regarding the effectiveness of the
programme for women carried out by the unit agaidsig-dependencies (DAE) of the prison
Brians 1, and about whether it would be possiblutther such approach to other prisons.

Re this section, in which the CPT requests infoiomaton the effectiveness of the drug

therapeutical deprivation programme started upriari® 1 prison, it must be pointed out that this
Intra-penitentiary Therapeutical Community, namedEDBrians-1 (Departamento de Atencién

Especializada, Specalised Attention Departmentni@aged its physical location in order to provide

higher background quality to the women residinghis Department and to bring about, in the best
possible way, a final positive result to their treant. The new DAE location is the new Unit for

female inmates in Brians 1 prison, the so-calledNES-II.

The general goal and philosophy underlying the DdylBamics are twofold: on the one hand,
succeeding in that the user keep abstinent frorswoing addiction-generating substances; on the
other hand, providing the users with due instrusemd strategies, in order to allow them to carry
out a healthier lifestyle, thanks to which the afoentioned abstinence could be consolidated.
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Respecting th®AE program efficiency, it could be assessed through diverse paramédeses.of
them is the fact that the average yearly amounisefs of such mearfprovided with 24 places) is
42, and the fact that there is a relevant entetfgy department is the object of a very relevant
demand, from the inmates afflicted by the aforemoaet problem.

We should add to this result the gualitative assesscarried out with the users, taking into

account their satisfaction level due to their regjdand being assisted within this therapeutical
facility. All of them are aware that the fact ofihg able to be provided treatment in a ward of such
characteristics is as “a price”, a benefit havinfuence upon their life- and sentence-serving
quality.

Moreover, at the present time no one doubts treatmegrams within a therapeutical community
regime to result in favourable outcomeesto promoting and maintaining drug-abstinennod,ia an
especial way upon the life quality improvementhe tisers residing in that kind of communities.
National and international meta-analysis studiemarty show that, under appropriate application
conditions, therapeutical community treatments seadcin favouring longer post-treatment time
periods, as regards substance-consuming abstinence.

Therefore, not depending on the quantitative dat@ih statedqualitative assessment re user-
satisfaction and related to the scientific evidencehat intervention within therapeutical
communities further abstinence lengthening, the eitacy of the Program DAE Brians 1 as a
parameter aimed at decreasing criminal recidivisms proved

In order to verify and assess such a fact, usebsamade of the two studies, published by
Catalunya’s Center for Juridical Studies and Stieet Training, which corroborate the
aforementioned thesis. Those studies provided sesament upon male and female inmates having
received treatment in the DAEs in Quatre Caminslgnranates) and Brians 1 (female inmates),
and measured recidivism ratios at different timernvals. The results were highly conclusive, and
showed the therapeutical community treatment iresad drug-dependencies to decrease crime-
recidivism from male or female inmates, such beisgecially the case if the program concludes
with a positive evolution. The aforementioned reggin ratio is assessed as being much lower if
the intervention has been performed with female aite®m (21,8%), as compared with 43,5%
corresponding to male inmates. These studies allswthus, to establish the efficiency of the
aforementioned intensive and integrated progranfsEd), as relates recidivism lowering, at some
31 percent points, at least, when compared to thke mnd female inmates not undergoing any
programs (an amount estimated as 73% of the cases).

Thus, when facing this prospect, the empiricalifigsttion as to the existence of DAEs for inmate
population is an undeniable fact, if we wish to apef the efficiency of an intervention both
specialised and aimed at the rehabilitation andegration project with which we are entrusted.

To conclude the efficiency of this kind of therapeal communities is fully asserted and isits
course of spreading to other penitentiary centresThus, in February of 2008, another DAE has
been opened in the new Penitentiary Centre Brigffigranale inmates), with a total capacity of 54
places, and the new Juvenile Penitentiary CentBarcelona, the inauguration of which is deemed
to be performed in October of 2008, which has a DAf designed to hold 15 juvenile inmates.
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Section 103

The CPT points out that the authorities must ensarehe women kept as inmates in the Girona
Prison to be offered appropriate material resourcasd to be accorded the ability to participate in
beneficial activities.

Re this section, wherein the CPT points out for @ena Prison the need to be availed material
resources so that that the inmates be allowedrtipate in useful activities, the Administratic
well aware of the space location of Girona peniéeptCentre (even if it should be remarked that
there are 4 cells, instead of 3, one of which bejage wide), so that, in order to fulfil that ai,
new Centre has been planned, able to hold 750 male and feimalgtes, to be located in the town
of Figueres, 35 kilometres away from the curreigqr, the actual building of which will be soon
started.

In the awaiting of this change to occur, work is pnogress to lessen the current centre
overcrowding, and in order to achieve it the inaatjon of the new 2 Penitentiary Centres (more
than 1000 places) during the last quarter of 20ill&oe of great help.

Nevertheless, the activities are now conditionedth®y scarce time spent by the female inmates
within this Centre, a time lowered to that neededider to proceed to the different judiciary
formalities, after which they are quickly transésrinto other centres. Therefore, taking that facto
into account, several useful activities are allovibdm, together with the assistance and the
information taken in charge by the professiondf sta son as they join the centre. To sum them up,
these activities are as follows:

Information on entrance: Mondays, Wednesdays a3, 10 to 11:30 h.
Law assistance information: Thursdays, 10 to 11:30h

Tutorship female inmates:  Thursdays, 11:30 to 12h.

Production workshops: daily, 9 to 13h

Health education: Wednesdays, 18 to 19h.

Arts and Painting: Tuesdays and Thursdays, 17 o 19

Dress-making: Mondays, 16 to 18h.

English: Mondays and Wednesdays, 16 to 18h.

Attendance to Christian Services: Tuesdays, 1@ko 1

Attendance to Muslim Services: Wednesdays, 15:3t 16 h.

Attendance to Christian Orthodox Services: Friddgs30 to 19h.

Courses in office computer software: Fridays, 168b

Juridical assistance: Tuesdays, 16 to 18:30h.

Psychological assistance to inmates suffering #B0BS: Tuesdays, 16 to 19h.
Sports: Tuesdays and Fridays, from 12 to 13h (sparéch).

Sports: Saturdays and Sundays, 12 to 13h, and 18ht¢voluntary sports pros).
High School studies I: daily, 9 to 10:30h.

Castilian Spanish as a Foreign Language: dailyp I3h.

Catalan as a Foreign Language: daily, 16 to 17h.

Unitary schooling at all levels: daily, 10 to 1130

Psychological assistance: Wednesdays, 10 to 11:30h.

Toxic addiction in the case of female inmates: Edays, 17 to 19h.
Inter-cultural mediation: Mondays, Wednesdays ahdr3days, 9 to 11h.
French: Tuesdays, 11 to 13h and Fridays, 9 to 11 h.
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11.4.2 Health Assistance Services.
Section 105

The CPT recommends the Health Assistance Servicié® g@enitentiary centres to carry out an
active role re health promoting activities, actirag the same time than the corresponding
authorities, should the need arise.

Regarding the active role that the CPT requireissineport re penal Health Assistance Services, it
is true that the primary attention staff workingte penitentiary centres perform basically sesvice
related to social welfare, and services of healvgntion and promotion, with no exclusive
intervention in the fields of their due competengais is due to the fact that the penitentiary
institutions have moved from a stage in which thenaged the supplies they needed, to a second
stage, due to be developed in ten years, in wihiemtanagement are transferred to the companies
with which the penitentiary administration has sidra contract.

As a consequence, penitentiary health servicey oair being obliged by the General Penitentiary
Law and its development Regulation, the follow-upatimentary and environmental hygiene
programmes of the meal-providing facilities of tentre, but always as an addition to the activities
carried out by these companies, which are requitredyet the legally established sanitary
supervision and control protocols. As an examjles io be pointed out that companies providing
the prisons food catering services have their opetiglists in dietetics and nutrition, entrustee th
elaboration of menus in certain amounts and quaditgording to the type of population to which
they are purported. Thuthe active implication of penitentiary medical serices is related to the
co-ordination with these dietists, especially in th infirmary diets prescribed in the centre,
kitchen and canteen supervision, together with thepot control of food manipulators, when
preparing and distributing food products.

The totally active implication of penitentiary hemalservices takes place when countering the
possible appearance of toxic food infections, incithey are the ones who manage all operations
in view of assisting those affected, and carryiogtbe epidemiological studies intended to research
the product bringing out the health problem. Irs $ense, they supervise that in every meal samples
of each dish served in the centres are duly kept.

Finally, we must not forget that the supplies, adlvas other environmental hygienic factors
appertaining to the centre, are determined by dtmtors having to do with the economic, labour,
social, cultural and environmental context, and alsth structural factors, such are habits and
behaviour, and behavioural factors. Therefore gilinas to be a responsibility in order that, from al
areas, health determiners are worked upon. Asdsdhem part must be taken, first of all and in an
especially active way, by the assigned communityicivin our environment has not always got,
unfortunately, the due care in preserving and raaiirtg these health affecting factors.
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Section 106.

The CPT establishes that measures must be adoptediéer to ensure that any sign of violence
observed when a prisoner is subject to medical @éaton at the time of his entrance to the
penitentiary centre is fully registered, this agpb as well to any pertinent statement madehby t
inmate, together with the doctor’s conclusiongl(iding the degree of coherence between the
allegations made and the injuries observed); thimrimation should be put at the disposal of the
prisoner and its lawyer. Furthermore, the inforneatishould be brought before the competent legal
regulatory body. The same approach should be fatbevery time an inmate is subject to medical
examination, after an episode of violence occurgrison.

Re this point, we refer to what has already beatedtin the answer to section 84 of the CPT report.
Section 107

The CPT recommends that measures be adopted im twdeemedy the loopholes of the data
integrated into the computer-held medical files.

Re this point, within which the CPT issues the rmeowndation that the computer held medical
records of the inmates should pick every medictViag in the assumptions of immobilisation or
injuries, as during the CPT’s visit the absenceesfain basic data were detected, as, where were
carried out the examinations, which professionad te one involved, and the lack of statistics on
pathologies or injuries in prison.

The visit granted to injured inmates is carried wuthe medical doctor's office or in the centre
urgency ward, and the doctor assisting the injpedon, if there is no computer error at the tifhe o
the medical examination, records the whole inforamain the forms of the follow-up of computer
filed clinical history, a system identifying withade-number what professional lent the inmate his
assistance. The information relating to the inm&i@gng undergone immobilization follows the
same system. In fact, a copy of this report is systematically sent to the inmate’s lawyer; but
whenever the assisted person requests it, a capgued to him, so that it might use it in whatever
ways he deems suitable, annexing it to a documddteased to the court, or supplying the
information therein to his family or his legal repentative.

Re the fact that there is no available statistitgpathologies or injuries, we wish to give the CPT

evidence as to the existence thereof, such a doduma&ing been recently improved by means of

computer resources. In this sense, and, durindagteyears, computerised clinical files have got

specific sections to record recent and cumulateagribses, together with the assistance or the
medical examinations in case of injuries.
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[1.4.2. VI Other matters
Discipline
Section 110.

The CPT urges every disciplinary sanction to beegoed in accordance with the proportionality
principle, and to be imposed with a total fulfilmef the due formal procedures. Furthermore, the
prisoners never should be punished for having dsueomplaint.

Re the recommendation issued by the CPT to thé sfrivants of Quatre Camins and Brians 1
prisons, which consists in the fact that disciplin@anctions be imposed according to the
proportionality principle and respecting all forngalarantees, without being meted out owing to the
mere formulation of complaints, it is necessaristue the following considerations:

1 — Re theéPenitentiary Centre of Quatre Camins

The CPT report indicates that some inmates stated they could not meet the magistrate

investigating their disciplinary dossiers, to issheir own opinion before the meeting of the Board

It states, likewise, that there were inmates thed been sanctioned with more than 12 days
punishments, owing to their having insulted somthefprison staff members.

It is necessary to report that the procedure otiplisary dossiers is regulated by what is
established in the ¥0Title of the Penal Regulations, which establistmas it isinexcusablefor the
instructing magistrate to meet the inmate and gdtiseallegations in a minute to be annexed to the
dossier, with signature of the inmate besides dhdhe investigating magistrate. Should it not be
done so, the dossier is considered having nulleyadnd the Court of Penal Control would cancel
all penalty sanctions having this clear defectasfrf. Such a case has never occurred within this
centre, and all sanctioned inmates have undergonehd regulatory procedure of the
sanctioning procedure, enjoying every guarantee gtulated in the rules and the consequent
monitoring of the Judge responsible for the executin of sentences

Re the assessment of the sanctions imposed to maaténfor behaviour requiring disciplinary
sanction it is necessary to indicate that this assessnenperformed by the Disciplinary
Commission, and not by the Treatment Board asdstatehe CPT in its report, in section 109. It is
likewise necessary to specify that, when sanctmnine Penal Regulation sets proportionality and
limitation criteria in the types of sanctions, icating to what type of misbehaviour each type of
sanction corresponds and, besides this, the Disaigl Commission of this centre has adable of
proportionality criteria to impose sanctions wherein it can be shown that for insulting thaffst
members the sanction to apply, should there besagiyeness, is a maximum of 3 days in isolation,
and, should there not be aggressiveness, of a maxiof 10 days of deprivation of walking
exercise and of recreational acts. To enable tleekthg of these effects, a copy of that table is
enclosed in the Annex 25.
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2 — Re thepenitentiary centre of Brians 1.

There is no difference with what is aforementioirethe case of the centre of Quatre Camins, that
is to say,the inmates are in no case sanctioned for issuingr dodging complaints. The
investigating magistrate is in charge of notifyitigg precautionary measure agreement in all the
cases, and the procedure is recorded in the ppéserdocument, as well as the allegations made
by the inmate, or his wish not to allege, this doeunt being signed by the selfsame person
involved.

Re the sanctioning action, it is scrupulously sgaplas established by the regulatory framework
provided by the Spanish Constitution (section 2Asficle 25) and the whole of applicable
legislative measures. Therefore, no element optbeess is countered in any case, in order not to
limit any of the rights of the inmates that are empbing sanctioning procedures (from the
beginning, the investigation, (charge and dischdaens), hearing, resolution proposal, final
resolution and notification, as well as the righfite an appeal before the Judge responsiblehfor t
execution of sentences.

Section 111.

The CPT requires the measures necessary to imghevenaterial conditions of the isolation cells
in the prison of Quatre Camins to be adopted.

Re this point, the department n° 5 of the centrepsrted to have two storeys of cells, separayed b
a grate provided with a door. On the lower storelyscintended to implement isolation sanctions
are found. The first storey is dedicated to lodde inmates wishing to receive the protection
system established by the Article 75 of the PemgURation. In theory, these cells were foreseen for
individual use, but owing to inmate relocation ngethe cells in the first storey have become
occupied by two inmates.

In order to improve the situation of these cellsp@ntenance and flaw-reparation system has been
implemented, and activities have been proceedad te whole department as regards cleaning,
painting and reparation of the possible flaws thaght have been locateds of current date, the
department is in fully correct conditions as regard habitability.

With respect to the separation between the lavandythe remaining of the cell, in all the cells of
the first storey, that is to say, those occupiedvay inmates, it has been proceeded to settle @aqu
separation curtains, guaranteeing that each inmatg go to the cell lavatory, without being in
view of the other inmate.

Inmates imprisoned under protection regime
Section 113.
The CPT recommends the authorities to adopt th@gseecy measures in order to improve the

imprisonment conditions and the system, as wellhastreatment, offered to the inmates under
protection regime in the prison of Quatre Camins.
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The report of the CPT shows that it considers aerdgl for prisoners under custody to be availed
appropriate conditions of treatment, and to be tgdhraccess to activities, training courses and
sports. It states, likewise, that there was an tanwth suicidal tendencies living together with
another, elder, inmate, who did not want to invohimself with the prison system. Those two
inmates were in charge of one another, and the @#iBiders this fact to be an abdication of
responsibility from the authorities of the prisevith respect to the welfare of these inmates under
custody.

Re this consideration, it is needed to report thatinmates being under application of the Article
75, are so, in their immense majority, by their orequest, because of their having problems of
conflict with other inmates, due mainly to debtsiag from drug purchase or to conflicts external
to prison conditions. These inmates have very ssrigroblems to be able to coexist, as much
among themselves as among the other centre inmatdsgarrying out any activities in common

proves therefore to be highly difficult. In factamy of them avoid being related even to other
inmates sharing their same situation.

In this module n°® 5 where the inmates submitteth&Article 75 are located, the doctor makes
daily visits and, in case of detecting an inmatfesing from problems that he deems of psychiatric
origin, passes the information to the psychiatabtthe centre, who visits the inmate and, if
necessary, has the inmate sent to the psychiatriceeLikewise, the treatment team, made up of a
psychologist and a jurist, perform a specialisedysbf each inmate, usually on the latter’s request
or after the assessment of the professionals ahtidule, who notify unusual behaviours.

Re the availability of sport and training activities, the module is provided with three yards,
where these inmates can play paddle or footbath thie clear agreement that, in order to preserve
their own safety, their getting out to the yardpesformed in small groups.

They can also study in their cells, and have abkalghe books that they are sent from the central
library. However, in order again to preserve trefety, they are not allowed to go out of the
department, to have access to common activitiésioning courses.

Finally, regarding the fact of inmate coexisting ina cell and taking care of each otherwe do

not share the views of the Committee, who consitleais fact as an abdication of responsibility
incurred by the penal centre. On the contraryntieelical service or the treatment staff who, as we
insist, carry out a specialised and ongoing follgevef the inmates, may consider inappropriate for
an inmate to live alone, since he may suffer frame kind of health or depression problem, or
from any other type of problem that is not serimmough as to enforce direct action upon the
inmate. The problem could show that it is suitdbtehim to live with another inmate, allowing him
to feel better; these are the cases where coegestisnlooked for, with another inmate sharing a
close relationship with himyithout no implication that these inmates would atany moment
cease being under follow-up by the treatment or medal staff who evaluate the measureso
that, should any problem be detected, they wouldipon the inmate in the area necessary to him,
and have him enter the psychiatric service or ugulére appropriate treatment.

Problems of staff
Section 115.
The CPT recommends the authorities to ensure kigawvhole prison staff, the one just recruited as

well as the one with experience of service, beigealby the training and the knowledge necessary
to carry out their tasks with professional compegen
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Training constitutes in all fields, and in that Bfisons in a clearer way, owing to the special
characteristics of the matter, the need to havermmgnent and specialised relationship with the
inmate, attending to his needs, watching his headihdition, his personal development, the
activities performed... Therefore, the Training Plagnis a strategic tool acting as a utility for

value transferring, and to pass through the prlasi@nd the aim of the organisation in order to
secure its entrusted mission, to update professior@etices and to align them with every best
practice within the social environment, to offerfeefive access to new forms of effective

intervention based on research and on nationairdechational knowledge, and to provide the staff
with tools aimed at personal and professional gnowt

In the training field currently applied in the Cexdt to which the report in this section refers, the
difference could be made between:

1 Initial Training.

This training is aimed at the Body of Specialistciigicians and at the Body of Technical
Assistants, in their pools affected by internalmpotion as well as in their general job pool. All
along 2007 a total of 25 activities and a total of 4.346 tsof selective initial training were
performed, after which 604 pupils were accepted. 2008 a total of 25 activities have been
programmed, with 2.275 hours and 345 offered pussti

2 Ongoing training.

In 2007 the Centre for Legal Studies and for Speciali$eaining of Catalunya developed 82
ongoing training courses aimed at the staff hayiagsed the Social and Criminological Training
programme, with a total of 1.400 positions. In 20@8d within the Social and Criminological
Training Programme, 95 courses with a total of 2.@8sitions have been programmed.

This training includes activities related to theyoimg staff training, training related to improveme
projects, delinquency analysis, rehabilitation pamgmes, strategies aimed at improving safety,
tools for improving management, and alternative sness to imprisonment. Formative activities,
both with required personal presence or “on-lirm® also included.

So, in 2007 a total of 2.004 training places hagerboffered, and, in 2008 2.578 places have been
offered.

Together with the aforementioned Centre of Studizgalunya provides another training aimed at
the staff of the areas of administrative assistamacéraining performed by the School of Civil
Servants of Catalunya, which also gives cours@sanagement training and assistance.

Reports and penitentiary surveillance

Section 116.

The CPT recommends the authorities to ensure tiafptisoners receive an acknowledgment of
receipt in writing of each report that they wouksue, either addressed to the director of the

establishment or to the judge responsible for tkecation of sentences, as well as that they receive
an answer, whether positive or negative.
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As already displayed elsewhere in this report,Spanish penal legislation establishes that all the
inmates have the right to submit, either verbatlynonriting, their requests, complaints and appeal
before the penal Administration or before the Auities, Organisations and Institutions with
competence to investigate and resolve upon them.ifthates should be able to issue them, if the
person involves prefers to do so, in a closed e@pel which will be delivered with due
acknowledgment of receipt.

The requests and complaints formulated by the iesaill be entered in their personal files, and
the resolutions that are issued regarding thembeilhotified in writing to those persons involved,

with an explanation of the appropriate appealsetéodged, the deadlines before which lodging the
appeals and the bodies to which the appeals sheuldged.

The inmates can, likewise, send their requests @mdplaints to the Ombudsman or to his
counterpart in Catalunya, the Sindic of Greugegsélrequests and complaints may not be subject
to any censorship whatsoever.

Regardless of what has been earlier stated, theté@smcan also formulate their requests or
complaints in a direct way, or lodge their appdmfore the judge responsible for the execution of
sentences in the assumptions referred to in theldi6 of the Penal General Law.

In practice, when the written document of complaintthe appeal is brought to any of the

Registrar’s offices of the Penal Administratione inmate or his representative is delivered a
simple copy, dated and stamped. Moreover, the dentins sent without undue delay, and in any
case within a maximum period of 3 days, to theesponding Judge responsible for the execution
of sentences.

Section 117.

The CPT recommends the authorities to review thitopeance of the current system of reports
and inspections proceeded to by the Judges redgernsir the execution of sentences, to ensure
that it guarantees effectively the rights of theates.

Likewise, it urges the authorities to introduce esthindependent supervisory mechanisms,
authorized to carry out regular visits to the pmsoin order to gather the inmates’complaints and,
should the need arise — take due measures.

Foreign citizens

Section 118.

The CPT recommends the authorities that they attepnecessary measures in order to provide
help to the foreigners that enter in the Catalangdesystem.

Being aware of the increasingly multinational rgathat is a character of the penal population, we
are carrying out a set of activities aimed at tgkoare of the needs of the foreign population,
specifically the linguistic needs.
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On the one hand, to take care of the immediateuigtig difficulties of the inmates, several
initiatives have been organised, sucldakvering informative materials regarding the working
regulations of the penal centres, translated into ifferent languages, the assistance of
translation facilities in interviews among professionals and inmates, should it beinedj(in all
the centres, by the mediatorahd a service of specialised translation within th®enal Centre of
Figueres

Likewise, in order to provide a medium-term resm@ote linguistic needs, there adastilian and
Catalan language coursesrganised in the penal centres of Catalunya, wivete attended during
the last month of May by a total amount of 670 itesa(Castilian language) and 453 inmates
(Catalan language).

On the other hand, to promote the integration efitimates of foreign origin into socio-educational
activities and to try that the language be notrapediment, the centres have several resources,
among which are founishtercultural mediators, through whom participation in socio-educational
activities is promoted and facilitated; entry orleeene programmes have been also started up, in
order to give due orientation and stimulation te garticipation of inmates in the programmes of
their treatment area; cultural diversity programmesmote the relationship among people issuing
from different cultures, and provide computer sgfiin order to writing in Arabic.

Likewise, and strictly according to the inmates'shés, the relationship is promoted with the
consular representatives of the countries of orimfirthe inmates, in order for them to be lent
assistance by the aforementioned representatives.

Involvement inmates in identity parades
Section 119.

Re the motives to involve inmates in identity pasathnd whether they receive any remuneration,
and the way to proceed to their being sorted cuty] also whether staff members are also invited
to take part in such identity parades.

A video-conference system is used basically foratemunication of inmates with the Sindic of

Greuges, by express request of the latter. Amohgrstpossible uses, we find those derived from
the compulsory collaboration with the Administratiof Justice. Since the introduction of this

service in 2004, 8 identity parades have beeneamhrout, by request of the Courts in Rubi, El

Vendrell, Tudela and El Prat de Llobregat.

The procedure followed when carrying out any idestion parade (those with personal
attendance, or the 8 carried out through video-@enice means) is as follows:

a) The inmate that must participate in an idergayade submits as a proposal a list
of other inmates, who must give their consent ke faart.

b) This information, together with the list of gaipants, is transferred to the legal
body which issues the individual citations, indiegtthe date and the time for the
judicial proceeding of the identity parade to beried out. Therefore, the penal
action falls within the area of its collaborationthwjudicial formalities in which
respects:
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- Issuing the inmate proposals.

- Sending a legal notification to the inmates Wilfattending.

- Proceeding to the temporary cession of the videfrence technical
facilities, at the date and time agreed.

In conclusion, and to answer the questions issued the Committee, it must be indicated that:

= The inmates are selected by the inmate whom the atsubmits to an identity parade.
= The acceptance is voluntary, and does not imply arkind of remuneration.
= The centre staff is not invited to take part in idetity parades.

I11.4.3 Referring to the penitentiary centres undee authority of the Spanish Ministry of the
Interior

111.4.3 lll-treatment.
Section 121.

The CPT points out that the competent authoritiesta send an unequivocal message to the staff
entrusted to custody in the prison of NanclaresQ#®m — proceeding to regular reiterations —
stating that every kind of mistreatment aimed atitimates are not acceptable, and will constitute
a basis leading to serious sanctions.

The penal Administration has among its duties,staldished by the section fourth of Article 3 of
the Penal General Law, "to look after the life, itegrity and the health of the inmates". Thisydut
a statement upon the right to life and integritgognised in the Article 15 of the Spanish
Constitution, is formulated in very different waysthe penal management, one of which being for
this right to be acknowledged in the course of #fndivities performed by its civil servants.
Therefore, the Spanish Administration, as a wholeand, within it, the penal one, keeps a
policy of zero tolerance towards any action that nght imply tortures, mistreatment or
degrading treatments that might be undergone by theénmates, through the acts of civil
servants, something that leads to the preventive pscts of this type of behaviour, as well as to
disciplinary or of penal pursuit, should this behavour manage to be detected

However, and as a proof of the aforementioned zertolerance, the Secretary General for
Penitentiary Establishments of the Ministry of thelnterior has already reiterated its point of

view, following the recommendations pointed by th€PT in this matter, to the Penal Centre
of Nanclares de Oca, requesting, in any case, theekcusable proportionality principle

application to be fully carried out.

[11.4.3 b Coercive Means.
Section 128.
The CPT recommends the Spanish authorities to aalophtegrated regulation approach to the

immobilisation means in all penitentiary institut® of Spain wherein it is applied, taking into
account the minimum regulations and the princileged in section 91.
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The regulation of the immobilisation recourse wasaaly carried out in December of last year,
precisely just following a verbal suggestion issiigdthe CPT during its visit. The regulation is
performed through the Instruction 18/2007, encldseitiis report as Annex 23.

In a particular way, the aforementioned Instruction regulates mechanical restraint in
accordance with the criterion of the selfsame CPTand duly discriminates the restraint owing

to disciplinary reasons from that owing to some medal reason In the first case, the presence of
the doctor is solely required in order to determihe existence of possible injuries or medical
contraindications, as in other situations of discgry intervention.

I11.4.3 c Inmatesin custody in special segregation units and departis
Section 130.

The CPT recommends remedy to be brought to thetdafeentioned in the sections 129 and 130,
re material conditions in the special departmentsl ahe isolation units of the establishments
visited.

The requests submitted by the Economic Boardseoftttee Centres are analyzed in the report (San
Sebastian, Nanclares of Oca and Madrid V) durirgfitiancial year 2007 and relatedthe field

of internal equipment expenditure which is mostly intended to supply unit roomsuaits, were
taken care of on a 99%, being the 1% remainsdefie¢ financial year 2008.

In San Sebastian Penitentiary Centrethe isolation department, comprising 10 cellsalimost
always empty, as there are no first degree inmatesthere are solely intended to hold the inmates
covered by the cases stated in the Articles 7Antbalso to serve, occasionally, isolation sanstion
in a cell. The furniture in that department corssifta bed frame with its spring base, a tableand
stool, all of them fixed to the floor, owing to saf reasons, a masonry cupboard, a toilet andta lou
proof washbasin, and a double lock on the dootsastbeen painted of late, and this financial year
has budget entries to replace the washbasins @etstavhile metallic framed and double paned
windows have already been installed.

During this year, they will be provided with centreating and TV aerial plugs (works already
carried out in the rest of the Centre).

In the Penitentiary Centre of Nanclares de Ocaowing to safety reasons, the isolation cells are
only provided with a bed fixed to the floor, whilee rest of the department cells of the department
have all the furniture: a bed, a table, one or thairs and a masonry bookcase. All the tables and
chairs are new, since they were received at theoktite 2007, and installed this year.

RegardingViadrid V , the report itself states them to be suitably poed.

In the three Centres, and in order to carry ouhstruction relating to Mechanical Immobilisation,
each of the cells is provided with has an arti@dgoints bed anchored to the floor.
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Section 135.

The CPT recommends the Spanish authorities natuidgg any efforts in order to development the
regime activities offered to all prisoners accomated in a special department.

As respects the report on the situation of theatsmh departments and the special life system units
in the penitentiary centres of Nanclares de Oea Sebastian and Madrid V, it is necessary to
specify that the two first Centres do not have @tbsystem departmentsyt disciplinary system
departments in order serve sanctionsthus, only the penitentiary centre Madrid V haspacial

life department to apply closed system imprisonmeend, therefore, an Intervention Programme
aimed at the inmates stipulated in the sectionsd23a0f the Article 91 of the Penal Regulation, and
in the Article 10 of the General Penal Law, thosab covered by the first paragraph of Article 72
and the paragraphs 1 and 2 the Article 75 of thguR&on being excluded, given the scarcity or
transitory character of these situations.

With a general nature, the Closed System Interearrogramme has as an overall target to adjust
and integrate the individual into the ordinary eyst and as a specific aim to further the inmate’s
habits of hygiene, cleanliness and order, to preniig participation in activities, and to promote
his positive behaviour in order to adjust himselftie ordinary system.

Human resources are integrated in a Technical $@ffng multi-disciplinary nature, and who
profits from the participation of the civil servanéntrusted with warden functions, on usual shifts
within these modules or dependencies.

Priority activities of the Programme will be theeaical, educational and sports-related, while the
rest of the activities are additional in their mat4- occupational workshops, cultural activities,
productive workshops wherever deemed possible, etc.

In order to develop this Programme it is deemedrégd to promote:

- Tutorial trusteeships, as each member of the multidisciplinary Techn@alff answers for one or
several inmates of those integrated in the programirhis direct relation furthers personal
relationship and alleviates the anxiety conditi@mmmmon in a closed system, and the usual
alienation felt by these inmates toward the petidiey professionals.

- The strengthening being rewards for the inmates after carrying tbet entrusted activities, and
consisting of extra communication availability gigehone cards, books, etc.

As a performance criterion, whenever an inmateunhed! in the Programme is sanctioned with the
deprivation of exercise strolls and recreationailvdies or with serving his week-ends in a cel, h
does not cease to attend any of the activitiesidered for him as having priority. Whenever,
applying the Article 108 or the Article 109 of tRenal Regulation, he is sanctioned with a period
of days to be served in an isolation cell, he ceaseattend all the programme activities while the
isolation lasts, the exception being therapeutcaivities, as it is precisely this circumstancatth
causes them to be mostly needed.

At present, the Closed System Intervention Programm is established in 22 penitentiary
centres, with a participation of 480 inmates
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The penitentiary centr®ladrid V is supplied with an Intervention Programme in wahiake part

an educator, a sports coach, a master and an donglanonitor. It consists in sports activities
(four times a week), educational activities (faurds a week), computer training workshop (once a
week), occupational workshop (three times a weeigious and social values activities (once a
week), and therapeutical activities from MondayFtaday. The latter activity was in charge of a
under contract through a labour insertion prograrfimenced by the INEM, and that psychologist
had her contract finished in March 2008. Accordioghe information supplied by the centre, this
activity is going to be in charge of a psychologikthe centre.

The Penitentiary Administration is highly interested and fully committed in caring for the
needs expressed by those inmates found in specigétem departments. This attention is paid
at different moments

On one hand, there are the penitentiary centres tavhich the closed system programme
designed in 2005 appliesThe implementation of this programme has vergrofhieeded making
improvements and architectural adjustments, masthed at granting space in order to carry out
activities. This must needs concur with maintainitige safety and protection measures for
professionals and inmates. It has implied veryviaié effort. Modules and units have been very
often visited and inspected, in order to carry anotongoing assessment of these departments
performance.

This assessment leads us to state that the whdleeaéstablishments provided with this kind of
departments are carrying out some type of actigityhich the inmates participate.

Not all penitentiary centres can be provided withsed system programmes, owing mostly to the
scarcity of human resources in the treatment didfiertheless, this lack of application of the full
programme is replaced with carrying out both thetdijgal but also occupational activities; or as is
the case in some penitentiary centres, with thetioeof sports activities in the centre facilitibst
are used by all the inmates, especially the atte®lto the establishment swimming pool.

In any case, the target to be reached is for dhern to complete in full the intervention framewor
program.

Section 136.

The CPT recommends that efforts be made to imgt®/eelationship quality among the inmates
and the prison staff, in the special departments.

The Penitentiary Administration takes into high @mat the quality of the personal relationship
between the civil service staff and the inmatese Henal Rulesspecifically the Instruction
9/2007 on the classification and destination of theonvicts, the closed and the open system,
urges the civil servants acting as wardens and th&eatment staff to establish a frequent
professional relationshipthat is shaped at several momemien joining the department which
draws the personnel of the Technical Stafentering into interviews and preparing reports in
order to prepare the Personalised Treatment Pragea(Rrograma Individualizado de Tratamiento
— PIT), wherein there shall be entered all thevdies to be carried out by the inmate, in order to
develop himself in a personal, social and famivay. Interviews with the inmates will have to be
going on, as the inmates are progressing as resgpecimprovement of their personal situation.
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Another way to improve the personal relation amdmg penitentiary civil service staff and the
inmates isto integrate the civil servants acting as wardensiithe decision-making process of
the benefits to the inmatesso that the latter be motivated in their relagiaip by being aware of
the civil servant involvement in the Treatment Bisamwherein decisions are taken relating to
modality changes in their special system, or netpto the application of penitentiary benefits. ST hi
aspect is stated in the rules of the aforementiamgduction, and is based on the persuasion lieat t
civil servants working in special system units mkisbw, through their own relationships with
them, the inmates of the department.

Therefore, adopting measures in this matter is sunge clearly stated, and so is the interest of the
Administration in furthering and starting up the amseres that should further the aforementioned
relationship, making use, in order to do so, imsgnts as the aforementioned Instruction.

Section 137.

The CPT recommends the inmates to be involveairethiew proceedings relating to their transfer
into a special department. An agreement has toebehed as to the clearly defined aims and goals
allowing reclassifying the inmate, in order for tladter to be returned to an ordinary system

In response to the CPT recommendation in this mattenust be pointed out théte Spanish
Penal Administration foresees the inmates” involveent in the intervention process to which
they are submitted. This applies not only in the procedures for degotessification, for
classification revisions, for the concession oridleof leaves but, above all, in the of treatmemd a
intervention process to manage the compliance tvétPersonalized Treatment Programme (PIT).

The PIT document is made of three parts. The fiest corresponds to the analysis of the lacks,
needs, and interests that the inmate shows, ansistorof a joint analysis of these problems,
performed by inmate and the educator. The secorideptablishes specific aims to be attained by
the inmate, assisted in control and supervisionth® educator (for example: improving his
educational level, learning a profession, to acggifabour habits, etc....). Finally, the third fpar
consists of designing activities with the realiaatiof which the inmates might attain their set
targets. It is, furthermore, emphasised that inhadl process the inmate has to be accompanied by
the educator.

This method is used for all inmates residing ireaifentiary centre, which means that the ordinary
system inmate is applied the same consideratidineagne subject to closed regime.

Section 138.

The CPT points out that there is the need to adopthose inmates under protection, the measures
needed to improve their imprisonment conditions tiedsystem they are offered.

Art. 75 of the Penal Regulation regulates the htnins that can be imposed on the inmates owing
to safety and good establishment order needs,gakio account two different situations: the first
one is regulated in section 1, referring to reguratimitations generated by facts being especially
serious, and that could lead to disrupting the omdghin the establishment; the second one,
regulated in section 2, refers to the inmate sedtgetion system, in view of possible conflicts hwit
the rest of the other ones.
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The regulation of these situations has been eshadli in a general way, in thestruction 6/2006,
a part of which is adjoined to this report, in Annex 24.

As might be deduced from ithe self-protection regime— as stipulated in section 2 of the Article
75 of the Penal Regulationis-characterised by its exceptional nature, the limation of the time
duration, compatibility with other activities, the special psychological follow-up and the
control by a legal authority. Also, the regime limfations considered in the section 1 of Article
75 have exceptional naturg"whenever other alternatives less hard for theaitebe dismissed"”)
and considers compatibility with other activities.

It is, however, true that the centres of NanclatesOca and San Sebastian are old prisons with
problems of availability re common spaces and ag@eal areas. Thus, it is not occasionally

feasible to make available a supply of activitiegtable to inmates submitted to the regime of

section 1 of the aforementioned article and theegfin this case it means promoting that the

measure lasts the least possible time, or fostéhn@dransfer to another centre.

Section 139.

The CPT recommends that measures should be takeendure that inmates submitted to
disciplinary sanctions do not share the same depant as the inmates submitted to closed regime
classification within a special department.

Among the 66 penitentiary centres which are depainole the General Administration of the State,
23 have got closed system Departments.

It is necessary to start from the statement thatye oldest penal infrastructures — among whieh ar
the two centres of the Basque Country visited ¥ @ulation Departments are available.

The Spanish Penal Administration is aware that thes Departments lack necessary conditions
enabling a prolonged isolation system, as is theosled system, to be complied with under
dignity conditions allowing for spaces of intervenibn, and, thus, closed system inmates are not
assigned these Departments. Those remaining theredme in transit, to be transferred to other
establishments.

Given the very low percentage of the penitentiary @pulation classified as in closed system —
1.6% of the total population — it is not possibledue to effectiveness criteria, to have closed
system infrastructures in all penitentiary institutions. The administrative criterion in this matter
has been to create special departments as theepianiy infrastructures have been renewed, in
such a way that, at least, almost all Autonomousn@anities might have closed system
departments. At the moment, it has not yet beesiplasto have this type of infrastructures in the
Basque Country, in Murcia, or in Castilla-La Mancha

Despite what is earlier pointed out, and respecimghort, the situation of these infrastructures
the Basque Country, it is necessary to indicatg #itapresent, a Writing-off and Centre Building
Plan is available. It has its completion horizom2Bil2, within which it is foreseen to renew and
update its penal infrastructures, allowing the mion of some Department for the fulfilment of
closed regime stay.
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111.4.3 d Inmates included in "FIES".
Section 140.

The CPT requests information with respect to thieiga for applied systems, and the eligibility for
certain sentencing options, of those people inadudehe "FIES" file. Furthermore, the Committee
would like to know what are the "typical characgtigs of a group of inmates or an organisation”
that could establish "personal circumstances thequire measures implying limitations of the
inmates rights or setting differences within thetegn". It also requests to be provided with a copy
of appendices 2 to 4 of the “FIES” instructions.

Re the criteria for the systems applied to thosspleeincluded in the "FIES” file, it is pointed out
that including an inmate in that file does not értee application of any type of life system; j.eo
prisoner or convict can be assigned a special degarent or closed system unit by the sole fact
of having been included in the file. This is posiely stated in the Instruction 6/2006 of the
Directorate-General of Penal Institutions and may ke deducted from the sole defining target
of the "FIES" file, which is only that of gathering information of use for prevention cases, and
to obtain it in accordance with the laws and the rgulations. As is expressed in the
aforementioned Instruction:

"The File of Inmates submitted to Special Follow{&chero de Internos de Especial Seguimiento
— FIES) is a database created owing to the nedédwhg available full information about certain
groups of inmates classified as highly dangerodse-to the seriousness of their offence record or
to their penal course —, or in need of special goixdn. The data stored relate to their penal,
procedural and penal situation, and are, therefooaesidered an annex of their penal personal
dossier or protocol, guaranteeing and ensuringléasition of any fact without prejudging, in any
case, the inmate classification of the inmatesjdrimg his right to receiving treatment, or implyin
the determination of a life system different frdmattwhich had been regulatorily determined”.

Consequently, the only measures established réisgeit the inmates included in the file, by the
sole fact of that inclusion, are those stipulatdathvan overall nature by the Penal Regulation,
whatever the life system assigned to the inmates:

"To perform the follow-up that is aimed at, surlagice, information and other safety measures
foreseen in the Article 65 of the Penal Regulatwail be intensified — re counting, searches,

frisking, requisitioning, confiscation of forbiddem dangerous items — always with the respect due
to the dignity and the fundamental rights and inoadance with the principles of necessity and
proportionality”.

As a conclusion, the different types of penitentiar regime or life — closed, ordinary and open
— are applied to each one of the prisoners or corots in accordance with the criteria
established in the Penal General Law and the Regulan thereof, without having anything to

do re the inclusion or non inclusion in the "FIES"file.

Thus, for closed system, the Article 10 of the l@guires a statement of the reasons on which is
based the ruling that extreme danger or manifestataptation is appreciated, and the Regulation,
in the section 5 of its Article 102, gives objeeti@xpression to that qualification consideringdest
such as: violence or seriousness of the offencesritted, involvement in criminal organizations
or armed gangs, participation in riots, aggressiorsy serious or serious law infringements in a
repeated way, etc. Is true that such factors wihvéry often found among inmates included in
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some other collectives of the file (direct contanined gangs, organized crime), although but not in
other ones. Therefore, of a total amount of 1542aites so far included in the "FIES" file, they are
595 ones in closed system.

Likewise, and re the penitentiary centres visitad,distribution as relates to the assigned system
life of the inmates of the file is as follows:

| CENTRE ||REG. CLOSED ||REG. ORDINARY ||REG. OPENED |
SAN SEBASTIAN |[1 6 5
NANCLARES - 21 1
MADRID V 7 71 -

Re with what the CPT report states about its comtsnes the location in the closed system
department (unit 15) in the penal centre Madridf\\haates included in the file owing to the sole
fact of appearing in the latter, a revision hasnbe&rried out on the data sheets in this Direction
Department and those in the partial department gattan sheets of the centre, as related to the
days where the visit took place. All the inmateattduring those days were found there, and
appeared as included in the FIES file, were unaemlpplication of the closed system or regimental
limitations agreed by the Director of the centre,accordance with what is set in the Article 75 of
the Penal Regulation.

Re the request issued by the CPT, on the samet igaxiion, of a copy of Appendices 2 to 4 of the
"FIES" instructions, the requested copy in adjoiteethis report as Annex 26.

111.4.3 e Health Assistance Services
Section 142.

The CPT recommends reviewing the health staffenptison of San Sebastian, to ensure 24-hour
attendance by the infirmary staff.

The Penitentiary Centre of San Sebastian is a satblishment located in an urban centre whose
staff is, therefore, deemed adequate. Furthernibeelatter lends presence assistance 14 hours a
day, and provides on-call night service. This sEnensures responding to any eventuality within
not a greater deadline than the one expected byfreeycitizen. There are, furthermore hope,
possibilities of fast evacuation in view, when fagany situation that would require it.

As a consequence, it is not, so far, considered essary to review and increase the Health
Assistance staff of the penitentiary centre of Saisebastian, or to introduce ward service
requiring full permanence from the staff.

Section 143.

The CPT recommends the Spanish authorities to att@ptmeasures necessary to ensure that
medical examinations of the inmates of special depnts or isolation units be carried out far
from hearing and — unless the doctor involved esgserequests otherwise, in certain cases - far
from the sight of the non medical staff. Furtherepydhe prisoners should not be handcuffed while
they undergo the medical examinations.
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The Penal Administration takes care, in a geneegl,wf the need for confidentiality of the doctor
— patient relationship. In theory, the civil serisaon watch are solely present in specific situmstjo
and only under the request of the doctor or thesenuMedical explorations of handcuffed inmates
occur, likewise, under exceptional conditions.

Section 144.

The CPT recommends the authorities to review tbeguature of medical examination at the time of
the entering the penitentiary system, in orderrtolude a standardised entry form whether the
inmates suffer from injuries on getting into priséhmust especially be entered in full any sign of
violence observed in the medical examination unaleegoy the entering inmate, together with any
pertinent declaration of the prisoner, and the doc inferences (including the consistency
between the allegations made and the injuries ofegBr this information should be made available
to the inmate and to his lawyer. Furthermore, tindoimation should be brought before the
competent judge responsible for the execution nfesees. The same approach should also be
followed whenever an inmate undergoes medical exation, after any episode of violence within
the prison.

The medical examination carried out on while entgrithe penitentiary centre includes two
differentiated parts. The first one is carried atia moment as near as possible to the incoming,
never more than 24 hours later, the aim of whicto idetect the existence of injuries or of relevant
pathologies which need early treatment. In theofwlhg days, a more exhaustive examination is
performed wherein, if necessary, additional testsusually requested.

The injuries that might eventually be detectedthe terms referred to by the CPT, are already
written down in an official report sent to the legathority. Copies of that report are likewise
delivered the management of the centre and to thie mterested party, the last one being kept
within his individual clinical report.

Therefore, there is a documentary certificate anfogedure allowing to detect and bring under
legal authority monitoring the possible mistreatiniflicted to the inmates by law enforcement
officers, during the formers” custody period, poer to the inmates” entry in prison.

However, the Ministry of the Interior, in order to increase the existing guarantees and carry
out the CPT recommendation, will start the necessgr steps to create the centralised file
suggested by the CPT

Section 145.
The assignment of prison doctors must be reviereedisciplinary matters.

The provisions of the Article 254 of the Penal Redation, stating that sanctions of in-cell
isolation be served after the prior report and exarmation performed by the penal institution
doctor are addressedas stated in the European Penal Rubes,to the disciplinary measure
approval by the doctor, as it is suggested in the RT report, but to guarantee that such a
measure cannot be initially imposed, nor its appliation be continued, in those cases wherein
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physical or psychological health reasons make it aavisable.Precisely as health professionals
are, first of all, guarantors of the health and wedfare of the inmates, they cannot be prevented
from issuing a report, in strictly medical terms, the consequences that such a measure implies as
to the inmates” health.

This purpose is highly obviously shown in the m&fsthe article aforementioned, when it is pointed
out that in the case of having to serve the samctloe Director of the centre will be informed on

the need to cancel or amend the sanction imposedydw health-related motives, or on the need to
postpone the in-cell isolation sanction enforcenaemt serving, in the case of sick inmates.

On the other hand, and re the standards establishtétt European Penal Rules, it is necessary to
point out that the Spanish legislation assignsaatpand not an infirmary professional, the follow
up of the sanctioned inmates” health welfare.

I11.4.3 f Responsibility for the execution of sentes
Section 146.

The CPT recommends the Spanish authorities enbeargutiges responsible for the execution of
sentences to be motivated to visit all penitentfagilities, in the performance of their duties,dan
to contact the inmates as much as the prison staff.

In Spain, it has to be remembered that the CGPh9€jo General del Poder Judicial), the
Governing Body of the Legal Power, having amongdiities, as stated in the Article 107 of the
Organic Law 6/1985, of 1 July, the inspection ofits and tribunals, is endowed in order so to
perform with an Inspection Service that periodicakvelops, in accordance with the Article 148 of
the aforementioned Law, the duties of checking aeontrolling the performance, among other
things, of the Courts responsible for the executibsentences referred to in this section of th& CP
report.

This function is performed through carrying outgmammed activities and visits, the aims of which
include analysing each legal body and the actipgyformed by the civil servants integrating its
staff, as well as reviewing, where deemed apprtgrtaeir specific and particular activities. This
stated by the Article 124 of 22 April 1989 Agreermmehthe CGPJ, through which the Regulation of
the Organisation and Performance of the Boardpsaved.

Thus, whenever any anomaly is detected in complyingith the professional duties of the legal
staff — as might be those relating to fulfilling tkeir duty to visit the penitentiary centres
mentioned by the CPT — the Inspection Service mayddress its recommendations to the judge
responsible — as in the case of performing such itswith weekly regularity — bring before the
competent bodies within the CGPJ the relevant meases to be adoptedin view of the needs or
the deficiencies shown by the inspection activjtesong them thé&llow-up plans — in order to
carry out necessary checks and controls so thaviflies are performed with the due regularity
pointed out — and, in the cases of non-observanae dould be qualified as legal disciplinary
infringement, the rendering of accounts to the IPigtary Commission.
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In compliance with their duties, it has to be pethbut that the Inspection Service of the CGPJ has
logged written deeds making it obvious that the i®otesponsible for the execution of sentences
paid, in 2007, 2.824 visits to the penitentiarytoesy 155 of which made use of video-conference
means. These figures assert the fulfilment of tHaetres, the paying visits to the centres, as all
the start-up of mechanisms enable to substitutéhiotack of visits owing to material impossibility

as is the case of the videoconference system.

Section 147.

The CPT requests detailed information of the wawlich, since the 2003 reform, the Audiencia
Nacional has carried out all the aspects of itsigsed task of supervising the situation of those
inmates whom it issued preventive arrest or semtesarving orders [In Spain, the Audiencia
Nacional is a central criminal court and a centraiministrative division. In both cases, its
jurisdiction scope is nation-wide, and matters redd to it have "extraterritorial® —i.e. non
autonomous— content].

From this section of the CPT report, the CPT mayirtferred to have made a mistake when
interpreting the aforementioned reform. There heenbno increase in the competence of the legal
procedure bodies within the Audiencia Nacional, ading its competence so as to cover the
responsibility for the execution of sentences.dadt section 4 of the Article 94 of the Organic Law
6/1985, of 1 July, has been amended in order tatera new type of territorial body, the Central
Court responsible for the execution of sentencé®se territorial duties are those stipulated in the
Penal General Law regarding the implementatiorhefdentences which deprive the person from
freedom and the carrying out of safety measuresjutisdictional control of the penal authorities”
disciplinary power, the ensuring the inmates” sginhd benefits in the penitentiary institutionsd an
other purposes stated by the law re the offenceioh the Audiencia Nacional is competent.

Thus, the Central Judge responsible for the exatudf sentences represents a continuity in the
judging procedure, started at the beginning ofdiesier, followed up when a ruling is decided and,
later on, by implementing that ruling in the wholeits contents. The purpose of the Central Judge
responsible for the execution of sentences condists, of strengthening the executive guarantee
of the sentence and of the safety measures, whittevcarried out in the way and through the
means of the methods and circumstances stipulgtéay always with the strictest observance of
the respect due to the rights and the legitimatrasts of the inmates.

The mentioned reform also amends the General Rawal wording anew the section 2. h) of its
Article 76, stating the function of the Judge resgble for the execution of sentences, which
consists in visiting the penal institutions as fmen by the LECrim (Ley de Enjuiciamiento
Criminal — Law of Penal Proceeding), adding a dpedisposition respecting the Central Judge
responsible for the execution of sentences, aaegrth which he will be enabled to request, in
order to fulfil his function, the legal assistanckthe Judges responsible for the execution of
sentences in the place where the establishmerg tosiied is located. He periodically frequents,
therefore, the penitentiary institutions, and ctseakether legal measures are punctually abided to,
concerning the sanctions of deprivation of freedom.

In short, the Central Judge responsible for theatken of sentences, in the area of competence of
the Audiencia Nacional, is entrusted the key missibbringing his maximum zeal and attention to
inspecting and controlling everything related te genitentiary system and to the persons involved
therein, whether in an active or passive way.
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Owing precisely to this, his role is not a mixedt la clearly legal one; it is he, therefore, who is
endowed with inspection capacities, which he sigfa#lg performs requesting reports and visiting
prisons, checking the searches performed in therlahd the due application of the regime, giving
his approval to leaves of absence, deciding ore#ternal assignments of inmates in a controlled
workplace position, issuing or cancelling proposzflsreedom on parole and, finally, taking also
part in disciplinary matters.

In fact, re the CPT recommendation as to payingimagection visits, it is necessary to point out
that, according to the data logged in by Inspec8envice in 2006, the Central Court responsible
for the execution of sentences paid the followingity to penitentiary institutions: 9 and 12
February (CP Madrid V), 16 February, 7 and 29 J(@® Madrid VI), 29 March (CP Jaén), 30
March (CP Almeria), 31 March (CP Granada), 5 J@i§(Victoria Kent), 30 November (CCPP of
Alicante |, Alicante Il and Psychiatric Alicante), December (CP Murcia) and 14 December (CP
Valencia).

111.5. Unaccompanied foreign Minors

111.5. 1 Preliminary Observations

Section 149.

In this section, the CPT recalls the competent §baauthorities that it behoves them to ensure
sufficient regulating assistance and material te GO subcontracted to manage the two centres,
School Home | and School Home II, included in th@eEency Assistance Facilities for
Unaccompanied Minors in the Canary Islands (Dispesi de Emergencia de Atencion de los
Menores no Acompafados en Canarias — DEAMENAC). JR& states, likewise, that such
resources must be intended to ensure appropriaiagiconditions and to provide an adequate
treatment to the boys lodged therein.

As a preliminary consideration, it must be pointedat that Spain has a consolidated legal
framework in which refers the protection to be lemtminors, whether foreign or not. Thus, the
1978 Spanish Constitution, as the highest regyldét of the legislation, states in an express,way
when listing out the governing principles of so@ad economic policies, in Title I, Chapter lllgth
duty of Public Authorities in ensuring social, eoarical and legal protection to families, and, when
applied to the latter a with a specific way, thetpction to minors.

On the other hand, Spain ratified in 1990 the Whikations Convention of the Rights of the
Children issued the 20 November 1989, assuming@atgr acknowledgment of the role of the latter
plays in society and, consequently, the requestipply them with a greater relevance.

This regulation has been currently stressed bynadthe Organic Law 1/1996, of 15 January,
regulating Legal Protection to the Minor, statihgttthose under age are active, participating and
creative subjects, enabled to modify their own alognd personal background; enabled to take part
in the search of ways of satisfying their needw@$as the needs of others.
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It cannot be, however, ignored that the curren@ation of Spain as a receiving country for
migratory inflows has required it to adjust theuladory framework to a new social reality and to
the situations brought in, within the immigratioleld. Owing to this, Organic Law on Foreign
Citizens, in its Article 35, as well as in its deygng Regulations, establish, in an express way, a
regulation of the measures to with respect to fpreninors.

Both laws, that of Legal Protection of the Minorthat of the Rights and Freedoms of Foreigners in
Spain, give full response to allowing to the mihes character as a subject who is acknowledged a
series of rights based on principles such as thieomain interest of the minor, the maintenarice o
family unit as well as the custody of those minoeing in a state of abandonment, in the terms set
out by the Article 172 of the Civil Code.

Likewise, both regulations grants to the minor hawide range of rights, among which that of
being heard, that of receiving information and tleditbeing granted access to activities or
programmes of education or of training implying éfs to them.

In this sense, the Centres of Welcome for Foreignoké (Centros de Acogida de Menores
Extranjeros — C.A.M.E) are obliged to comply withet mandates of the legislation, and to
guarantee a suitable treatment to minors, lookftey ¢heir interests.

Thus, as established by the Protocol of UnacconeglaRoreign Minors, in the Monitoring Centre
of Infancy of the Ministry for Work and Social Aifa, whenever a minor immigrant arrives, alone,
in Spanish territory, the Police takes care of ki, for want of any documentation to check it,
make him undergo a bone density test in order &xklhnis age and his being really younger than
eighteen. Should he be so, he is declared in at&ituof abandonment and comes under protection
within a centre managed by the Government of tlieesponding Autonomous Community.

The acceptance centres are obliged to look aftesetminors, bring them assistance and promote
that they should learn the language of the acogptiountry, and should receive clerical or
vocational training in order that, on their reachgighteen years and having to leave the centre,
they might find a job and earn their own living.

Therefore, the Spanish authorities do not only edgoerules referred to in the CPT report, but they
have them as guidelines in their interaction withefgn minors, in an effort in which they often
face the difficulty of having to comply with allése obligations and provide services to a very high
number of foreign minors with the resources avédand assigned them, in accordance with the
budgetary ability of the Public Administrations.

However, in carrying out that effort, it is essahto ensure the involvement co-ordination of other
Administrations and organisations, such as thee$aat enforcement agencies, the autonomous and
the local police, the Office of the Attorney Gerleithe Government Representative and sub-
representatives and, finally, the public organgsegifor the protection of minors, such as the eentr
of “La Esperanza”.
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The Home Schools of which the latter centre cosswgere designed as emergency facilities
allowing temporary stay, until the minors are tfan®d into the C.A.M.E. Owing to this reason,
the DEAMENAC is currently a centre for immediatesiagance, temporary in its nature, aimed at
those unaccompanied minors being in a state ofigiomal abandonment, or respecting whom an
order or a resolution has been issued by the putseor by the judge, as to their entry into a
protection centre, because of their being upontengtory of the Autonomous Community of the
Canary Islands.

Nevertheless, the figure for minor arrivals and thegree of responsibility and involvement
assumed by the authorities, local as well as natioe the provision of assistance, treatment and
admittance of the minors aforementioned make themractice, subject to the same obligations as
the C.AM.E.

Once this explanation is pointed out, it is hereamsidered suitable to clarify some of the data
appearing in the CPT report and that might be ioexaight not describe in a precise way the
nature of the centre, and other matters theretadta

So, the report states that the DEAMENAC La Espeaadsdocated in an old imprisonment centre,
having two storeys and aimed at juvenile delingsiento be exact, the DEAMENAC is an old
Home School, an educational macro-residence sethéyCouncil for Education, closed in the
middle of the nineties. Later on, the imminent cagninto force of the Organic Law 5/2000, of 12
January, regulating the Penal Responsibility ofdvsncaused a very small part of the building to be
enabled as a centre for minors submitted to legedsures, creating the space known as Nivaria,
closed several years ago. The massive influx oforsinnto the territory of the Canary Islands
ensured, once the creation of the DEAMENAC wasadbsti that the occupation of the latter began
in the aforementioned part, being then the oneigealvwith the best facilities (i.e., reformed aiela
and immediately enabled for occupation) while tkstrof the building were submitted to full
upgrading.

However, at the present date, the features that thEPT report considered "prison-like" are
practically nonexistent.

Section 150.

The CPT requests from the Spanish authorities tb@nments on the reason to locate within the
same building two centres that work separately.

The CPT considers in its report thdt Wwould be preferable to have a different centraikable,
having central administrative structure and commbsé a series of small units, with diverse basic
personnel staff in charge of the various ages a®ts of the minotsit understands that this focus
would also further the centre ability to adaptladging capacity to the needs that could eventually
appear, and to offer a range of activities of usagreement with the age as well as with the amount
of the unaccompanied minors.

The way the DEAMENAC is configured, divided intc itwo sections, is due to the different
function of each of them. Thus, first of them casrout the initial acceptance and is, therefor, th
one to which the minor must adapt himself fromti@ment of his joining it, which implies a high

turn-up ratio. On the other hand, the second, ewvbitle keeping its conditions proper to an
emergency facility, is a much more stable resotac#ity, lodging already consolidated groups of
minors.
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On the other hand, it must not be ignored, as o=gdue assistance to minors, that very large centre
are already totally rejected, and that making usthem in these cases is owed to temporary and
emergency reasons, owing precisely to which, argatections within the same infrastructures is
aimed at lessening the impact perceived as loomitige aforementioned macro-centres.

On the other hand, it has to be pointed out that tB impression gathered by the CPT
Delegation of the CPT at the DEAMENAC was one of "tsorganisation, lack of planning and
inefficiency in the use of the scarce resources dlable", with no explanation of the reasons
leading to such impressionin this matter, it is to be emphasised that tigh lamount of minors
joining the DEAMENAC “La Esperanza”, as well as thdéficulties found while taking the
acceptance process into effect, lends a very hoghptexity to the task of planning and remedying
the needs that appear. To mention a mere examphesd, it is necessary to pinpoint the amount of
time that needs to be invested in processing sgelan amount of return formalities, with the
guarantees specified thereof by the Spanish ragotabn foreign citizens and immigration. The
same thing could be said of the time spent by threswalar services of the countries of origin of
these minors, in order to check their identity aadionality so that they can be transferred, where
needed, to their repatriation, should it be considéegitimate.

111.5.2 Living conditions

- The authorities must ensure in every time thenakince of a staff member having the appropriate
training in order to allow him to lend first-aid sstance, and study the possibility for a single,
suitably equipped, infirmary to provide servicebtwih schools (section 155).

Section 152.

- The CPT points out that the authorities must adiop measures deemed necessary to improve the
living conditions in the DEAMENAC facility “La Espanza”, and especially:

- to fully upgrade the lodging areas, this incluglidismounting the safety elements having prison-
like nature, and ensure the lodging rooms not tptsided with barred windows;

- to ensure that there be a constant supply ofAradéer, and suitable heating;

- to guarantee all the minors to be provided wikbtlting articles suitable during every season, as
well as with enough blankets

It points out, likewise, that measures must be stbvithout undue delay in order to ensure that
all the boys of the DEAMENAC facility are given ealion and vocational training, or both, in
accordance with what the legislation in force efisdtes. On the other hand, the venues where such
activities are organised should be appropriate.

Regarding the living conditions of the minors rasigin the DEAMENAC, it is necessary to point
out, indeed, that some of the characteristics owinthe previous design of the centre are still in
place. This is owed to the urgent need with whicé facility was opened to its current use,
something that hindered having time enough to badinl upgrading of the facilities. On the other
hand, full priority was assigned, in the first gato the urgency to lend assistance to the nefeds o
the foreign minors that have been arriving — an@mgaoing so — into Spanish territory.
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This urgency prevented, therefore, the timely uphkaf every facility. This upheaval has been
gradually proceeding by wings and by storeys, @eofor the latter to be occupied in a progressive
way, too. What is true is that, to present dateart be stated that "prison-like" items are, as@né
time, residual. Nevertheless, the permanence dbding in the windows is due to safety reasons, in
order to avoid any possible accident and to ensatr¢he same time, that the minors know and
practice how to evacuate the building, given treeaaf any eventuality or incident.

Re the complaints issued by several boys, relatrge lack of heating and of hot water until the
day before the visit of the CPT Delegation, it kade admitted that the deterioration and lack of
use, for years, of the building boiler have gerestain view of the urgency of the situation, the
need to have electrical heaters in different arsasthat hot water availability is really, so far,

subject to limitation. It is the intention of thathorities in charge of the Centre to carry out the
steps needed in order to ensure hot water avaijadilring the next months.

Re the complaints uttered by some boys, who tad@bmmittee Delegation that they had neither
warm clothes nor blankets to keep the cold off, IBBAMENAC authorities have not been told of
such a lack in the clothes supply. On a highly gt way, the residents are even allowed a
fortnightly economic allocation to face expenditmfeseveral kinds, administer by themselves the
aforementioned allocation, and are, besides, peavigith clothes as well as with footwear. Owing
to this reason, making estimates based on notdsl &&cl on the reality of the data provided by the
centre authorities, it is assumed that the CPTrtd@as made a generalisation out of a really unique
fact.

Section 153.

The CPT points out that the authorities should emsthat recreational sport activities be
organized, as much at Home School | as in Schoohéitl. These recommendations are also
applicable to the other centres for unaccompan@dign minors.

Re the education aimed at minors, since the DEAMEN#ere created, work has been in progress
in co-ordination with the Council of Education, theiversities, the Culture and Sports Service and
with the Employment Service of the Canary Islanidsprder to design training programmes and
integrate the minors within the academic educati@yatem, as well as within the vocational

training system. Such being the case, as of curdate more than 80% of the minors are
undergoing some activity of this kind, the resttleé cases owing to gradual integration reasons,
which delay the insertion of the minor within tlkisd of facilities and activities.

However, the CPT observations re the state offabidities having as their purpose giving courses
and supplying the minors with other kinds of atidd have been taken into account by the Spanish
authorities, and, more especially, by those inghaf the DEAMENAC, in order to carry out the
reforms and upgrades pointed therein and to endueygh them, a greater service quality, which,
as its is to be insisted upon, has not reachedlbigfls owing to the urgency lent to every actiyity
given the high level of occupation kept by the cernd the high amount of minors arriving into
Spanish territory through migration inflows.
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Section 155.
The CPT points out that it would be desirable td geevious availability of infirmary staff, to
ensure that there be at least a nurse in full-degilability, all along the whole week, in care both
of Home School I and Il
Presently, all efforts needed are being carriedimwrder to ensure the resources guaranteeing a

more frequent and continuous attendance of thg atfeferred to by the CPT.

111.5.3 Staff-related matters

Section 157.

The CPT recommends the authorities to review th#f giersonnel situation in DEAMENAC,
facilities, including their employment conditions.

Re this meaning, the DEAMENAC centre managementleen conferred, via a collaboration
agreement, to the Solidary Association “Nuevo Mundéd has been thus entrusted to this
Association the custody and assistance to unacaueghbdoreign minors, after having currently
upgraded four residence centres in an urgent wag tal the constant arrival of minors coming by
“cayuco” (very large boats) and given the overcrmgdindergone by the social welfare network in
charge of the town Councils. This situation broughout the urgent need to look for real estate
plots, and determine what collaborating childresistance organisation had the greater capacity
and the larger means so as to fit out the facitthin the short available time. The Solidary
Association “Nuevo Mundo” was the one enabled fapbuthe greater guarantees.

On the other hand, even though it is true thatgeersl contracting situation might be improved in
the DEAMENAC centre, it is necessary to be awaréhefdifficulty in engaging qualified staff in
the Autonomous Community of the Canary Islandsedawith the high amount of residents minor
in age, and with the management needs of the ¢ahtaugh its two Schools. This is a situation
generally extensive to every protection centre. t&a other hand, too, as centre is a variable
occupancy facility, staff contracting depends andamount of minors residing in each period.

111.5.4 Other matters

Section 158.

The CPT requests the authorities” comments re dbke bf assistance to prepare those minors
having 17 years of age, in order for them to bemetd to their countries of origin.

It is not correct to state that, on attaining eighéen years, the minors are returned to their
country of origin if they do not have a residence grmit.

In fact, the current rules on Foreign Citizens &manigration (Article 92 of the Regulation of
Foreign Citizens) state, firstly, that, once ninemnths have passed since the minor was brought
before the competent services in charge of protgdtie minors, with no possibility of carrying out
his repatriation into his country of origin, themar will be granted a residence authorisation in
Spain. Furthermore, as stated by the aforementionked, all along that time range he will be
granted the right to attend all those activitiegducation or training programmes that, according t
the criteria of the competent organisation for @cting the minors, be of a higher benefit for them,
without prejudice as whether the aforementionedtrégtion might later on be carried out.
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However, the fact that a minor, protected by thenpetent organisation for protecting the minors,
reaches his eighteen years without obtaining thEleace authorisation in Spain referred to in the
previous paragraph, does not preclude that he ntightikewise, granted a temporary residence
authorisation owing to exceptional circumstancesrder to be granted this authorization, he must
have taken appropriate part in the formative astiamd the programmed activities that the
protecting organisation could have programmed ¢onarte his social integration.

Consequently, should he or should he not have begnmanted the authorization, he may assert
his own rights, and the competent authority, the Geernment Sub-representative in the
Canary Islands, may determine whether a posterioridays of leave be granted. It is not
possible, whatsoever, to speak of generalised, anotatic extradition proceedings

*

* %

The annexes can be found on the CPT’s wehsitav(cpt.coe.int

In accordance with Article 11, paragraph 3 of ther@pean Convention for the Prevention of
Torture and Inhuman or Degrading Treatment or Pament, annexes 1, 2, 3, 19, 20, 21 and 22
have not been made public. Annex 26 has not baadisped for security reasons.




