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. Executive summary

The long-running internal armed conflict and the massive
scale of human rights abuses by illegal armed groups
in Colombia have resulted in extensive loss of land by
internally displaced people (IDPs) over the last decades.
The number of IDPs is estimated to be between 3.3 and
4.9 million, most of them peasants, indigenous people
and Afro-Colombians.

According to a civil society group created to support
the constitutional court's oversight of the government’s
response to internal displacement, roughly half of inter-
nally displaced families had owned or had occupied land
before their displacement, and almost all of them have
lostitas aresult. In this context, redressing the land rights
of IDPs is an urgent task, and an unfulfilled obligation
of the state under international law. In September 2010,
the new government of Juan Manuel Santos presented
to Congress a bill for the restitution of land, which is a
welcome initiative. This report evaluates the bill and pro-
poses amendments which should increase its chances of
protecting the land rights of IDPs who have been forced
to abandon their land.

Armed groups including the Revolutionary Armed Forces
of Colombia (Fuerzas Armadas Revolucionarias de Colom-
bia or FARC) and the National Liberation Army (Ejército de
Liberacién Nacional or ELN), paramilitary groups, and the
new armed groups that emerged in their place following
their formal demobilisation from 2006, have all appropriat-
ed land to expand their strategic military presence, secure
access routes, and establish zones of political influence.

They have also appropriated land for coca plantations
which have brought them enormous economic gain, while
paramilitary groups have appropriated land for large mo-
noculture projects owned by corporate groups which have
benefited from government support. IDPs have also lost
land when they have fled fighting between the armed
groups and state forces.

The illegal armed groups have in many cases killed or
threatened to kill family members in order to force owners
or occupiers to abandon their land. In other cases, illegal
groups have acquired formal ownership of land through
forced sales in which victims have been threatened and
forced to sign contracts and subsequently to register a
deed, or fraudulent “false sales’, in which illegal occupiers
have obtained sales contracts, forged the signatures of
the contracted parties or forced them to sign, and used
the document to complete and register title deeds.

Peoples with a special dependency on or attachment to
their lands have also been dispossessed following direct
and indirect use of force. The state’s use of compulsory
purchase orders to acquire collectively-owned land for
development and new agricultural projects, without the
consultation process required by law, has also led to the
displacement of these communities.

The government started in 2003 to protect land from appro-
priation through forced and false transactions by enabling
people who are either displaced or at risk of displacement
to request a prohibition of sale or transfer on their property,
and add their property to a registry of abandoned properties.

This mechanism has been applied in favour of individu-
als with different forms of land tenure, and the registry
includes about 3.2 million hectares of land. However the
scale of land loss is believed to be much higher: a civil
society organisation’s nationwide survey of IDPs led to
an estimate of 5.5 million hectares.

The appropriation of land has also had significant eco-
nomic impacts, both for victims, who have clearly become
more vulnerable, and for the country as a whole. Around
half of Colombia’s IDPs were above the poverty threshold
before their displacement, but only three per cent after-
wards. Overall agricultural output has also fallen: from
1998 up to 2009, around 25 per cent of cultivated land
fell fallow as a result of forced displacement.

Thus the restitution of land to IDPs is a task long overdue.
There have been several attempts to start the process. The
2005 Justice and Peace Law created two frameworks for
reparations. The first was to be applied when individual per-
petrators of human rights abuses had been identified and
convicted as part of the paramilitary demobilisation proc-
ess; however no such convictions have yet taken effect.

The second framework within the Justice and Peace Law
was to apply in the absence of the conviction of individual
perpetrators. It included the establishment of the National
Commission for Reparations and Restitution, which has
drafted a national property restitution plan.

In 2007 a bill was proposed for a victim’s law that included
a reparations plan. The government initially backed it
but finally rejected the proposed legislation because it
included victims of violations perpetrated by agents of the
state, and it included reparations for movable personal
property, as opposed to immovable real estate. These
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reparations, the government argued, would be impossible
to implement because of the difficulty inherent in identify-
ing such property and the amount of funding required.

A separate scheme adopted in 2008 created a mechanism
for administrative reparations (rather than reparations
awarded by a judicial body) for victims of human rights
abuses by illegal armed groups. However, the mechanism
does not cover land appropriations and does not include
the possibility of land restitution. Furthermore, it has been
criticised because it offers as reparations non-restorative
“awards” such as subsidies and humanitarian aid, and
because it excludes victims of human rights violations
committed by agents of the state.

Thus the government’s will to restitute land to IDPs has
been shown lacking. Nevertheless, these processes have
made more visible the ethical and legal obligations to
restore IDPs’ land. In addition, the Consitutional Court has
taken steps to encourage restitution. In January 2009,
it ordered the government to take comprehensive steps
to redress the land rights of IDPs and to put in place
mechanisms to prevent future violations. With this order
the Court upheld its 2004 ruling that the general failure
to protect IDPs’ land rights was unconstitutional, and built
on its 2007 ruling that the government had a duty to fulfil
the rights of victims to reparation and property restitution.
In response to these rulings, the government laid down
principles for a comprehensive land restitution plan, to
be drafted by a new inter-agency land forum.

The newly-instated Santos administration, which during the
election campaign pledged to restitute land to Colombia’s
IDPs, has recently taken steps to fulfill its promise by intro-
ducing a bill for land restitution in Congress in September
2010. The bill offers an opportunity to provide restitution,
with the government support that previous attempts lacked.

The scheme that it proposes is welcome, and it includes
a number of measures that are in line with international
standards on restitution, including those set out in the
“Pinheiro Principles” on Housing and Property Restitution
for Refugees and Displaced Persons.

However, the bill excludes some fundamental measures
to ensure equitable application and the sustainability
of returns. In focusing exclusively on areas affected by
generalised paramilitary violence, it does not allow vic-
tims outside those zones and victims of abuses by other
perpetrators to bring claims.

The bill establishes an administrative entity which may
play a major role in supporting the claims of IDPs. How-
ever the bill assigns this unit important decision-making
powers, without specifying rules to govern decisions or
enable claimants to appeal against them.

The bill exclusively privileges return by preventing benefi-
ciaries from subsequently selling their land for two years.
While intended to protect against renewed dispossession,
this limits people’s right to dispose of their property. In
addition, the bill lacks specific measures to guarantee
property restitution for people displaced from collective-
ly-owned land, and for women. In Colombia women have
amore precarious enjoyment of property rights than men,
and displaced widows and female heads of households
are much more vulnerable to losing their land.

The bill should be amended to resolve these issues and
to build more effectively on the relevant achievements
of some of the past initiatives. The guidelines offered by
the National Commission for Reparations and Restitution
and by the inter-agency land forum remain relevant, and
should inform the new bill.

Restitution will inevitably face opposition by powerful land-
owners and companies who have benefited from displace-
ment, and it will take place alongside continuing violence
and displacement. If the programme goes forward, meas-
ures must be taken to prevent the repetition of violations fol-
lowing restitution. To this end, the Constitutional Court has
called for land registries to be improved and updated and
a nationwide “census” of land lost to be compiled. In other
words, the government should go beyond registering land
in the limited restitution areas to include the entire country.

If restitution is to prove sustainable and promote peace in
Colombia, it will have to be accompanied by a new agrarian
development model that promotes small-scale agriculture
instead of large-scale agroindustry. The government has
pledged to revitalise small-scale agriculture by providing
incentives and support for returnees. Even though these
measures are mentioned as part of the motivations of the
bill, they should be developed within its articles.

The government should also amend or repeal norms that
hinder the right of IDPs to property restitution. For exam-
ple, the provisions of Law 1182 of 2008, which established
an abbreviated oral procedure to deal with incomplete or
encumbered land titles and those transferred by parties
without the legal rights of ownership to so do, are highly
detrimental to victims of dispossession in a conflict set-
ting, and should be repealed.

The media in Colombia and internationally have referred
to the proposed bill as an agrarian reform. However, it
includes no elements intended to redistribute land to
correct the country’s historic inequalities. It addresses a
more immediate and narrow problem: giving back land to
those who lost it as a result of conflict and human rights
abuses. Restoring the circumstances of victims before the
abuses took place is a duty under international law, but it
does not directly tackle the underlying issue of inequality.
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Recommendations for the
Government of Colombia

The government should fulfill its obligations under inter-
national law to redress the property rights of IDPs and
should comply with the Constitutional Court’s rulings on
IDP land rights, including Decisions T-821 of 2007, 092 of
2008, and 004, 005, and 008 of 2009. To that end:

= |t should promote the enactment of the bill on restitu-
tion of property which it brought to Congress in Sep-
tember 2010, subject to the considerations below.

= |t should take all measures to implement the result-
ing law, and launch campaigns to inform IDPs of the
restitution mechanisms available to them.

= The government should continue to improve the coor-
dination between its institutions with responsibilities
related to land rights, including the National Planning
Department, the Ministry of Agriculture and Rural De-
velopment, the Ministry of the Interior, Accién Social,
the Colombian Institute for Rural Development, the
Agustin Codazzi Geographic Institute, the Public Nota-
ries and the National Commission on Reparations and
Reconciliation. It should build on the recent positive
experiences of the inter-agency land forum (Mesa Inter-
institucional de Tierras), and of the National Commission
on Restitution and Reparations’ technical committee.

= The new national development plan should promote
small-scale agriculture and recognise returnees as a
group needing particular support; responsible institu-
tions should implement those support measures, which
should be included in the restitution plan.

= In line with Pinheiro Principle 18.1 and Article 2 of the
American Convention on Human Rights, the govern-
ment should amend or repeal articles of the Civil Code
that prevent the restitution of land in areas affected
by conflict, and in particular Law 1182 of 2008, which
established an abbreviated oral procedure to reinforce
encumbered or incomplete land titles and those trans-
ferred by parties without the legal rights of ownership
to so do, so it can no longer be used as a shield by
parties who have forced others to abandon their land.

= The government should continue to provide full support
to Accién Social's land protection programme. It should
boost and extend the reach of this programme.

= The government should complete a nationwide reg-
istration of land in line with the recommendations of

the Constitutional Court, and combine national land
registers so as to simplify the formalisation of land
rights.

= The government should strengthen institutions at all
levels to protect IDPs’ land rights. It should strengthen
the capacities of the national and municipal offices of
the Superintendent of Public Notaries, and update and
digitise the abandoned land registry (RUPTA).

= The government should urgently ensure the safety and
security of IDPs and IDP leaders advocating for prop-
erty restitution. These fundamental guarantees should
also cover human rights advocates and organisations
that assist and support IDPs in land-related complaints.

= Finally, as ordered by the Constitutional Court in Auto
008, the government should put in place and support
mechanisms to further investigate the patterns of dis-
possession.

When debating, adopting, and implementing the property
restitution plan as proposed in the 2010 bill, the govern-
ment should take the following recommendations into
account:

= The participation of IDPs in the design of the plan should
be guaranteed, including during the Congressional de-
bate, as it was the case during the debate of the Victim's
Law in 2009. Furthermore, experience in participation
processes led by the CNRR in preparing its PRB should
also be taken into account and inform this law.

= Provisions should be included in the plan to provide
necessary protection to victims and their representa-
tives, to prevent further violence associated with res-
titution claims.

= The bill should make explicit what rights will be granted
to victims who did not enjoy formal ownership of prop-
erty, and what means will be used to establish their
rights over the property.

= Specific and differential provisions to guarantee wom-
en’s rights to property restitution should be included,
in line with Pinheiro Principle 4.

= The bill should make explicit the measures to be taken
to ensure that restitution of land collectively owned by
communities benefits all members of those communities.
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= Pinheiro Principles 2 and 21 make clear that restitu-
tion is a preferred remedy for displacement, which is
not prejudiced by their return or non-return, and that
compensation should not be imposed as an alternative.
The bill explicitly follows this in Article 1, and gives vic-
tims of dispossession a choice between restitution and
compensation. However, Article 19 of the bill later limits
restitution to those intending to return, in stating that
those not wishing to return are not given the option to
receive restitution, only compensation. Article 19 should
be modified to say that victims can benefit from restitu-
tion regardless of their intentions regarding return.

Guiding Principle 28 and Pinheiro Principle 10 establish
that victims should be able to choose between return
and other settlement options. As it stands, the bill does
not allow for the sale of repossessed property for two
years, which could stop the owner integrating or re-
settling elsewhere should the option of return prove
unsustainable. The bill should either allow the owner to
sell repossessed property within two years by applying
to the restitution judge for the two-year ban on sales to
be lifted, or by removing the two-year ban altogether
and instead including land in the PPT land protection
program at the moment of repossession, at the request
of the beneficiary.

Pinheiro Principle 13 establishes that states should not
establish preconditions for filing a restitution claim. To
this end:

— The bill should not limit the accessibility of claims
of victims outside the areas of its exclusive focus,
which the bill misleadingly calls priority zones. In-
stead it should propose a restitution programme to
be extended across the country in phases, alongside
the nationwide land registration programme recom-
mended by the Constitutional Court and Pinheiro
Principle 15.1.

- By restricting restitution to areas affected by gener-
alised violence recognised in the Justice and Peace
processes, the bill discriminates between victims of
dispossession based on the nature of the perpetrator.
The property restitution programme should apply to
victims of all illegal organised armed groups and also
victims of state violations.

— Victims living outside the country should be explicitly
included in the restitution process.

The “administrative unit” proposed in the bill brings
many potential benefits, and the bill should invest it
with the managerial powers necessary to support the
administration of justice by the agrarian judges, such
as collecting information, preparing cases, and man-
aging the proposed registry. However, the bill should
be amended so that the unit does not assume powers
that should belong with the judiciary, without setting

forth the rules to govern these decisions and without

the possibility of appeal. To this end:

— The unit should not be assigned the power to issue a
pre-judgment on who can access the judicial restitu-
tion procedure by deciding if they can be admitted
into the RUPTA registry of abandoned land.

— The unit should not be assigned the power to decide
not to advance a claim for “procedural” reasons.

—When there is more than one claim on the same
property, the conflicting claims should be transferred
to the judges who should decide which claim is le-
gitimate through a judicial process.

In line with Pinheiro Principle 17, those who, after the ju-
dicial process are determined to be good-faith second-
ary occupants, should be offered the option of alterna-
tive property rather than just monetary compensation.

If the bill becomes law, the government should support
its effective implementation by ensuring that:

= Both agrarian judges and officials in the administrative

units are appointed in a transparent manner, according
to established guidelines to prevent corruption and
undue influence.

The agrarian judges who will decide on the restitution
claims are not assigned other workload or responsibili-
ties, to avoid slowing down the restitution process.

Implementation of decisions in favour of communities
with collective ownership of land, should include prompt
and proper consultation in line with ILO Convention 169,
without delaying the restitution of their lands.

Even though the motivations of the law mention sup-
porting returns by adopting programmes to support
agricultural production by returnees, rural development
incentives, land allocations to landless peasants, the
actual bill does not include articles on this. Follow-
ing Pinheiro Principle 18 which calls for developing a
clear and consistent legal framework, it is important to
include these measures as part of restitution itself or
to pass them as part of an articulated restitution legal
framework.

For this purpose, the support programmes already set
out by the PRB drafted by the CNRR should be taken
into account.
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Introduction

Decades of conflict and violence have left millions of peo-
ple internally displaced in Colombia, most of them peas-
ants, indigenous people and Afro-Colombians. Armed
groups have also displaced people as a mechanism to
appropriate land. The number of internally displaced
people (IDPs) in Colombia is estimated to be between
3.3 and 4.9 million. The first figure is taken from the gov-
ernment’s Registry of Displaced People (Registro Unico
de Poblacién Desplazada or RUPD). The second figure
is generated by CODHES, a civil society organisation,
which cross-references a variety of sources.! The large
difference is due to the fact that CODHES's system has
been estimating IDP movements since for a longer pe-
riod than the RUPD. Additionally, as the government has
acknowledged, there is a high rate of under-registration
in the RUPD.

According to a 2009 report by the Civil Society Monitoring
Commission (Comisién de Seguimiento de la Sociedad
Civil or CSSC) a civil society group created with a mission
to provide support to the Constitutional Court’s oversight
of the government's response to internal displacement,
roughly half of internally displaced families had owned or
had occupied land before their displacement, and almost
all of them have lost it as a result.’ There is a wide range
of estimates of the extension of land lost by IDPs (dis-
cussed below), but a programme of the government body
Accién Social has estimated that 6.8 million hectares,
or around six per cent of national territory, have been
abandoned.* In this context, redressing the land rights
of IDPs is an urgent task, and an unfulfilled obligation of
the state under international law.

In September 2010, the newly-instated administration
of Juan Manuel Santos presented to Congress a bill for
the restitution of land.? This bill signals a strong commit-
ment from the government to fulfill its promise to give
IDPs back their land, and as such is a welcome initia-
tive. The restitution scheme that it proposes includes a
number of measures that are in line with international
standards on restitution. However, the publication of the
bill presents an opportunity for questions about how the
scheme might be implemented, as it leaves out some
fundamental measures to ensure equitable application
and the sustainability of returns.

This report considers the bill in the context of various
previous attempts at property restitution in Colombia. It
is informed by IDMC's analysis of the proposed legisla-
tion, interviews, exchanges with experts on displacement

in Colombia and on housing, land and property issues
in the context of displacement, and by a review of legal
documents and literature.

The first section describes the extent of land disposses-
sion in Colombia and its relationship with displacement,
both as a mechanism and an outcome of displacement.
The second section looks at the proposed bill in the con-
text of other restitution initiatives that have developed,
analysing the restitution mechanism proposed within
the bill. The third section considers how to ensure the
sustainability of the eventual returns of IDPs whose land
is restituted in the context of ongoing conflict.
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Violence and displacement: driving people off
their land, forcing millions into destitution

Long-standing inequalities and the unwillingness of suc-
cessive governments to address them, the ineffectiveness
of institutions, and the incoherence of their policies have
all combined to create conditions that have led to conflict,
exclusion, human rights abuses and forced displacement
in many areas of Colombia. A long-running insurrection
by armed guerilla groups including the Revolutionary
Armed Forces of Colombia (Fuerzas Armadas Revolucion-
arias de Colombia or FARC) and the National Liberation
Army (Ejército de Liberacién Nacional or ELN) has failed
to improve the situation of poor or landless peasants, even
though it may have had its origins in an attempt to address
social inequality and unequal access to land.

The self-defence forces set up by large landholders as a
response to the insurrection developed into fully-fledged
paramilitary groups, which in turn grew more autonomous,
and became the most ruthless perpetrators of abuses
including land dispossession against the civilian popula-
tion, which they sometimes carried out in collusion with
powerful corporate groups.® The paramilitary groups were
formally demobilised in 2006, but new armed groups that
emerged in their place have perpetrated human rights
abuses with increasing frequency.” The Colombian Com-
mission of Jurists (Comisién Colombiana de Juristas)
maintains that despite its formal legal basis, paramilitary
demobilisation has never effectively taken place, and that
the so-called new armed groups are rather the same
groups with different names.®

All these groups have appropriated land to expand their
strategic military presence, secure access routes, and
establish zones of political influence. They have also ap-
propriated land for coca plantations which have brought
them enormous economic gain. In addition to illegal crops,
paramilitary groups have appropriated land for large mo-
noculture projects owned by corporate groups which have
benefited from government support.® IDPs have also lost
land when they have fled fighting between the armed
groups and state forces.

The widespread extent of informal land tenure means that
many IDPs have been unable to protect their rights over
land left behind, and in their absence other occupants
have qualified to claim ownership by adverse possession.

2.1 Means of forced dispossession

Direct force and threats

As well as engaging in fighting which has forced people
to flee their land, guerrilla and paramilitary groups alike
have seized land and forced the owners or occupants to
flee as a fundamental tactic in strengthening and per-
petuating their military, political and economic position.
They have in many cases killed or threatened to kill fam-
ily members in order to force owners or occupiers to
abandon their land. According to a commission which the
government established to draw up a plan for property
reparations, displacements following threats such as:
“It's your choice: either the whole family leaves together
now, or the widow leaves with the children” have been
widespread and everyday.”

Forced and fraudulent sales

In many cases illegal groups, notably the paramilitaries
and subsequently post-demobilisation armed groups,
have acquired formal ownership of land through forced
or false sales." In some of these cases, they have regis-
tered land which they have forcibly seized in the name
of a front man, concealing their identity as perpetrators
and so making it difficult to trace the crime.

In the cases of forced sales, victims have been threatened
and forced to sign contracts and subsequently to register
adeed. In many documented cases, family members have
been killed when the owner has refused to sell. Often no
payment is made for these “sales”; if any payment is made
at all, it is normally significantly below the market value.
However, all the formalities required for a land sale are
observed, and the transaction appears legal.

In other cases, parties looking to appear as the legitimate
owners of land after displacing owners or occupants have
obtained sales contracts if the property was not previ-
ously registered with a deed, forged the signatures of the
contracted parties or forced them to sign, and used the
document to complete and register title deeds. The trans-
fer of property in this way requires appearance before a
public notary, whose negligence (at best) or complicity
in formalising forced sales has been widespread.” This
practice has frequently enabled the dispossession of
peasants or settlers who were assigned land within land
reform initiatives; the Colombian Institute of Agrarian
Reform INCORA (replaced in 2003 by the Colombian
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Institute of Rural Development, INCODER) assigned large
tracts of land to peasants and settlers, and the beneficiar-
ies never registered the title deeds due to the cost and
complexity of the process.”®

Loss of property used as collateral

A further category of land loss by IDPs also deserves
consideration. A significant number have lost land used as
collateral when they have defaulted on a loan after their
displacement Financial institutions are legally entitled to
recover land used as collateral, but in the context of con-
flict the question arises as to whether flexible repayment
conditions should be made in the cases of those who can-
not honour their obligations as a result of displacement.
The Constitutional Court has ruled that, under the “solidar-
ity principle” in Article 95 of the Colombian constitution,
financial institutions must take displacement into account
when seeking to recover loans guaranteed on land or
property, and renegotiate or extend payment terms.®

Collectively-owned land

Peoples with a special dependency on or attachment
to their lands have been dispossessed following either
threats and the direct use of force, or the indirect use of
force through corrupted and co-opted state authorities.

Territories owned collectively by indigenous and Afro-
Colombian communities'® have been acquired, by force or
fraudulently, by armed groups intending to cultivate illicit
crops, and also by armed paramilitary groups in collusion
with corporations wishing to use the land for large-scale
monocultures, particularly African palm for biofuels.” A
2007 report by IDMC documented this mode of land ap-
propriation and the resulting displacement in Chocé de-
partment.® In 2010, the Prosecutor’s office (Fiscalia) jailed
24 African palm entrepreneurs following an investigation
into their links with paramilitaries and land appropriations.”

The state’s use of compulsory purchase orders to ac-
quire collectively-owned land for development and new
agricultural projects has also led to the displacement
of communities. Compulsory purchase orders are legal
under Article 58 of the constitution, assuming that there
is a valid public interest, but the consultation required
in cases affecting indigenous populations, enshrined in
ILO Convention 169 and incorporated into the Colombian
legal system, has been omitted in a number of cases.?°

2.2 The scale of forced dispossession
The 1997 statute on internal displacement charged IN-

CORA, later replaced by INCODER, with the creation
of a registry of land abandoned by IDPs, as one way to

prevent illegal groups making claims on it. A subsequent
decree of 2001 reaffirmed the need to protect land and
specified rules for such a registry. But it was not until
2003, when Accién Social's Land Protection Programme
(Programa de Proteccién de Tierras or PPT) was created,
that a registry started to be compiled systematically. The
PPT was set up with the backing of the World Bank; it
now has the support of bodies including the UN High
Commission for Refugees, the International Organization
for Migration, and the American government'’s economic
and humanitarian assistance agency USAID.

The mechanism devised by the PPT to protect land from
appropriation through forced and false transactions al-
lows people who are either displaced or at risk of dis-
placement to request a prohibition of sale or transfer on
their property, followed by the inclusion of the property
in the Registry of Abandoned Properties and Territories
(Registro Unico de Predios y Territorios Abandonados or
RUPTA). This mechanism has been applied in favour of
individuals with different forms of land tenure (in the Co-
lombian legal system these include owners, possessors,
occupants, and holders)?, to oblige local authorities to
put in place restrictions of transfer over defined areas.

In the context of the high levels of corruption and co-
option of local authorities by illegal groups, which could
easily lead to a prohibition of sale being overridden, the
key to the mechanism's success has been that once a
prohibition is in place, the power to decide on any future
transactions relating to that piece of land is transferred
from the local authorities to a committee for the protec-
tion of IDPs.22 Giving decision-making power to a body
with more independence and less exposure to the lo-
cal impact of illegal groups has proved effective. This
mechanism has been successful in protecting roughly
2.4 million hectares of land?® against sale or transfer,
and should be maintained and strengthened. However,
according to a 2009 survey, fewer than eight per cent of
IDPs who reported that they had abandoned land when
they registered as IDPs had been able to protect their
land through the PPT scheme.?*

To date, RUPTA includes about 3.2 million hectares of
land, and provides a measure of the scale of land lost by
IDPs.?® Yet RUPTA does not only include land that has
been stolen — it also includes land that has been included
in Accion Social's PPT to prevent appropriation. Neither
does it reflect the full extent of land that has been seized
by illegal groups.

RUPTA has suffered various management difficulties
which have undermined its completeness. It was first
managed by INCODER, and then transferred to the Su-
perintendence of Public Notaries (Superintendencia de
Notariado y Registro or SNR).
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In addition to RUPTA's own limitations, roughly half of
the families forced to abandon property had not declared
having abandoned it with an official body, as revealed by
a 2007 survey by the International Committee of the Red
Cross (ICRC) and the World Food Programme (WFP).
This may have been because they do not know about the
procedures, they had no title over the land, or they were
afraid they would then face further violence.?®

Because of these problems with registration of land taken
or abandoned, efforts have been made to estimate the
extent of land in other ways. Such estimates vary widely.
Estimates published between 2001 and 2008 ranged
between 1.2 million and ten million hectares, as Table 1
below shows.

The scale of the discrepancy between the estimates
may be due to the methodologies used and limitations
in the gathering of data, including the size of the sample
used, lack of agreement as to the number of displaced
families that have abandoned their land, and variations
in the estimated average size of property abandoned. By
any account, however, the amount of land abandoned
or stolen in Colombia stands between six and nine per
cent of the country’s arable land according to the larger
estimates. It is also important to note that these estimates
do not cover the entire period during which displace-
ment has taken place. Most go back only a few years, a
decade at most, and so do not reflect the true scale of
a phenomenon prevalent since at least the 1960s. The
further back in time the loss of land, the harder it is to
document, making the need for a restitution programme
all the more pressing.

Some attempts have been made at improving the accu-
racy of estimates. The CSSC included questions about
abandoned land in its last nationwide survey of IDPs,
conducted in 2008. The survey found that 55 per cent
of internally displaced families had occupied or were
occupying land prior to their displacement, and 94 per

cent of those, or around 385,000 families, had either
abandoned it or had it taken by force.?” Roughly 40 per
cent of those who had lost land had lost small plots of
under five hectares, 30 per cent had lost plots between
five and 15 hectares, and the rest had lost more than 15
hectares.?® By multiplying the number of internally dis-
placed families who had lost land by the average area
lost, the CSSC estimated that 5.5 million hectares of land
had been appropriated since 2000, when the government
registry was put in place.

In addition to representing a violation of property rights,
the appropriation of land has also had significant eco-
nomic impacts, both for victims, who have clearly become
more vulnerable, and for the country as a whole. Many
thousands of internally displaced families whose liveli-
hoods depended on the land they owned or occupied pri-
or to displacement have been driven into poverty. Around
half of Colombia’s IDPs were above the poverty threshold
before their displacement, compared with only three per
cent afterwards.? The government's governance review
office, the Procurator’s office or Procuraduria, found that
76 per cent of IDPs had land-related livelihoods that were
destroyed by their displacement.®® Overall agricultural
output has also fallen as a result of this displacement:
over the 11 years up to 2009, around 25 per cent of cul-
tivated land — an estimated one million hectares - fell
fallow as a result.¥

Table 1: Estimates of the extent of land abandoned by IDPs

Source

Ibafiez, Moya, and Velasquez

Government Comptroller's Office

World Food Programme

Colombian Agrarian Reform Worker's Union
CODHES

Accién Social, land protection programme
Alternative Cadastre, National Victim’s Movement

Estimated area
(millions of hectares)

Proportion of Colombian
territory (per cent)

1.2 14
2.9 2.5
4.0 35
4.4 39
4.8 4.2
6.8 6.0
10 88

Source: Comisién de Seguimiento de la Sociedad Civil, Reparar de Manera Integral del Despojo de Tierras y Bienes, p. 45.
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Giving IDPs back their land: the new bill, its
context and its mechanisms

In September, 2010, the government announced its in-
tention to try to restitute land to IDPs, and brought to
Congress a property restitution bill. This new Government
initiative and the bill that has been brought for debate
constitute a new process which is separate from other
initiatives for land restitution that have been ongoing.
Given that restoring land to IDPs is a hugely complex
process, it is important that the new property restitution
initiative build on the relevant achievements of some of
these past initiatives.

3.1 Preceding restitution and reparation
initiatives

The Justice and Peace Law

In 2005, the Law for the Demobilisation of Paramilitary
Groups, also known as the Justice and Peace Law (Ley
de Justicia y Paz) created two frameworks for reparations.
The first was to be applied when individual perpetrators of
human rights abuses had been identified and convicted
as part of the paramilitary demobilisation process. This
framework has to date not yielded any results because,
five years after the law was adopted, there have been
no confirmed convictions of individual perpetrators. The
first conviction of two demobilised paramilitaries, which
might also order reparations for their victims, was issued
in June 2010 by an appeals court in Bogota. The decision,
however, has been further appealed and therefore has yet
to take effect. In this context, it is reassuring that under
the new bill restitution does not depend on the conviction
of an individual perpetrator.

The second framework in the Justice and Peace Law had
greater scope as it was meant to apply in the absence of
the conviction of individual perpetrators. The law created
the National Commission for Reparations and Restitution
(Comisién Nacional para la Reparacién y Restitucién or
CNRR) with an eight-year mandate to devise a national
plan for reparations. The CNRR has pioneered the move-
ment towards reparations and restitution since its incep-
tion in 2005, by engaging different government and civil
society bodies in the drafting of the national Property
Restitution Plan (Plan de Restitucién de Bienes or PRB),
by setting up pilot cases for restitution, and by making
reparations more visible in public debate. The CNRR has
not yet published the PRB, but, before the new Gov-
ernment bill was presented, it was due to pass it to the
Ministry of the Interior for consideration later in 2010. The

new bill thus bypasses the PRB process, even though
the PRB has been the outcome of a long progression of
consultation and research. It is therefore important that
various elements already included in the PRB, which are
discussed below, are included in the new bill.

In addition to the ongoing Justice and Peace Law proc-
esses, there have been two other initiatives in past years
which have failed to result in redress for IDPs. The most
recent was a bill proposed in 2007 for a victim’s law that
included a reparations plan, which the government initially
backed, before withdrawing its support in 2009 towards
the end of the debate in Congress. The government re-
jected the proposed legislation for two main reasons: it
included victims of violations perpetrated by agents of the
state, and it included reparations for movable personal
property, as opposed to immovable real estate. These
reparations, the government argued, would have been
impossible to implement because of the difficulty inherent
in identifying such property and the amount of funding
required to provide reparations and compensation when
required. It is thus not surprising, and perhaps more re-
alistic, that the new bill only targets restitution of land.

The failure of this bill after almost two years of debate
was discouraging for the victims, but it did have the posi-
tive effect of putting the issue of reparations on the na-
tional political agenda. Victims of displacement were
given a first opportunity to air their grievances, needs
and expectations in Congress, with some 4,000 victims
appearing before nine congressional hearings.®? Public
awareness of the need to restore the land of internally
displaced peasants and offer them effective reparations
grew, as did the awareness that this was an outstanding
obligation of the state.® In part because of this, the issue
of land restitution was raised during the recent presiden-
tial election campaign, during which Santos pledged to
restitute land and support peasants and small farmers.**

2008 reparations scheme

The second initiative was a reparations scheme adopted
in 2008 through a decree by the government which cre-
ated a mechanism for administrative reparations (rather
than reparations awarded by a judicial body) for victims
of abuses by illegal armed groups of the rights to “life,
physical integrity, health, individual liberty, and sexual
liberty”3> This decree has provided some measure of
redress to victims of such abuses. However, it does not
cover land appropriations and does not include the pos-
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sibility of giving land back. Furthermore, the decree has
been criticised because it offers as reparations non-re-
storative “awards” such as subsidies and humanitarian aid
which are generally considered elements of basic social
protection programmes. Finally, it excludes victims of hu-
man rights violations committed by agents of the state.*

Rulings of the Consitutional Court

In January 2009, the Constitutional Court identified the
restitution of land and the protection of land rights as an
important issue where decisive government action was
needed. In a notable example of the judiciary’s involve-
ment in policy making,®” the Court ordered the govern-
ment to take comprehensive steps towards redressing
the land rights of IDPs,*® and to put in place mechanisms
to prevent future violations. With this order the Court
upheld its landmark 2004 ruling that the violation of IDPs’
land rights was unconstitutional, and also complemented
and expanded upon its 2007 ruling that declared that the
government had a duty to fulfil the rights of victims to
reparation and property restitution.®®

In response, the government put forward two documents
laying down principles for a comprehensive land restitu-
tion plan, to be drafted by a new inter-agency land forum
(Mesa Interinstitucional de Tierras), which it had set up for
this purpose. This land forum included representatives
from the National Planning Department, the Ministry
of Agriculture and Rural Development, the Ministry of
the Interior, Accién Social, the Colombian Institute for
Rural Development, the Agustin Codazzi Geographic
Institute, the Public Notaries and the CNRR. But the
new bill seems to bypass the work and outputs of this
inter-agency forum, as it does not refer explicitly to them.

Thus there has been no lack of initiatives for reparations
in Colombia, but IDPs have not yet seen their property
rights redressed, although many have placed their hope
for restitution in these past initiatives. The Santos bill is
a welcome initiative as it offers an opportunity to unblock
the process and provide restitution with the government
support that previous attempts lacked. It will be important
to incorporate into the debate some of the guidelines
offered by the PRB and the land forum, processes that
will now most likely be sidelined. Much of the contents
of the documents advanced by these two forums remain
relevant and should inform the debate for the new gov-
ernment’s bill.

3.2 Agrarian reform and ongoing inequality
The media in Colombia and internationally have referred

to the proposed bill as an agrarian or land reform.“® How-
ever, it includes no elements of agrarian reform intended

to redistribute land to correct the country’s historic in-
equalities that date back to colonial times. It addresses a
more immediate and narrow problem: giving back land to
those who lost it as a result of conflict and human rights
abuses. Restoring the circumstances of victims before the
abuses took place is a duty under international law, but it
does not directly tackle the underlying issue of inequality.

As the history of failed agrarian reform in the past four
decades shows, redistributing land is an outstanding task
facing Colombia. There have been several attempts in the
past decades to realise a more egalitarian distribution of
land through institutional and legal reforms. However, the
two mechanisms employed, agrarian reform and progres-
sive tax over rural property, have proved equally ineffec-
tive. The tax was quickly rejected by landowners and tax
authorities in the 1960s. Agrarian reform has been tried
for over four decades; one attempt, also in the 1960s,
promoted land distribution through direct occupation by
peasants operating under an umbrella organisation, the
National Farmworkers Association (Asociacién Nacional
de Usuarios Campesinos). This scheme was supported,
though only temporarily, by the government. The latest
attempt at agrarian reform, in the 1990s, was market-
based; subsidies were made available so that landless
peasants could buy land. It too failed to make an impact,
because of the limited availability of state resources and
the opposition of powerful landholders.*

In addition to the failure of agrarian reform, violence and
associated displacement have given rise to what has
been tagged counter-agrarian reform, i.e., a process
where dispossession by illegal actors has made unequal
distribution of land even worse.

In the long run, sustainable peace will only be attained if
the conditions that gave rise to the conflict and dispos-
session, notably including the extremely unequal distri-
bution of land, are changed. Nevertheless, an effective
property restitution plan paired with support for returns
and development of small-scale agriculture would be an
important first step towards consolidating peace in Co-
lombia and establishing an environment in which agrarian
reform could be implemented.

3.3 The new bill's mechanisms

The property restitution bill introduced by the government
is likely to be modified during the congressional debate.
In the meantime, below is an analysis of its main features,
including its strengths and the areas in which it fails to
meet the international standards set out in the United
Nations Principles on Housing and Property Restitu-
tion for Refugees and Displaced Persons (the Pinheiro
Principles),* in the United Nations Guiding Principles
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on Internal Displacement, and in the decisions of the
Constitutional Court.

Restitution or compensation?

Firstly, the bill chooses restitution in preference to al-
ternative means of reparation, a principle set forth in
Pinheiro Principle 2, which establishes that States should
prioritise the right to restitution as the preferred remedy
for displacement, and Principle 21, that compensation
should be used only when restitution is not factually pos-
sible. However, the bill conditions restitution upon the de-
sire to return: Article 19 of the bill declares that if a victim
does not want to return, they will be given compensation
instead of restitution of their land.

Who is eligible?

In the bill, eligibility will be principally determined by the
location of the lost or abandoned land: the government
will delimit areas for implementation of property restitu-
tion prior to the implementation of the mechanism. The
departments or areas that have been earmarked for res-
titution are those where generalised paramilitary violence
has taken place. Informally, it has been announced that
they will include Sierra Nevada de Santa Marta, Montes
de Maria, the southern part of Bolivar, Magdalena Me-
dio, Cérdoba, Urabd, the northern part of Chocd, Valle
del Cauca, and the northern part of Narifio.*® An IDP
displaced from land within these areas will in principle
be able to bring a restitution claim.

Within these zones, the bill establishes a presumption
that dispossession happened, following Pinheiro Principle
15.7. This presumption will clearly benefit IDPs, as it will re-
move the burden of proof of dispossession. Furthermore,
the bill makes eligible for restitution not only those with
property titles, but also people who had informal tenure
over land, in agreement with Pinheiro Principle 16. This is
an important development given the widespread extent
of informal land tenure and the incompleteness of land
cadastres in the country. Finally, the bill does not explicitly
include time limitations for bringing a claim.

Nevertheless, the bill does not specify what right the
restitution process would award claimants that do not
have a title to the land. It is not clear if a former possessor
claiming restitution of property would be awarded pos-
session and expected to acquire formal ownership of the
land through acquisitive prescription (that is, by meeting
statutory requirements of continuous possession), or if
they would be awarded a formal property title. It would
be useful to clarify this in the law.

Even though the bill calls the restitution zones priority
zones, in reality they are the only zones where restitution

will take place, and these zones are those where violence
caused by paramilitary groups has been documented as
part of the paramilitary demobilisation process under
the Justice and Peace Law. Organising restitution by
prioritising zones for urgent action is a practical measure
to handle the complex task of restituting land, and the
CNRR'’s PRB took the same approach.** However, in real-
ity they are the only areas selected for restitution, since
there is no mention of a second phase of the programme
to include land outside those areas.

Property in other areas will be excluded from restitution,
and IDPs who have lost land outside the areas mentioned
above would not be able to bring a claim. The bill there-
fore limits the accessibility of claims and leaves many
victims outside those areas without recourse, and so
does not follow Pinheiro Principle 13 which determines
that states should not establish preconditions for filing
a restitution claim.

In focusing on zones noted for paramilitary violence in
the Justice and Peace Law process, the bill remains
silent on victims of dispossession caused by the armed
conflict. Additionally, the bill only includes restitution for
people displaced within the country, which means that
people who have fled to neighbouring countries can-
not qualify for restitution even if their land is within the
determined zones.

The government agency Accién Social’s land protection
programme has estimated the extent of land lost at 6.8
million hectares. The government has already announced
that the plan will probably target for restitution about 2.2
million hectares*® within the restitution zones. This dif-
ference gives an idea of the extension of appropriated
land that would be excluded by the programme: about
4.6 million hectares or over two-thirds of affected land.

How will restitution be handled, and who will do it?

The bill proposes the creation of a new registry of ap-
propriated land (Registro de Tierras Despojadas) within
the areas tagged for restitution. People with restitution
claims in these zones will be included in this registry,
either upon request or “ex-officio”. The bill does not
say how the ‘ex-officio’ determination would be made.
Additionally, the current text of the bill does not specify
further rules to decide who will be admitted or excluded,
and the bill does not mention if land already registered in
the National Registry of Abandoned Property (Registro
Unico de Predios y Territorios Abandonados or RUPTA)
will automatically be included in the new registry of
appropriated land. Indigenous territories are to be in-
cluded in the registry after consultation according to
ILO Convention 169.
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The bill creates a hybrid judicial/administrative mecha-
nism for adjudicating the claims, and creates a special
administrative unit for management of dispossessed land
(Unidad Administrativa Especial de Gestién de Tierras
Despojadas) as the overseeing power. The administrative
unit will have a mandate for ten years to manage the new
registry, and it will then bring the claims before appeal
judges, acting on behalf of the victims.

Having a state agency bring the claims before the ad-
judicating courts will clearly facilitate accessibility for
IDPs, many of whom do not live in the zones where the
procedures will take place. However, the bill does not
specify which means will be admissible to enable claim-
ants without a formal land title to identify the land being
claimed; and it does not clarify what property rights such
claimants can apply for. But the administrative unit may
serve to ensure balance of power between the opposing
parties, by giving victims stronger representation. The text
does not say which measures it will take to inform people
of the process and to provide support to bring claims for
those who may need it.

Despite these benefits, the system limits accessibility
because the administrative unit can decide not to ac-
cept a claimant into the new registry, and so prevent
their case being head by a judge. The bill does not make
clear when and on what bases the administrative unit can
reject a claimant. Furthermore, if there is more than one
claim over the same property, as is to be expected, the
unit will have the power to decide which claim is legiti-
mate, without bringing this decision for consideration in
court. Additionally, the bill gives the administrative unit
the power to decide when claims cannot go forward
for procedural reasons, without specifying what those
reasons may be.

Having an administrative agency take care of the man-
agement aspects of the restitution process is advanta-
geous because it speeds up the process; however it is
of concern that its decisions are not subject to review.
For example, the proposed process does not give IDPs
aright to appeal the decisions by the administrative unit.
All elements of the process in which justice is being
administered should be decided by judges in agreement
with preset rules to guarantee independence and pro-
cedural rights particularly in the context of the battle to
maintain separation of powers and judicial independence
in Colombia.

What happens when the administrative unit
approves the claims?

Once the administrative unit has compiled the registry, it
will bring the claims to newly-appointed agrarian appeals
judges. This particular jurisdiction is not new: it was putin

place decades ago as part of one of the agrarian reforms,
but was never staffed with judges. These judges will rule
on claims after an abbreviated procedure of four months
in total (a very short period compared to the normal time
span of law suits in Colombia, which often take many
years) in which anyone opposing the restitution claim will
have to prove that they acquired the land lawfully. Ordi-
nary rules of evidence will apply, but judges are allowed
to issue their judgment at any time in the process, and
need not accept all evidence if they have made up their
mind. The bill does not provide the possibility to appeal
against these judicial decisions.*®

What happens to current occupiers of the land?

If the agrarian judges issue a decision in favour of the
displaced claimant, the administrative unit will evict those
occupying the land, and will restore the title to the land
to the victim. It is not clear whether the rights of victims
without formal ownership will be upgraded to give them
full legal title over the property. In any case, having the
administrative unit act as an intermediary protects IDPs
and guarantees that they can repossess the land.

According to Pinheiro Principle 17, it is necessary to com-
pensate secondary occupants who are found to have
occupied the land in good faith. In the proposed system,
they will be paid compensation from a trust fund that will
be created for this purpose and funded by the govern-
ment and international donors.

IDP participation and special protections for women

Pinheiro Principle 14 establishes that property restitution
programmes should be carried out with adequate consul-
tation and participation with the affected persons, groups,
and communities. There is no evidence that the drafting
of this bill has yet included participation from victims,
and it is necessary to assure that IDPs are consulted
during the congressional debates, as they were during
the debate on the Victim's Law in 2009. Furthermore, the
results of the consultation processes led by the CNRR
in its preparation of the PRB should also be taken into
account and inform this law.

Another important issue which the bill does not address
is equality between men and women in the restitution
process, enshrined in Pinheiro Principle 4. It has been
documented that in Colombia women are in a more pre-
carious situation than men when it comes to property
rights. Informal marriages fail to give women a share in
the ownership of land, inheritance practices favour men,
and informal rules and social practices favour men’s par-
ticipation in land markets and access to credit.#” Women's
land rights are often only indirectly protected, via those of
their male partner.®® It has also been reported that without
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a male voice to back them, women often struggle to be
heard at community or town meetings.*°

As a result, women are largely uninformed about land
ownership and tenancy. They tend to be unaware of how
property was acquired, or the existence or lack of docu-
ments and titles. When displaced women declare their
situation to the government's IDP register, they rarely
have information about their land, and in some cases
do not consider themselves owners. For these reasons
widows and female heads of households are much more
vulnerable to losing their land. To counter these factors,
the bill should include additional measures (some have
already been proposed®®) with which to protect the prop-
erty rights of women.

3.4 Obstacles which the restitution plan will
face

Any effort to support property restitution in Colombia will
inevitably face a variety of challenges. The first is political
opposition, even in the case of proposed legislation such
as the latest bill, which only addresses land appropriated
by paramilitaries and other non-state groups. Many rep-
resentatives in Congress have links with powerful cor-
porate and paramilitary groups that could be affected by
land restitution: as many as one in three members of the
newly-elected Congress is under investigation for allega-
tions including links with paramilitary groups, which were
made public during the Justice and Peace investigations,
and which led to the “parapolitics” scandal.® Even though
it is impossible to predict the outcome of the debates,
opposition to the law is to be expected despite the fact
that it is a government bill.

If the plan does overcome opposition to be passed in
Congress and go on to become law, it will then face
practical, procedural and technical problems. The first
is related to the judicial capacity necessary to prevent
restitution processes from dragging on for years due
to bottlenecks. To ensure sufficient capacity, it is im-
portant that agrarian judges are appointed exclusively
to handle restitution claims. The bill, however, implies
that they will also rule on other issues, by declaring in
Avrticle 10 that they should give preferential treatment to
restitution cases.

Both judges and officials in the administrative unit need
authority and legitimacy to carry out the roles. To this end
the process of their appointment should be transparent
and accord to established guidelines to prevent corrup-
tion and undue influence.

There is also the risk of violence against claimants by
the illegal occupiers of land. Threats and killings of land

advocates have shown the risks associated with the is-
sue: 45 grassroots leaders have been killed for advocating
for land restitution.® By having the administrative unit
bring claims before the judges, the mechanism provides
some protection for candidates, but provisions to provide
additional protection measures, both during the process
and following restitution, should be included.

Experience with problems arising from the restitution of
collectively-owned land should also be taken into account
to avoid the same pitfalls. In a restitution case in 2010 in
Chocé department, where the previous administration
had ordered the restitution to members of Afro-Colom-
bian communities of 29,000 hectares appropriated by
paramilitaries, it emerged that the leaders of the com-
munities to whom the land was to be restituted had been
influenced by the African palm corporations that held the
land, and had previously agreed to grant them control of
it. Assassinations and violence against those denouncing
this influence followed, and the Constitutional Court in-
tervened to stop the process ruling that it was not clear if
these leaders represented the communities.®® The Court
ordered a census of the population in the communities,
which is ongoing. To prevent this case from repeating
itself, it is crucial that genuine participatory consultations
take place according to ILO Convention 169.
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The road ahead: towards non-repetition of
violations and sustainable returns

4.1 Restitution in the midst of ongoing
violence

Solving the immediate problem of giving land back to
IDPs will be a complex enough process. But beyond this
complexity, the greatest challenge to property restitu-
tion in Colombia is likely to arise from the fact that it
will inevitably take place alongside continuing violence
and displacement. The situation has been described as
one of “transitional justice without transition™* because
transitional justice processes are generally implemented
at the end of an armed conflict or dictatorship as a way
to enable the transition to peace and democratic rule.

As has been widely documented, following the paramilitary
demobilisation process, new groups with similar structures
operating in the same areas emerged and have contin-
ued to perpetrate human rights abuses. If it is adopted,
the restitution programme will have to reflect this reality.
For example, it will be necessary to give beneficiaries a
broad range of options to enable them to exercise their
property rights after formal restitution, and so recover the
self-sufficiency which they lost in being displaced. If they
are to enjoy a free choice of settlement,®® they must have
an option not to return to their point of displacement but
rather to sell, rent, or otherwise dispose of restituted land.
For this to be a realistic possibility in areas still under the
control of perpetrators of violence or their successors, the
government would have to implement a scheme to enable
IDPs to exchange restituted land with equivalent property
in the area where they have resettled.®

The current proposal does not include any such mea-
sures. In fact, it goes in the opposite direction: to prevent
repetition of dispossession, the bill bans any transaction
on restituted land for two years. This measure may help
to make returns sustainable, but it denies IDPs the means
to seek to integrate in the place of their displacement or
resettle in a third location. Thus it limits the possibilities
of the vast majority of Colombia’s IDPs, who, as surveys
have shown, are not interested in returning in the current
conditions.%” Apart from the prevailing insecurity, many
IDPs are no longer in a position to rebuild rural livelihoods
after living for many years in urban areas.Guiding Princi-
ple 28 underlines their right to return voluntarily, in safety
and with dignity, or to resettle voluntarily in another part
of the country, while Pinheiro Principle 10 underlines that
the pursuit of durable solutions other than return does
not prejudice displaced people’s right to the restitution
of their housing, land and property.

The restriction on transactions has clearly been incor-
porated in the bill to protect returnees, perhaps drawing
on the success of Accién Social's land protection pro-
gramme (the PPT). Even though the underlying idea may
be the same in the two-year restriction on transactions
included in the restitution bill, the main difference with
the PPT mechanism is the blanket restriction on transfer-
ring restituted land, with no possibility for the owner to
request a lifting of the ban on transactions. While farmers
at risk of displacement may choose to prevent loss of their
land through forced or false transactions by freezing its
title, people who have already been displaced and have
then repossessed their land should be able to sell their
property if they realise after restitution that their return
is not feasible or desirable.

There are two possible ways to give victims the choice of
how to exercise their property rights while still preventing
new dispossessions. One would be to give them the right
to request lifting the restriction on transactions over the
property at the end of the judicial process, which would
allow judges to assure that the request is voluntary. An-
other one would be to remove the two-year restriction al-
together, giving victims the opportunity to request judges
to include their newly-restituted land under the protection
scheme of the PPT when restitution takes place.

If none of these measures are included, the two-year
restriction could defeat its own purpose: if people are
restituted their land but do not return, the land would
effectively stay abandoned for two years until they can
sell it or rent it, which will be conducive for new appro-
priations. Overall, there should be more consultation and
participation with IDPs on this issue, as mentioned above
and emphasised by Pinheiro Principle 14.

4.2 Economic opportunities for small
farmers and returnees

In addition to ongoing violence, the second challenge
to the success of the restitution process is that it will
take place in a context of declining economic opportuni-
ties for small-scale farmers, as evidenced by the extent
of economic migration from rural to urban areas. The
phenomenon has only been encouraged by the rural
development model enshrined in the 2006-2010 national
development plan and the 2007 rural development stat-
ute (later repealed by the Constitutional Court), which
promoted large agricultural businesses at the expense of
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peasants and small landowners. The Santos administra-
tion has pledged to reverse this trend and help peasants
rebuild small-scale agriculture. It has also pledged to
reverse the direction of the previous government'’s agrar-
ian development policy to provide support to small-scale
farmers and returnees.®

However, the proposed restitution bill does not include
any of these measures in its articles. It is mentioned in
the “motivations” section of the bill, but there is signifi-
cant difference between this section, which is essentially
rhetoric, and the articles of the bill itself. The motivations
section mentions measures to support agricultural pro-
duction by returnees, incentives for rural development,
and the allocation of land to landless peasants. All these
supplementary measures figured prominently in the draft
PRB as additional programmes, and they could easily be
incorporated into the new government bill.?® Following
Pinheiro Principle 18, it will be desirable to consolidate all
these measures in the restitution bill itself, as the PRB did,
rather than leaving them to be adopted by other eventual
legislation that is still uncertain.

The long-term success of the restitution plan is ultimately
in the government'’s interest. It should not stop at the
point of achieving restitution of land: for those wishing
to return to their land after restitution, the government
should aim to make returns sustainable by providing sup-
port for returning IDPs to rebuild their livelihoods and
become productive again.?® This will be essential to as-
sure that restitution truly contributes to the consolidation
of the peasant small-holder class (campesinado) and the
construction of peace.

4.3 Additional measures to document land
lost and streamline land registers

The restitution plan set forth creates a mechanism for
documenting land lost within the restitution areas de-
limited by the government, but it does not include a na-
tionwide census of all land lost. Again the “motivations”
section of the bill mentions that it sets out to implement
the orders given to the government by the Constitutional
Court, but the bill does not include these programmes in
its articles. It is thus not clear how the government will
seek to implement all these measures.

Pinheiro Principle 15.1 determines that cadastres for regis-
tration of land rights should be established as part of res-
titution programmes. The Constitutional Court has also
ordered the government to take these steps in addition to
setting up a restitution mechanism. It has recommended
two particular steps: to carry out what it calls a “census”
of land, to identify down to every single property that has
been lost by IDPs in the country; and to streamline and

update the cadastral system for registering ownership of
land.?" In other words, the government should go beyond
registering land in the limited restitution areas to include
the entire country.

Harmonising legislation and repealing of conflicting
measures

Pinheiro Principle 18.1 establishes that states should
amend, reform, or repeal laws, regulations and practices
that hinder the right of IDPs to property restitution. This
is an outstanding task in Colombia, which should ac-
company the adoption of a restitution plan. A variety of
norms and policies in different domains have coalesced
to create a complex patchwork of piecemeal, obstruc-
tive and sometimes contradictory law, which must be
amended or repealed alongside the adoption of a new
restitution programme.5?

Some of this has already been achieved by the Consti-
tutional Court, which declared unconstitutional a rural
development statute, Law 1152 of 2007, %% which placed
the entire focus of rural development on large business
projects, many of them running counter to the interests
of peasants and indigenous peoples.®* But Law 1182 of
2008 is still in force; this law established an abbreviated,
oral procedure to deal with incomplete or encumbered
land titles and those transferred by parties without the
legal rights of ownership to so do. Its provisions are highly
detrimental to victims of dispossession, particularly in a
conflict setting, and should be repealed.?® This law has
been described by human rights leaders as the law that
legalised the violent appropriation of land.®®

Additionally, rules drafted for circumstances of peace
and for stronger institutional arrangements must be re-
pealed or amended because of their unintended harmful
effects in the context of ongoing conflict. In particular,
norms contained in the civil code of 1887, which allow for
limitations to the dominion of the owner over the property
by giving rights to a non-owner over the same object
(based on the Roman legal concept of ius in re aliena). In
a conflict context, such norms add instability and facilitate
appropriations.
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About the Internal Displacement Monitoring
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The Internal Displacement Monitoring Centre (IDMC)
was established by the Norwegian Refugee Council in
1998, upon the request of the United Nations, to set up
a global database on internal displacement. A decade
later, IDMC remains the leading source of information and
analysis on internal displacement caused by conflict and
violence worldwide.

IDMC aims to support better international and national re-
sponses to situations of internal displacement and respect
for the rights of internally displaced people (IDPs), who are
often among the world's most vulnerable people. It also
aims to promote durable solutions for IDPs, through return,
local integration or settlement elsewhere in the country.

For more information, visit the Internal Displacement
Monitoring Centre website and the database

at www.internal-displacement.org
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