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ARTICLE 19 launched this beginners’ guide as part of our work on reform in Myanmar. It is

part of a series of such guides which are available at www.article19.org
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Introduction

This background paper is designed for freedom of expression advocates in Myanmar.
It covers the questions frequently asked by people involved in media freedom and free
speech campaigns. These questions include:

e What are the international freedom of expression standards?

e  How should print, broadcast and online media be regulated so that freedom of
expression be safeguarded?

e How should courts balance between freedom of expression and other rights and
interests when deciding cases relating to media and journalists?

e  What are the international standards relating to organizing and holding protests?
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As a member of the international gives an overview of the exact meaning of
community, Myanmar has an obligation to the rights under international law and of
respect and protect the right to freedom recommendations of international bodies.
of expression and media freedom. This This background paper is designed to be
background paper is intended as an reader friendly as it is written in simple,
accessible and reliable resource of the non-legal language, with numerous
international standards relating to media examples and in questions-and-answers
regulation, access to information, the format.

rights to assembly and to expression. It



The content of the background paper
reflects issues which the authorities in
Myanmar are currently reforming or need
to reform to democratize media and
protect human rights. These issues were
identified by civil society activists and
media professionals who participated in the
‘Agenda For Change’ project in Myanmar.
The elaborations and recommendations in
the background paper aim at empowering
civil society actors and ensuring their
participation in the reforms of the national
legislation relating to media and human
rights.
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International standards on the right to free expression

What do we mean by the human
right to freedom of expression?

The human right to freedom of expression
means a humber of things:

1. As one of the human rights, the right
to freedom of expression is recognised
international law. The international
agreements recognising human rights are
intended to protect individuals from their
governments;

2. The fact that one has a human right
means that governments are obliged to
respect the right. International law lists
not only specific human rights but also
corresponding obligations for governments
to every human over whom they exercise
jurisdiction;

3. Human rights allow individuals to make
a claim in courts against their governments
when state bodies like police officers or
ministers violate them and get a remedy.
Moreover, international law establishes the
principle that any violation of these rights
is not an internal affair, but of legitimate
concern to the international community as a
whole. As a result, individuals can complain
of violations of their human rights before
international bodies and courts.
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Which are the international
agreements relating to the right to
freedom of expression?

The right to freedom of expression is
guaranteed by international and regional
human rights agreements between the
states. The most significant international
agreements recognizing the right to
freedom of expression are the Universal
Declaration of Human Rights [UDHR] and
the International Covenant on Civil and
Political Rights [ICCPR]. Both international
law instruments have been developed
under the UN system in 1949 and 1966.

Article 19 of the UDHR states:

Everyone has the right to freedom

of opinion and expression; this right
includes freedom to hold opinions without
interference and to seek, receive and
impart information and ideas through any
media and regardless of frontiers.

Article 19 of the ICCPR states:

1. Everyone shall have the right to hold
opinions without interference.

2. Everyone shall have the right to
freedom of expression; this right shall
include the right to seek, receive and
impart information and ideas of all kinds,
regardless of frontiers, either orally, in
writing or in print, in the form of art, or
through any other media of his choice.

3. The existence of the rights provided for
in paragraph 2 of this article carries with it
special duties and responsibilities. It may
therefore be subject to certain restrictions,
but these shall only be such as are provide
by law and are necessary:

a. For respect of the rights or reputations
of others;

b. For the protection of national security or
of public order (ordre public), or of public
health or morals.

The right to freedom of expression is
guaranteed by the ASEAN Human Rights
Declaration. It is a regional human rights
agreement developed by the ASEAN
Intergovernmental Commission on Human
Rights and adopted unanimously by ASEAN
members (including Myanmar) in November
2012.

Article 23 of the Declaration states:

Every person has the right to freedom of
opinion and expression, including freedom
to hold opinions without interference and
to seek, receive and impart information,
whether orally, in writing or through any
other medium of that person’s choice.
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Is Myanmar obliged to respect the
right to freedom of expression?

Yes. Myanmar is obliged to respect all
human rights including the right to freedom
of expression. Although Myanmar has

still to sign the ICCPR today the right to
freedom of expression has gained the force
of a binding custom within international
law.

Myanmar has made an international
pledge to respect the right to freedom of
expression since as a member state to

the ASEAN it should adhere to its Human
Rights Declaration. The right to freedom of
expression is also guaranteed by Articles
354 and 365 of the current Constitution of
Myanmar.
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Is it necessary for Myanmar to sign
the ICCPR?

Yes. By signing the ICCPR Myanmar will
not only confirm its pledge to respect

and ensure human rights. It will also be
obliged to report to the UN how it fulfils its
obligation. At the same time the signing
of the ICCPR by Myanmar will empower
national and international organisations
to monitor the human rights situation in
the country and insist on observance of
the international standards established by
various UN human rights bodies.
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Which authorities clarify the
scope of the right to freedom of
expression?

The following international bodies have
powers to provide answers to clarify the
interpretation of the international human
rights agreements and give answers

to many of the concrete questions
encountered by those who wish to invoke
the right, or those who are required to
apply it.

Within the UN system, the Human Rights
Council has powers to assess the human
rights situation in all 193 UN Member States
(including Myanmar). Appointed by the

UN Human Rights Council, the UN Special
Rapporteur on the Promotion and Protection
of the Right to Freedom of Opinion and
Expression identifies new trends and
attempts to clarify the scope and meaning
of the right to freedom of expression.

The UN Human Rights Council has also
appointed the UN Special Rapporteur on the
situation of human rights in Myanmar who
monitors the current situation of human
rights in Myanmar. The UN Human Rights
Committee is responsible for overseeing

compliance with the ICCPR. Finally, UNESCO
also sponsors declarations and other
international standard setting documents on
freedom of expression.

At regional level, the ASEAN
Intergovernmental Commission on

Human Rights has a mandate to promote
human rights and uphold international
human rights standards as prescribed by
international human rights treaties and the
ASEAN Human Rights Declaration.

Special regional human rights bodies have
been established in Europe (the European
Court of Human Rights, Council of Europe,
Organization for Security and Cooperation
in Europe (OSCE)), Africa (African Court
for Human and Peoples’ Rights, African
Commission on Human and Peoples’
Rights), Americas (the Inter-American
Commission on Human Rights, the Inter-
American Court of Human Rights).

There are also regional special mandates for
freedom of expression — the Organization

of American States Special Rapporteur

for Freedom of Expression, the Special
Rapporteur on freedom of Expression

in Africa, the OSCE Representative on
Freedom of the Media. Every year since
1999, the regional and UN special mandates
issue joint declaration on freedom of
expression.
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What are the key aspects of the
right to freedom of expression?

According to Article 19 of ICCPR the right
to freedom of expression has five main
aspects:

1.) “Everyone shall have the right...": This
formulation means that the right belongs
to both individuals and legal persons (like
newspaper companies, for example). No
distinction should be made on the basis of
citizenship (states must guarantee the right
of freedom of expression not only of their
citizens but of foreign citizens and stateless
persons on their territory.). No distinctions
should be also made on the basis of gender,
religion, political or other opinion, property
or any other status.

2.) “...to seek, receive and impart...":

The right includes the opportunity to tell
others what one thinks or knows and to
seek and receive information from others,
for example by obtaining and reading
newspapers, listening to broadcasts, surfing
the internet, participating in public debates.

3.) “...information and ideas of any kind...":
The right to freedom of expression applies
not only to information and ideas generally
considered to be useful or correct but to
any kind of fact or opinion which can be
communicated, including controversial, false

or even shocking materials.

4.) “...regardless of frontiers...”: the right
to freedom of expression is not limited by
national boundaries; States must allow
their citizens to seek, receive and impart
information to and from other countries.

5.) “...either orally, in writing or in print, in
the form of art of through any media...”:
Citizens should be permitted to express
themselves through any traditional and
social media, works of art and public
meetings.
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General rules on content restrictions

Can the right to freedom of
expression be restricted?

Yes. Article 19 paragraph 3 of the ICCPR
allows for expression to be restricted.

It provides that the existence of the
right carries with it special duties and
responsibilities. The right is subject to
certain restrictions.
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Who can restrict expression?

Normally expression is restricted by state
bodies. It can be the legislator (by adopting
a law on defamation, for example) or

by a media regulator (by not revoking a
broadcast licence) or by a police officer

(by seizing the leaflets which are being
distributed by a protester).

International human rights law provides
protection of expression against actions of
state bodies. In General Comment 34 the
UNHRC set out that “[a]ll branches of the
State (executive, legislative and judicial) and

other public or governmental authorities, at
whatever level — national, regional or local -
are in a position to engage the responsibility

of the State party”.
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Are there criteria for restriction of
expression?



Yes. Article 19 paragraph 3 of the ICCPR
provides that the right to freedom of
expression may be subject to certain
restrictions but “these shall only be such as
are provide by law and are necessary:

a. For respect of the rights or reputations
of others;

b. For the protection of national security or
of public order (ordre public), or of public
health or morals.”

It means that all limitations on free speech
must meet three requirements:

1. The restrictions must be set out in law.
Normally freedom of expression is restricted
through laws specially designed for
protection of reputation (defamation laws)
or national security (for example, terrorism
laws) or public morals (for example, laws
against obscenity or pornography);

2. The restriction should pursue only one
of the following interests: to ensure respect
of the rights or reputation of others or to
protect of national security, public order,
public health or public morals.

Restrictions on the right to freedom

of expression for the protection on

other grounds is not permissible under
international law. For example, desire to
shield institutions such as the army or the
administration or religion from criticism can
never justify limitations on free speech.
Likewise the UN Human Rights Committee
has expressed concern regarding laws

on such matters as lack of respect for
authority, protection of the reputation of
monarch or heads of state, disrespect for
flags and symbols.

3. Any restriction on the right to freedom
of expression be necessary for the
protection of the rights of others or the
other legitimate interests. It means that
legislators and the law enforcement bodies
should always balance between the right to
freedom of expression and other rights and
interests and consider if the restriction of
the first is necessary. The great majority of
cases of violations of the right of freedom
of expression are a result of the failure of
legislators or law enforcement bodies to
consider the question of necessity.

Furthermore, international courts have set
out few qualitative requirements that the
public authority must demonstrate to justify
that a restriction on the right to freedom

of expression is necessary. The state must
demonstrate that:

1. The restriction is in response to

a pressing social need, not merely
convenience or usefulness. For example,
there is no pressing social need for the
prosecutor to initiate criminal proceedings
for defamation of a state official if there is
no complaint by the official.

2. If there exists an alternative measure
which would accomplish the same goal

in a way less intrusive to the right to
freedom of expression, the chosen measure
is not in fact “necessary”. For example,



shutting down a newspaper for defamation
is excessive, a retraction, or perhaps a
combination of a retraction and a warning
or a modest fine, would adequately protect
the defamed person’s reputation.

3. The impact of restriction must be
proportionate, meaning that the harm

to freedom of expression caused by the
restriction must not outweigh its benefits
to the interest it is directed at. For example
imprisonment for defamation has been
found by international courts to be a
disproportionate restriction of freedom of
expression.

When the restriction does not apply to one
of these requirements it is not necessary.
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When should the content be
restricted?

Because of the risk of abuse by state bodies
of their powers, as a matter of principle

any suppression of expression should be
made after publication. In some countries
(for example, USA and Argentina) any

prior restraint to freedom of expression

is forbidden by the constitution. ARTCILE



19 notes that systems of prior restraint
whereby publications must be submitted
to censors for clearance before being
distributed have for some time now been
unknown among democracies.

Prior restraints can be acceptable

under international law only as a highly
exceptional measure, taken only when a
publication threatens grave harm, such as
loss of life or serious harm to health, safety
or the environment. An article deemed
defamatory, blasphemous, obscene or
overly critical of the government would
rarely if ever meet this threshold. Any
decisions for prior restraint should be
triggered by complaints and taken by court.
They should be subject to appeal too.

Eﬂgoa% i% TG@)E‘:Q@GPO%
O§ 3961 sgom%ew) &ee

s?§
OGOJD $O§ ’)GO

pod§ GCDOSDG G.§ S%J GOG:DOG@)S

O?CISG(YSG orSGo
320:0005865 ci[glo.?ooagoaé
29, iﬁcqp (pown- 39998103

.§9) :390 d 0G336)

e

100800 030808$ :QIOgUp0Y|
oooemoo I Article

19 G@S 20p5¢0 000560 8(7%

m oo GO 3 o8$ q"o 05dqp:00p5
<ﬂ8 co& ©0S lq 20

6 20 q@ 3 soEeonosdel
sraee] o§o 5603
we‘%?ac?meq $Ecqp s0p¢

meszuggiée che

22033a¢050|gieonp60I

Ecoomo ooses;oo% &

090500@ oo% :Do%go

(730300:)

90?05

o']
D |m$:>30808 qﬂo o%; mcﬁoo%qem

20251 s:;?&oo 9O 032000000 coé();o

(:%I GLS‘é% saeoaé;

Ofgs 1 3 §p

(p6po 2 g% 9109
693,99 oo i

oeMIe .$ oD oo&m$030808
910 2 oSooqoS@S cofG: ooepsee
0908 %oa g orSoof:oqeoao

QPN soq?ao?oo?,oaéu



crlcisp plsicelasleat Yebleple Sl BNTRIEI]
Sk ISeRcAISIN ot

Specific cases of content restriction
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Defamation

What is defamation?

Defamation is the communication of a false
statement of fact which damages reputation
of a person.

This definition contains four elements. In
order to be defamatory, a statement must:

e be false (see the section on the
defence of the truth, below);

e be of a factual nature (see the section
on the defence of opinion);

e  cause damage; and

e this damage must be to the reputation
of the person concerned, which in turn
means that the statement in question
must have been read, heard.

Example of defamation scenario: a
newspaper publishes an article whose
author alleges that a teacher at the local
primary school gives alcohol to children. The
allegation is defamatory because it is factual
and damages the reputation of the teacher.
If the court establishes that the statement is
false it can find the article’s author guilty of
defamation.
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How is defamation regulated?

States protect reputation through
defamation laws which provide for
sanctions for those who unlawfully defame
other persons. Broadly speaking, the term
‘defamation law’ is used to refer to any

law related to the protection of individuals’
reputation or feelings. All countries have
defamation laws, although a range of terms
are used to describe these, including libel,
slander, insult, ‘desacato’ and so on.

In many countries, defamation is both a
civil wrong and a criminal offence. The
distinction between civil and criminal
defamation laws reflects the wider division
between civil and criminal law which exists
in all legal systems. Criminal law generally
deals with acts which are deemed to harm
the general public interest, such as assault
or robbery. Although such acts may take
place between two individuals, they are
considered to pose a risk to everyone in
society, since everyone is at risk of being
attacked or robbed if such actions are not
sanctioned. If found guilty, the suspect
can be required to make reparation to the
community by paying a fine to the State,
be punished through a prison term or have
some other penalty imposed.

Civil law, on the other hand, is concerned
with private disputes between individuals
or organisations. It covers such matters
as contracts, property ownership, labour

20

relations and family disputes, all of which
are considered to be issues between the
individuals involved. The purpose of the
civil law is not to punish on behalf of
society, but to restore the wronged party
to their rightful situation. Civil courts can
award compensation, but cannot impose
fines or prison sentences.
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What is the difference between
defamation and hate speech?

Hate speech laws are laws which prohibit
statements which incite discrimination,
hostility or violence against a group with

a shared identity, such as nationality,

race or religion. In some cases, the term
‘group defamation’ is used to refer to such
laws. There are, however, two important
differences with defamation laws: first,
hate speech laws are intended to protect
the safety and social equality of vulnerable
groups, rather than their reputation; and
second, hate speech laws protect groups
of people, identified by certain shared
characteristics, rather than individuals or
legal persons (such as businesses or non-
profit organisations).
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What is the difference between
defamation and blasphemy?
Blasphemy laws are laws which prohibit
the denial or mockery of religion(s). The
difference with defamation laws is again
that blasphemy laws do not specifically
protect individuals or even the reputation

of the religion. Rather, they protect the
sensitivities of adherents to the religion.
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What are the problems with
defamation laws?
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The UN Human Right Committee has
recognised the threat posed by criminal
defamation laws and have recommended
that they should be abolished. It has
criticised the existence of law protecting the
reputation or honour of heads of state and
of the honour of public officials because
such law are not necessary in a democratic
society and have a chilling effect on free
expression

The UN Human Rights Committee has also
criticised excessive penalties in defamation
cases and declared that imprisonment is
never an appropriate penalty. It held that
prolonged trials for defamation have a
chilling effect that may unduly restrict the
exercise of freedom of expression of the
person concerned and others.

Why is criminal defamation problematic?

One of the main concerns with criminal
defamation is the serious chilling effect

it exerts on freedom of expression.
Criminal defamation laws can lead to

the imposition of harsh sanctions, such
as a prison sentence, a hefty fine or, in
the case of journalists, suspension of the
right to practise their profession. Even if
the maximum penalties are low, criminal
defamation can still cast a long shadow:
individuals prosecuted under it face the
possibility of being arrested by the police,
held in pre-trial detention and subjected to
a criminal trial. Even if the court imposes
only a minor fine, they may be burdened
with a criminal record and face the social
stigma associated with this.



The chilling effect of criminal defamation
laws is significantly exacerbated due

to the fact that, in many countries, it is
powerful social actors — such as government
officials, senior civil servants or prominent
businessmen — who bring the vast

majority of cases. These individuals seek

to abuse such laws to protect themselves
from criticism or from the disclosure of
embarrassing but truthful facts.

Another key objection to criminal
defamation laws is that the goal of
protecting individuals’ reputations can
effectively be accomplished through the civil
law. This is borne out by the experience of
countries which have abolished or no longer
use their criminal defamation laws. This
raises serious doubts as to whether criminal
defamation laws, by nature a more heavy-
handed instrument, are justifiable since, as
noted above, the least intrusive effective
restriction must always be preferred.

Criminal defamation laws are also criticised
on other grounds. Defamation is arguably
a private matter between two individuals,
with which the State should not concern
itself. Furthermore, a criminal conviction
will usually not provide the defamed person
with any compensation, since in most legal
systems fines go directly into the State’s
pocket.

In line with the criticism on criminal
defamation laws by UN bodies in the recent
years many countries abolished these laws
in favour of civil defamation.
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If criminal defamation cannot

be immediately abolished, what
interim measures should be
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adopted to guarantee the right to
freedom of expression?

ARTICLE 19 argues that all criminal
defamation laws breach the guarantee

of freedom of expression. However, in
recognition of the fact that many countries
do have criminal defamation laws which
are unlikely to be repealed in the very near
future, it has suggested interim measures
to attenuate their impact until they are
abolished:

i. no-one should be convicted for criminal
defamation unless the party claiming to
be defamed proves, beyond a reasonable
doubt, the presence of all the elements of
the offence, as set out below;

ii. the offence of criminal defamation shall
not be made out unless it has been proven
that the impugned statements are false,
that they were made with actual knowledge
of falsity, or recklessness as to whether or
not they were false, and that they were
made with a specific intention to cause
harm to the party claiming to be defamed;

iii. public authorities, including police and
public prosecutors, should take no part
in the initiation or prosecution of criminal
defamation cases, regardless of the
status of the party claiming to have been
defamed, even if he or she is a senior
public official;

iv. prison sentences, suspended prison
sentences, suspension of the right to
express oneself through any particular



form of media, or to practise journalism or
any other profession, excessive fines and
other harsh criminal penalties should never
be available as a sanction for breach of
defamation laws, no matter how egregious
or blatant the defamatory statement.
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How to establish the balance

between the right to freedom of
expression and defamation?

eooo&a

When determining whether freedom of
expression should be restricted for the
protection of reputation judges should
take into account the three-part test set
out in Article 19 of the ICCPR (see the
previous section). In particular they should
consider whether the decision in favour of
reputation as well as the sanction imposed

25



are truly necessary for the protection of the
reputation. We recall that the requirement
of ‘necessity’ imposes strict quality

controls on laws which restrict freedom of
expression:

e  First, a restriction on free speech
must be in response to a pressing
social need, not merely a matter of
convenience.

e  Second, the least intrusive measure
which would achieve the pressing
social need must be employed since
a more intrusive measure would not
be necessary if a less intrusive option
were available. For example, shutting
down a newspaper for defamation
is excessive; other remedies, such
as a retraction or a modest damage
award, provide adequate protection for
reputation.

e  Third, the impact of restrictions
must be proportionate, meaning
that a measure’s harm to freedom
of expression must not outweigh
the benefits to the interest it aims to
serve. A restriction which provides
limited protection to a person’s
reputation but which seriously
undermines freedom of expression

would not meet this standard.
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What are the defences in
defamation cases?

International law recognises the following
defences in defamation cases:

The defence of truth - nobody should
be responsible for truthful statements.

The defence of public interest -

cases involving matters of public
interest, such as comments about
public figures, General Comment No.
34 requires that consideration be
given to “avoiding penalising untrue
statements that have been published
in error but without malice.” In other
words, the law should recognise that
the public interest of freedom of
expression may prevail over reputation
and that the nature of information
collection and distribution may lead to
errors. These errors, which normally
happen because journalists cannot
wait until they are completely sure
that every fact made available to

them is correct before publishing the
story, should be ignored if author has
not acted with malice. In cases of
journalism, journalists can demonstrate
that they have acted without malice

by proving that in the preparation of
their materials they have observed

the professional standards and code

of ethics. Judges should examine the
whole text of the material to determine
whether journalists acted with malice.

Defence of opinion: International law
differentiate between opinion and
factual statements. Paragraph 9 of
General Comment No. 34 specifies:

e  The right to hold opinions permits
no exception or restriction;

¢ No person may be subject to the
impairment of any rights under
the Covenant on the basis of
his or her actual, perceived or
supposed opinions;

e  All forms of opinion are protected,
including opinions of a political,
scientific, historic, moral or
religious nature;

e Itis incompatible with
international law to criminalise the
holding of an opinion;

e  The harassment, intimidation
or stigmatisation of a person,
including arrest, detention, trial
or imprisonment for reasons

27



of the opinions they may hold,
constitutes a violation of the right
to hold an opinion.

e  Absolute and qualified privileges:
There are certain forums in which the
ability to speak freely is so vital that
statements made there should never
lead to liability for defamation. Such
an absolute privilege should apply, for
example, to statements made during
judicial proceedings, statements
before national and local parliaments
and fair and accurate reports on such
statements. Certain other types of
statements should enjoy a qualified
privilege; that is, they should be
exempt from liability unless they can
be shown to have been made with
malice. This latter category should
include statements which the speaker
is under a legal, moral or social duty to
make, such as reporting a suspected
crime to the police.

e  Words of others: Finally, journalists
should not be held liable for reporting
or reproducing the statements of
others, so long as these statements
have news value and the journalist
refrains from endorsing them.
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Are politicians and other public
officials entitled to a higher
protection against defamation?

Vigorous debate about the functioning of
public officials and the government lies at
the heart of democracy. To ensure that this
debate is pursued freely, uninhibited by
fear of litigation, international courts have
consistently held that public bodies and
officials should tolerate a wider degree of
criticism than ordinary citizens.
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Can public bodies such ministries
sue for defamation?

%80@(;] 206

Several established democracies do not
allow public bodies to sue for defamation
under any circumstances, both because

of the danger to freedom of expression
and because public bodies are not seen as

30

having a “reputation” entitled to protection.
As abstract entities without a profit motive,
they lack an emotional or financial interest
in preventing damage to their good name.
Moreover, it is improper for government to
spend public money on defamation suits to
defend its own reputation.

The UN Human Rights Committee has
recommended the abolition of laws
criminalising defamation of the State.
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What should be the remedies in
defamation cases?

Like any restriction on freedom of
expression, sanctions for defamatory
statements must be ‘necessary’, that is,
they should be proportionate so that

their footprint on the right does not go
beyond what is needed. Traditionally, the
ordinary remedy for defamation has been
financial compensation, but in several
countries a culture of excessive awards has
had a negative effect on the free flow of
information. A variety of less intrusive but
still effective alternative remedies exist,
such as a court order to issue an apology
or correction, or to publish the judgment
finding the statements to be defamatory.
Such alternative remedies are more speech-
friendly and should be prioritised.

Where monetary awards are necessary

to redress financial harm, the law should
specify clear criteria for determining the size
of awards.
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Protection of national security, public order, public safety

Can the right to freedom of
expression be restricted on
national security/public order
grounds?

Yes, Article 19, paragraph 3 of the ICCPR
lists national security and public order and

safety as legitimate grounds for restriction
of the right to freedom of expression.
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What are the international
definitions of “national security”,

“public order” and “public
safety”?

There are no international definitions of
“national security”, “public order” and
“public safety”. The U.N. Sub-Commission

on Prevention of Discrimination and

Protection of Minorities has attempted to fill

this analytical void in its Siracusa Principles.

Principle B(iv) defines when a restriction

can be said to serve national security:

National security may be invoked to justify
measures limiting certain rights only when
they are taken to protect the existence

of the nation or its territorial integrity or
political independence against force or
threat of force.

National security cannot be invoked as a
reason for imposing limitations to prevent
merely local or relatively isolated threats to
law and order.

National security cannot be used as a
pretext for imposing vague or arbitrary
limitations and may only be invoked when
there exists adequate safeguards and
effective remedies against abuse....

A state responsible for systematic violation
of human right shall not invoke national
security as a justification for measures
aimed at suppressing opposition to such
violation or at perpetrating repressive
practices against its population.

According to this principle, restrictions

on the basis of national security are only
justifiable if they address a threat to the
“existence of the nation or its territorial
integrity or political independence,” as
distinct from localised violence and ordinary
criminal activities.

Principle B (ii) of Siracusa Principles sets
out that the expression “public order” may



be defined as the sum of rules which ensure
the functioning of society or the set of
fundamental principles on which society is
founded.

Principle B (vii) of Siracusa Principles sets
out that “public safety” means protection
against danger to the safety of persons,
to their life or physical integrity, or serious
damage to their property.

Examples of restrictions of freedom of
expression on national security/public

order grounds: laws protecting national
security, public safety and public order with
impact on freedom of expression are laws
classifying certain types of information or
banning the divulging of military information
or treason laws or laws banning calls for
insurrection or overthrow of government
(sedition laws).

39 [ 300K Gq 5139
ey

32

eo%r)nqqp ) Ecoomosa&a%f)%
@q&wémwo&é I

B ooocpgleqlsaqp o]?o? 38cdqe
§i$C o493 09 5060 é%eé]
mqqpe‘ﬁ Eonon38aod

IO, 0pC0000Q Gl "}E“ﬂl G‘l 8 ‘ﬁ WP

é QPio0g056 oooeoo&g ms;em:no
D leq co0eolonqod opeisdéepay|
8 col:q[o3possd 205

o
g 399§ B(iv) 03 g&o@ooooo
20005 Bapoonadie

qﬁ%ﬂl@lﬁém‘%w Qodqpe§6R5

cpedledgBaopd-
oye8e0SetaBaobpiaquadjar: w@

qecSTogSsc;e Stevplop) Roulealeantie)

QqPE0 oaou$ep@o EE%)? Sggm@; §o G

2m &:ooéooe §QS

Sce
cﬁps@o 8@28 algqc j%@:xnoﬁ] oo
ooe:n:oo o:) o00: oSo&ﬁqp 69
0509%5::0 "

e =5 &

0]? QOOO
OC Helsepl 37)906 2000
SQU%OO qJ (:?P O%%/

260808 &D
sqD:B (vii) 3;61@@03]8 gpdq

ooéeeoo ooo 20

o :Déll

Q) Gepado0 seficd(geepr
sgiﬁasé £, qﬁeqpaﬁg“zpcs o
guS[gE:epde005

§
ozm ; S 'G&?ofg”gti%’o;%@"‘*@%g
(73 20 GZIDQO(J)
Jﬁ;ﬂé ‘gaoijneﬁ
00|
G(SG

CU)C\P lGG] IS'D
mg‘” Eoude Q§°§§£;

%& [5g2988sqpeena00ntizagiodzaco
D30

o0s 3GOD0G3SE 060D
£'9$m$°° ahsl b qg?@é
Gm?%moﬁmﬁ s o% EBCaom, G
(opp} 30000 O

:é@ﬁoa ¥ e
What are the problems with
national security/public order and
safety restrictions?
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Very often, national security/public order
and safety restrictions are impermissibly
vague or respond to statements which pose
only a hypothetical risk of harm, making
them ideal instruments of abuse to prevent
the airing of unpopular ideas or criticism of
government.

Often courts are prevented from assessing
the rationale of the authority’s decision
aiming at protection of public order or
public safety or national security. For
example, the laws may not allow court to
assess the classification of information.

As a result governments can invoke easily
national security/public order/public safety
concerns to restrict public criticism against
them or prevent public control over their
actions.
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When can the public right to
know be restricted on grounds of
national security?

The Tshwane Principles set out no
restriction on the right to information on
national security grounds may be imposed
unless the government can demonstrate
that:

1. the restriction (a) is prescribed by law
and (b) is necessary in a democratic society
(c) to protect a legitimate national security
interest; and

2. the law provides for adequate safeguards
against abuse, including prompt, full,
accessible, and effective scrutiny of the
validity of the restriction by an independent
oversight authority and full review by the
courts.

The Tshwane Principles set out that national
security interest refers to an interest the
genuine purpose and primary impact of
which is to protect national security and

set out categories of information whose
withholding may be necessary to protect



national security interests (for example,
information about ongoing defence plans,
the production of weapons systems, specific
measures to safeguard the territory of the
state, critical infrastructure, etc).
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Are there cases when the public
right to know cannot be restricted
on grounds of national security?

Some categories of information are of
particularly high public interest given
their special significance to the process
of democratic oversight and the rule

of law. The Tshwane Principles provide
that there should be a presumption of
overriding interest in favour of disclosure
of information relating to the following
categories:

1. violations of international human rights
and humanitarian law;

2. information about cases of deprivation of
life or liberty or torture;

3. information about the structure and
powers of government;

4. decisions to use military force or acquire
weapons of mass destruction;

5. the overall legal framework concerning
surveillance of any kind;

6. financial information concerning state
budget or procurement rules or reports
made by supreme audit institutions;

7. information concerning the existence
and scale of statutory violations and other
abuses of power by public authorities,
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8. information that could enable the
public to understand any imminent or
actual threat to public health, safety and
environment.
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Can courts examine the decisions
of public bodies to withhold
information on grounds of national
security?

Yes. Individuals have a right to challenge
before court the decision of public bodies
to withhold information on ground of
national security. A court should not
dismiss a challenge without examining the
information.

The Tshwane Principles set out that when
examining whether a restriction on access
to information is necessary in a democratic
society for protection of national security,
public bodies and courts should consider
whether:

(i) Disclosure of the information pose a real
and identifiable risk of significant harm to a
legitimate national security interest.

(ii) The risk of harm from disclosure
outweighs the overall public interest in
disclosure.



(iii) The restriction complies with the
principle of proportionality and must be the
least restrictive means available to protect
against the harm.
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When can public statements be

restricted on protection public
order or public safety grounds?

Sometimes people call to overthrow
government or for insurrections. It may be
legitimate to restrict such statements for the
protection of public order or safety. When
determining whether public statements

the state bodies and courts should take
into account the three-part test set out in
Article 19 of the ICCPR (see the previous
part). Normally the key issue to examine

is whether 1) the statements were made
with intent to cause harm to public order/
public safety, and 2) there is a clear nexus
between the statement and the likelihood
of this harm occurring. The Johannesburg
Principles summarises the ‘intent’ and
‘nexus’ requirements providing that the
expression may be punished only if the
government can demonstrate that:

(a) the expression is intended to incite
imminent violence;

(b) it is likely to incite such violence; and

(c) there is a direct and immediate
connection between the expression and the
likelihood or occurrence of such violence.

What does the Intent requirement imply?

The requirement of intent seeks to draw a
line between legitimate political debate on
matters of national security and incitement
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to illegal action. Expression which does not
incite illegal action should not be restricted
even if it supports separatist sentiments or
changes of political form of government.
For example, as long as they do not glorify
violence people should be able to discuss
whether a certain region should seek
autonomy or independence or the head of
state should be monarch or a president.

What does the Nexus requirement imply?

The second requirement — that there be

a clear nexus between the statement and
the likelihood of harm occurring. Whether
a clear nexus exists between the prohibited
expression and the occurrence of violence
depends, necessarily, on the specific
circumstances of each case. For example
a poem may be intended to incite violent
acts but if it is unlikely to have that effect
in practice because of the context in which
the poem was written or distributed the
authorities should not take action.
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Incitement to hatred

What is incitement?

When we use the term “incitement”, we

are talking about speech or other acts of
expression that advocate or promote hatred
in a way that is intended to encourage
individuals to commit acts of violence or
other human rights violations against a
protected group.

Example of incitement of hatred: A
politician is speaking to a large crowd of
people who all belong to one religious
group. He tells the group that all of the
problems in their society are caused by
another minority religious group, and

the only solution is for that group to be
exterminated. The community has a history
of violence between the two groups, and
tensions are particularly high at this time.
The politician knows that many people in
the crowd are capable of violence against
the minority group.

In the scenario, the politician is advocating
religious hatred that will incite (or
encourage) people in the crowd to commit
acts of violence against another group.

We call this “incitement” for short. The
politician commits incitement even if no one
acts on the incitement. It would also be
incitement if the group is targeted for their
ethnicity or nationality.

There are also many ways of advocating
hatred to incite people to commit violence
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or other human rights violations. Incitement
can take place through expression at a
public rally, or it can happen through a
radio broadcast, or in a newspaper article
or online blog. It can also be committed

by any person, a politician, a religious or
community leader.
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Why do people engage in
incitement?

The reasons that people incite violence or
other human rights abuses are complex.

All societies have in them diverse groups
with different religions, ethnicities and
nationalities. Incitement has happened in
communities across the globe in a variety of
different contexts.

The environment in which violence or other
human rights abuses between groups can
easily be encouraged often builds up over
months, years, or even decades. These
violations do not erupt out of nothing, but

instead occur as a consequence of people
exploiting hatred and manipulating fear
of different groups for various political,
religious, economic or social ends.

While many factors are at play, incitement
appears to take root more easily where
there is a lack of respect for equality, a

lack of legal protection for minorities, and

a climate of fear where censorship and
self-censorship is rife. Where people are not
free to speak out to counter hatred, and
minorities are denied the platforms to speak
and to be heard, hateful rhetoric passes
unchallenged. This is often worsened where
public bodies are corrupt, and discrimination
is embedded in institutions and the
judiciary.

Our experience shows that the best way

to tackle incitement is through prevention
that encourages more speech to counter
hatred that can incite violence or other
human rights violations. Incitement is less
likely to happen in societies where the
right to freedom of expression and the
right to equality and non-discrimination are
protected in law and practice.
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Should incitement to hatred be
prohibited?

Yes. Article 20, paragraph 2 of the ICCPR
requires States to prohibit by law “any
advocacy of national, racial or religious
hatred that constitutes incitement to
discrimination, hostility or violence”. The
prohibition of incitement to hatred restricts
the right to freedom of expression but

the restriction is legitimate under the
international law, as Article 19 paragraph
3 of the ICCPR sets out that protection of
rights of others and public safety and order
can justify the restriction on freedom of

expression.
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What are the freedom of
expression concerns with the laws
prohibiting incitement?

There are two problems that are seen in

many countries around the world where
incitement laws are used:

e Influential individuals directly incite
violence or other human rights abuses
without being held accountable, and
without victims being protected or
given redress;

e Laws on incitement are abused to
persecute minority or vulnerable
groups, or to shield the government
from criticism.
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How to set the right balance
between freedom of expression
and protection against incitement

to hatred?

In 2013, the UN High Commissioner for
Human Rights launched “the Rabat Plan

of Action”, which sets out how States
should implement Article 20(2) of the
ICCPR at the national level. The Rabat Plan
of Action gives guidance to ensure that
laws prohibiting incitement are applied in
the right circumstances, emphasising the
following principles:

e  Key terms should be clearly defined:
domestic legislation should accurately
reflect the formulation of Article 20(2)
of the ICCPR, and not adopt language
that is vaguer or subject to broader
interpretation. Key terms such as
“hatred”, “discrimination”, “violence”
and “hostility” should be given uniform
definitions.

e Incitement requires intent: the
advocacy of hatred that constitutes
incitement to hostility, discrimination
or violence should be treated as an

intentional offence. To impose any form

of sanctions, it must be proven that

Cs0000300q$320905320%4 |
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the speaker acted with the knowledge
and purpose of encouraging others

to commit hostility, discrimination or
violence.

e  Criminal sanctions are a last resort:
where criminal sanctions for incitement
exist, they should only be employed
as a last resort. Using administrative
sanctions or civil remedies for
incitement can be more effective.

e  Restrictions on incitement must comply
with the three-part test: any restriction
on incitement should be regarded as
a restriction on the right to freedom
of expression and justified according
to the three-part test set out in Article
19(3) of the ICCPR. Restrictions must
be (i) provided for by law; (ii) in
pursuit of a legitimate aim, namely the
protection of the rights or reputations
of others, the protection of national
security, public order, or public health
or morals; and (iii) be necessary in a
democratic society.

Only the most severe forms of advocacy

of hatred have the potential to incite
hostility, discrimination or violence.
Determining whether an individual engaged
in incitement is a complicated legal task,
and should be decided through a fair and
independent judicial process. There are six
factors that should be considered when
deciding if speech is incitement or not:

1. Context: the social and political climate
at the time of the expression, for example

44

taking into account the existence of
conflicts, or a history of discrimination
being institutionalised;

2. Identity of the speaker: the identity of
the speaker, their position in society, and
the level of influence they may have over
their audience. For example, prominent
politicians or religious leaders will have a
greater influence over their audience than
someone with less social status;

3. Intent of the speaker: the speaker must
be shown to have the purpose to advocate
or promote hatred and to encourage acts of
hostility, discrimination, or violence;

4. Content of the expression: what was
said, how it was said, and what people
understand from what was said will be
important. It should be ensured that public
interest discourse is given particularly
robust protection, especially in relation to
politics, religion, art and academia;

5. Extent and magnitude: including how
public the speech was and how far its reach
was;

6. Likelihood and imminence of harm: it
should be shown that as a consequence
of the expression, there was a certain
and specific possibility that hostility,
discrimination, or violence would occur
within a reasonable period of time.

These six criteria should be considered in
each case before sanctions are imposed.
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Which individuals should be
protected?

All people should be protected from
the advocacy of hatred that constitutes
incitement to hostility, discrimination or
violence against them.

It is minority groups and others vulnerable
to marginalisation and the denial of their
rights that most often are targeted by the
advocacy of hatred. The types of hatred
covered under an incitement law should
encompass all of the reasons that people
might experience discrimination. This
includes because of their race, colour, sex,
language, religion, political or other opinion,
national or social origin, property, birth,
sexual orientation, gender identity, disability
or other status.
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How else can we protect minority
groups?
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There are many legal and policy responses
that are needed to prevent incitement to
hostility, discrimination and violence through
creating an environment where the right

to freedom of expression and the right to
equality are protected.

Most important of all is creating a culture of
tolerance where discrimination and negative
stereotyping of minority and vulnerable
groups can be openly contested through
more speech. Hatred is most effectively
combatted where alternative viewpoints and
voices are given the space to speak and to
be heard. At the same time, majority groups
are more likely to reject hatred where they
are able to listen to, understand and accept
minority voices and opinions.

Promoting equality

The State should ensure that their legal
frameworks include comprehensive anti-
discrimination legislation that protects
vulnerable and minority groups in all
aspects of their lives. This should include
protection in relation to employment,

access to government welfare and social
programmes, access to goods and services
(including housing and education), access
to justice, and political participation
(including freedom of expression, freedom
of assembly, and participation in elections).

There must also be a comprehensive public
policy to promote equality and tolerance.
This should include public information
campaigns to combat negative stereotyping
of and discrimination against vulnerable
communities or groups, in particular
through sports, the arts, and other

cultural events. The promotion of equality
and tolerance should be integrated into
education curriculums at all levels, and be
supported by training for teachers.

Law enforcement bodies, security forces,
and those involved in the administration of
justice should also be trained in equality
and non-discrimination, and international
standards on freedom of expression.

There should be equality training for
public officials, politicians and religious
leaders on the right to equality, and the
importance of promoting tolerance while
avoiding statements that might promote
discrimination. The adoption of voluntary
ethical codes for these actors can be a
positive way of promoting good practice,
particularly around elections or other times
of tension.

What is the role of the media?

An independent, pluralistic and diverse
media is important to ensuring that multiple
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and alternative voices can be heard on
different topics, so that any advocacy of
hatred can easily be challenged.

States should ensure that they have

in place a public policy and regulatory
framework that encourages an
independent, pluralistic and diverse media,
which promotes non-discrimination and
equality.

As part of developing a pluralistic and
diverse media, consideration should

be given to facilitating the functioning

of minority media organisations, and
measures to increase the capacity of
minority groups to access and express their
views in the media.

They should adopt voluntary ethical
codes to ensure that they meet their
social responsibility to ensure that acts of
discrimination and advocacy of hatred is
spoken out against.

e Taking care to report in context and in
a factual and sensitive manner, while
ensuring that acts of discrimination are
brought to the attention of the public.

e Being alert to the danger of
discrimination or negative stereotypes
of individuals and groups being
furthered by the media.

e  Avoiding unnecessary references to
race, religion, gender and other group
characteristics that may promote
intolerance.

e  Raising awareness of the harm
caused by discrimination and negative
stereotyping.

e  Reporting on different groups or
communities and giving their members
an opportunity to speak and to be
heard in a way that promotes a better
understanding of them, while at the
same time reflecting the perspectives
of those groups or communities.

What can National Human Rights
Institutions do?

National Human Rights Institutions

(NHRIs) can play a crucial role in collecting
evidence and data about discrimination,
including incidents of advocacy of hatred
that constitute incitement to hostility,
violence or discrimination. They should
have the responsibility to encourage social
dialogue on controversial topics, and accept
complaints about discrimination and other
human rights abuses.

It is important that NHRIs are independent
from government and other interests, so
that they are able to fully carry out their
mandate. The information they provide
can show early warnings that problems or
tensions are building, and can inform the
policy responses that States adopt.

What can Civil Society
Organisations do?

Civil society organisations (CSOs) are
an important social actor — they help



shape and change public attitudes and
perceptions. CSOs can positively contribute
to encourage dialogue between groups to
increase understanding and acceptance,
and engage in public education campaigns.
They can also monitor and report human
rights abuses, and speak out publicly
against them and in support of the rights of
victims.

To assist their work, CSOs should be free
from discriminatory or overly intrusive
regulatory laws or mechanisms that may
prevent them from carrying out their work
independently and effectively.
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Is incitement different from
offensive speech or blasphemy?

ORI

Yes. Incitement laws should protect
individual human beings from expression
advocating hatred that encourages acts of
violence, hostility or discrimination against
vulnerable groups. These laws do not

exist to shield individuals from offensive
expression, or to protect religions, beliefs or
other abstract ideas from insult.

When a law on incitement is used to
punish offensive or blasphemous speech

it is a violation of the right to freedom

of expression. The right to freedom of
expression includes the right to engage in
offensive speech, and this should not be
limited or policed by the State. Allowing
incitement laws to be applied in this way is
counterproductive, as minority groups and
critical elements are often targeted — aiding
persecution rather than helping to stop it.
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Blasphemy laws

Should debates on religion or
criticism of religion be prohibited?

No. In a democratic society, it is important
that all people are able to express ideas and
opinions about any subject matter, including
about different religions or beliefs, symbols
and teachings.

Religion or belief plays an important part
of everyday life in most parts of the world.
For many people, their religion or belief

is an integral part of who they are; it
defines the way they live their life, and the
community that they are a part of. This is
why the freedom to talk about religion is so
important.

The reality in all countries in the world is
that there are many people with different
religions or beliefs. While religions or beliefs
share a lot in common, the differences
between them are inescapable. Even people
that share the same religion may have
different opinions on the meaning of certain
teachings or ideas.

Free debate and discussion between these
groups is an inevitable and healthy part of
living in a democratic society that should be
encouraged. It is important to remember
that for this reason, the rights to freedom of
expression and freedom of religion or belief
go hand in hand.
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What is blasphemy?

Blasphemy is any expression that is
offensive about religion or sacred ideas
or symbols. Blasphemy can also go by
other names, such as “religious insult”;
“defamation of religions”; or “offenses
against sacred values.”
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Should we prohibit blasphemy?

No. Because the right to freely express
ideas or opinions about different religions
or beliefs is so important in a democracy, it
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must be robustly defended. Blasphemy laws
should therefore be repealed.

Section 295-B of the Pakistan Criminal
Code is an example of a blasphemy

law. It states: “Whoever wilfully defiles,
damages or desecrates a copy of the
Holy Qur’an or of an extract there from or
uses it in any derogatory manner for any
unlawful purpose shall be punishable with
imprisonment for life.”
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What are the freedom of
expression concerns with respect
to existing blasphemy laws?



There is growing agreement in the world
that blasphemy laws go against protections
for freedom of expression in international
human rights law. There are three reasons
for this:

e  Blasphemy laws are vague.
International human rights law
requires any restriction on freedom
of expression to be “provided for by
law”, which must be written in a clear
and accessible way. Because religions
and beliefs are very subjective, it is
impossible to legislate to protect them
from criticism or offense. What is
accepted doctrine in one religion may
be blasphemy in another, and vice
versa. This ambiguity is inherent to all
blasphemy laws, and open to abuse by
the State.

e  Blasphemy laws do not pursue a
legitimate aim. Any restriction on the
right to freedom of expression must be
justified by reference to a legitimate
aim: namely the rights or reputations
of others, national security, public
order, public health or morals. It is
not permissible under international
human rights law to restrict freedom of
expression to protect ideas or beliefs
from criticism. This is because human
rights law exists to protect individual
people, not abstract religions, beliefs,
ideas or symbols.

e  Blasphemy laws are not necessary in
a democratic society. In a democratic
society, people must be free to share

ideas or opinions that are controversial,
false, or deeply offensive — including

in relation to religions and beliefs.
There is no human right to be shielded
from offense. Accepting robust and
critical debate about different religions
and beliefs is crucial if the rights to
freedom of expression and freedom

of religion or belief are to have any
meaning. It is up to an individual to
decide what is compatible with their
religion or belief and what is not;

the State cannot make this decision
for them or coerce belief through
sanctions. The State must also respect
the right of individuals to change their
religion or belief, or to hold no religion
or belief. Blasphemy laws are almost
always abused to silence people with
ideas the State disapproves of, in
particular groups with minority religions
or beliefs. Blasphemy laws therefore
pose a problem for freedom of religion
or belief as well as for freedom of
expression.

For these reasons, a number of international
human rights bodies and experts have
called on States to repeal blasphemy laws.
The Human Rights Committee, the treaty
monitoring body for the International
Covenant on Civil and Political Rights, said
in General Comment No. 34 on freedom of
expression that: “prohibitions of displays of
lack of respect for a religion or other belief
system, including blasphemy laws, are
incompatible with the Covenant.”

The UN Special Rapporteur on the right to
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freedom of opinion and expression, and
the UN Special Rapporteur on freedom of
religion or belief, have called on States to
repeal blasphemy laws. Any attempt to
protect values, religions or symbols from
attack, insult or defamation, should be
rejected entirely.
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False news

Do journalists have an obligation
to report truthfully or to avoid one-
sided and distorted stories?

Yes. Journalism unlike some other
professions has a public function, namely to
inform and help everyone form an opinion
of all public matters. The role of media

is particularly important in democracy as
without information people could not be
able to hold their governments accountable.
That is why reporting in a truthful and
balanced way is an important professional
goal for journalists.

However, the right to freedom of expression
is not limited to merely truthful information.
Journalists should not be compelled to
publish only information whose truthfulness
is ascertained. Limiting news output to only
“true” or State-sanctioned news actually

poses a threat to democracy itself.
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Should journalists be obliged by
law to report objectively?

No. In some countries (Egypt, Sudan,
Cameroon, Syria, Bahrain, Burma and
Malaysia) the duty of journalists to report
objectively is set out in statutes. These laws
are problematic from freedom of expression
and media freedom view point. In order



to perform its role of public watchdog

the media should be free from the state.
Therefore the government and parliament
should not adopt statutes regulating the
professional duties for journalists. These
duties should be set out the professional
codes of ethics adopted by media
professionals themselves instead.

In a truly democratic society, the way for a
State to respond to any false news coming
into circulation would be to counter it with
correct information, not to clamp down

on the press publishing the allegedly false
news. Access to the media should be a
sufficient tool for State agencies to diffuse
false messages. The closing of a media or
punishing it for publication of news which
have turned out to be untrue is unnecessary
and disproportionate, no matter what the
circumstances.
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What are the freedom of
expression concerns with statutes
prohibiting false news?

The statutory prohibition of false
news reporting is unacceptable under
international law for the following reasons:

First, false news laws can have a serious
chilling effect on the work of reporters.
Facts and opinions are not always easily
separated. Second, in many cases, opinions
are expressed through superficially false
statements, such as sarcastic, satirical,
hyperbolic or comical remarks. For example,
someone who describes someone else as

a ‘gangster’ is not necessarily accusing

the other of being involved in unlawful
activities. A ban on false news can thus
easily become a ban on opinions not
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favoured by the authorities, endangering
the free confrontation between different
points of view which lies at the heart of
democracy. Third, false hews provisions
fail to recognise that it is often far from
clear what the ‘truth’ on a particular matter
is. As such, false news provisions are
almost by definition impermissibly vague
and, therefore, violate the first part of the
three-part test for restrictions on freedom
of expression (see section 4.2). Lastly, the
practice of States which still have false
news provisions on the books shows the
great potential for their abuse. Often these
laws are used to oppress political opposition
and silence human rights defenders.

Mindful of the risks of false news provisions,
many national supreme courts (Canada,
Uganda, and Zimbabwe)) have already held
that false news provisions are incompatible
with the right to freedom of expression.
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What is the most appropriate way
for holding journalist liable for
false news reporting?

In view of the severe consequences of the
use of criminal laws, it can be argued that
criminal liability for false news reporting
would be a too harsh and disproportionate
restriction of freedom of expression if no
serious public harm has followed as a result
of the false reporting. Commenting on the
false news prohibition in Cameroon, the
Human Rights Committee stated that “the
prosecution and punishment of journalists
for the crime of publication of false news
merely on the ground, without more, that
the news was false, [is a] clear violation of
Article 19 of the Covenant.”

ARTICLE 19 considers that the appropriate
way to seek responsibility for journalists
for false news reporting is through a
media council or another self regulatory
body which should establish if the reporter
knew of the falsity of the statement and
what actions he has taken to verify the
truthfulness of the report.
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Public morals

Are laws aiming at protection of
public morals acceptable under
international law?

Yes. Article 19, paragraph 3 of the ICCPR
sets out that the right to freedom of
expression can be limited in the interest of
public morals. Moreover the UN Convention
on the Rights of the Child obliges states to
protect children from material injurious to
their well-being such as child prostitution
and child pornography. Similarly, the
Convention on the Elimination of All Forms
of Discrimination Against Women imposes
a legal duty for states to prohibit or restrict
the circulation of violent or degrading
content concerning women.

Examples of public morals laws: laws
prohibiting the pornography, violence and
other harmful or offensive media content.
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What are the main challenges
in regulating public morals
expression?

oooo 00dqd

The terms in the public morals law such
as “obscenity”, “pornography”, “profanity”
or “indecent expression” do not lend itself

easily to definition and are vague.

Often public morals laws do not
differentiate between depictions of sex

or violence which contribute to political,
social and economic debates and sexual
and violent content created for personal
pleasure. Often these laws apply to sex
and violence as form of artistic expression
which can enrich personal and collective
understanding of life.



The public moral laws do not consider
the specific harm to individuals. While it
is justifiable to protect children in view of
their mental immaturity and consequent
susceptibility to harmful influences as well
as the right of parents to determine the
social and cultural environment in which
their children live, the regulation of media
content targeting adults is less justifiable.

The enforcement of public morality laws
is very difficult because it requires the use
of far reaching measures and unrelenting
enforcement that is backed by a strong
public moral consensus. The enforcement
has become even more difficult with the
expansion of internet. As a result the
enforcement is often discriminatory and
taken only with respect to individuals or

groups which are critical to the government.

In states where special bodies are in charge
of ensuring protection of “public bodies”
often these bodies are not independent
from the government or are influenced by
particular social groups.
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How to set the right balance
between freedom of expression
and the protection of public
morals?

Laws protecting public morals should
always consider the right to freedom of
expression and include safeguards for it.
Any restriction on the right to freedom of
expression should be set out in the law
and be necessary and proportionate to
protection of public morals as required by
Article 19 paragraph 3 of the ICCPR (see
the previous part).

In discussing what type of material may
be banned as harmful to public morals
international and domestic courts have
taken a fairly broad view, and recognised
that questions of morality are closely tied

to national and local cultures and traditions.

For that purpose state authorities have a
broad discretion when determining what is
obscene. However state bodies should be
able to demonstrate that the limitation in
question is essential to the maintenance
of respect for fundamental values of the
community.

Any restriction on freedom of expression
on public morals grounds should not be
discriminatory with respect to certain
groups. For example, the UN Human
Rights Committee found that a Russian
law prohibiting “homosexual propaganda”
violates the right to freedom of expression
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of homosexuals.

Absolute prohibition should apply only to
forms of expression which are harmful to
children (for example, child pornography)
or offensive to human dignity (for example,
it is a crime in the UK to possess images
of acts involving sexual intercourse with a
human corpse).

The public morality laws should segregate
rather than ban content. Segregation
permits reasonable access of adults to
content that is deemed to be harmful to
children, but is judged to be an acceptable
choice for informed adults. The sale or
rental of adult films, for example, should be
controlled through age restrictions on the
packaging and made legally enforceable
against retail suppliers. Children can be
denied entry to cinemas and exhibitions
showing adult rated films or nudity.
Publishers, broadcasters and distributors
can be obliged to provide prior notice

for adults to avoid content they may find
distasteful or repugnant.

The public morals laws should provide for
exception of sex and violence with artistic
value (for example, exhibition of nude
classical statutes) or when they contribute
to public debates.

Court should be able to examine if the
restriction on freedom of expression is
necessary for the public morals. Normally
courts do so from the point of view of



an average person from the specific
community. They should also consider
restriction is proportionate. For example, a
blanket ban on TV films with erotic content
would be disproportionate restriction of
freedom of expression since these films can
be shown late at night and be rated in order
to warn about the content.
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Privacy

Is there a human right to privacy?

Yes. Article 17 of the ICCPR guarantees the
right to privacy. It states:

No one shall be subjected to arbitrary or
unlawful interference with his privacy,
family, home or correspondence, nor

to unlawful attacks on his honour and
reputation.
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At whom is the right to privacy
directed?

The right to privacy is primarily directed
at the authorities: absence a weighty
justification, they may not, for example,
undertake house search, intercept
someone’s communications, photograph
or disclose private facts. But the right to
privacy can be also directed at the media
or other private bodies if they invade our
private space.
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Can we restrlct the right to
freedom of expression in order to
protect individual privacy?

Yes, Article 19, paragraph 3 of the
ICCPR provides that the right to freedom
of expression may be restricted for

the purpose of protection of privacy.
However, as neither of these two rights
is hierarchically superior to the other, the
authorities (police and judges) should
always balance between the two rights.
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How to balance between the right

to privacy and the right to freedom
of expression?

International courts have established that
in privacy cases, the authorities should
balance between the right to privacy and
the right to freedom of expression taking
into account the circumstances of each
case.

As a rule of thumb, the greater the
contribution that the published photos

and information of one’s private life to a
debate of politics, governance, human
rights or other significant public matters the
bigger the justification to tip the balance
toward the right to freedom of expression.
For example, in democratic societies it is
considered that politicians must display
more tolerance towards media intrusion in
their private lives than ordinary citizens and
therefore the media have a right to report
details about the private life of politicians.
However as it was said the publication of
these details should not simply satisfy the
curiosity of the people; rather it should help
for understanding the political realities and
the formation of public opinion and the
ability to participate in public life.
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ARTICLE 19

ARTICLE 19 envisages a world where people are free to speak their opinions, to participate
in decision-making and to make informed choices about their lives

For this to be possible, people everywhere
must be able to exercise their rights to
freedom of expression and freedom of
information. Without these rights, democracy,
good governance and development cannot
happen.

We take our name from Article 19 of the
Universal Declaration of Human Rights:

“Everyone has the right to freedom

of opinion and expression; this right
includes freedom to hold opinions without
interference and to seek, receive, and
impart information and ideas through any
media and regardless of frontiers.”

ARTICLE 19 works so that people everywhere
can express themselves freely, access
information and enjoy freedom of the press.
We understand freedom of expression as
three things:

Freedom of expression is the right
to speak

e |t is the right to voice political, cultural,
social and economic opinions

e |t is the right to dissent

e |t makes electoral democracy meaningful
and builds public trust in administration.
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Freedom of expression is freedom
of the press

e |t is the right of a free and independent
media to report without fear, interference,
persecution or discrimination

e |t is the right to provide knowledge, give
voice to the marginalised and to highlight
corruption

e |t creates an environment where people
feel safe to question government action
and to hold power accountable.

Freedom of expression is the right
to know

e |t is the right to access all media,
internet, art, academic writings, and
information held by government

e |t s the right to use when demanding
rights to health, to a clean environment,
to truth and to justice

e |t holds governments accountable for
their promises, obligations and actions,
preventing corruption which thrives on
secrecy.

Email: myanmar@article19.org
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DEFENDING FREEDOM
OF EXPRESSION AND INFORMATION
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