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Summary

The present final report of the Special Rapporteur with the task of preparing a
comprehensive study on the prevention of human rights violations committed with small arms
and light weapons addresses two international legal principles that are critical to understanding
the nature and extent of the State’ s obligation to prevent human rights violations committed with
small arms: the due diligence responsibilities of Statesto prevent small arms abuses by private
actors and the significance of the principle of self-defence with regard to the State’ s human
rights obligations to prevent small arms-related violence. Annexes to the present report contain a
summary and analysis of the responses of United Nations States Members to the questionnaire of
the Special Rapporteur.

Under human rights law, States have a primary obligation to maximize human rights
protection, especially with regard to the right to life. This commitment entails negative and
positive obligations; State officials must refrain from violations with small arms and States must
take steps to minimize armed violence between private actors. Article 2, paragraph 1, of the
International Covenant on Civil and Political Rights imposes positive obligations upon States
parties to prevent acts by private persons that impair fundamental rights, including the right to
life.

Minimum effective measures that States must adopt to comply with their due diligence
obligations to prevent small arms violence must go beyond mere criminalization of acts of armed
violence. States must also enforce a minimum licensing requirement designed to keep small
arms out of the hands of persons who are most likely to misuse them. Other effective measures
should also be enforced to protect the right to life, as suggested by the draft principles on the
prevention of human rights violations committed with small arms that have been proposed by the
Special Rapporteur.

The principle of self-defence has an important place in international human rights law,
but does not provide an independent, supervening right to small arms possession, nor does it
ameliorate the duty of Statesto use due diligence in regulating civilian possession. Rather, as
this report shows, there are wide areas where States should, can, and do regul ate possession of
firearms consistent with principles of self-defence. Self-defenceisawidely recognized, yet
legally proscribed, exception to the universal duty to respect the life of others. It isthe basisfor
exemption from criminal responsibility that can be raised by any State agent or non-State actor.
International law does not support an international legal obligation requiring States to permit
accessto agun for self-defence. The principle of self-defence does not negate the due diligence
responsibility of States to keep weapons out of the hands of those most likely to misuse them.
The State has particularly acute obligations to protect vulnerable groups, including victims of
domestic violence, from abuses with small arms.

Article 51 of the Charter of the United Nations appliesto States acting in self-defence
against armed attacks against their State sovereignty. It does not apply to situations of
self-defence for individual persons.
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Introduction®

1 The present final report of the Special Rapporteur with the task of preparing a
comprehensive study on the prevention of human rights violations committed with small arms
and light weapons is submitted pursuant to Sub-Commission on the Promotion and Protection of
Human Rights resolution 2002/25, decision 2003/105, decision 2004/123 and decision 2005/110,
aswell as Commission on Human Rights decision 2003/112. Annexed to the present report are a
summary and an analysis of States’ responses to the questionnaire elaborated by the Special
Rapporteur pursuant to Sub-Commission decision 2003/105 and Commission decision 2004/124.

2. The principal report will complement the first two reports prepared by the Special
Rapporteur. Her preliminary report (E/CN.4/Sub.2/2003/29) described the adverse
consequences for human rights caused by the misuse of small arms during peacetime. The
Specia Rapporteur set forth alegal framework for analysing how existing human rights
standards define the obligations of States in three different situations, namely to prevent:

(a) human rights violations committed with small arms by State actors; (b) human rights abuses
caused by private actors; and (c) the transfer of small arms into situations where they are likely
to be used to commit serious human rights violations. The Special Rapporteur’s progress report
(E/CN.4/Sub.2/2004/37) addressed the detrimental effects on human rights and human security
caused by small arms in situations of armed conflict. In her progress report, the Special
Rapporteur reviewed international humanitarian law and human rights law obligations regarding
the availability, misuse and transfer of small arms, and considered the gender implications of
small arms availability and misuse in a human rights context.

3. The present final report will further delineate two legal principles. States
responsibilities under the due diligence standard to take affirmative steps to prevent small arms
abuses by non-State actors and the implications of the principle of self-defence upon the State's
small arms policies.

4. The human rights policy framework for this entire study is based upon the principle that
States must strive to maximize human rights protection for the greatest number of people, both in
their own societies and in the international community. In other words, to meet their obligations
under international human rights law, States must enact and enforce laws and policies that
provide the most human rights protection for the most people. In regard to small arms
violations, this principle - the maximization of human rights protection - means that States have
negative responsibilities to prevent violations by State officials and affirmative responsibilities to
increase public safety and reduce small arms violence by private actors.

5. Accordingly, States are required to take effective measures to reduce the demand for
small arms by ensuring public safety through adequate law enforcement. State officials,
including law enforcement officials, serve at the benefit of their communities and are under a
duty to protect all persons by promoting the rule of law and preventing illegal acts. Their actions
must be consistent with human rights and the high degree of responsibility required by their
profession (Code of Conduct for Law Enforcement, General Assembly resolution 34/46

of 17 December 1979).
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6. To maximize human rights protection, States are also required to take effective measures
to minimize private sector violence by enforcing crimina sanctions against persons who use
small armsto violate the law and, further, by preventing small arms from getting into the hands
of those who are likely to misuse them. Finally, with regard to extraterritorial human rights
considerations, States have a duty to prevent the transfer of small arms and light weapons across
borders when those weapons are likely to be used to violate human rights or international
humanitarian law.

7. The Sub-Commission has acritical roleto play in considering the question of the human
rights implications of small arms availability, transfer and misuse. No other United Nations
forum has addressed this particular question. Despite the well-documented and devastating
effects of small arms on the rights of people worldwide, there was no outcome document from
the recently concluded Conference to Review Progress made in the Implementation of the
Programme of Action to Prevent, Combat and Eradicate the Illicit Tradein Small Arms and
Light Weaponsin All Its Aspects that made reference to human rights.

[. INTERNATIONAL HUMAN RIGHTSLAW OBLIGATIONSTO
PREVENT SMALL ARMSABUSESBY NON-STATE ACTORS

8. A primary focus of this study has been to consider the extent to which States are
responsible for preventing human rights abuses carried out with small arms by non-State actors,
including civilians in non-conflict situations. To add urgency to thisissue, since the Special
Rapporteur first highlighted the serious nature of the human rights abuses caused by non-State
actors (E/CN.4/Sub.2/2003/29, paras. 30-35), the estimated number of firearms-related deaths in
non-conflict settings has increased. It is now estimated that firearms violence resultsin

between 200,000 and 270,000 homicides and suicides per year.? High levels of firearms
violence in non-conflict settings take their toll not just in deaths and injuries, but in the
diminished protection of all human rights which occurs in an atmosphere of community
insecurity. The seriousness of these violations demands renewed attention to the legal and policy
bases under international human rights law for holding States accountable for preventing
reasonably foreseeable private sphere violations carried out with small arms.

9. Under human rights law, States must maximize protection of the right to life.® This
commitment entails both negative and positive obligations; States officials must refrain from
violations committed with small arms and States must take steps to minimize armed violence
between private actors. In the next sections, the present report will set forth the legal authority
that is the foundation for the positive responsibilities of States - due diligence - to protect the
human rights from private sector armed violence. The report then proposes the specific effective
measures required under due diligence to maximize human rights protections in the context of
that violence.

A. Theduediligence standard in relation to abuses by private actors

10.  Under article 2, paragraph 1, of the International Covenant on Civil and Political Rights,
States must respect and ensure human rightsto all individuals. Ensuring human rights requires
positive State action against reasonably foreseeabl e abuses by private actors. Legal
commentators, especialy in the field of women’s human rights, have long noted the due
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diligence responsibilities of States to prevent human rights violations in the private sector.* One
such commentator, John Cerone, has undertaken a useful and comprehensive survey of the
application of the due diligence standard in international human rights law, noting references to
due diligence “in the reports of United Nations special rapporteurs, United Nations special
representatives, and the Secretary-General; comments, views and concluding observations of
human rights treaty bodies; reports on expert group meetings; resolutions of the Commission on
Human Rights and the Economic and Social Council; declarations by the General Assembly, and
the writings of publicists’.”

1. The Human Rights Committee

11.  The Human Rights Committee has regularly addressed the due diligence responsibilities
of States parties to the International Covenant on Civil and Political Rights. In general comment
No. 6 (1982) on the right to life, for instance, the Committee interpreted broadly the State
obligation to protect the right to life under article 6, noting that “[t|he Committee considers that
States parties should take measures not only to prevent and punish deprivation of life by criminal
acts, but also to prevent arbitrary killing by their own security forces’. In general comment

No. 18 (1989) on non-discrimination, the Committee instructed States parties to cite more than
just their constitutions and laws when reporting on articles 2, paragraph 1; 3 and 26 of the
Covenant, “[w]hile such information is of course useful, the Committee wishesto know if there
remain any problems of discrimination in fact, which may be practised either by public
authorities, by the community, or by private persons or bodies’. Similarly, in general comment
No. 27 (1999), on freedom of movement, the Human Rights Committee stated, “ The State party
must ensure that the rights guaranteed in article 12 are protected not only from public but also
from private interference” (para. 6). In general comment No. 31 (2004) on the nature of the
general legal obligations imposed on States parties to the Covenant, the Committee elaborated
further the requirements of article 2, paragraph 1. “The positive obligations on States parties to
ensure Covenant rights will only be fully discharged if individuals are protected by the State, not
just against violations of Covenant rights by its agents, but also against acts committed by
private persons or entities that would impair the enjoyment of Covenant rightsin so far asthey
are amenable to application between private persons or entities’ (para. 8).

12.  The Human Rights Committee has also applied the due diligence standard in its case law.
In communication No. 859/1999, Jimeénez Vaca v. Colombia, the Committee found a violation of
article 6, paragraph 1, of the Covenant, in part, because the State did not use due diligence in
investigating who was responsible for an attempt on the complainant’s life, thus preventing him
from living safely in Colombia. To meet its obligation under article 2 of the Covenant, the
Committee found in Jimenéz Vaca v. Colombia that the “ State party is also under an obligation
to try to prevent similar violations in the future” (para. 9).

2. Other treaty bodies and special procedures

13.  Other human rights treaty bodies have also recognized the due diligence responsibilities
of Statesin general comments, cases and concluding observations. The Committee on the
Elimination of Discrimination against Women stated, in its general recommendation X1X,
paragraph 9, that “Under general international law and specific human rights covenants States
may also be responsible for private actsif they fail to act with due diligence to prevent violations
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of rights or to investigate and punish acts of violence, and for providing compensation.” The
Committee on the Elimination of Racia Discrimination (CERD), in its communication

No. 4/1991 (CERD/C/42/D/4/1991), L.K. v. The Netherlands, found that the State had violated
article 4 (a) of the treaty because it had failed “to investigate with due diligence and expedition”
in response to racist remarks and threats made by private persons. In its concluding observations
on the report of the United Arab Emirates (A/50/18), the Committee on the Elimination of Racial
Discrimination recommended that “the State party show the utmost diligence in preventing acts
of ill-treatment being committed against foreign workers, especially foreign women domestic
servants, and take all appropriate measures to ensure that they are not subjected to any racial
discrimination”.

14.  Application of the due diligence standard to protect the rights of individuals from abuses
by private actorsis also evident in the reports of United Nations special procedures. In the most
recent report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, for
instance, the author noted that “ States have alegal duty to exercise ‘due diligence’ in protecting
the lives of individuals from attacks by criminals, including terrorists, armed robbers, looters and
drug dealers’ (E/CN.4/2006/53, para. 47). Notably, the Special Rapporteur used this example in
his report to reject specifically the “shoot-to-kill” policies of various Governments, and to call
for States facing terrorist or other threats to clarify policiesin the light of human rights
regquirements and to train law enforcement accordingly.

B. Effective measuresto meet the due diligence obligation

15.  Given the existence of the due diligence obligation as a part of international human rights
law, the question remains what specific measures States must take to meet this standard with
regard to the prevention of human rights abuses committed with small arms by non-State actors.
The legal framework for considering necessary State action begins with article 2, paragraph 2, of
the International Covenant on Civil and Political Rights, which requires States parties “to adopt
such legislative or other measures as may be necessary to give effect to the rights recognized in
the present Covenant”. Under article 2, paragraph 2, States must adopt legislation to hold
individuals responsible for violation of another’sright to life. Every State, of course, has
national laws that penalize the killing of another. In addition to adopting general legislation,
human rights bodies have emphasized the need for further effective measures “through some
machinery of control” in order to protect violations of core rights.®

16.  Minimum effective measures that States should adopt to prevent small arms violence,
then, must go beyond mere criminalization of acts of armed violence. Under the principle of due
diligence, it is reasonable for international human rights bodies to require States to enforce a
minimum licensing requirement designed to keep small arms and light weapons out of the hands
of persons who are likely to misuse them.” Recogpnition of this principleis affirmed in the
responses to the questionnaire of the Special Rapporteur on the prevention of human rights
violations committed with small arms and light weapons which indicate widespread State
practice to license private ownership of small arms and ammunition.® The criteriafor

licensing may vary from State to State, but most licensing procedures consider the following:

(&) minimum age of applicant; (b) past criminal record including any history of interfamilial
violence; (c) proof of alegitimate purpose for obtaining a weapon; and (d) mental fitness.?

Other proposed criteriainclude knowledge of laws related to small arms, proof of training on the
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proper use of afirearm and proof of proper storage. Licences should be renewed regularly to
prevent transfer to unauthorized persons. These licensing criteria are not insurmountable barriers
to legitimate civilian possession. There is broad international consensus around the principle
that the laws and procedures governing the possession of small arms by civilians should remain
the fundamental prerogative of individual States.® While regulation of civilian possession of
firearms remains a contested issue in public debate - due in large part to the efforts of firearms
manufacturers and the United States of America-based pro-gun organizations - thereisin fact
almost universal consensus on the need for reasonable minimum standards for national
legislation to license civilian possession in order to promote public safety and protect human
rights.** This consensusisafactor to be considered by human rights mechanisms in weighing
the affirmative responsibilities of Statesto prevent core human rights violations in cases
involving private sector gun violence.

17.  Other effective measures should also be considered by human rights bodies charged with
overseeing State action to protect the right to life. These measures are similar to United Nations
guidelines adopted to give meaningful protection to other core human rights obligations.® They
include:

(@ The prohibition of civilian possession of weapons designed for military use
(automatic and semi-automatic assault rifles, machine guns and light weapons);

(b) Organization and promotion of amnesties to encourage the retiring of weapons
from active use;

(© Requirement of marking and tracing information by manufacturers;

(d) Incorporation of a gender perspective in public awareness efforts to ensure that
the special needs and human rights of women and children are met, especially in post-conflict
situations.

18.  Thedraft principles proposed by the Special Rapporteur (E/CN.4/Sub.2/2005/35),
particularly draft principles 10 to 14, are intended to elaborate for States the nature of their due
diligence obligation under international human rights law especially with regard to non-State
actors.

[I. THE PRINCIPLE OF SELF-DEFENCE WITH REGARD TO
HUMAN RIGHTSVIOLATIONSCOMMITTED WITH
SMALL ARMSAND LIGHT WEAPONS

19.  Thisreport discusses and recognizes the principle of self-defence in human rights law
and assesses its proper place in the establishment of human rights principles governing small
arms and light weapons.™® Those opposing the State regulation of civilian possession of firearms
claim that the principle of self-defence provideslegal support for a“right” to possess small arms
thus negating or substantially minimizing the duty of States to regulate possession.** The present
report concludes that the principle of self-defence has an important place in international human
rights law, but that it does not provide an independent, legal supervening right to small arms
possession, nor does it ameliorate the duty of Statesto use due diligencein regulating civilian
pOSssession.
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A. Self-defence asan exemption to criminal responsibility, not a human right

20.  Sdf-defenceisawidely recognized, yet legally proscribed, exception to the universal
duty to respect theright to life of others. Self-defenceisabasisfor exemption from criminal
responsibility that can be raised by any State agent or non-State actor. Self-defence is sometimes
designated asa“right”. Thereisinadequate legal support for such an interpretation.
Self-defence is more properly characterized as a means of protecting the right to life and, as
such, abasis for avoiding responsibility for violating the rights of another.

21.  Nointernational human right of self-defenceis expressy set forth in the primary sources
of international law: treaties, customary law, or genera principles. Whiletheright to lifeis
recognized in virtually every major international human rights treaty, the principle of
self-defence is expressly recognized in only one, the Convention for the Protection of Human
Rights and Fundamental Freedoms (European Convention on Human Rights), article 2.%°
Self-defence, however, is not recognized as aright in the European Convention on Human
Rights. According to one commentator, “ The function of this provision is simply to remove
from the scope of application of article 2 (1) killings necessary to defend against unlawful
violence. It does not provide aright that must be secured by the State” .

22.  Sdf-defenceis broadly recognized in customary international law as a defenceto
criminal responsibility as shown by State practice. Thereis not evidence however that States
have enacted self-defence as a freestanding right under their domestic laws, nor is there evidence
of opinio juristhat would compel States to recognize an independent, supervening right to
self-defence that they must enforce in the context of their domestic jurisdictions as a supervening
right.

23.  Similarly, international criminal law sets forth self-defence as a basis for avoiding
criminal responsibility, not as an independent right. The International Criminal Tribunal for the
Former Y ugoslavia noted the universal elements of the principle of self-defence.!’” The
International Criminal Tribunal for the Former Y ugoslavia noted “that the ‘ principle of
self-defence’ enshrined in article 31, paragraph 1, of the Rome Statute of the International
Criminal Court ‘reflects provisions found in most national criminal codes and may be regarded
as constituting arule of customary international law'”.*® Asthe chapeau of article 31 makes
clear, self-defence isidentified as one of the “grounds for excluding criminal responsibility”.
The legal defence defined in article 31, paragraph (d) isfor:

conduct which is alleged to constitute a crime within the jurisdiction of the Court has
been caused by duress resulting from athreat of imminent death or of continuing or
imminent serious bodily harm against that person or another person, and the person acts
necessarily and reasonably to avoid this threat, provided that the person does not intend
to cause a greater harm than the one sought to be avoided.™

Thus, international criminal law designates self-defence as arule to be followed to determine
criminal liability, and not as an independent right which States are required to enforce.

24.  Thereissupport in the jurisprudence of international human rights bodies for requiring
States to recognize and evaluate a plea of self-defence as part of the due process rights of
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criminal defendants. Some members of the Human Rights Committee have even argued that
article 6, paragraph 2, of the International Covenant on Civil and Political Rights requires
national courtsto consider the personal circumstances of a defendant when sentencing a person
to death, including possible claims of self-defence, based on the States Parties’ duty to protect
the right to life.®® Under common law jurisdictions, courts must take into account factual and
personal circumstances in sentencing to the death penalty in homicide cases. Similarly, in civil
law jurisdictions: “Various aggravating or extenuating circumstances such as self-defence,
necessity, distress and mental capacity of the accused need to be considered in reaching criminal
conviction/sentence in each case of homicide.”#

25.  Again, the Committee' s interpretation supports the requirement that States recognize
self-defencein acriminal law context. Under this interpretation of international human rights
law, the State could be required to exonerate a defendant for using firearms under extreme
circumstances where it may be necessary and proportional to an imminent threat to life. Even
so, none of these authorities enumerate an affirmative international legal obligation upon the
State that would require the State to allow a defendant access to a gun.

B. Necessity and proportionality requirementsfor claim of self-defence

26. International bodies and States universally define self-defence in terms of necessity and
proportionality.”? Whether a particular claim to self-defence is successful is a fact-sensitive
determination. When small arms and light weapons are used for self-defence, for instance,
unless the action was necessary to save alife or lives and the use of force with small armsis
proportionate to the threat of force, self-defence will not alleviate responsibility for violating
another’ sright to life.

27.  Theuse of small arms and light weapons by either State or non-State actors automatically
raises the threshold for severity of the threat which must be shown in order to justify the use of
small arms or light weapons in defence, as required by the principle of proportionality. Because
of the lethal nature of these weapons and the jus cogens human rights obligations imposed upon
all States and individuals to respect the right to life,*> small arms and light weapons may be used
defensively only in the most extreme circumstances, expressly, where theright to lifeis already
threatened or unjustifiably impinged.

28.  Therequirementsfor ajustifiable use of force in self-defence by State officials are set
forth in the United Nations Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials. In exceptional circumstances that necessitate the use of force to protect
life, State officials may use firearms and claim self-defence or defence of others as ajustification
for their decision to use force® However, if possible to avoid the threat without resorting to
force, the obligation to protect life includes the duty of law enforcement to utilize aternative
non-violent and non-lethal methods of restraint and conflict resolution.”

29.  The severe consequences of firearm use therefore necessitate more detailed and stricter
guidelines than other means of force.?® Even when firearm use does not result in death, the
injuries caused by firearm shots can be paralyzing, painful, and may immobilize a person for a
much longer period of time than would other methods of temporary immobilization.?” The
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training handbook for police on human rights practices and standards produced by the Office of
the High Commissioner for Human Rights says that “firearms are to be used only in extreme

circumstance”.”® Any use of afirearm by alaw enforcement official outside of the
above-mentioned situational context will likely be incompatible with human rights norms.

1. The Human Rights Committee

30.  TheHuman Rights Committee has endorsed the self-defence necessity and
proportionality equation for use of force by law enforcement agents. In Suarez de Guerrero v.
Colombia the Human Rights Committee found that Maria Fanny Suarez de Guerrero had been
arbitrarily deprived of her life through firearm use by law enforcement officialsin Colombia
because there was “no evidence that the actions of the police was necessary in their own defence
or that of othersor that it was necessary to effect the arrest or prevent the escape of the persons
concerned”.?® The Human Rights Committee further found that the amount of force used to
cause de Guerrero’s death was “disproportionate to the requirements of law enforcement in the
circumstances of the case” and hence that “the right to life was not adequately protected by the
law of Colombiaas required by article 6, paragraph 1”.%° Further, in Burrell v. Jamaica,* the
Human Rights Committee held that the intentional killing of an inmate, in the aftermath of the
capture and rel ease of some prison guards, was aresult of the prison guards’ panic, not the result
of necessary self-defence. Burrell was not putting any person in danger that would justify his
arbitrary killing by State agents; all of the guards had been released and “the need for force no
longer existed”.* Therefore, the Jamaican authorities had violated Burrell’sright to life and
they had no justifiable claim of self-defence.®

2. European Court of Human Rights

31.  TheEuropean Court of Human Rights al so recognized the necessity and proportionality
equation for self-defence, as present in the Basic Principles. In Nachova and Othersv. Bulgaria,
the Court found that a violation of the right to life occurred when two individuals were shot and
killed by a member of the military police who was attempting to arrest them. In reaching its
finding, the Court dismissed the argument of the Government of Bulgaria that the military
official’s actions did not violate the right to life because he was abiding by his duty under
Bulgarian law to protect “asfar as possible, ... thelife of the person against whom they use
force ...”. The Court instead adopted the standard that “ Any use of force must be no more than
‘absolutely necessary ...”” The Court wrote:

The use of potentially lethal firearms inevitably exposes human life to danger even when
there are rules designed to minimize therisks. Accordingly, the Court considers that it
can in no circumstances be “absolutely necessary” within the meaning of article2 8§ 2

of the [European] Convention to use such firearms to arrest a person suspected of a
non-violent offence who is known not to pose athreat to life or limb, even where afailure
to do so may result in the opportunity to arrest the fugitive being lost.>*

32.  In McCann and Othersv. United Kingdom, the Court interpreted article 2, paragraph 2,
of the European Convention on Human Rights, which includes a self-defence exception to the
right to life, to require a showing of absolute necessity and Eroportional ity to justify the use of
force by State agents which infringed upon the right to life.*
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C. Theclaim of self-defence does not negate the due diligence
obligation to prevent private sector violence

33.  Theindividual’sdesireto carry a gun as self-defence must be considered in the broader
context of the State’ s obligation to maximize protection of human rights. The State has an
obligation under international law to promote law enforcement and to suppress private violence
by creating alegal and social system in which the general duty isto avoid the use of force where
non-violent means of self-protection are reasonably available.®

34. Evenif there were a*“human right to self-defence’, it would not negate the State’' s due
diligence responsibility to maximize protection of theright to life for the society through
reasonable regulations on civilian possession of weapons. While there is no international
mandate to prohibit all civilian ownership, neither is there a mandate to allow every individual to
carry aweapon. The State must consider the community as awhole, and not just the single
individual, in carrying out its obligation to minimize physical violence.

35.  For example, even if there were a“right” to self-defence, that would not negate the
State’ s due diligence responsibility to keep weapons out of the hands of those most likely to
misuse them. As the responses to the Special Rapporteur’ s questionnaire show, screening for
likely misuse is one of the measures commonly used by States to implement |egitimate State
policy interestsin preventing small arms violence by non-State actors. This common State
practice is an example of the responsible implementation of the legal principle of due diligence
that has been elaborated in many international bodies with no apparent negative impact on
self-defence law. Thusit appears that States, at the very least, should put in place regulations to
keep weapons away from certain people who - based on factors such as age, past record of
criminality or personal violence, or lack of mental fitness - can be reasonably expected not to
understand or comply with the requirements of necessity and proportionality that are the
prerequisites to invoking self-defence.

36.  Having established that the affirmative duty of States to impose some regulation on
unfettered civilian possession is not inconsistent with principles of self-defence, other instances
of appropriate regulation may also be identified. For example, the State has particularly acute
obligations when it comes to protecting the rights of vulnerable groups, including victims of
domestic violence, who are most at risk from misuse of agun in the home. The presence of a
gun in the home can easily turn domestic violence into domestic homicide. Recent studies show
that, in the United States, firearms are used in 59 per cent of all intimate partner homicides of
women,*” and having one or more guns in the home makes awoman 7.2 times more likely to be
murdered by an intimate partner.® Despite self-defence justifications for possessing a firearm,
research indicates that firearms are rarely used to stop crimes or kill criminals.® Instead, they
are often turned on the very person who may have the best arguments for self-defence - the
woman herself.* In the face of such evidence and under the international due diligence legal
mandate that has been elaborated by human rights bodies to prevent violence against women -
including:
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“the duty of Governments to ... exercise due diligence to prevent, investigate and, in
accordance with national legidlation, to punish acts of violence against women and to
take appropriate and effective action concerning acts of violence against women, whether
those acts are perpetrated by the State or by private persons ...”*

- the State has an irrefutable international legal duty to keep small arms out of the hands of
persons who have a history of interfamilial violence.

37.  Screening for likely misuse and removing of weapons where there is a history of
interfamilial violence are two examples where States' duty of due diligence to regulate firearms
is: (a) consistent with commonly reported State practices; and (b) not inconsistent with the
principle of self-defence. Such regulations can be carried out in amanner that does not implicate
issues of generalized confiscation that are raised disingenuously by opponents of any regulation
of civilian possession. Other instances of such regulation may be evaluated based on the
experience in States that have implemented them and on the criteria that have been discussed in
this paper and the draft principles.

D. Sdf-defence by States against the force of other States

38.  Findly, it isimportant to address briefly the claim that Article 51 of the Charter of the
United Nations provides alegal right to self-defence to individuals.** The ability of Statesto use
force against another State in self-defence, through individual State action or collective action
with other States, is recognized in Article 51 of the Charter.”® Thisarticleis applicable to the
States Members of the United Nations who act in defence of armed attacks against their State
sovereignty. Article 51 provides an exception to the general prohibition on threat or use of force
in international law, as expressed in article 2, paragraph 4, of the Charter.** International
customary law also binds States who act in self-defence against other States to conform to the
three elements of necessity, proportionality and immediacy of the threat.*®

39.  Theright of self-defence in international law is not directed toward the preservation of
lives of individualsin the targeted country: it is concerned with the preservation of the State.*
Article 51 was not intended to apply to situations of self-defence for individua persons.*’
Article 51 has never been discussed in either the Security Council or General Assembly as
applicable, in any way, to individual persons.*® Antonio Cassese notes that the principle of
self-defence claimed by individuals is often wrongly confused with self-defence under public
international law, such asin Article 51.*° “The latter relates to conduct by States or State-like
entities, whereas the former concerns actions by individuals against other individuals ...
confusion [between the two] is often made.”*°

[11. CONCLUSIONSAND RECOMMENDATIONS

40. Tomeet their obligations under international human rights law, States must enact
and enfor ce laws and policies to maximize protection of human rightsfor the most people.
States must consider the community as a whole and not just the single individual in
carrying out their obligation to minimize violence by promoting law enforcement and
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suppressing private violence. International human rightslaw mandates States “to respect
and to ensure” human rightsto all individuals subject to their jurisdiction. Under this
mandate, States have positive obligationsto protect individuals from violations by State
and non-State actors.

41.  Statesmust take effective measuresto reduce the need for peopleto arm themselves
by ensuring an atmospher e of public safety supported by law enforcement that is
committed and trained to protect therule of law and to prevent illegal acts.

42.  States must also take effective measur esto minimize violence carried out by armed
private actors. Statesarerequired to enforce criminal sanctions against per sonswho use
armsto violatethelaw. Statesarefurther required, under the principle of duediligence, to
prevent small arms from getting into the hands of those who are likely to misuse them.
Under the due diligence standard, international human rights bodies should require States
to enforce a minimum licensing standard designed to prevent small armsfrom being used
by private actorsto violate human rights.

43.  Other effective measures consistent with due diligence include the prohibition of
civilian possession of weapons designed for military use; the sponsoring of effective
amnesty programmes to decrease the number of weaponsin active use; requirement of
marking and tracing information by manufacturers; and incor poration of a gender

per spectivein policies regarding small arms. States have an affirmative duty under
international human rightslaw to protect groupsthat are most vulnerable to small arms
misuse, including victims of domestic violence.

44.  Theprinciple of self-defence, as an internationally recognized exemption from
criminal responsibility, isnot inconsistent with the due diligence responsibilities of Statesto
regulate civilian possession of small arms. Thereisnoindependent or supervening right in
international human rightslaw of self-defencethat would require Statesto provide
civilianswith accessto small arms; nor doesthe principle of self-defence diminish the
State’ s responsibility to use due diligence to keep weapons out of the hands of those most
likely to misusethem. Rather, States should exercisetheir due diligence responsibilitiesin
the context of self-defence law, including thelikelihood that those possessing firear ms will
act only out of necessity and with proportionality.

45.  Article51 of the Charter of the United Nations appliesto Statesactingin
self-defencein responseto armed attacks against their State sovereignty. It doesnot apply
to situations of self-defence for individual persons.

46.  The Sub-Commission on the Promotion and Protection of Human Rights should act
to clarify the positive responsibilities of Statesto prevent human rightsviolations
committed with small arms. To thisend, the Special Rapporteur with the task of preparing
a compr ehensive study on the prevention of human rights violations committed with small
arms and light weapons would welcome the endor sement by the Sub-Commission of the
draft principles on the prevention of human rights violations committed with small arms
(E/CN.4/Sub.2/2005/35) as an important contribution to the ongoing delineation of
measuresregar ding small arms and light weaponsto be carried out by Statesin order to
give effect to international human rightsin communities around the world.
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20 December 1971, 1 January 1990 and 1 November 1998, respectively. Article 2 states:



A/HRC/Sub.1/58/27*
page 17
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ANNEXES

Annex |

SUMMARY OF RESPONSES RECEIVED FROM UNITED NATIONSMEMBER STATES

TO THE SPECIAL RAPPORTEUR’'S QUESTIONNAIRE

Part 1. Use of small armsand light weapons by law enfor cement

Regulating the use of small arms, light weapons and ammunition
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Part 1. Use of small armsand light weapons by law enfor cement (continued)

Regulating the use of small arms, light weapons and ammunition (continued)
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Part 1. Use of small armsand light weapons by law enfor cement (continued)

Training on the use of small arms, light weapons and ammunition
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. Technical and Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
mechanical proficiency
. Practical and tactical Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
efficiency
e  Applied decision- Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
making (i.e., meeting the
requirements of law)
Isthere regular funding Yes Yes Yes Yes No Yes Yes Yes Yes Yes Yes Yes No Yes Yes Yes Yes Yes
allocated to support training?
<
Eg E © % [0 § -g o -% ?é& %
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Do you have training
regarding small arms, light
weapons, and ammunition on
the following areas:
e  Technical and Yes | Yes | Yes | Yes | Yes Yes | Yes | Yes | Yes | Yes | Yes | Yes | Yes | Yes | Yes | Yes® | Yes | Yes
mechanical proficiency
. Practical and tactical Yes Yes Yes Yes Yes No Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
efficiency
e  Applied decision- Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
making (i.e., meeting the
requirements of law)
Isthere regular funding Yes Yes No Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes

allocated to support training?

7z obed
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Part 1. Use of small armsand light weapons by law enfor cement (continued)

Investigating misuse of small arms, light weapons and ammunition
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Do you have laws requiring Yes | Yes | Yes® | Yes | Yes | Yes Yes | Yes | Yes | Y | YesZ | Yes | Yes | Ye® | Y& | Yes | Yes | Yes

investigation of incidents of

alleged misuse of small arms?

Arethose investigations Yes Yes Yes Yes Yes | Yes® Yes Yes Yes Yes Yes No No Yes Yes Yes No Yes

carried out by someone

independent of the agency

accused?

Isthere judicial oversight of Yes Yes Yes Yes Yes No* Yes Yes Yes No Yes Yes Yes No Yes Yes No Yes

the investigative process?

Aretheinvestigative No Yes Yes Yes Yes No Yes No No* No Yes Yes Yes No Yes Yes Yes No

proceedings made available

to the public?

Are sanctions imposed Yes N/A Yes Yes Yes Yes Yes No Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes

against state agents who have

misused small arms?

Aresanctionsimposed against | Yes No Yes Yes Yes Yes Yes No Yes Yes Yes Yes No Yes Yes Yes Yes Yes

commanding/superior officers

who authorize the misuse of

small arms?

Is there a process for Yes Yes Yes Yes Yes Yes Yes No Yes Yes Yes Yes Yes Yes Yes Yes Yes

compensating civilians and

their families who have been

injured or killed due to

misuse of small arms by state

security forces?

Isthere regular funding Yes® Yes Yes No Yes Yes Yes No Yes Yes Yes Yes No Yes Yes Yes Yes

allocated in the national

budget to support such

investigations?

G abed
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Investigating misuse of small arms, light weapons and ammunition (continued)

Part 1. Use of small armsand light weapons by law enfor cement (continued)

(continued)

Niger

Norway

Philippines

Poland

Portugal

Qatar

Republic of
Korea

Saudi Arabia

South Africa

Sudan

Syrian Arab

Republic

Trinidad and
Tobago

Turkey

Ukraine

United Arab
Emirates

Do you have laws requiring
investigation of incidents of
alleged misuse of small arms?

Yes

Yes

<
B

Yes

=<
B

9

3 Romania

=<

<
B

<
B

Yes

=<
B

<
B

<
B

928 Uzbekistan

<

Arethoseinvestigations
carried out by someone
independent of the agency
accused?

Yes

Yes

<
B

Yes

Yes

<
B

<
B

<
B

<
B

Yes

<
B

P
o

Yes

=<
B

<
B

Isthere judicia oversight of
the investigative process?

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

No

Yes

No

Aretheinvestigative
proceedings made available
to the public?

No

Yes

Yes

No

No

Yes

Yes

Yes

Yes

No

Yes

Yes

No

Yes

Yes

Yes

Are sanctions imposed
against state agents who have
misused small arms?

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Are sanctions imposed against
commanding/superior officers
who authorize the misuse of
small arms?

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Isthere a process for
compensating civilians and
their families who have been
injured or killed due to
misuse of small arms by state
security forces?

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Isthere regular funding
allocated in the national
budget to support such
investigations?

Yes

Yes

Yes

Yes

Yes

No

No

Yes

Yes

Yes

Yes

Yes

No

Yes

Yes

Yes

9z abed
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Part 1. Use of small armsand light weapons by law enfor cement (continued)

Security and storage of small arms, light weapons and ammunition
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Arethere existing laws Yes | Yes | Yes | Yes | Yes | Yes Yes? | Yes | Yes | Y&s® | Yes | Yes | Yes | Yes® | Yes | Yes | Yes | Yes

governing the storage of

small arms by state agents?

Are off-duty agents No No Yes No No Yes Yes Yes | Yes® Yes No No No No No No No Yes

allowed to keep their

government-issued small

arms?

Are sanctions imposed Yes N/A Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes

against state agentsfor

violations of laws on safe

storage of small arms?

Arethere laws requiring Yes | Yes No Yes | Yes Yes No Yes | Yes No Yes | Yes | No® | Yes | Yes | Y& | Yes

training of forcesin securing

and safely storing small

arms?

Do you alocate funding in Yes® | Yes | Yes | Yes | Yes | Yes Yes No Yes | Yes | No® | Yes | Yes | Yes | Yes | Yes No Yes

your national budget for the

facilities and resources to

safely and securely store

small arms?

Are private storage facilities No Yes | Yes No No Yes No Yes Yes© | Yes No Yes | Yes | Yes | NIA® | Yes

being inspected?

,.¢ 9bed
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Security and storage of small arms, light weapons and ammunition (continued)

Part 1. Use of small armsand light weapons by law enfor cement (continued)
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Arethere existing laws Yes | Yes | Yes? | Yes | Yes Yes | Yes® | Yes | Yes | Yes | Yes | Yes* | Yes | Yes | Yes Yes | Yes®
governing the storage of
small arms by state agents?
Are off-duty agents No No Yes No | Yes® Yes Yes | Yes Yes No No No No Yes | Yes No
allowed to keep their
government-issued small
arms?
Are sanctions imposed Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
against state agentsfor
violations of laws on safe
storage of small arms?
Arethere laws requiring Yes Yes Yes Yes Yes Yes Yes No Yes Yes Yes | Yes” Yes Yes Yes Yes No
training of forcesin securing
and safely storing small
arms?
Do you alocate funding in Yes Yes Yes No Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
your national budget for the
facilities and resources to
safely and securely store
small arms?
Are private storage facilities Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes

being inspected?

gz abed
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Part 1. Use of small armsand light weapons by law enfor cement (continued)
Data collection
-@ ] g s
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Arethere national laws Yes Yes Yes Yes Yes Yes Yes Yes Yes N/A Yes Yes Yes No Yes Yes Yes No
requiring the collection and
maintenance of data on the
use of small arms?
Do you alocate funding in Yes® | Yes | Yes | Yes | Yes | Yes Yes No | Yes® | N/A No Yes No No Yes | Yes No No
your national budget for the
collection of this data?
Is this data disaggregated by No Yes Yes No No No No No Yes N/A No No Yes No Yes No
gender?
Is this data public? No Yes No No No Yes Yes No® N/A No No Yes No Yes No No No
o ]
g 5 .| B £ 8 | & 8 5
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continued 2 ol o = < < = | Bo o o
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Are there national laws Yes | Yes | Yes | Yes | Yes Yes | Yes | Yes No Yes | Yes | Yes | Yes | Yes | Yes Yes™
requiring the collection and
maintenance of data on the
use of small arms?
Do you alocate funding in Yes Yes Yes Yes Yes Yes Yes No Yes Yes Yes Yes No No Yes
your national budget for the
collection of this data?
Is this data disaggregated by Yes No Yes No No Yes No No N/A Yes Yes Yes No Yes
gender?
Is this data public? No No Yes No No Yes | Yes No N/A | No® No No® No No No
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Part 2. Stateregulation of armed individuals and armed groups
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Aretherelawsrequiringthe | Yes™ | Yes | Yes | Yes | Yes | Yes | Yes | Ye® | Yes | Yes | Yes® | Yes | Yes” | Yes | Yes® | Yes® | Yes | Yes | Yes
licensing of al private
ownership of small arms and
ammunition?
Arethere laws specifying No Yes Yes Yes Yes Yes No Yes Yes Yes No No Yes Yes Yes Yes Yes Yes
limits to the type and number
of weapons that can be held
by individuals?
If seeking to own severa Yes Yes Yes Yes No Yes Yes Yes Yes Yes No Yes Yes Yes Yes Yes Yes Yes
weapons, does the need for
each one have to be justified
separately?
Isthere a periodic review of Yes Yes Yes Yes Yes Yes No Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
the licences?
Arethere laws requiring Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
screening or background
investigation on individuals
seeking ownership of small
arms and ammunition based
on:
Age? Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
Criminal record? Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
Psychological profile? Yes Yes No Yes Yes Yes Yes Yes No Yes Yes No Yes Yes Yes Yes
Incidents of family violence? Yes Yes No Yes No Yes Yes No Yes No No No Yes No Yes No Yes No
o If yes, isthe partner No Yes No No No Yes
automatically notified of
the request for alicence?
o Justification of need? Yes Yes No Yes Yes Yes Yes No Yes Yes No No Yes Yes Yes Yes Yes Yes
o Aretherelaws requiring Yes | Yes | No No Yes | Yes No No Yes | No® | No No No No | Yes | Yes | Yes No

training for seeking
ownership of small arms
and/or ammunition?

o< abed
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Part 2. Stateregulation of armed individuals and armed groups (continued)
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e Do thoselaws require Yes Yes No No Yes Yes No No Yes No No No No No Yes Yes Yes No

training be completed

before issuing a licence?

e Do thoselaws require Yes Yes No No Yes Yes No No Yes No No No No No Yes Yes Yes No

training in the safe use and
handling of small arms
and/or ammunition?

Do those laws require Yes Yes No No Yes Yes No No Yes Yes No No Yes No Yes Yes Yes No
training in the safe storage
and maintaining security
of small arms and/or
weapons?

Do you alocate fundingin | No No No No Yes | Yes Yes No No™ No No No No No Yes | Yes No No
your budget for licensing,
screening and/or training
private owners of small
arms and ammunition?

Is there a database of Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
licensed owners of small
arms and ammunition?

Is that database public? No Yes No No No No No Yes No No No Yes No Yes No No No

Do you allocate funding Yes” | No Yes | Yes | No Yes Yes | No Yes | Yes | Yes | No Yes No Yes | Yes No No
in your budget for
maintenance of the
database?

Are there programmes No No Yes Yes Yes No Yes No No No No No Yes No No No Yes No
alowing for periodic
amnesties for individuas
who want to turn in small
arms?

Are there laws requiring No Yes | Yes | Yes | Yes | Yes No Yes | Yes | No® | Yes” | Yes | Yes No No Yes | Yes No
the collection and
maintenance of data on
the use of small arms
by private owners?

TE abed

xLC[8S/T UNS/OHH/V




Part 2. Stateregulation of armed individuals and armed groups (continued)
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e Arethere laws requiring Yes | Yes No No Yes | Yes Yes | Yes | Yes No Yes | Yes | Yes | No® 0 Yes
that the collection and
maintenance of data on
the use of small arms
inincidents of crime
including the type of
firearm, use of the firearm
and the type of injury
caused?
« Do you alocate funding Yes® | No No No Yes No Yes Yes | Yes | Yes No No No
in your budget for the
collection of this data?
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Part 2. Stateregulation of armed individuals and armed groups (continued)
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Are there laws requiring the Yes | Yes” | Yes® | Yes® | Yes Yes | Ye¥ | Yes | Y& | Yes | Yes | Ye¥ | Yes | Ye® | Yes Ye& | Ye®
licensing of al private
ownership of small arms and
ammunition?
Arethere laws specifying Yes Yes Yes Yes Yes Yes Yes No Yes Yes Yes | Yes® Yes No Yes Yes Yes
limits to the type and number
of weapons that can be held
by individuals?
If seeking to own several Yes | Yes | Yes | Yes | Yes Yes | Yes | Yes | Yes | Yes | Yes | Y& | Yes | Yes | Yes Yes | Yes
weapons, does the need for
each one have to be justified
separately?
Isthere a periodic review of No No Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
the licences?
Are therelaws requiring Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes | Yes® |
screening or background
investigation on individuals
seeking ownership of small
arms and ammunition based
on:
Age? Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes® Yes Yes Yes Yes Yes
Criminal record? Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
Psychological profile? Yes Yes Yes Yes Yes No Yes Yes Yes Yes Yes No Yes Yes Yes
Incidents of family violence? Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
e If yes, isthe partner Yes No Yes No No Yes | Yes | Yes© | Yes Yes | VYes
automatically notified of
the request for alicence?
o Justification of need? Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
e Aretherelaws requiring No | YesT | Yes” | No® | Yes No Yes | No | No* | Yes | Yes | Yes | Yes | Yes No Yes | Yes®

training for seeking
ownership of small arms
and/or ammunition?
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Part 2. Stateregulation of armed individuals and armed groups (continued)

(continued)

Qatar

Ukraine

Emirates

Uzbekistan

o Do those laws require
training be completed
before issuing a licence?

—| Niger

[0]

Z| Norway

<| Philippines

es

Z| Poland

[0)

~<| Portugal

es

—| Republic of
Korea

~<| Romania

es

—| Saudi Arabia

[o]

—| Slovakia

[o]

<| South Africa

€s

~<| Spain

es

<| Sudan

es

<| Syrian Arab

B | Republic

<| Trinidad and
® | Tobago

=| Turkey

(o]

<| United Arab

®

e Do thoselawsrequire
training in the safe use and
handling of small arms
and/or ammunition?

N/A

Yes

Yes”®

Yes

<
&

Yes

Yes

Yes

<
B

<
B

pd
%

o Do those laws require
training in the safe storage
and maintaining security
of small arms and/or
weapons?

N/A

Yes

Yes

N 0100

Yes

Yes

Yes

Y elel

No

Yes

Yes

Yes

Yes

Yes

No

No

e Doyou allocate fundingin
your budget for licensing,
screening and/or training
private owners of small
arms and ammunition?

N/A

Yes

Yes

N 0102

No

Yes

No

Yes

Yes

No

Yes

No

No

Yes

o |sthere a database of
licensed owners of small
arms and ammunition?

Yes

Yes

Y 6103

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

o |sthat database public?

Yes

Yes™

No

No

No

No

No

No

No

No

Yes

No

No

No

No

e Doyou allocate fundingin
your budget for
maintenance of the
database?

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

No

Yes

Yes

o Arethere programmes
alowing for periodic
amnesties for individuas
who want to turn in small
arms?

Yes

Yes

No

No

Yes

No

Yes

No

Yes

No

Yes

Yes

No

No

Yes

No

o Aretherelaws requiring
the collection and
maintenance of data on the
use of small arms by
private owners?

Yes

Yes

No

Yes

Yes

No

No

No

No

Yes

Yes

Yes

Yes

Yes

Yes

Yes

< obed
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Part 2. Stateregulation of armed individuals and armed groups (continued)

(continued)

Qatar

Ukraine

Emirates

Uzbekistan

o Arethere laws requiring
that the collection and
maintenance of data on the
use of small armsin
incidents of crime
including the type of
firearm, use of the firearm
and the type of injury
caused?

<| Niger

es

<| Norway

es

<| Philippines

es

<| Poland

es

| Portugal

es

<| Republic of
Korea

—| Romania

[0]

</| Saudi Arabia

€s

—| Slovakia

(o]

—| South Africa

(o]

<[ Spain

es

<| Sudan

es

<| Syrian Arab

B | Republic

<| Trinidad and
® | Tobago

=| Turkey

(o]

<| United Arab

R

e Doyou allocate fundingin
your budget for the
collection of thisdata?

Yes

Yes

Yes

Yes

Yes

Yes

No

Yes

No

No

Yes

Yes

Yes

No

No

Yes
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Part 3. Manufacture and transfer of small arms, light weapons and ammunition

Manufacture of small arms, light weapons and ammunition

o¢ abed
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Do you have state owned or No | Yes™ | Yes | Yes No No Yes No No Yes No | No™ | No No Yes No No No
operated manufacturers of
small arms?
Do you have privately owned Yes No No No No No Yes No Yes No No No No No Yes No No No

manufacturers of small arms?

Do you provide State No No No No No No No No No No N/A No N/A No No No No
subsidiesto private
manufacturers of small arms?

Do you have national laws Yes | Yes | Yes | Yes No Yes Yes | Yes [ Yes™® [ Yes™ | Yes | N/A No Yes | Yes'™ | Yes No No
and/or enforceable policies
which regulate the

manufacture of small arms?

Do these laws require that Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes N/A No N/A Yes Yes No N/A
manufacturers of small arms
be licensed?

Are there minimum Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes N/A Yes N/A Yes Yes N/A N/A
requirements for issuance of
licences?

Do those licences have to be No Yes Yes Yes No Yes No Yes Yes N/A Yes N/A Yes Yes N/A N/A
renewed on aregular basis?

Do you alocate funding in Yes | No™ Yes No Yes No | No™ | Yes | Yes | NJA | Yes | NJA | Yes | Yes | NJA | N/A
your national budget for the
collection of data and

maintenance of adatabase?

Arethere procedures for Yes Yes No Yes Yes Yes Yes Yes Yes Yes N/A Yes N/A Yes Yes N/A N/A
investigating violations of
laws by manufacturers of
small arms?

Are there sanctionsin place Yes No Yes Yes Yes Yes Yes Yes Yes Yes Yes N/A Yes N/A Yes Yes N/A N/A
for violations by
manufacturers?




Part 3. Manufacture and transfer of small arms, light weapons and ammunition (continued)

Manufacture of small arms, light weapons and ammunition (continued)

(continued)

Qatar

Emirates

Uzbekistan

Do you have state owned or
operated manufacturers of
small arms?

—| Niger

(o]

=| Norway

o

—| Philippines

(]

<| Poland

es

—| Portugal

(]

—| Republic of
Korea

~<| Romania

€s

<| Saudi Arabia

es

—| Slovakia

(o]

<| South Africa

es

~<| Spain

€s

<| Sudan

es

—| Syrian Arab

© | Republic

—| Trinidad and
© | Tobago

<| Turkey

es

=<| Ukraine
8

—| United Arab

o

=
5

Do you have privately owned
manufacturers of small arms?

Yes

Yes

No

Do you provide State
subsidiesto private
manufacturers of small arms?

N/A

No

No

No

Yes

No

No

No

No

No

No

No

No

No

No

Do you have national laws
and/or enforceable policies
which regulate the
manufacture of small arms?

N/A

Yes

Yes

Yes

Yes

Y éls

Yes

Yes

Yes

Y élﬁ

Yes

Y é.l?

Yes

Yes

Y esllB

Do these laws require that
manufacturers of small arms
be licensed?

N/A

Yes

Yes

Yes

Yes

Yes

Yes

Yes

N/Allg

Yes

Yes

Yes

Yes

N/Alzo

N/A

Yes

Yes

Yes

Are there minimum
requirements for issuance of
licences?

N/A

Yes

Yes

Yes

Yes

Yes

Yes

Yes

N/A

Yes

Yes

Yes

Yes

N/A

N/A

Yes

Yes

Yes

Do those licences have to be
renewed on aregular basis?

N/A

Yes

Yes

No

Yes

Yes

No

Yes

N/A

No

Yes

Yes

Yes

N/A

N/A

Yes

Yes

No

Do you alocate funding in
your national budget for the
collection of data and
maintenance of a database?

N/A

Yes

Yes

No

Yes

No

No

N/A

Yes

Yes

Yes

Yes

Yes

N/A

Yes

Yes

Are there procedures for
investigating violations of
laws by manufacturers of
small arms?

N/A

Yes

Yes

Yes

Yes

Yes

Yes

Yes

N/A

Yes

Yes

Yes

Yes

Yes

N/A

Yes

Yes

Yes

Arethere sanctionsin place
for violations by
manufacturers?

N/A

Yes

Yes

Yes

Yes

Yes

Yes

N/A

Yes

Yes

N/A

N/A

Yes

Yes

Yes

L€ abed
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Part 3. Manufacture and transfer of small arms, light weapons and ammunition (continued)

Transfer of small arms, light weapons and ammunition

ge afed

Bangladesh
CostaRica
Finland
Kyrgyzstan
Marshall Id
Mauritius
Mexico
Monaco
Mongolia
Morocco

Colombia
Cyprus
Czech
Republic

Austria
Chile
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% Georgia
Germany
Greece
Jordan

Are manufacturers of small Yes | Yes | Yes [NAAP[NA®| Y
arms permitted to sell or
transfer directly to state
agencies, including law
enforcement and security
forces?

Yes N/AZ Y No™* N/A™S

R

Yes Yes No

=<
B
=<
B
&
£
>

Are manufacturers of small Yes No No N/A Yes Yes No Yes Yes No No Yes N/A Yes No N/A N/A
arms permitted to sell or
transfer directly to private
persons or groups?

Are manufacturers of small No No No N/A No Yes | Yes® | Yes Yes No No Yes N/A Yes No N/A N/A
arms permitted to sell small
arms outside the state to
other governments?

Are manufacturers of small No No No N/A No Yes Yes Yes Yes No No Yes N/A Yes No N/A N/A
arms permitted to sell small
arms outside the state to
privateindividuals or
groups?

Arethere national laws Yes Yes Yes N/A Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
and/or enforceable policies
regulating the sale or transfer
of small arms within the
state?

Do those laws contain Yes | Yes No N/A Yes | Yes Yes Yes Yes Yes | N/A®'[ No Yes | N/A Yes Yes | Yes Yes
procedures for investigating
and verifying the end user of
these small arms?

Arethere national laws Yes Yes Yes N/A Yes Yes® [ Yes Yes Yes Yes Yes Yes N/A | Yes® | Yes No No
and/or enforceable policies
regulating the sale or transfer
of small arms outside the
state?




Part 3. Manufacture and transfer of small arms, light weapons and ammunition (continued)

Transfer of small arms, light weapons and ammunition (continued)
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Do those laws contain Yes Yes Yes N/A Yes Yes Yes Yes Yes N/A Yes Yes N/A Yes Yes N/A No

procedures for investigating
and verifying the end user of
these small arms, including
therisk of diversion?

Do your laws contain Yes | No™ | Yes | N/A Yes Yes | Yes | Yes | No™ | N/A Yes | N/A No No Yes No
requirements for verifying
the human rights situation in
buyer state or region?

Before transfer, do you Yes Yes Yes N/A Yes Yes Yes Yes Yes N/A Yes N/A No N/A N/A N/A
assessif thereisrisk the
small arms will beused in
interna repression?

Before transfer, do you Yes Yes Yes N/A Yes Yes Yes Yes Yes N/A Yes N/A No N/A N/A N/A
assess Whether thereisa
situation of armed conflict in
which the small arms might
be used?

Before transfer, do you Yes Yes Yes N/A Yes Yes Yes Yes Yes N/A Yes N/A No N/A N/A N/A
investigate whether the end
use of the small arms might
be to commit acts of
aggression or force on
neighbouring countries or
territories?

Before transfer, do you Yes | N/A®?| Yes | N/A Yes Yes | Yes | Yes | Yes | N/A Yes | N/A No N/A | NA | NA
assess the potential impact of
small arms on regional
stability?

Before transfer, do you Yes Yes Yes N/A Yes Yes Yes Yes Yes N/A Yes N/A No N/A N/A N/A
assess the risk of whether
small arms will beused in
acts of terrorism or organized
crime?
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Part 3. Manufacture and transfer of small arms, light weapons and ammunition (continued)

Transfer of small arms, light weapons and ammunition (continued)
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Do you use any of the above Yes N/A Yes N/A Yes Yes No Yes Yes No Yes N/A No N/A N/A N/A
criteriain your decision
whether or not to export
small arms?
Do you allocate funding in No™ | Yes | Yes | N/A Yes Yes No No Yes No Yes | N/A No N/A | NA | NA
your national budget for
making these assessmentsin
decisionsto export?
Arethere sanctionsin place Yes N/A No N/A Yes Yes No Yes Yes Yes Yes N/A Yes N/A N/A N/A
should a manufacturer or
state agent transfer small
armsin violation of these
considerations?




Transfer of small arms, light weapons and ammunition (continued)

Part 3. Manufacture and transfer of small arms, light weapons and ammunition (continued)

(continued)

Syrian Arab

Republic

United Arab
Emirates

Are manufacturers of small
arms permitted to sell or
transfer directly to state
agencies, including law
enforcement and security
forces?

Z| Niger

/A

=| Norway

(o]

<| Philippines

es

<| Poland

es

~<| Portugal

es

(o]

<| Republic of
Korea

~<| Romania

es

Z| Saudi Arabia

/A

<| Slovakia

€s

<| South Africa

es

~<| Spain

€s

—| Sudan

o

<
&
¥

—| Trinidad and
© | Tobago

<| Turkey

es

_< .
Ukraine
8

—| Uzbekistan

[0]

Are manufacturers of small
arms permitted to sell or
transfer directly to private
persons or groups?

N/A

No

Yes

Yes

Y $136

No

Yes

Yes

N/A

No

No

No

No

No

No

Yes

No

Are manufacturers of small
arms permitted to sell small
arms outside the state to
other governments?

N/A

No

Yes

Yes

Yes

No

Yes

Yes

N/A

Yes

Yes

Yes

No

No

No

Yes

No

Are manufacturers of small
arms permitted to sell small
arms outside the state to
privateindividuals or
groups?

N/A

No

Yes

Yes

Yes

No

Y §137

Yes

N/A

No

No

No

No

No

No

Yes

No

Arethere national laws
and/or enforceable policies
regulating the sale or transfer
of small arms within the
state?

Yes

Yes

Yes

Yes

Yes

Yes

Y esl38

Yes

Yes

Yes

Yes

Yes

Y S.BQ

Yes

Yes

Yes

Yes

Yes

Do those laws contain
procedures for investigating
and verifying the end user of
these small arms?

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

N/A

Yes

Yes

Yes

Arethere national laws
and/or enforceable policies
regulating the sale or transfer
of small arms outside the
state?

Yes

Yes

Y esl40

Y esl41

Yes

Yes

Y esl42

N 0143

Yes®

Yes

N/A

Yes

Yes

Yes
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Transfer of small arms, light weapons and ammunition (continued)

Part 3. Manufacture and transfer of small arms, light weapons and ammunition (continued)

(continued)

Spain

Ukraine

Emirates

Do those laws contain
procedures for investigating
and verifying the end user of
these small arms, including
therisk of diversion?

<| Niger

es

<| Norway

es

gH Philippines
&

<| Poland

es

~<| Portugal

es

<| Qatar

<| Republic of
Korea

R

~<| Romania

R

Z| Saudi Arabia

/A

<| Slovakia

€s

<| South Africa

es

<| Sudan

es

<| Syrian Arab

B | Republic

Z| Trinidad and

=

> Tobago
<| Turkey

es

<| United Arab

R

Do your laws contain
requirements for verifying
the human rights situation in
buyer state or region?

N/A

Yes

Yes

Yes

Yes

Y esl46

Yes

N/A

Yes

Yes

Yes

N/A

yes

Before transfer, do you
assessif thereisrisk the
small arms will beused in
interna repression?

N/A

Yes

Yes

Yes

Yes

Yes

Yes

N/A

Yes

Yes

Yes

N/A

Yes

Yes

Before transfer, do you
assess Whether thereisa
situation of armed conflict in
which the small arms might
be used?

N/A

Yes

Yes

Yes

Yes

Yes

Yes

N/A

Yes

Yes

Yes

N/A

Yes

Yes

Before transfer, do you
investigate whether the end
use of the small arms might
be to commit acts of
aggression or force on
neighbouring countries or
territories?

N/A

Yes

Yes

Yes

Yes

Yes

Yes

N/A

Yes

Yes

Yes

N/A

Yes

Before transfer, do you
assess the potential impact of
small arms on regional
stability?

N/A

Yes

Yes

Yes

Yes

Yes

Yes

N/A

Yes

Yes

N/A

Yes

Before transfer, do you
assess the risk of whether
small arms will be used in
acts of terrorism or organized
crime?

N/A

Yes

Yes

Yes

Yes

Yes

Yes

N/A

Yes

Yes

Yes

N/A

Yes

Yes
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Transfer of small arms, light weapons and ammunition (continued)

Part 3. Manufacture and transfer of small arms, light weapons and ammunition (continued)

(continued)

Qatar

Spain

Syrian Arab

Republic

Tobago

Ukraine

Uzbekistan

Do you use any of the above
criteriain your decision
whether or not to export
small arms?

Z| Niger

/A

<| Norway

<| Philippines

<| Poland

~<| Portugal

<| Republic of
B | Korea

~<| Romania

Z| Saudi Arabia

/A

<| Slovakia

<| South Africa

<| Sudan

Z| Trinidad and

/A

<| Turkey

<| United Arab
B | Emirates

Do you alocate funding in
your national budget for
making these assessmentsin
decisionsto export?

N/A

Yes

Yes

No

Yes

No

Yes

N/A

No

Yes

Yes

N/A

Yes

Arethere sanctionsin place
should a manufacturer or
state agent transfer small
armsin violation of these
considerations?

N/A

Yes

Yes

Yes

Yes

Yes

Yes

N/A

Yes

Yes

Yes

N/A

Yes

Yes

Y e8147

Notes

! Waffengebrauchsgesetz 1969 (Weapons Usage Act) and K riegsmaterialgesetz (War Material Act).

2 Ley No. 17.798 sobre control de Armas, Explosivos y Elementos Similares, y los Reglamentos Institucionales de las FF.AA.,
Carabineros y Policia de Investigaciones como autoridades encargados por laLey 17.798.

3 Decreto 2535 del 17 diciembre de 1993; Decreto Reglamentario 1809 de 1994.

4 Act No. 119/2002 Coll. On firearms and ammunition, as amended, effective as of 1 January 2003; Act No. 13/1993 Coll., Customs Act;

Act No. 283/1991 Coll. On Police of the Czech Republic, as amended, section 39 et sequential.

5> Police Act.
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® Georgian Law “On Weapons”.

" Law 3169/2003 on “M atters Concerning the Possession and Use of Firearms by Police Officers and article 1 of the Decision 8517/4/7mb
of the Minister of Public Order dated 17 February 2004. The Government of Greece has drafted legislation that would regul ate
the possession and use of light weapons. As of September 2005, this legidlation was being considered by Parliament.

® Firearms and Ammunitions Law of 2001.

® Law of the Kyrgyz Republic on “Small Arms’, 9 June 1999.

19 police Act, Sect. 13D; Criminal Code Act, Section 140, 233 and 378 (g); Firearms Act.
1 |ey Federal de Armas de Fuego y Explosivos.

12 Loi No. 943 du 18 Juin 1971 et OS.G947 du 16 Octobre 1980 sur les Armes et munitions.
13 LLaw on Firearms of Mongolia.
There are regulations.

> No. 283/1991 Coll. On Police of the Czech Republic, as amended, section 39 et sequentia.

16 Sections 3, 4, 5 and 6 of Implementing Rules and Regulations of Presidential Decree 1866, as amended by Republic Act 8294; Rule X|
of Standard Operating Procedure 13 and Executive Order 522.

" Law of 21 May 1999 on Firearms and Ammunition, as amended.
'8 Police Code 23 of 1999.

19" Act on Special Measures for the Defense Industry and Enforcement Decree; Act on Control of Firearms, Swords, Explosives, etc.;
Foreign Trade Act; Presidential decrees and enforcement decrees; and Public Notice on the Export and Import of Strategic Goods.
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20 |aw 295/2004 on the Regime of Arms and Ammunition; articles 46-52 of Law 17/1996 on the Regime of Firearms and Ammunition;
and Law 360/2002 on the Status of Policemen.

%L Firearms Control Act of 2000 and Firearms Control Regulations of 2004.
?2 sudan Police Force Law.

3 Possession of hunting guns and small revolvers and anmunition therefore is permitted; the rest of the weapons are carried only by the
armed forces.

2 Firearms Act and Police Service Act.

% Articles 12, 15 and 151 of Ukrainian law “About Police” of 20 December 1990. The norms for usage of ammunition are laid out in
“Shooting Course - Order of the Ministry of the Interior of Ukraine”, of 25 November 2003 (No. 1444).

% As of June 2005 (when the response was submitted), the law “ About Weapons’ was still under development in the Republic of
Uzbekistan. Currently, all questions related to small arms, light weapons and ammunition are regulated by regulations of the

relevant Ministries and Agencies. The control-licensing activities of the Ministry of the Interior, as determined by the regulation of

20 August 2001, No. 226, do not cover light weapons. They regulate small arms and ammunition to the small arms such as: rifled-barrel
army models, special-order training models (including gelded ones), sport large-calibre arms (7.62 mm and more), small-calibre arms,
hunting rifled-barrel arms, and smoothbore firearms and ammunition to all of these weapons, which belong to organizations and individual
citizens, except those weapons that are in possession of the Ministry of the Interior, Ministry of Defense and Ministry on Emergency
Situations, as well as State Customs Committee and National Security Agency. The Agency Regulations of the Ministry of the Interior,
National Security Agency, Ministry of Defense, and the Office of Public Prosecutor: the possession and use of weapons by the members
of the Armed Forces is regulated by the Armed Forces manual/regulations as well as individual regulations of distinct kinds of the Armed
Forces.

2" Ministry of Defence internal regulations.

% Article 34 of Law 295/2004 on the Regime of Arms and Ammunition; order of the minister of Administration and Interior 1020/1996 on
the preparation, organization and conduct of the firing training of Ministry personnel.
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2 |nstructions for securing the safety of weapons, ammunition and special means of the internal security forces s affirmed by the order of
the Ministry of the Interior of Ukraine of 6 July 2001 (No. 541). Instructions about the safety measures for the use with firearmsis
affirmed by the order of the Ministry of the Interior of Ukraine of 25 November 2005 (No. 1444).

%0 Codigo de Justicia Militar, Ley No. 17.798, Codigo Penal y la reglamentacion de cada Institucion.

3 Presidential Decree 22/1996 on “Disciplinary Law for Police Personnel” and provisions of Law 3169/2003.

32 Criminal Law 1952 and Firearms and Ammunitions Law 2001.

3 Police Act.

3 Art. 157, Codigo de Justicia Militar; arts. 31y 36, Ley Federal de Armas de Fuego y Explosivos; El Codigo Penal Federal.

3 |f theincident is serious.

% The Attorney General oversees such investigations.

3" publicity during the investigatory phase is at the discretion of the public prosecutor’s office. If charges are made, the court proceedings
are public (with afew specific exceptions).

% Thereis no regular budget allocation, but money for investigations and damages is granted via the national budget as needed.

%9 |Law 218/2002 on the Organization and Functioning of the Romanian Police; Regulation 193/1992 on the Organization of the
Committees and Commissions for Human Rights and Humanitarian Law in the Ministry of Administration and Interior;

Instruction 776/1998 on the Organization, Coordination and Control of the Activity of Labor Protection in the Ministry of Administration
and Interior Units; article 21 of Law 90/1996 on the Coordination of the Labor Protection Activity; Law 550/2004 on the Organization and
Functioning of the Romanian Police.

40" Articles 247, 248, 249, 250, 297 of the Criminal Code of the Republic of Uzbekistan; Manual for performance of Garrison duties.

“L Through the budget of the National Army.
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2 Firearms Act.

43 Articles 3, 5, 7 and 8 of Decision 8517/4/7-mb of the Minister of Public Order, dated 17 February 2001.
“ Firearms Act.

5 With special permit by the relevant authority.

8 Thereisno legal requirement for such training, but training on safe storage is given to law enforcement agents.

47" Law on Police Organization and Law on Armed Forces.

“8 Thereisno regular budget allocation, but money is granted via the national budget as needed.

49 Secure storage is the responsibility of relevant departments and is funded through their budgets.

0 During police investigations; not routinely.

*L There are no private storage facilities.

%2 Executive Order 61, designating the Philippine Constabulary as Government custodian of firearms, anmunition and explosives.

%3 Law 295/2004 on the Regime of Arms and Ammunition.

> Government orders, rather than law.

%> Control over the storage of weapons is regulated by the control-licensing agencies (order of the Ministry of the Interior of the Republic

of Uzbekistan No. 226 of 20 August 2001). For the forces of the Ministry of the Interior see “Manual for the service of artillery weaponry
of the interior forces and army training colleges’; for the forces of the Ministry of Defense, see “Instructions for organizing the registration,
storage and issuance of small arms and ammunition to the Armed Forces”.
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% Except for military forces.

5" Sudan Law for Weapons and Ammunition, 1986.

%8 Funding is allocated as part of the Normal Budget.
% Funded by the general budget allocated for the police.

%0 Depersonalized statistics are published.

® The database of owners and users of the small armsis being formed according to the order of the Ministry of the Interior of the Republic

of Uzbekistan No. 105 of 26 May 1998.

62 Regulation 87 and 88 of the Firearms Control Regulations, 2004 prescribe the types of information which must be kept by central
databases. No provision is made by the Firearms Control Act, 2000 for such information to be made public. Applications may be made
under the Promotion of Accessto Information Act, 2000 to obtain certain records. In addition, the reporting duties of the national
Conventional Arms Control Committee (in terms of Section 23 of the National Conventional Arms Control Act, 2002) implies the
collection of dataregarding all conventional arms exported and provides for this data to be made public.

63 Some data are made public, but others are not.

% Such laws are enacted at the state level.

® Firearms Act (1/1998, as amended).

% Articles 7 and 10 of Law 2168/1993 and Common Ministerial Decision 4325/99 of the Ministers of Culture and Public Order.

67 Law of the Kyrgyz Republic on “Licensing”, 3 March 1997.

% FirearmsAct. Asof March 2005, the Firearms Act will be repealed and replaced by a new enforcement act.

% Constitucién Politica de los Estados Unidos Mexicanos, art. 10; Ley Federal de Armas de Fuego y Explosivos, arts. 24-27, 34-35.
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" Training is required only in cases where licences are for athletes.
™ The fees for using these services are raised by the competent authority.
2 Thereis no regular budget allocation, but money is granted via the normal budget process as needed to collect this data.

3 The possession and use of small arms by private individualsis prohibited in Greece. In special cases and when the conditions of the law
concur (special weapons of protection or security) private individuals are granted a licence by the competent police authorities.

™ Only in cases where weapons are used in crime.

> No legal requirement to maintain this data, but records are kept.

® Thereis no regular budget allocation, but money is granted as needed to maintain the database.

" With the exception of shotguns acquired before 1990.

8 Standard Operating Procedure 13, enacted at the state level.

" Weapon and Ammunition Statute, applied at national level.

80 |aw 295/2004 on the Regime of Arms and Ammunition.

8. Act 190/2003 Coll. On Firearms and Ammunition, as amended; Notice of the Ministry of the Interior 555/2003 Coll.
8 Applied at the federal level.

8 Firearms Act 16:01 and Firearms (Amendment) Regulations No. 3 of 2004.

8 Applied at the federal level.
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% The Law of the Republic of Uzbekistan “About Licensing of Certain Types of Activities’. Also, in accordance with the order of the
Ministry of the Interior of the Republic of Uzbekistan No. 226 of 20 August 2001, there are regulations regarding issuances of specid
permits for import/export, acquisition, transport, storage and carrying, and realization of weapons. Ammunition can be sold to citizens who
are members of hunting societies and who have permits for the storage and carrying of weapons, and only through special stores.

8 Regulation of the Arms Law of 1997.
8 Thereis only one weapon allowed per individual.

8 According to the established order, a permit for the acquisition of weapons can be issued based on a citizen’s application only after
investigating the citizen’ sidentity, health, criminal history, lifestyle (abuse of narcotics, alcohol, leading to police detentions), behaviour at
work and at home, affairs, and other important circumstances. In case there are foundations for refusal of alicence, the Ministry of the
Interior notifies the citizen about the refusal without providing grounds for this refusal.

8 Not less than 30 years of age for firearms and 25 years for air guns.
% The partner of afirearmslicence applicant isinterviewed before alicence is granted to the applicant.
%L A licensee must be amember of agun club or shooting association.

92 National Police Commission Resolution 97-162 states that an applicant is required to undergo a Gun Safety Seminar and a Responsible
Gun Ownership Seminar.

% Training is not required by law, but a licensee must pass an exam covering operations, safety and use of weapons.
% Thereisan exam of qualification, abilities and skills connected with the use of SALW.

% According to current regulations, the right to own weapons is given only to the members of the hunting society (those who have a
hunting licence), which, according to its constitution must require passing relevant exams (“hunting minimums”).

% Some gun clubs require such training.
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" Training is not required by law, but alicensee must pass an exam covering operations, safety and use of weapons.
% Training is not required by law, but a licensee must pass an exam covering operations, safety and use of weapons.

% Legislation to do so was under consideration in 2005.

19 Training is not required by law, but alicensee must pass an exam covering operations, safety, storage and use of weapons.

191 For security companies.

102 A pplicants for a permit pay afee to support the licensing review system.

193 Firearms Information Management System stores all names of registered firearms holders nationwide and their licensed firearms.

104 gubject to the provisions of disclosure of information involving and/or relating to firearms and explosives.

195 Bangladesh Ordnance Factories.

1% There is no manufacture of SALW and anmunition in the Kyrgyz Republic.
197 Austrian Trade Act, Federal Gazette 194/1994 (Gewerbeordnung).

1% For war weapons, the War Weapons Control Act.
1% Article 5 of Law 2168/1993.

10| ey Federal de Armas de Fuego y Explosivos, Titulo Tercero, Capitulo 1; Capitulo IV del Reglamento de la Ley Federal de Armas de
Fuego y Explosivos; Disposiciones de la Secretaria de la Defensa Nacional .

11 No separate fund is allocated; accounting is done at government level.

12 Funds are earmarked in the budgets of the competent authorities.
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13 KNVO “Fort” Ministry of the Interior of Ukraine (town: Vinnitza).

14| nformation withheld according to the law of the Republic of Uzbekistan “About State Secrets”.
15 Code 14 of 1999, which relates to weapons and ammunition.
118 Sections 45-58 of the Firearms Control Act, 2000.

17 Section 15 (1) of the Firearms Act, Ch. 16:01 forbids the manufacture of any firearm and anmunition in Trinidad and Tobago.

18 The Cabinet of Ministers Directive No. 236 of 28 June 2002 “ About the measures for the realization of the Republic of Uzbekistan law

‘About licensing of certain types of activities’™” requires licensing for production, repair and realization of battle, hunting and sport firearms

and ammunition, as well as of side-arms (except national knives and knives for domestic use).

19 Thereis no private arms manufacture of small armsin Saudi Arabia.

120 There are no private manufacturers of SALW; there are no licences for manufacturing SALW.
21 Thereis no private arms manufacturing in Colombia; weapons production is a state monopoly.
122 Costa Rica does not manufacture or export armaments.

122 Thereis no arms manufacture in Mauritius.

124 There is no arms manufacture in Monaco.

12 Thereis no arms manufacture in Morocco and no export of firearms.

126 Regulated by the Georgian Law “On the Control of Export-Import of Armaments, Military Equipment and Goods of Dual-Purpose

Use”.

127 |tisillegal to export or transfer weapons at al times.
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128 Act on the Export and Transit of Defense Materiel (242/1990, as amended).
1291 ey Federal de Armas de Fuego y Explosivos, arts. 55-59.

130 Bangladesh does not export weapons, except for United Nations Missions. Weapons are authorized by the Bangladeshi government to
Bangladeshi government agencies for security purposes.

31 The EU Code of Conduct and United Nations Decision 1540 are taken in mind.

132 Bangladesh does not export weapons, except for United Nations Missions.

3 Thereis no extra budget for these assessments, but the necessary money is granted.

13 Transfers of SALW are made in accordance with strict national laws and under enforced supervision to prevent diversion.

1% pyrchase (transfer) of arms for MV D (Ministry of the Interior of Ukraine) forces are conducted though a centralized system of DRO of
the Ministry of the Interior of Ukraine. The units of the Ministry of the Interior, themselves, are forbidden from purchasing weapons.

136 Except for military arms.
137 SALW for military purpose may not be sold to private individuals or groups.
138 Act on Control of Firearms, Swords, Explosives, etc.

139 sudan is not an exporter of armaments, but Sudanese law contains human rights requirements nevertheless. Sudan is amember of the
Nairobi Protocol and has committed to al obligationsin the Protocol.

140" gtandard Operating Procedure 13 and Executive Order 256.

141 Act of 29 November 2000 on Foreign Trade in Goods, Technologies and Services of Strategic |mportance to the Security of the State
and to Maintaining International Peace and Security.
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142" Government Ordinance 158/1999 on the Control Regime of the Exports, Imports and other Operations with Military Goods, as
amended by Law 595/2004.

3 Thereis no export from Saudi Arabia
14 Firearms Control Act, 2000 and National Conventional Arms Control Act, 2002.

145 A bill pending in the Senate as of May 2005 for a National Firearms Act would incorporate other issues related to the transfer of
SALW.

146 Act on Special Measures for the Defense Industry and Enforcement Decree.

147" Article 248 of the Criminal Code of the Republic of Uzbekistan.
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Annex ||

SUMMARY AND ANALY SIS OF RESPONSES RECEIVED
FROM UNITED NATIONSMEMBER STATESTO THE
SPECIAL RAPPORTEUR’S QUESTIONNAIRE

Sub-Commission decision 2003/105 and Commission decision 2004/124 authorized
transmittal of a questionnaire elaborated by the Special Rapporteur to Governments and other
entities in order to solicit information in connection with her study. Surveys were sent by the
Office of the High Commissioner to Governments. Full or partially completed surveys were
received back from 38 States.' The Specia Rapporteur would like to express her gratitude to the
States that responded to the survey. A chart summarizing all State responsesis attached as
annex | to thisreport.

Theregiona affiliation of the States that responded to the survey is:

Africac 5 States (9% of the 53 States in the region)

Asia: 12 States (23% of the 52 Statesin the region)

Eastern Europe: 6 States (29% of the 21 States in the region)

Latin America and Caribbean: 5 States (15% of the 33 States in the region)
Western Europe and Other: 10 States (37% of the 27 Statesin the region)?

Unless otherwise noted, percentages used in the summary below are based on the number
of responses received from States to individual questions. The responses have not been weighted
on the basis of regional representation, non-answers, or any other factors.

A. Part 1. Useof small armsand light weapons by law enforcement
1. Summary of State responses

Because the primary focus of human rights law is on State practice, the first set of
questions in the Special Rapporteur’s survey requested States to provide information related to
the possession and use of small arms by State officials, including law enforcement officers.
Responses indicated a high degree of consensus among responding States regarding laws and
practices that govern the possession of small arms, investigations of misuse, and storage of
firearms by law enforcement. There was less consensus regarding State policies on collection of
firearms from officers who are off-duty or retired. The following isasummary of the State
responses regarding small arms and law enforcement:

e All responding States (100%) regulate at least the distribution of small arms (“SA™)
to law enforcement officers; 30 of 38 States (79%) regulate the distribution of all SA,
light weapons (“LW™), and ammunition.

e Atleast 27 of 38 (71%) States collect State-issued weapons when law enforcement
officersretire.
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All States (100%) answering the survey questions on training of law enforcement
officers® provide technical/mechanical training. All but one responding (the Republic
of Korea) provide practical/tactical training. All but two (Mauritius and Mongolia)
provide training in applied decision-making.

All responding States (100%) have laws or regulations requiring investigation of
allegations of misuse of firearms by law enforcement officials. Thirty of 36 States
(83%) have independent investigations of alleged firearms misuse. The same
percentage provide for judicial oversight of the investigative process. Twenty-three
of 35 States (66%) make such investigative proceedings public. Based on the sample
participating in the survey, there appears to be a higher degree of transparency in this
regard by non-European States.

Thirty-four of 35 responding States (97%) impose sanctions against State agents who
misuse small arms. Thirty-two of 35 States (91%) impose sanctions against
commanders/superior officers who authorize the misuse of small arms. (Bangladesh,
Georgia and the Marshall 1slands do not do so.)

Only 1 of 34 responding States (3%) does not have a process in place to compensate
civilians and/or families of civilians who have been injured or killed due to misuse of
small arms by State forces.

Thirty-five of 35 responding States (100%) have laws governing the storage of small
arms by State agents. Six States do not reveal whether they impose sanctions against
State agents for violations of laws on safe storage of firearms, but - of those
responding to this question - all (100%) said that they did. Most responding States
(85%) allocate funding in their budget for safe storage of small arms.

Nineteen of 34 responding States (56%) do not allow off-duty State agents to keep
their government-issued small arms. (Conversely, 44% do alow off-duty law
enforcement agents to keep their weapons.)

Thirty of 33 responding States (91%) have laws requiring the collection and
maintenance of data on the use of small arms by law enforcement officers.
Twenty-three of 32 responding States (72%) allocate funding in their budgets to
support this requirement. Eight of 30 States (27%) make this data public.

2. Analysisof responseswith regard to thedraft principles

The responses of States with regard to the possession and use of small arms by law
enforcement show significant convergence between the policies of States and those stated in
the draft principles on the prevention of human rights violations committed with small arms
(E/CN.4/Sub.2/2005/35), which the Sub-Commission considered at its fifty-sixth and
fifty-seventh sessions. Though it would be premature to draw any normative conclusions from
a 20% sampling of State responses, it isrelevant to the Sub-Commission’s further consideration
of the draft principlesto consider the views of the responding States.
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Based on the responses received, in general, States' policies and practice tend to show
support for the adoption and implementation of rules on force and small arms by law
enforcement, (E/CN.4/Sub.2/2005/35, annex, draft principle 2, “Governments and State agencies
shall adopt and implement rules and regul ations on the use of force and small arms against
persons by State officials, especialy law enforcement officials.”).

States' policies and practices indicate the existence of achain of command and the
imposition of sanctions against State officials who misuse small arms (E/CN.4/Sub.2/2005/35,
annex, draft principle 3, “[1]n order to prevent the violation of human rights by small arms,
Governments and State officials shall ensure strict enforcement of the rules and regul ations they
adopt, including a clear chain of command over all officials authorized by law to use force and,
in particular, small arms. Governments shall ensure that arbitrary or abusive use of force carried
out with small arms, including but not limited to force used by any State official or person acting
at the instigation of or with the consent or acquiescence of a public official, is punished asa
crimina offence.”).

All responding States have laws governing the safe storage of small armsincluding
imposition of sanctions for violations of laws regarding safe storage. Thereisless clarity about
the requirements regarding storage of ammunition. Inconsistent policies regarding the
possession of small arms by off-duty and retired law enforcement raise a concern about the
potential for misuse of such weapons (E/CN.4/Sub.2/2005/35, annex, draft principle 4, “[I]n
order to further prevent the violation of human rights by small arms, Governments and State
officials shall establish and maintain adequate and detailed procedures for the proper storage and
management of small arms, particularly ammunition. Governments shall actively pursue the
collection, safe storage, destruction and responsible disposal of surplus small arms.”).

With regard to training, all responding States require at least technical training of law
enforcement in the use of firearms, and all but two responding States require situational training
(E/CN.4/Sub.2/2005/35, annex, draft principle 5, “Governments and State agencies shall ensure
that all law enforcement officials are selected by proper screening procedures, have appropriate
moral, psychological and physical qualities for the effective exercise of their functions and
receive continuous and thorough professional training on the acceptable conditions for the use of
force set out in these principles. Those State officials who are permitted to carry firearms shall
be authorized to do so only upon completion of special training regarding the limitations on their
use. The compliance of State officials with rules and regulations on the use of force and small
arms shall be subject to regular review.”).

States' replies, however, offer little insight into the nature of the situational and human
rights training of officers with regard to the proper use of firearms, (E/CN.4/Sub.2/2005/35,
annex, draft principles 6, 7, 8).* See annex 11, however, for supplementary information
provided by the Governments of Finland, Poland and Portugal that provide comparative models
for domestic implementation of limitations on the use of force by law enforcement. The variety
of State practice on the training and oversight of firearms use by law enforcement indicates that
the international standards found in the United Nations Basic Principles on the Use of Force and
Firearms by Law Enforcement Officials (hereinafter, “United Nations Basic Principles’) are not
being implemented in a consistent manner designed to protect human rights.
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All responding States require investigation of misuse of small arms by State officials,
though only 83 per cent of responding States require investigations by independent entities or
judicia oversight of such investigations. Responding States shared few details about the nature
of theinvestigation required. (E/CN.4/Sub.2/2005/35, annex, draft principle 9, “ Governments
and State agencies shall establish effective reporting and investigative procedures to ensure that
all incidents involving the misuse of small arms by State officials, including law enforcement
and other security officials, are reviewed by independent and competent authorities. There shall
be thorough, prompt and impartial investigation of all cases of death, torture, other ill-treatment
or injury involving small arms. In addition to determining the cause, manner and time of death,
torture or injury, and the persons responsible, all investigations should identify the type of
weapon(s) used in theincident.”)

B. Part 2. Stateregulation of civilian possession
and use of small arms

1. Summary of State responses

The second part of the Special Rapporteur’ s survey asked questions related to the
responsibility of States to take positive steps to prevent human rights violations caused by armed
individuals and groups. The Special Rapporteur’s questions sought information regarding State
laws and practices concerning licensing of civilian possession of small arms as well as
regul ations concerning training, storage of firearms and data collection relevant to civilian
possession. Responses are summarized below.

e All responding States (100%) require licensing of private ownership of small arms
and ammunition, and all require screening and/or background investigation of
individual s seeking licences.

e All responding States (100%) vet applicants on the basis of a minimum age
requirement and criminal record; 84% require consideration of psychological profile,
and 73% examine instances of domestic violence.

¢ Nineteen of 33 responding States (58%) require training in (or demonstration of) safe
use and handling of small arms and/or ammunition.

e Twenty-nine of 35 responding States (83%) limit the type and quantity of weapons
individuals can hold. Four of 5 Latin American States (80%) and 8 of 10 Western
European and Other States (80%) do so.

e All responding States (100%) maintain a database of licensed small arms owners.
Twenty-five of 34 responding States (73%) allocate funding in their budget to
maintain this database. Only 7 of 32 States (22%) responding to this question make
this data public. (These States are Bangladesh, Georgia, the Marshall I1slands,
Mexico, Norway, Philippines, and the Syrian Arab Republic.)
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e Fourteen of 34 responding States (41%) have periodic amnesties for individuals who
want to turninillegally held small arms and/or ammunition. (These States are Chile,
Colombia, Costa Rica, Finland, the Marshall I1slands, Mongolia, Norway, Philippines,
Republic of Korea, Saudi Arabia, South Africa, Sudan, Syrian Arab Republic and
the United Arab Emirates.)

2. Analysisof responses with regard to thedraft principles

All responding States have licensing requirements for civilian possession of small arms.
(E/CN.4/Sub.2/2005/35, annex, draft principle 10, “In order to ensure the protection of human
rights by preventing small arms violence by private actors, Governments shall incorporate into
their national laws licensing requirements to prevent possession of arms by persons who are at
risk of misusing them. Possession of small arms shall be authorized for specific purposes only;
small arms shall be used strictly for the purpose for which they are authorized ...”.) Among
those States, however, the factors considered as a basis for licensing to civilians vary to some
degree and responding States provided few details about what evidence would disqualify an
individual from being licensed to own afirearm. While all regulating States consider criminal
record and age before approving alicence for civilian possession of afirearm, sightly fewer
consider the psychological profile (84%) or domestic abuse record (73%) of the applicant. A
majority of States (58%) require ademonstration of technical capability as part of the licensing
process. (E/CN.4/Sub.2/2005/35, annex, draft principle 10, ... “[B]efore issuing alicence
Governments shall require training in proper use of small arms, and shall take into consideration,
at aminimum, the following factors. age, mental fitness, requested purpose, prior criminal
record, and prior acts of domestic violence. Governments shall require periodic renewal of
licences.”)

C. Part 3: Manufactureand transfer of small arms,
light weapons and ammunition

1. Summary of State responses

The third part of the Special Rapporteur’s questionnaire requested information related to
States' laws and policies with regard to the manufacture and transfer of small arms. There was
less consensus among responding States on specific regulation of the manufacture and transfer of
small arms; however, the variance appears to be related largely to the fact that many States report
having (or alowing) no small arms production or trade. The responses are summarized as
follows:

e Fourteen of 35 responding States (40%) have State owned or operated manufacturers
of small arms; 12 of 35 responding States (34%) have privately owned manufacturers
of small arms.

e Thirty of 34 responding States (88%) regulate the private manufacture of small arms;
all States (100%) that report having private manufacturers respond that they regulate
those entities.

e Twenty-six of 28 responding States (93%) regulate manufacturing by requiring that
manufacturers be licensed by the State. Ten States either did not answer this question
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or indicated that it was not applicable to them, since they do not permit private
manufacture of small arms. Nineteen of 26 responding States (73%) require licences
to be renewed periodically.

Twenty-six of 28 responding States (93%) have procedures in place for investigating
violations of laws by manufacturers. Ten States either did not answer this question or
indicated that it was not applicable to them, since they do not permit private
manufacture of small arms.

All 34 States responding to the question have enforceabl e policies or laws regulating

the sale of small arms within the State. All but 2 of 32 responding States (94%) have
laws containing procedures for investigating and verifying the end user of these small
arms.

Twenty-nine of 31 responding States (93%) have enforceable policies or laws
regulating the sale of small arms outside the States; 26 of 28 responding States' laws
contain procedures for investigating and verifying the end user of these small arms.

Eighteen of 28 States (64%) responding to this question have laws requiring
verification of the human rights situation in States or regions to which they are
allowing sales of small arms. Ten participants in the survey did not respond to this
guestion.

Twenty of 38 States participating in the overall survey (53%) affirm that prior to
transferring small arms they assess whether thereis arisk the small arms may be used
ininternal repression. However, severa States do not manufacture or export small
arms, and so they marked these questions as not applicable to them. Of those that
responded “yes’ or “no” to this question, 95% assesses the risk that small arms may
be used in repression. The same percentage (95%) assess the risk of small arms being
used in armed conflict, acts of terrorism or organized crime, or acts of aggression or
force on neighbouring countries.

Only 13 responding States allocate funding in their budgets to support the
consideration of the above factorsin relation to export decisions.

2. Analysisof responses with regard to thedraft principles

All responding States that report having private small arms manufacturers purport to
regul ate those entities. Asindicated by the responses, State practice tends toward regulation of
private manufacture, but many of the answers to questions in this section are too diffuse to show
particular trends regarding how such regulation is carried out on the ground.

Almost al responding States (93%) require that small arms manufacturers be licensed,
(E/CN.4/Sub.2/2005/35, annex, draft principle 11, “ Governments shall incorporate into their
national laws measures ensuring that proper controls are exercised over the manufacturing of
small arms. For the purpose of identifying and tracing small arms, Governments shall require
that at the time of manufacture, each small arm has a unique permanent mark providing, at a
minimum, the name of the manufacturer, the country of manufacture and the serial number”).>
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Almost all responding States (93%) have a process for investigating licence violations
though the sanctions for these violations were not explained in detail, (E/CN.4/Sub.2/2005/35,
annex, draft principle 12, “ Governments shall incorporate into their national laws measures
ensuring the investigation and prosecution of persons responsible for the illegal manufacture,
possession, stockpiling or transfer of small arms. Governments shall enact serious penalties for
crimes involving the misuse of small arms, especialy to commit domestic violence, and for the
unlawful possession of small arms.”).

The questionnaire did not elicit information on States' involvement in international
disarmament, demobilization and reintegration programmes. Regarding domestic reduction of
the supply of small arms, relatively few reporting States (41%) have periodic domestic amnesties
for individuals who want to turn in illegally held small arms and/or ammunition,
(E/CN.4/Sub.2/2005/35, annex, draft principle 4).

The survey posed a series of questions in Part 3 regarding the investigation and
verification of the human rights and security situation in the States where small arms were being
transferred. (E/CN.4/Sub.2/2005/35, annex, draft principle 14). The answers given by States to
those gquestions indicate an awareness of the need to assess the impact of the transfers being
considered including the potential effect on the human rights situation and the risk that the small
arms will be used in repression. Still, only 13 of the responding States all ocate funding to assess
the implications of small arms transfers, indicating that the practices are not being implemented
as effectively as possible given the gravity of the potential consequences.

Notes

! Seefootnote 2 for alisting of participating States. Representatives of two additional States -
Venezuelaand India - also responded; however, their response did not include answers to any of
the survey questions.

2 Responding States, broken down by regional grouping, are:
Africa- Mauritius, Morocco, Niger, South Africa, Sudan;
Asia- Bangladesh, Jordan, Kyrgyzstan, the Marshall 1slands, Mongolia, Philippines,
Qatar, Republic of Korea, Saudi Arabia, Syrian Arab Republic, the United Arab
Emirates, Uzbekistan;
Eastern Europe - Czech Republic, Georgia, Poland, Romania, Slovakia, Ukraine;

Latin America and Caribbean - Chile, Colombia, Costa Rica, Mexico,
Trinidad and Tobago;

Western Europe and Other - Austria, Cyprus, Finland, Germany, Greece, Monaco,
Norway, Portugal, Spain, Turkey.

Regional groups are defined in “Member States of the General Assembly arranged in
regional groups as of 31 May 2002", UNEP/POPS/COP.1/INF/16, 29 November 2004.
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% The Czech Republic and Qatar did not answer these questions.

* Draft principle 6: “Inthe training of State officials, especially law enforcement agents,
Governments and State agencies shall give special attention to the promotion and protection of
human rights as a primary duty of all State officials. Governments shall design training
programmes to emphasize alternatives to the use of force and small arms, including the peaceful
settlement of conflicts, the understanding of crowd behaviour, and the methods of persuasion,
negotiation and mediation, as well as to demonstrate technical means, with aview to limiting the
misuse of force and small arms.”

Draft principle 7: “For specific operations and tactical situations, Governments and State
agencies shall require prior planning to include alternative means of settlement without recourse
to force and small arms.”

Draft principle 8: “In honouring the right to life, liberty and security of the person, as guaranteed
in the Universal Declaration of Human Rights and reaffirmed in the International Covenant on
Civil and Palitical Rights, the intentional lethal use of small arms may only be made when
strictly unavoidablein order to protect life. State officials, including law enforcement and other
security officials, shall not use small arms against persons except in self-defence or defence of
others against the imminent threat of death or seriousinjury, to prevent the perpetration of a
particularly serious crime involving grave threat to life, to arrest a person presenting such a
danger and resisting their authority, or to prevent his or her escape, and only when less extreme
means are insufficient to achieve these objectives.”

> The Specia Rapporteur’s questionnaire did not request information relevant to draft
principle 11 with regard to States' marking and tracing procedures, though those questions,
which have profound implications for preventing human rights abuses, have been addressed
as part of the process of drafting an international instrument. See report of the Open-ended
Working Group to Negotiate an International Instrument to Enable States to Identify and
Trace, inaTimely and Reliable Manner, Illicit Small Arms and Light Weapons

(A/60/88, 27 June 2005).
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Annex 111

EXCERPTSOF UNITED NATIONSMEMBER STATES LAWS
AND REGULATIONS CONCERNING POSSESSION AND USE
OF SMALL ARMSAND LIGHT WEAPONS

The questionnaire sent by the Special Rapporteur requested States to provide copies of
relevant laws, executive orders and/or implementing regulations relating to the licensing, use and
export of small arms and light weapons. Several participating States did so. This annex briefly
sets forth examples of these States' procedures in three discrete areas:

e Useof deadly force by law enforcement officers and allegations of misuse of small
arms and light weapons;

e Licensing criteriafor civilian possession of firearms; and

e Small arms export decision-making process in relation to the human rights record of
the recipient State.

This annex provides aview of selected States’ practicesin light of standards being
developed by the international community with response to availability, use and transfer of small
arms and light weapons. The standards against which national laws and policies are being
compared are:

e Articles4to 11 of the United Nations Basic Principles on the Use of Force and
Firearms by Law Enforcement Officials (hereinafter “United Nations Basic
Principles’);

e Draft principle 10 of the draft principles on the prevention of human rights violations
committed with small arms; and

e Section I, paragraph 11 of the United Nations Programme of Action on the Illicit
Traffic in Small Armsand Light Weaponsin All Its Aspects.

A. Use and misuse of small arms by law enfor cement
Articles 4 to 11 of the United Nations Basic Principles state that:

4. Law enforcement officials, in carrying out their duty, shall, asfar as possible,
apply non-violent means before resorting to the use of force and firearms. They may use
force and firearms only if other means remain ineffective or without any promise of
achieving the intended resuilt.

5. Whenever the lawful use of force and firearms is unavoidable, law enforcement
officials shall:

(@ Exercise restraint in such use and act in proportion to the seriousness of
the offence and the legitimate objective to be achieved;
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(b) Minimize damage and injury, and respect and preserve human life;

(© Ensure that assistance and medical aid are rendered to any injured or
affected persons at the earliest possible moment;

(d) Ensure that relatives or close friends of the injured or affected person are
notified at the earliest possible moment.

6. Where injury or death is caused by the use of force and firearms by law
enforcement officials, they shall report the incident promptly to their superiors, in
accordance with principle 22.

7. Governments shall ensure that arbitrary or abusive use of force and firearms by
law enforcement officialsis punished as a criminal offence under their law.

8. Exceptional circumstances such asinternal political instability or any other public
emergency may not be invoked to justify any departure from these basic principles.

Special provisions

0. Law enforcement officials shall not use firearms against persons except in
self-defence or defence of others against the imminent threat of death or seriousinjury, to
prevent the perpetration of a particularly serious crime involving grave threat to life, to
arrest a person presenting such a danger and resisting their authority, or to prevent his

or her escape, and only when less extreme means are insufficient to achieve these
objectives. In any event, intentional lethal use of firearms may only be made when
strictly unavoidable in order to protect life.

10. In the circumstances provided for under principle 9, law enforcement officials
shall identify themselves as such and give a clear warning of their intent to use firearms,
with sufficient time for the warning to be observed, unless to do so would unduly place
the law enforcement officials at risk or would create arisk of death or serious harm to
other persons, or would be clearly inappropriate or pointless in the circumstances of the
incident.

11.  Rulesand regulations on the use of firearms by law enforcement officials should
include guidelines that:

(@ Specify the circumstances under which law enforcement officials are
authorized to carry firearms and prescribe the types of firearms and ammunition
permitted;

(b) Ensure that firearms are used only in appropriate circumstancesand in a
manner likely to decrease the risk of unnecessary harm;

(© Prohibit the use of those firearms and ammunition that cause unwarranted
injury or present an unwarranted risk;
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(d) Regulate the control, storage and issuing of firearms, including procedures
for ensuring that law enforcement officials are accountable for the firearms and
ammunition issued to them;

(e Provide for warnings to be given, if appropriate, when firearms are to be
discharged;

(f) Provide for a system of reporting whenever law enforcement officials use
firearms in the performance of their duty.

According to the State responses and the accompanying summary anaysis:

e All States (100%) answering the survey questions on training of law enforcement
officers provide technical/mechanical training. All but one responding (the Republic
of Korea) provide practical/tactical training. All but two (Mauritius and Mongolia)
provide training in applied decision-making.

e All responding States (100%) have laws or regulations requiring investigation
of allegations of misuse of firearms by law enforcement officials. Thirty of
36 responding States (83%) have independent investigations of alleged firearms
misuse. The same percentage provide for judicial oversight of the investigative
process. Twenty-three of 35 responding States (66%) make such investigative
proceedings public. Based on the sample participating in the survey, there appears
to be a higher degree of transparency in this regard by non-European States.

e Thirty-four of 35 responding States (97%) impose sanctions against State agents
who misuse small arms. Thirty-two of 35 States (91%) impose sanctions against
commanders/superior officers who authorize the misuse of small arms. (Bangladesh,
Georgia and the Marshall 1slands do not do so.)

e And only one of 34 responding States (3%) does not have a processin place to
compensate civilians and/or families of civilians who have been injured or killed due
to misuse of small arms by State forces.

Supplementary information provided by representatives of the Governments of Finland,
Poland and Portugal provide different models for legal specification of limitations on the use of
force.

Of the three, the case of Finland provides the most flexible interpretation of the
necessity and proportionality requirements under the United Nations Basic Principles. The
Police Act (493/1995; amendments up to 315/2001 included) Section 27 - Use of forcible means
specifies only that,

When carrying out official duties, police officers have the right to use necessary forms of
force that can be considered justifiable to overcome opposition, remove a person from the
scene, carry out an apprehension, prevent the escape of a person who haslost his or her
liberty, eliminate an obstacle or avert immediate threat of acrime or other dangerous act
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or event. When judging the justifiability of forcible means, the importance and urgency
of the duty, the danger posed by the opposition, the available resources and other factors
affecting the overall assessment of the situation shall be taken into consideration.

Moreover,

Persons temporarily assisting police officers at their request or with their consent in a
situation in which it isvital to enlist the forcible aid of bystandersin carrying out an
extremely important and urgent official police duty have the right, under a police
officer’ s guidance, to exercise any essential forcible means authorized by a police officer
acting within his or her powers.

(Provisions on self-defence and emergency are laid down in the Penal Code, which was not
provided.)

Based on the information provided, Polish legislation and regul ations appear to spell out
the limits of necessity and proportionality more strictly, especially regarding the requirement
of law enforcement officers to use armed force as alast resort. On the matter of misuse of
weapons, there are legal regulations concerning distributing arms and ammunition among State
agents. Accordingto article 17 of 6 April 1990 - the Act on Police (Journal of Laws No. 7
of 2002, item 58 with subsequent amendments), “a police officer has the right to use armsiif
measures of direct coercion proved insufficient or if using such measures is impossible because
of the circumstances of the given incident”. Moreover, article 17 states in which situations a
police officer has the right to use arms. According to excerpt 3 of this article, “usage of arms
should cause as little harm to the person against whom it is used as possible’.

Similarly, article 24 of the Polish Act of 12 October 1990 on Border Guards states that
“arms cannot be used to take somebody’ s life, the usage of arms should cause as little harm to
the person against whom it is used as possible, and it cannot endanger other people'slives or
health”. And article 15 of the Act of 16 March 2001 on the Government Protection Office states
“the usage of arms should cause as little harm to the person against whom it is used as possible
and may not lead to taking hig/her life or endangering other people’'slives or health”.

The following regulations are a so applicable:

e Regulation of the Minister of the Interior and Administration of 15 November 2000
on Police armament governs which items constitute police armament.

e Regulation of the Council of Ministers of 21 May 1996 details the conditions and
police conduct when using firearms.

e The Police, Border Guards and the Government Security Office carry out complex
training courses related to operating weapons - technical and mechanical skills
(e.g., cleaning and maintenance of the weapons); practical and tactical skills
(e.0., target shooting) and binding relevant law, including human rights. “Every
functionary has the duty to observe the binding law (not only during the performance
of their business duties), including human rights.”
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e Improper use of weapons, depending on the effects, can result in disciplinary, penal
or civil liability, aslaid out in chapter 10 of the Police Statute (Disciplinary and Penal
Liability of Police Officers), chapter 14 of the Border Guard Statute (Disciplinary and
Penal Liability of Functionaries of the Border Guards) and chapter 9 of the
Government Security Office Statute (Disciplinary Liability of the Functionaries).

The alleged misuse of arms by Polish military also constitutes a crime, prosecutable
under the Law of 6 June 1997 - Criminal Procedure Code (Journal of Laws No. 89 pos. 555),
the Penal Code (Journal of Laws No. 88 item 553 with subsequent amendments), and Law of
24 August 2001 on Military Police and Order-maintaining Organs (Journal of Laws No. 123
pos. 135). Investigations of alleged incidents involving misuse of small arms are conducted by
the Military Police and/or by the Military Prosecutor’s Office - bodies directly subordinate to the
Minister of Defence. If found guilty of misuse of small arms, soldiersin active service may be
subject to imprisonment, demotion, dismissal from active service, and/or afine.

Portuguese law and regul ations appear to stipul ate even stricter rules and preconditions
for the use of small arms by law enforcement officers. According to the legislation provided, an
officer should only point agun at someone in extreme circumstances, namely in self-defence,
when other people’ s safety is at stake or to prevent a crime from taking place. Police must
always warn the person before discharging a firearm. Portuguese domestic law also stipulates
that officers should try to use a gun in the least damaging way possible. And whenever apolice
officer uses afirearm (even when used according to the law), she/lhe must report the use to
his/her commanding officer in writing. The excessive use of a gun by a police officer isa crime
under the Portuguese Criminal Code, punishable by imprisonment.

Also of note, Council of Ministers resolution No. 37/2002 established a code of conduct
and ethics for Portuguese public security forces. This code includes general rules on human
rights, respect, honour, dignity, impartiality, solidarity and objectivity, as well as a specific
requirement for the inclusion of a course in ethics in the police training course.

B. Licensingcriteriafor civilian possession of firearms

Draft principle 10 of the draft principles on the prevention of human rights violations
committed with small arms states that:

10. In order to ensure the protection of human rights by preventing small arms
violence by private actors, Governments shall incorporate into their national laws
licensing requirements to prevent possession of arms by persons who are at risk of
misusing them. Possession of small arms shall be authorized for specific purposes only,
and small arms shall be used strictly for the purpose for which they are authorized.
Before issuing alicence, Governments shall require training in proper use of small arms,
and shall take into consideration, at a minimum, the following factors. age, mental
fitness, requested purpose, prior criminal record, and prior acts of domestic violence.
Governments shall require periodic renewal of licences.
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According to the State responses, and the accompanying summary analysis:

e All responding States (100%) require licensing of private ownership of small arms
and ammunition, and all require screening and/or background investigation of
individual s seeking licences.

e All States (100%) vet applicants on the basis of attainment of a minimum age
requirement and criminal record; 84 per cent require consideration of psychological
profile, and 73 per cent examine instances of domestic violence.

The following table outlines the licensing practices of five states in some detail, based on
information they provided.

Country Legal Framework Specifics
Czech Act dated 8 March 2002 | The police directorate of jurisdiction shall issue a
Republic on firearms and firearms permit only to a natural person who meets
ammunition, and the following requirements:
changing and amending e Isaresident intheterritory of the
Act No. 156/200 coll., on Czech Republic;

certification of firearms,
ammunition and
pyrotechnic items

e Hasreached required age (21 for
self-defence, collectors or professional use;
18 for hunting and sporting purposes, with
licences available at 15 for sporting and 16

Licensing criteria, for hunting under certain circumstances);

Section 18
on e |sfully capable of lega actions,

e Ismedicaly fit and capable;

e |sprofessionally competent and capable;

e Hasfull integrity (regarding criminal
background);

e |sreliable (regarding criminal background,
alcohol or drug abuse, and treasonous
behaviour);

e |saholder of avalid hunting licence (if
obtaining a hunting firearm permit).

Finland Firearms Act (1/1998; “A firearm licence may be granted to a person who
amendments up to has reached the age of 18 and who, on the basis of
804/2003 included) his or her state of health and behaviour, is deemed
Sections 27-9 suitable for handling firearms, firearm components,

cartridges and specially dangerous projectiles. ...
A firearm licenceis granted for a maximum of
fiveyearsat atime. ...”

The licence may be revoked if the licence is holder
of an offence indicating violent behaviour,
including afirearms violation.
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Mauritius

Firearms Act (RL 2/751 -
12 June 1982, as
amended)

Applicant has to provide al information required by
the local Superintendent of Police in the district
where she/he resides.

The Superintendent must be satisfied that the
applicant has a good reason for possessing the
firearm(s).

The Superintendent does not find the applicant to be
aperson “of intemperate habits or unsound mind”.

Anyone sentenced to penal servitude or
imprisonment for aterm of three months or more
for any crime is barred from having a gun or ammo
for five years from the date of release.

No person subject to the supervision of the Police,
on licence under Part X111 of the Criminal
Procedure Act, “has been bound over to keep the
peace and be of good behaviour”; or is subject to a
recognizance of good behaviour barring possession
or use of afirearm.

Philippines

Special Operating
Procedure No. 13
(19 Sept 1991)

Applicant must:
e Beat least 21 years of age;

e Receive neuropsychiatric clearance (from
the PNP), any government hospital or
government accredited psychiatrist;

e Provide certificate of good conduct from
city/municipality where applicant lives;

e Obtain clearance from intelligence agency;

e Provide proof of income.

South
Africa

Firearms Control Act,
2000
Section 9

The requirements for a person to obtain a firearms
competency certificate (necessary in order to obtain
afirearms licence) include being:

e 21 yearsor older on the day the application

isreceived by the designated firearms
officer;

e A South African citizen or a holder of a
permanent South African residence permit;

e Of stable mental condition and not inclined
to violence;

e Free from dependency on any substance
which has an intoxicating or narcotic effect;
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e Freefrom conviction, whether in or outside
South Africa, of an offence involving the
unlawful use or handling of afirearm by
him or her or another participant to the
offence, whether committed in or outside
South Africa;

e Freefrom conviction, whether in or outside
South Africa, of an offence involving
domestic violence or sexual abuse and
sentenced to a period of imprisonment
without the option of afine;

e Freefrom conviction for other
crimes - including fraud, drug trafficking,
negligent handling of afirearm, sabotage,
terrorism, public violence, arson,
intimidation, rape and kidnapping.
An applicant for a competency certificate must also
successfully compl ete tests demonstrating
knowledge of the contents of the Firearms Act and
on the safe handling of afirearm.

C. Small armsexport criteria

Section |1, paragraph 11 of the Programme of Action (PoA) on the Illicit Traffic in Small
Arms and Light Weaponsin All Its Aspects commits States politically to exercise strict control
over the international transfer of small arms, including:

To assess applications for export authorizations according to strict national regulations
and procedures that cover all small arms and light weapons and are consistent with the
existing responsibilities of Sates under relevant international law, taking into account in
particular the risk of diversion of these weaponsinto theillegal trade. (Emphasis
added.)

Existing international law obligations would include, inter dia

e Obligations under the Charter of the United Nations - including binding resolutions of
the Security Council, such as those imposing arms embargoes; the prohibition on the
use or threat of force; and the prohibition on intervention in the internal affairs of
another State;

e Any other treaty or decision by which that State is bound, including prohibitions on
armstransfers that arise in particular treaties, such as the 1980 United Nations
Convention on Prohibitions or Restrictions on the Use of Certain Conventional
Weapons Which May Be Deemed to Be Excessively Injurious or to Have
Indiscriminate Effects, and its protocols, and the 1997 Anti-personnel Mine Ban
Convention;
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e Theresponsibility of States not to authorize international transfers of small arms and
light weapons where they will be used or are likely to be used for gross violations of
international human rights law, serious violations of international humanitarian law,
or crimes against humanity and genocide.

¢ Respondentsto the survey indicated alower degree of consensus on issues related to
regulation of the manufacture and transfer of small arms than to the previous areas,
however, the variance appears to be related largely to the fact that many States report
having (or alowing) no small arms production or trade.

e Fourteen of 35 responding States (40%) have State owned or operated manufacturers
of small arms; 12 of 35 responding States (34%) have privately owned manufacturers
of small arms.

e Twenty-nine of 31 responding States (93%) have enforceable policies or laws
regulating the sale of small arms outside the States; 26 of 28 responding States' laws
contain procedures for investigating and verifying the end user of these small arms.

e Eighteen of 28 States (64%) responding to this question have laws requiring
verification of the human rights situation in States or regions to which they are
allowing sales of small arms. Ten participants in the survey did not respond to this
guestion.

e Twenty of 38 States participating in the overall survey (53%) affirm that prior to
transferring small arms they assess whether there is arisk the small arms may be used
ininternal repression. However, several States do not manufacture or export small
arms, and so they marked these questions as not applicable to them. Of those that
responded “yes’ or “no” to this question, 95 per cent assesses the risk that small arms
may be used in repression. The same percentage (95%) assesses the risk of small
arms being used in armed conflict, acts of terrorism or organized crime, or acts of
aggression or force on neighbouring countries.

e Only 13 States allocate funding in their budgets to support the consideration of the
above factors in relation to export decisions.

In Finland, small arms export decision-making is proscribed by the Act on the Export and
Transit of Defence Materiel (242/1990; amendments up to 900/2002 included). Thislaw lays
out the requirement for an export licence from the Ministry of Defence for exports and brokerage
of arms. It refersto the General Guidelines for the Export and Transit of Defence Materiel.
These guidelines bind the Ministry to make export licence decisions based on United Nations,
Organization for Security and Cooperation in Europe and European Union embargoes, the
guidelines of the EU Common Criteria, the OSCE guidelines and factors relating to the internal
situation of the recipient State, including human rights:
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3.2.1. Inassessing licence applicationsin general terms the following factorswill also
be taken into account:

— Foreign and security policy aspects, including the possible grounds for denia
listed under chapters 2.1. or 2.2,

— Analysis of the situation prevailing in the recipient country, especially with
regard to human rights, including attitudes of other States vis-avisthe
recipient country;

— Characteristics, intended use and military significance of theitem to be
exported ...

Section 15 of South Africa’s National Conventional Arms Control Act of 2002 sets forth
the guiding criteria and principles for the National Conventional Arms Control committee to
consider when assessing an application for a permit to export any arms. These criteriaand
principlesinclude:

e Avoid contributing to internal repression, including the systematic violation or
suppression of human rights and fundamental freedoms;

e Avoid transfers of conventional armsto Governments that systematically violate
human rights or suppress fundamental freedom ...,

e Avoid contributing to terrorism and crime.

Section 16 of the same Act provides for accountability under the law, including a
requirement that all export applications include an end-user certificate and that the recipient
supply adelivery verification certificate.



