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NOTE

UNHCR Eligibility Guidelinesare issued by the Office to assist decision-makectuding UNHCR staff,

Governments and private practitioners, in assesiagnternational protection needs of asylum-seeke

They are legal interpretations of the refugee K&ten respect of specific profiles on the basisas$essed
social, political, economic, security, human righted humanitarian conditions in the country/teryitof
origin concerned. The pertinent international pcote needs are analyzed in detail, and recommanmuat|
made as to how the applications in question rdlatthe relevant principles and criteria of interoaal

refugee law as per, notably, the UNHCR Statute, 18&l Convention and its 1967 Protocol, and relevan
regional instruments such as the Cartagena Deicdarathe 1969 OAU Convention and the EU

Qualification Directive. The recommendations magoaktouch upon, as relevant, complementary
subsidiary protection regimes.

UNHCR issue<ligibility Guidelinesto promote the accurate interpretation and apphicadf the above-
mentioned refugee criteria in line with its supsory responsibility as contained in paragraph 8tof
Statute in conjunction with Article 35 of the 1968bnvention and Article 1l of its 1967 Protocol apased
on the expertise it has developed over the yearmatters related to eligibility and refugee stat
determination. It is hoped that the guidance affarination contained in th&uidelineswill be considered
carefully by the authorities and the judiciary eaching decisions on asylum applications. Thedelines
are based on in-depth research, information pralvisle UNHCR'’s global network of field offices ang
material from independent country specialists, aedeers and other sources, rigorously reviewed
reliability. TheGuidelinesare posted on UNHCR’s Refworld websiteéhttp://www.refworld.org

or
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|. Introduction

These Guidelines are issued in the context of thgraved human rights and security situation
following the end of the armed conflict between e Lankan Army (SLA) and the Liberation

Tigers of Tamil Eelam (LTTE) in May 2009, and argended for the use of UNHCR and State
adjudicators in the assessment of claims by Srkaarasylum-seekefsThey supersede the April

2009 UNHCR Eligibility Guidelines for Assessing the mtional Protection Needs of Asylum-
Seekers from Sri Lankand the subsequemote on the Applicability of the 2009 Sri Lanka
Guidelines

The Guidelines contain information on the particyeofiles for which international protection needs
may arise in the current context. Given the cessaif hostilities, Sri Lankans originating from the
north of the country are no longer in need of iméional protection under broader refugee criteria
complementary forms of protection solely on theida$ risk of indiscriminate harm. In light of the
improved human rights and security situation inL%mka, there is no longer a need for group-based
protection mechanisms or for a presumption of kiligy for Sri Lankans of Tamil ethnicity
originating from the north of the country. It isportant to bear in mind that the situation is still
evolving, which has made the drafting of these @lings particularly complex.

I1. Background Information

On 19 May 2009, the Government of Sri Lanka forgnaleclared victory over the LTTE after
capturing the last LTTE-controlled territories metnorth of the countryThis marked the end of a
26-year non-international armed conflict.

At the time of writing, the security situation imi &anka had significantly stabilized, paving theyw

for a lasting solution for hundreds of thousandstérnally displaced persons (IDPs) in the coustry
north and east. In August 2009, the Sri Lankan @owent began to organize the return or release
from IDP camps of some 280,000 persons, who wepedbto flee their homes during the final phase
of the conflict? Many of the initial restrictions on the freedommnedvement of IDPs have been lifted,
and by mid-June 2010, approximately 246,000 persawisleft the displacement camps to return to
their places of origin or live with host familieglatives and friends. More returns are expected to
take place within the coming weeks and months. Aber of those who left the camps remain,
however, in a situation of displacement due totttel or partial destruction of their homes and the
ongoing de-mining operatiofiscurthermore, IDP return has in some cases beafetgd by land
disputes arising from a number of issues, sucleesnslary occupation; the occupation of land by the

These Guidelines are based on information aveil@dUNHCR as of May 2010, unless otherwise stated
2 UNHCR, UNHCR Eligibility Guidelines for Assessing the mtgional Protection Needs of Asylum-Seekers front.&hka, April
2009, http://www.unhcr.org/refworld/docid/49deOb6b2.hfnrdnd UNHCR, Note on the Applicability of the 2009 Sri Lanka
Guidelines July 2009, Revhttp://www.unhcr.org/refworld/docid/4a6817e22.html
8 The Official Website of Mahinda Rajapaksa Presiidé Campaign 2010Address by HE President Mahinda Rajapaksa at the
ceremonial opening of Parliament, Sri Jayawardhamap- Kotte 19 May 2009http://www.mahinda2010.lk/ceremonial-opening-
of-parliament-may-2009.html and BBC News, Country profile: Sri Lanka last updated on 5 May 2010,
http://news.bbc.co.uk/2/hi/south_asia/country pesfil168427.stm
See, for example, Human Rights WatchWorld Report 2010 - Sri  Lanka 20 January 2010,
http://www.unhcr.org/refworld/docid/4b586ce080.html
In December 2009, for example, a pass systenmpwiais place to allow IDPs to leave camps for aqueof up to two weeks. It was,
however, reported that the implementation of thespsystem differed in the various camps and thetope suspected of LTTE
affiliations were denied passes altogether; seerrat Displacement Monitoring Centr&lobal Overview of Trends and
Developments in 2009 - Sri Lanker May 2010http://www.unhcr.org/refworld/docid/4bf2526cd.html
The Government has announced plans to resefttleeatemaining IDPs of the north by September 2846 to close all “welfare
villages” in the same timeframe; see The Officiav&nment News Portal of Sri Lankaradual shutting down of welfare villages
takes place 28 May 2010, http://www.news.lk/index.php?option=com_contentdtagew&id=15487&Itemid=44 See also
UNHCR, Sri Lanka: returns and shelter grants resta2¥7 April 2010 ,http://www.unhcr.org/4bd6d3226.htnDver 60,000 Muslim
IDPs remained displaced in Puttalam, 20 years afterg forced out of the north and north-west by tATE in 1990; see Internal
Displacement Monitoring CentreGlobal Overview of Trends and Developments in 200%ri Lanka 17 May 2010,
http://www.unhcr.org/refworld/docid/4bf2526cd.htnth December 2009, the Government announced thabuld start resettling
more than 100,000 Muslim IDPs from camps in Uttatantheir places of origin; see IRINri Lanka: Difficult homecoming for
Muslim IDPs 22 March 2010http://www.unhcr.org/refworld/docid/4bb06c8414.html




military and LTTE during the conflict, including eéharbitrary seizure of land belonging to Muslims
by the LTTE in the north and east; the establistineérHigh Security Zones (HSZ) and Special
Economic Zones (SEZ); and the loss of documentation

Other measures taken by the Government since tteokthe conflict, such as the relaxation of
emergency legislation, marked a shift towards ac@i@me agenda. Restrictions on the freedom of
movement have also been eased as a consequenice mhgrovement in the security situatfon.
However, other security measures, including miitaolice checkpoints along the main roads and a
highly visible military presence, continue to beimtained throughout the counttyreportedly to
prevent the re-establishment of the LTTE by cadtifisat large'°

Sri Lanka has experienced significant political @lepments during the first half of 2010. The
country went to the polls in January to elect a r@esident® and in April to elect the first
Parliament of the post-conflict efaFurthermore, some areas of the north such asd¢tichi and
Mullaitivu districts that had previously been undbe control of the LTTE for decades are now
governed by the central authorities.

In response to calls for an independent internatismvestigation into allegations of human rightsl a
international humanitarian law violations by thetjes to the conflict? the Government of Sri Lanka
has recently announced the establishment of a tath reconciliation commission mandated to
examine the “lessons to be learnt from events” betwFebruary 2002 and May 200%®Dn 22 June
2010, the UN Secretary-General also appointed alRdrExperts mandated to advise on the issue of

Thousands of IDPs displaced from Jaffna and ®rimamee Districts pre-2008 remain unable to retwra @ the fact that their areas
of origin had been designated as HSZ; see Int®isglacement Monitoring Centr&lobal Overview of Trends and Developments
in 2009 - Sri Lankal7 May 2010http://www.unhcr.org/refworld/docid/4bf2526cd.htrahd Centre for Policy Alternativelsand in
the Eastern Province: Politics, Policy and Conflict 13 May 2010,
http://www.cpalanka.org/file.download.php?fileNanagtach/722/Land in the Eastern Province- Politiajcy and Conflict.pdfin
the northern Jaffna Peninsula alone, 15 High Sgcdones have reportedly been established sinc&386s, covering 160 square
kilometres or 18 percent of the peninsula’s landgsnaee Sujeewa Amarana8rj Lanka: Permanent military occupation of the
North and East23 March 2010http://www.wsws.org/articles/2010/mar2010/sril-ns28ml Following the parliamentary elections
in April 2010, the local Government in Jaffna hasrpised to gradually remove the HSZs; see AsiaN&ros,ernment promises to
remove the High Security Zone. Hopes for Tamilgeés,13 April 2010,http://www.asianews.it/news-en/Government-promises-
remove-the-High-Security-Zone.-Hopes-for-Tamil-igfes-18130.htmiThe right to property restitution or adequate pernsation is
enshrined in the Pinheiro Principles; see UN Subi@ssion on the Promotion and Protection of Humagh®, Principles on
Housing and Property Restitution for Refugees andisplaced Persons 28 June 2005, principle 2.1,
http://www.unhcr.org/refworld/docid/41640c874.html

For example, in July 2009, the A9 Jaffna-Kandyhiay, the only land route connecting the capiiéth the northernmost part of the
country, was reopened; see Freedom Houseeedom in the World 2010 - Sri Lankal June 2010,
http://www.unhcr.org/refworld/docid/4clale9b25.html

Roadblocks may, reportedly, be established witlvearning; see Australia Department of Foreign &ffaand TradeSri Lanka:
Travel Advicecurrent as of 17 June 201@tp://www.smartraveller.gov.au/zw-cgi/view/adviee/ lanka

10 In January 2010, President Rajapaksa statedsthaianka still faced a severe threat from sepststalthough the LTTE had been
militarily crushed. Some LTTE cadres were beliewtidl to be at large and to account for as manyl@sercent of the total
population in Jaffna District. See South Asia ligehce Review (SAIR) of the South Asia Terrorisrart@l (SATP),LTTE:
Diaspora Wars 14 June 201(ttp://www.satp.org/satporgtp/sair/#assessmentl

Incumbent President Rajapaksa won 57.88 perdehiovotes, whilst former Commander of the SLAgn@ral Fonseka, obtained
40.15 percent; see Sri Lanka Department of Elesti®mesidential Election 2010 — Official Resulaccessed 29 May 2010,
http://www.slelections.gov.lk/presidential2010/AIMMitml. The elections were largely peaceful, althoughetiveere some reports
of some post-election violent incidents betweentypactivists, resulting in one death and some iefjrsee Commonwealth
Secretariat, 2010 Sri Lanka Elections - Final Report 15 February 2010,
http://www.thecommonwealth.org/document/181889/3429144/220094/final_report__sri_lanka_cet.htm

The ruling United People’s Freedom Alliance (URFodalition won 144 of 225 seats, representing 6fcgnt of the vote; see
International Crisis Group, Crisis Watch No. 81 1 May 2010,
http://www.crisisgroup.org/~/media/Files/CrisisWat2010/cw81.ashxand The IslandUPFA bags Kandy, Trinco, bolsters its
historic win 21 April 2010 http://www.island.lk/2010/04/21/news18.html

See, for example, Amnesty Internationa)N must investigate Sri Lanka rights violatipnsl7 May 2010,
http://www.amnesty.org/en/for-media/press-releasesiust-investigate-sri-lanka-rights-violations-26d5-17 US Department of
State, 2009 Country Reports on Human Rights  Practices - i Sianka 11 March 2010,
http://www.unhcr.org/refworld/docid/4b9e52bbc.htrmahd Human Rights Watchyorld Report 2010 - Sri Lank&0 January 2010,
http://www.unhcr.org/refworld/docid/4b586ce080.html

For further information, see the Official Goveremb News Portal of Sri Lank&,01 East’, Al Jazeera interview transcrif27 May
2010, http://mwww.news.lk/index.php?option=com_content&asew&id=15477&Itemid=52 IRIN, Sri Lanka: Truth commission
dogged by scepticisnl9 May 2010,http://www.unhcr.org/refworld/docid/4bf633a217.hinlluman Rights WatchSri Lanka:
Government Proposal Won't Address War Crim&sMay 2010, http://www.unhcr.org/refworld/docid/4be90b752c.htnand
Amnesty International, Twenty Years of Make-Believe: Sri Lanka’s Commissioof Inquiry June 2009,
http://www.amnesty.org/en/library/asset/ ASA37/0@82/en/c41db308-7612-4ca7-946d-03ad209aa900/asa3d0@eng.pdf
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accountability with regard to any alleged violagoof international human rights and humanitarian
law during the final stages of the conflict in Banka’®

The end of the armed conflict and the significanthproved security conditions throughout the
country have resulted in a reduction in the nundfe®ri Lankans seeking international protection in
industrialized countries. During the period frormdary to June 2010, 2,947 asylum applications have
been registered — compared to 4,573 applicatiogstezed during the same period in 2009 —
representing a 35 percent decredse.

[11. Eligibility for International Protection

The status of recognized refugees should be redieway if there are indications, in an individual
case, that there are grounds for cancellation fojee status which was wrongly granted in the first
instance; revocation of refugee status on the giewf Article 1F of the 1951 Convention; or
cessation of refugee status on the basis of Arti€l€l-4) of the 1951 Convention relating to the
Status of Refugees (1951 Convention). UNHCR conmsideat the current situation in Sri Lanka,
although significantly improved in the last twelr@nths, does not yet warrant cessation of refugee
status on the basis of Article 1C(5) of the 195hw&amtion.

All claims by asylum-seekers from Sri Lanka shooédconsidered on their individual merits in fair
and efficient refugee status determination procesland taking into account up-to-date and relevant
country of origin information. UNHCR considers thdepending on the particular circumstances of
the case, some individuals with profiles similathose outlined below require a particularly carefu
examination of possible risks. This listing is macessarily exhaustive and is based on information
available to UNHCR at the time of writing, hencelaim should not automatically be considered as
without merit because it does not fall within arfytlee profiles identified below. Some of the claims
lodged by asylum-seekers from Sri Lanka will regquaxamination of possible exclusion from refugee
status.

A. Potential Risk Profiles

1 Persons Suspected of Having Links with the Liberation Tigers of Tamil Eelam (LTTE)

In the wake of the conflict, almost 11,66@3ersons suspected of LTTE links were arrested and
detained in high-security camps, while over 500mfer child soldierS were transferred into
rehabilitation centreS. By the end of May 2010, all former LTTE-associawtld soldiers had

15 UN, Secretary-General Names Panel of Experts to Adwis&ccountability for Possible Rights Violationgidg Sri Lanka Conflict

22 June 201(http://www.un.org/News/Press/docs//2010/sgsm123&7hdm The establishment of the Panel was consideascat

unwarranted and unnecessary interference with @gn natiori by the Sri Lanka Government; see the Official \8léd of the

Government of Sri Lanka, Govt. opposes UN Panel 23 June 2010,

http://www.priu.gov.lk/news_update/Current Affaga201006/20100623govt opposes_un_panel.htm

According to statistics compiled by UNHCR in té&a to 44 industrialized countries in Europe, MoAmerica, Oceania and Asia.

Figures valid as of 30 June 2010.

According to a Government survey, as of 1 MarBh® 10,781 LTTE cadres were being held at 17 esntkmong the detainees

were 8,791 males and 1,990 females; see Sri Lankisthy of Defence Survey reveals how Tigers threw untrained childirgn

Vanni battle 15 March 2010http://www.defence.lk/new.asp?fname=20100315_ 08

18 Recruitment of child soldiers, often forcibly, svaracticed by both the LTTE and the Tamil Makk#&uthalai Pulikal (TMVP), a
break-away group from the LTTE that aligned itséth the Government during the last phase of th€limb; see International Crisis
Group, War Crimes in Sri Lankal7? May 2010 http://www.unhcr.org/refworld/docid/4bf13c072.htnaind Office of the Special
Representative of the Secretary-General for Childred Armed ConflictMission Report: Visit of Major General (ret.) Patki
Cammaert, Special Envoy of the Special Represeatéir Children & Armed Conflict, to Sri Lank@5-11 December 20020
February 2010, http://www.reliefweb.int/rw/RWFiles2010.nsf/FilesByWDocUnidFilename/SNAA-83W4HH-
full_report.pdf/$File/full_report.pdfThe LTTE allegedly recruited and abducted thodsasf children throughout the conflict, some
as young as 11 years, to serve in combat and iougabattlefield support functions; see CoalitiorStop the Use of Child Soldiers,
Briefing to the UN Security Council working groupno Sri Lanka February 2010, http://www.child-
soldiers.org/document/get?id=1585

1 UN Secretary-General (UNSGEhildren and armed conflict: report of the Secrgt@enera] A/64/742 - S/2010/181, 13 April
2010, para. 2Attp://www.unhcr.org/refworld/docid/4bfcce6a2.html
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reportedly been released from rehabilitation caffr&ome of the adult detainees have also been
released after completing rehabilitation programroesbecause they were no longer deemed to
present a risk, including some persons with physisabilities?* By May 2010, around 9,000 alleged
former LTTE cadres reportedly remained in closedst

In the immediate post-conflict period, there hawerb allegations of enforced disappearances of
persons suspected of LTTE linksEurthermore, the broad powers of arrest and detennder the
Prevention of Terrorism Act (PTA)and the Emergency Regulaticidiave reportedly generated
considerable controversy around issues such amtbst and detention of persons suspected of LTTE
links, in a number of cases allegedly on limiteddence and often for extended periétisiuman
rights observers have also expressed concernsdiegathe broadly defined offences under the
Emergency Regulatiof$which allow,inter alia, detention without charge for up to 18 mortthand

use of informal places of detentiGhin May 2010, the Government, however, relaxed&hergency
Regulation® by withdrawing several provisions, including thodealing with the imposition of
curfews, propaganda activities, printing of docuteend distributing them in support of terroris®, a
well as those restricting processions and meetingsidered detrimental to national secuity.

Amongst issues relevant to the determination afiality for refugee protection are allegations &y
number of sources regarding: torture of persongesiied of LTTE links in detentioli;death of

2 See BBC News, Child soldiers released 26 May 2010, http://www.bbc.co.uk/sinhala/news/story/2010/05826
childsoldiers.shtmllt is reported that 183 children, who had bedeased prior to 18 January 2010, have only receavesnporary
ID card issued by the Terrorist Investigation Usie Office of the Special Representative of treedary-General for Children and
Armed Conflict,Mission Report: Visit of Major General (ret.) Patki Cammaert, Special Envoy of the Special Reprabentfor
Children & Armed Conflict, to Sri Lanka, 05-11 Deteer 2009 20 February 2010,
http://www.reliefweb.int/rw/RWFiles2010.nsf/FilesBWDocUnidFilename/SNAA-83W4HH-full_report.pdf/$Hilell_report.pdf

No information was available at the time of writiregarding particular protection concerns of theseased children.

See Government of Sri LankBx-LTTE combatants released to their families cetimg rehabilitation programs20 May 2010,
http://www.reliefweb.int/rw/rwb.nsf/db900sid/MYAIEN7VG; and GuardianSri Lanka’s Tamils freed — but future bleak fordao
who backed Tiger$ April 2010,http://www.guardian.co.uk/world/2010/apr/05/tanslsdanka-freed-tigers

See Government of Sri LankBx-LTTE combatants released to their families cetimg rehabilitation programs20 May 2010,
http://www.reliefweb.int/rw/rwb.nsf/db900sid/MYAIEN7VG. Of these, 1,350 are reportedly classified asnfgrals” and,
according to the Government, will beéalt with according to the ldivsee BBC NewsEx-Tamil Tiger fighters held in limbd8
May 2010, http://news.bbc.co.uk/2/hi/south_asia/10122772.stm

See  Amnesty International, Amnesty International Report 2010 -  Sri Lanka 28 May 2010,
http://www.unhcr.org/refworld/docid/4c03a7ffb.htmit has been reported that pro-Government paramyiligroups have arrested
suspected LTTE sympathizers, but not turned theemn tavthe police. Some of those arrested wereedlggortured and killed; see
US Department of State,2009 Country Reports on Human Rights Practices {1 Sanka 11 March 2010,
http://www.unhcr.org/refworld/docid/4b9e52bbc.html

Prevention of Terrorism (Temporary Provisions) Act No. 48 of 1979, 20 July 1979,
http://www.unhcr.org/refworld/docid/4561dac84.html

These include theEmergency (Miscellaneous Provisions and Powers) uRégn, No. 1 of 2005 13 August 2005,
http://www.unhcr.org/cgi-bin/texis/vtx/refworld/rmam?docid=46a9f2b22and the Emergency (Prevention and Prohibition of
Terrorism and Specified Terrorist Activities) Regidns No. 07 of 20066 December 2006 http://www.unhcr.org/cgi-
bin/texis/vtx/refworld/rwmain?docid=45af76a62

See, for example, Freedom HouseFreedom in the World 2010 - Sri Lankal June 2010,
http://www.unhcr.org/refworld/docid/4clale9b25.htim September 2009, 36 Tamil prisoners on hungékesprotesting against
their prolonged detention without trial at Welikajd claimed they were beaten by prison guards;, gennesty International,
Amnesty International Report 2010 - Sri Lan8 May 2010 http://www.unhcr.org/refworld/docid/4c03a7ffb.htnee also US
Department of State,2009 Country Reports on Human Rights Practices - 8$mnka 11 March 2010,
http://www.unhcr.org/refworld/docid/4b9e52bbc.html

z Human Rights Watchlegal Limbo: The Uncertain Fate of Detained LTTEs@cts in Sri Lanka2 February 2010,
http://www.unhcr.org/refworld/docid/4b6ae4c62.html

Regulation 19 of Emergency (Miscellaneous Provisions and Powers) uRRégn, No. 1 of 2005 13 August 2005,
http://www.unhcr.org/cgi-bin/texis/vtx/refworld/rmam?docid=46a9f2b22Under the Regulations, the courts have no authéwi
order the release of a detained person. A “sureghde. a person who surrendered in relation ¢ownter-insurgency crime, can be
detained for up to two years (Regulation 22). Sinyl the PTA allows arrests without warrant, amdedtion for up to 18 months
without the suspect appearing before a court. Diereris initially for 72 hours, and may be extendsdadministrative order of the
Defense Minister for up to 18 months; see Sectiaf thePrevention of Terrorism (Temporary Provisions) ,Adéb. 48 of 1979, 20
July 1979 http://www.unhcr.org/refworld/docid/4561dac84.html

% Regulations 19(3), 21, 49 and 69(2)Erhergency (Miscellaneous Provisions and PowersuRégn, No. 1 of 200513 August
2005, http://www.unhcr.org/cgi-bin/texis/vtx/refworld/main?docid=46a9f2b22

Regulations Amending the Emergency (Miscellaneorsvidtons and Powers) RegulatioNo. 1 of 2005, 2 May 2010,
http://www.unhcr.org/refworld/docid/4bf11e222.html

Government of Sri  Lanka, Parliament approves Emergency with lesser regufio 5 May 2010,
http://www.news.lk/index.php?option=com_content&tagew&id=15077&Itemid=44 See also ReutersPost-war Sri Lanka
softens tough emergency la\8sMay 2010http://www.alertnet.org/thenews/newsdesk/SGE6426t0#.

For example, former detainees of the Terrorigestigation Division (TID) at Boosa Prison in Gallgorted on torture methods used
there. These allegedly included beatings, ofteh wiitcket bats, iron bars, or rubber hoses fillétth wand; electric shock; suspending
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LTTE suspects whilst in custody;as well as poor prison conditions, which includevese
overcrowding and lack of adequate sanitation, fagdter and medical treatmefitAccording to
some reports young Tamil men, particularly thosgiwating from the north and east of the country,
may be disproportionately affected by the impleratgoh of security and anti-terrorism measures on
account of their suspected affiliation with the LH¥

In light of the foregoing, persons suspected ofirivinks with the LTTE may be at risk on the
ground of membership of a particular social graDlaims by persons suspected of having links with
the LTTE may, however, give rise to the need tavéra possible exclusion from refugee stéfus.

2. Journalists and Other Media Professionals

Notwithstanding the end of the conflict, restriasoon media independence and freedom are reported
to persist, including restricted access to certagions of the country/. Despite a reduction in the
number of high-profile attacks on media profess®rance June 2009, concerns continue to be
voiced in relation to journalists, publishers aritieo media personnel, who report critically on
sensitive matter® A variety of reports indicate that such journalisbuld be subject to intimidation,
harassment, physical attacks, arbitrary detentionl alisappearancés. Politically motivated

individuals by the wrists or feet in contorted piosis, abrading knees across rough cement; bumitly metal objects and
cigarettes; genital abuse; blows to the ears; agatign with plastic bags containing chili peppeixed with gasoline; and near-
drowning.; see US Department of Stag)09 Country Reports on Human Rights Practices i- L8nka 11 March 2010,
http://www.unhcr.org/refworld/docid/4b9e52bbc.htr8ke also UK Home Offic®eport of Information Gathering Visit to Colombo,
Sri Lanka 23-29 August 2008ugust 2009, paras. 1.76-1.Tttp://www.unhcr.org/refworld/docid/4ae066de2.html

A significant number of detainees, including LT$&spects, have allegedly died in custody, 26 afrwidied in the first six months
of 2009 alone; see Freedom Hous&ountries at the Crossroads 2010 - Sri Lanka April 2010,
http://www.unhcr.org/refworld/docid/4be3c8db0.htiRlecent figures of deaths in custody were notlalvi@ at the time of writing.

UN Human Rights CouncilReport of the Special Rapporteur on torture andeotbruel, inhuman or degrading treatment or
punishment, Manfred Nowak - Addendum  A/HRC/13/39/Add.6, 26 February 2010,
http://ap.ohchr.org/documents/dpage_e.aspx?c=17/3K& See also US Department of Sta2609 Country Reports on Human
Rights Practices - Sri Lankd 1 March 2010http://www.unhcr.org/refworld/docid/4b9e52bbc.himl

It is reported that Tamils are frequently hardssearmy checkpoints in Colombo. Furthermore,qeotieportedly refuse to register
Tamils originating from the north and the easthaf tountry, a requirement for temporary residend&8dlombo, sometimes forcing
them to return to their homes; see US DepartmeState,2009 Country Reports on Human Rights Practices L&tka 11 March
2010, http://www.unhcr.org/refworld/docid/4b9e52bbc.htrAkcording to a Swiss Embassy official, personmesied during cordon
and search operations were mostly young Tamils fraffna, Kilinochchi, Mullaithivu, and other placesVanni, and to some extent
Tricomalee. Women with a Vanni national identityccavere also reportedly targeted; see UK Home @ffteport of Information
Gathering Visit to Colombo, Sri Lanka 23-29 Aug@609 August 2009 http://www.unhcr.org/refworld/docid/4ae066de2.html
Based on the available country of origin informatithe New Zealand Refugee Status Appeals Authbaty recently found that
“those most likely to be of interest to authoriiéshe checkpoints are young Tamil males origirsfiom the north and east of the
country, particularly those with: a profile or haaty of LTTE links; scarring consistent with wourglsstained in hostilities; no
identity card or other identity documentation; nml@nbo address; an outstanding arrest warrant oiminal record; no
employment or other verifiable reason (such asygtémr being in Colombo and those without familyotiner networks in Colombo
on which to rely for suppdit see Refugee Appeal No. 76466 11 June 2010, para. 77,
http://www.unhcr.org/refworld/docid/4c2dd1b12.hinBee also UK Asylum and Immigration Tribunal coynguidance inTK
(Tamils - LP Updated) Sri Lanka CG [2009] UKAIT 00049, 11 December 2009,
http://www.unhcr.org/refworld/docid/4b2613ca2.html

Please refer to Section Il (C) of these Guidsdifor further guidance relating to exclusion frioternational refugee protection.

s Reporters Without Border$yorld Report 2010 — Sri Lank&@ March 2010http://en.rsf.org/report-sri-lanka,79.htnih June 2009,
the Government revived the Press Council Act of319uhich vests the Press Council, a statutory bwily, the power to proscribe
the publication of articles relating timter alia, internal official communications, Cabinet decispmilitary matters that could affect
national security and economic policy. Under ttat, Ahe Council may impose punitive measures, dioly extended prison terms
and fines; see Sri Lanka Press Council Law, Nd. @3, 30 May 197 Http://www.unhcr.org/refworld/docid/4be018692.htrfihe
law was enacted in 1973 during a serious econonss@nd widespread social discontent, and had beredered inoperative in
2002 through a bipartisan parliamentary resolutsee International Federation of Journalifsactivaction of Discredited Press
Council Law a Step Backward for Sri LankZb June 200%ttp://www.ifi.org/en/articles/reactivaction-of-aiedited-press-council-
law-a-step-backward-for-sri-lanka

Such as corruption, human rights abuses, paatiguh relation to the conduct of the former arneeflict, or in relation to official
policies.

The occurrence of such incidents has been camtdmb by credible refugee testimonies. For recgatks on the media in Sri Lanka,
see UN Human Rights CommitteReport of the Special Rapporteur on Extrajudic&lmmary or Arbitrary Executions, Addendum:
Communications to and from  Governments AAHRC/14/24/Add.1, 18 June 2010, paras. 1027-1038
http://www.unhcr.org/refworld/docid/4c29a7372.htrAimnesty InternationalSilencing dissent: Media workers under attack in Sr
Lanka 3 May 2010 http://www.amnesty.org/en/library/info/ASA37/001/2Wen International Federation of JournalisBattle for
Democracy - Press Freedom in South Asia 2009-2290pril 2010,http://www.ifi.org/assets/docs/014/210/1cb020e-BE0pdf
and CPJ,Getting Away With Murder20 April 2010, http://cpj.org/reports/2010/04/cpj-2010-impunitydex-getting-away-with-
murder.php#moreln April 2010, journalists covering the evictiof a group of monks demanding the release of GeRerseka
from detention were allegedly harassed by the pplisee Daily Mirror,Fasting monks forcibly removed April 2010,
http://www.dailymirror.lk/print/index.php/news/froimage/7682-fasting-monks-forcibly-removed-.htn®n 22 March 2010, the
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abductions are still reportéd,and are alleged not to be effectively investigatedprosecuted!:
Credible reports also indicate that several prontipeurnalists have fled Sri Lanka in the last 18
months??

In light of the foregoing, UNHCR considers that rjoalists and other media professionals, who
express, or are perceived to hold, critical viewssensitive issues, may be at risk on the ground of
(imputed) political opinion.

3. Civil Society and Human Rights Activists

Concerns have been raised about incidents of hmests death threats, physical attacks and
abductions directed against certain members of sodiety, including human rights activi$fsEor
example, lawyers involved in corruption cases presenting alleged victims of human rights abuses,
as well as witnesses appearing in these caseshensybject to harassment, attacks, death thredts an
other forms of intimidatiod? On 2 March 2010, a Sri Lankan news website, LarkeWVeb,

offices of MTV, Sirasa and Shakti TV stations wetéacked by a mob allegedly made up of loyalista afeputy minister; see
International Federation of JournalistsNews Broadcasters’ Offices Attacked in Colomb@3 March 2010,
http://asiapacific.if.org/en/articles/news-broasieas-offices-attacked-in-colombRuwan Weerakoon, a journalist allegedly close to
General Fonseka, was arrested by anti-terrorist@aln 18 March 2010, but was later released oh beé Reporters Without
Borders, Opposition journalist released on bail6 May 2010, http://en.rsf.org/sri-lanka-anti-terrorist-policerest-18-03-
2010,36782.htmlOn 29 January 2010, Chandana Sirimalwatte, tltereof the Sinhala-language opposition weekly Lanwas
arrested and held for 19 days. No charges wergght@gainst him; see Reporters Without Bordérackdown on media continyes
31 January 2010http://en.rsf.org/sri-lanka-crackdown-on-media-oomes-31-01-2010,36251.htmBirimalwatte’s detention was
followed by the sealing of the Lanka newspaperfice$; see International Federation of Journalidts, backs Sri Lankan
journalists’ protests against suppressidh February 2010http://www.ifex.org/sri_lanka/2010/02/10/ifj_backsotests/ Prageeth
Eknaligoda, a political reporter for LankaeNewsngwathetic to General Fonseka, has reportedly desapp on 24 January 2010. By
the end of February 2010, he was still missingpiesalls for a serious investigation; see ARd,sign of Sri Lankan journalist
Eknaligoda one month or24 February 201(yttp://www.unhcr.org/refworld/docid/4b9658fb23.htnfor other incidents post-June
2009, see also: Asian Human Rights Commiss®snlanka: Journalist complains of death threatslamknown persons pursuing
him, 21 October 200%ttp://www.ahrchk.net/pr/mainfile.php/2009mr/683imnesty Internationalsri Lanka jails journalist for 20
years for exercising his right to freedom of expi@g 1 September 200%ittp://www.unhcr.org/refworld/docid/4aa0c1511a.html
Inter Press Service News AgencySri Lanka's Turnaround Could Signal New Beginnindl May 2010,
http://ipsnews.net/news.asp?idnews=513B8dr an overview of the attacks on the press du#fi09, see Committee to Protect
JournalistsAttacks on the Press 2009 - Sri Lanké February 201Gttp://www.unhcr.org/refworld/docid/4b7bc2dec.html
Abductions are also carried out for ransom; skeHdme Office,Report of Information Gathering Visit to Colombai [Sanka 23-
29 August 2009August 2009http://www.unhcr.org/refworld/docid/4ae066de2.html

US Department of State2009 Country Reports on Human Rights Practices 4 8Sanka 11 March 2010,
http://www.unhcr.org/refworld/docid/4b9e52bbc.htinl the north, including the Jaffna peninsula, anthe east, journalists who are
openly critical of the conduct and activities oé thelam People’s Democratic Party (EPDP) and th¥Fivhay be targeted by these
groups; see Reporters Without Bord&krld Report 2010 — Sri Lank8 March 2010http://en.rsf.org/report-sri-lanka,79.html
According to recent estimates, there are more aSri Lankan journalists in exile; see Amnestieinational Silencing dissent:
Media workers under attack in Sri Lank&May 2010http://www.amnesty.org/en/library/info/ASA37/0012Wen and Committee
for the Protection of JournalistdNo sign of Sri Lankan journalist Eknaligoda one thonon 24 February 2010,
http://www.unhcr.org/refworld/docid/4b9658fb23.htrih March 2010, however, the Government annouricatlit was prepared to
offer protection to any of the journalists who retdrom exile; see Committee to Protect JournaliSts Lankan attorney general
assures exiled journalist&0 March 2010http://www.unhcr.org/refworld/docid/4bab6b291f.html

For example, on 11 February 2010, Pattani Razbekhead of the Community Trust Fund, a Sri Lank&0, was reportedly
abducted; see Amnesty Internatiorfati Lanka: Human rights defender missing in Sri kanPattani Razeekl8 February 2010,
http://www.amnesty.org/en/library/asset/ASA37/0@4/@/en/62b83d07-4cd9-46ef-af0b-d7624e9f2284/asa@en.html  See
also the US Department of Stat2009 Country Reports on Human Rights Practices i 1%mkg 11 March 2010,
http://www.unhcr.org/refworld/docid/4b9e52bbc.htrrénd  International Bar AssociatiolBAHRI condemns death threat to
prominent Sri Lankan human rights actiyiga? August 200%http://www.ahrchk.net/pr/mainfile.php/2009mr/66garding alleged
death threats against Paikiasothy Saravanamutéu,Ettecutive Director of the Colombo-based thinkkta@entre for Policy
Alternatives (CPA), in relation to the possibletvdtawal of the Sri Lanka’s Generalized System efétence Plus tariff concession
by the European Union. According to subsequentrteptie was detained and questioned by the polickhea Bandaranaike
International airport in September 2009; see Amnggernational Amnesty International Report 2010 - Sri Lank& May 2010,
http://www.unhcr.org/refworld/docid/4c03a7ffb.html

See, for example, UN Human Rights Courieéport of the Special Rapporteur on independengedgkes and lawyers, Addendum:
Communications to and from Governments  A/HRC/14/26/Add.1, 18 June 2010,
http://www.unhcr.org/refworld/docid/4c29b4bd2.himiimnesty InternationalAmnesty International Report 2010 - Sri Lank8
May 2010, http://www.unhcr.org/refworld/docid/4c03a7ffb.htrdnd US Department of StateQ09 Country Reports on Human
Rights Practices - Sri Lankd1 March 2010http://www.unhcr.org/refworld/docid/4b9e52bbc.htrtlis reported that the police and
security forces put severe pressure on petitiodavgyers, litigants, witnesses and families to dhppnan rights cases involving
torture; see UN Human Rights Counétieport of the Special Rapporteur on torture andeptiruel, inhuman or degrading treatment
or punishment, Manfred Nowak - Addengum A/HRC/13/39/Add.6, 26 February 2010,
http://ap.ohchr.org/documents/dpage_e.aspx?c=173K8& According to reports four lawyers complained their names were
placed on the Ministry of Defense website as lasy®who regularly appear for alleged terrorists. Heeompanying passage
indicated that their work was “unpatriotic”; seeids Legal Resource Centferi Lanka: Prevention of impunity requires clear
leadership from the governme6 February 200%ittp://www.ahrchk.net/statements/mainfile.php/2@88snents/1905/
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published a list allegedly compiled by a Sri Lani&tate intelligence unit containing the names of 35
human rights activists and journalists, each reuitytranked in accordance with their importance to
the intelligence servicE. Human rights observers expressed concerns abeuwlittged surveillance
list.*®

In light of the foregoing, UNHCR considers that lamrights activists and civil society members,
who express, or are perceived to hold, criticalvgi®n sensitive issues, may be at risk on accdunt o
their (imputed) political opinion.

4, Women and Children with Certain Profiles

The intensification of hostilities during the lambnths of the conflict was accompanied in the north
and east of the country by an increase in the lef/@iolence against womé.Despite the end of
hostilities, there are still reportedly incidenfssexual and gender based violence against womgn an
girls in former conflict area®. Incidents of rape, including at the hands of thitary, have been
reported in the north, where a large number of ferhaaded households are among families being
resettled”® A significant number of women in IDP camps, aslwsl former LTTE female cadres in
detention centres, have allegedly been raped ande assaulted, including by security persorfiel.
With the partial breakdown of social structures seal by the protracted conflict, incidents of
domestic violence affecting both women and childeza reportedly particularly high in former
conflict areas, including in IDP camp'sExisting legal provisions prohibiting rape, doniesiolence
and other forms of violence against worlfeare reportedly not effectively enforced, in panedo
lack of awareness and widespread underreportingalso as a result of the low priority given to
these cases by the police and judiciry.

4 LankaNewsWebState intelligence units list journalists suppoetiof the opposition and NGOs Saravanamuttu andanieina top in

the list, 2 March 2010http://www.lankanewsweb.com/news/EN_2010_03 02 afrf.
46 See, for example, Human Rights Watchri Lanka: End Witch Hunt Against the Media and NGQO March 2010,
http://www.hrw.org/en/news/2010/03/10/sri-lanka-emitch-hunt-against-media-and-ngoAmnesty International Sri Lanka: Sri
Lankan activists threatenedl0 March 2010, http://www.amnesty.org/en/library/info/ASA37/005/Wen and International
Federation of Journalist&xecutive Director of Transparency Internationali $anka faces imminent arres® March 2010,
http://www.ifex.org/sri_lanka/2010/03/15/weliamutiareatened/
See, for example, Freedom HouseCountries at the Crossroads 2010 - Sri Lanka7 April 2010,
http://www.unhcr.org/refworld/docid/4be3c8db0.hirlS Department of Stat2009 Country Reports on Human Rights Practices -
Sri Lanka 11 March 2010http://www.unhcr.org/refworld/docid/4b9e52bbc.htrahd International Crisis Groufri Lanka's Return
to War: Limiting the Damage20 February 2008, pp. 9-10ttp://www.unhcr.org/refworld/docid/47bc2e5c2.htn8tatistics on
reporting, investigation and prosecution of cagagatence against women are unavailable.
See, for example, TamilNetJaffna peninsula people gripped in shock, fear dsuations escalate 12 May 2010,
http://www.tamilnet.com/art.html?catid=13&artid=33F US Department of State2009 Country Reports on Human Rights
Practices - Sri Lankall March 2010http://www.unhcr.org/refworld/docid/4b9e52bbc.htrahd Sri Lanka Guardiarmy officers
raping a nine year old girl; Can the new army conme& maintain army discipling? 23 February 2010,
http://www.srilankaguardian.org/2010/02/amy-offieeaping-nine-year-old-girl.html
For example, two returnee women were reportegied by members of the SLA in June 2010, in théniéithchi/Kandavali area.
Four of the six soldiers who were brought beforeidentification parade were ordered to be remand®d 28 June 2010 by a
Killinochchi  magistrate; see Sunday TimesFour soldiers identified in rape case 15 June 2010,
http://sundaytimes.lk/cms/articleXYZ100000010.plag%967 See also International Crisis Grouri Lanka: A Bitter Peacell
January 201http://www.unhcr.org/refworld/docid/4b4c32¢c12.html
According to some reports, women have been takey from camps with the assistance of the poli@k railitary prior to being
assaulted. The women involved are reportedly toaicifto report the crimes; see International Crisisup, Sri Lanka: A Bitter
Peace,11 January 2010, p. Bttp://www.unhcr.org/refworld/docid/4b4c32c12.htriithe high incidence of sexual and gender based
violence in IDP camps has been corroborated byildeetefugee testimonies.
Internal Displacement Monitoring Centr&ri Lanka: Support needed in camps while returnsitibae 7 May 2010,
http://www.internal-displacement.org/8025708F004B&AhttpIDPNewsAlerts)/6EDCF3E26BA1E7FO0C125771COD#F32  See
also UK Home Office, Country of Origin Information Report - Sri Lanka 18 February 2010,
http://www.unhcr.org/refworld/docid/4b8bdb0c2.html
Rape, sexual harassment and other forms of Wielagainst women constitute criminal offences iriegrsevere punishments under
the Penal Code of Sri Lanka. Marital rape is, havewot considered an offense save in cases ofsepdiving under judicial
separation. The Government adopted legislatioméwgmt domestic violence in October 2005. Bezvention of Domestic Violence
Act, No. 34 of 2005, 3 October 200%tp://www.unhcr.org/refworld/docid/4c03ba2f2.htrflursuant to the Act, a person who fears
domestic violence can seek a Preventive Orderuedsfor a period of up to 12 months by a magistraténich bars the ‘aggressor’
from committing acts of domestic violence and entgthe victim's residence among other prohibitions
US Department of State2009 Country Reports on Human Rights Practices 4 8anka 11 March 2010,
http://www.unhcr.org/refworld/docid/4b9e52bbc.hirBke als@&tatement by H.E. Dr. Palitha T. B. Kohona, AmbdssaPermanent
Representative of Sri Lanka to the United Natidd#th Session of the Commission on the Status ofednMarch 2010,
http://www.un.org/womenwatch/daw/beijing15/genedigcussion/SRI%20LANKA.pdfDaily News,Laws exist, people unaware
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There are some reports that women are traffickadrrinlly and internationally for domestic
servitudé® and sexual exploitatioti. Efforts are made by the authorities to investigadficking
incidents. However, no convictions for traffickingnd trafficking-related offences have been
reported®® Children are also reportedly trafficked internallgr sexual exploitation and, less
frequently, for forced labou.

As a positive development, all but two children @it596 child soldiers associated with Tamil

Makkal Viduthalai Pulikal (TMVP) and documented bNICEF since 2006 have been released by
the TMVP following the signing of an Action Plan iDecember 2008. Recruitment and re-
recruitment of children is, however, reported in pgara district in the Eastern Province by

“‘commander” Iniya Barrathi who was part of the TMMieakaway faction under Karuna's

leadership® It has also been reported that the Eelam Peopletsocratic Party (EPDP) and the

People’s Liberation Organization of Tamil Eelam (PILE) are continuing to recruit and use children
for task-specific purposes, such as guarding affit@o date, no investigations or prosecution of
cases of recruitment of children, an offence utidePenal Code, have been undertaken.

In light of the above, UNHCR considers that womed ahildren with the specific profiles outlined
above, as well as child soldiers, may be at riskhenground of membership of a particular social
group depending on the circumstances of the indalic¢asé’ Asylum claims made by children,
including any examination of exclusion considenagidor former child soldiers, need to be assessed
carefully and in accordance with the UNHCR Guidaoeehild asylum claim&

March 2009 http://www.dailynews.lk/2009/03/09/news20.agmd Inter Press Servicd/omen Battered Despite Domestic Violence
Law, 11 October 200'http://ipsnews.net/news.asp?idnews=39605
54 US Department of State, Trafficking in  Persons Report 2010 - Sri  Lankal1l4 June 2010,
http://www.unhcr.org/refworld/docid/4c1883c52d.html
Since 2006, all forms of trafficking are prohddtand punishable by up to 20 years’ imprisonmse; Section 360C of the Penal
Code, Chapter 19, 1 January 188tp://www.unhcr.org/refworld/docid/4c03e2af2.html
See US Department of StateJrafficking in Persons Interim Assessment - Sri Kaan 24 February 2010,
http://www.unhcr.org/refworld/docid/4b8e7a6b23.html
57 See US Department of StateTrafficking in Persons Report 2010 - Sri Lapkald4 June 2010,
http://www.unhcr.org/refworld/docid/4c1883c52d.htrahd US Department of Laba&p08 Findings on the Worst Forms of Child
Labor - Sri Lanka10 September 2008ttp://www.unhcr.org/refworld/docid/4aba3ec037.htihkhould be noted that Section 358A
of the Penal Code criminalizaster alia, debt bondage, serfdom, forced or compulsory Igkemd slavery; such crimes are liable of
a fine and imprisonment for up to 30 years, whalsforms of trafficking are prohibited under Secti360. One prosecution under
Section 360(C) (trafficking) has been reported miy2009.
TMVP members and cadres loyal to Karuna have biEen accused of child recruitment in Batticalostridit; see Amnesty
International, Amnesty International Report 2010 - Sri Lank8 May 2010 http://www.unhcr.org/refworld/docid/4c03a7ffb.html
See also Office of the Special Representative efShcretary-General for Children and Armed Confldission Report: Visit of
Major General (ret.) Patrick Cammaert, Special Eyaf the Special Representative for Children & Adn@onflict, to Sri Lanka,
05-11 December 200920 February 2010http://www.reliefweb.int/rw/RWFiles2010.nsf/FilesB¥WDocUnidFilename/SNAA-
83W4HH-full_report.pdf/$File/full_report.pdf
5 Coalition to Stop the Use of Child Soldie®sj Lanka: Report to the Committee on the RighthefChild on the Optional Protocol
to the Convention on the Rights of the Child onitivelvement of children in armed confi&pril 2010, p. 8 http://www.child-
soldiers.org/Coalition_report to CRC_on_OPAC_immetation_in_Sri_Lanka_-_April 2010.pdf
Coalition to Stop the Use of Child SoldieByjefing to the UN Security Council working group &ri Lanka February 2010,
http://www.child-soldiers.org/document/get?id=15&ince 2006, recruitment of children for use imed conflict is prohibited
under Section 358A of the Penal Code of Sri Lar@alinance No. 2 of 1883, as last amended by Ordmdp. 16 of 2006, 1
January 188%ttp://www.idpsrilanka.lk/html/Children/Domestic/28 No 2 Penal code.pdf
Rape and other forms of sexual and gender baséhee, such as domestic violence and traffickingy amount to persecution,
particularly where the State is unwilling or unatdeprovide effective protection. For further guida see UNHCRGuidelines on
International Protection No. 1: Gender-Related Rexgtion Within the Context of Article 1A(2) of @51 Convention and/or its
1967 Protocol Relating to the Status of Refugees HCR/GIP/02/01, 7 May 2002,
http://www.unhcr.org/refworld/docid/3d36f1c64.htrahd UNHCR Guidelines on International Protection No. 2: “Meeship of a
Particular Social Group” Within the Context of Aste 1A(2) of the 1951 Convention and/or its 196@t&col Relating to the Status
of Refugees? May 2002 http://www.unhcr.org/refworld/docid/3d36f23f4.htmAccording to the Committee against Torture, the
failure of the State to exercise due diligencentervene to stop, sanction and provide remediegctons of gender-based violence,
such as rape, domestic violence and traffickingjjifates and enables non-State actors to comrulft agts with impunity, the State’s
indifference or inaction provides a form of encaement and/ode factopermission; see UN Committee Against Torture (GAT)
General Comment No. 2: Implementation of Article 1 States Parties CAT/C/GC/2, 24 January 2008,
http://www.unhcr.org/refworld/docid/47ac78ce2.htnifor further guidance on trafficked women or womat risk of being
(re)trafficked, also refer to UNHCRGuidelines on International Protection No. 7: Thpphication of Article 1A(2) of the 1951
Convention and/or 1967 Protocol Relating to thet®&aof Refugees to Victims of Trafficking and Pessét Risk of Being
Trafficked HCR/GIP/06/07, 7 April 20061ttp://www.unhcr.org/refworld/docid/443679fa4.html
62 UNHCR, Guidelines on International Protection No. 8: ChiAdylum Claims under Articles 1(A)2 and 1(F) of 1851 Convention
and/or 1967 Protocol relating to the Status of Reks HCR/GIP/09/08, 22 December 2009,
http://www.unhcr.org/refworld/docid/4b2f4f6d2.html
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5. Lesbian, Gay, Bisexual and Transgender (LGBT) Individuals

“Homosexual conduct” is criminalized in Sri Lankadapunishable by fines and imprisonment for a
maximum of 10 years for acts between adults, andimg from 10 to 20 years for acts involving a
minor below the age of 18.Although the relevant Penal Code provisions ateofficially enforced,

it has been reported that LGBT individuals may fhaeassment, extortion for money, demands for
sexual favours and physical violence in Colombo aiiher area&: Societal stigma and discrimination
against LGBT individuals is reportedly significAntNGOs working on LGBT issues do not always
register with the Governmefftand it is reported that their offices and sta#f aometimes targeted
for reprisals’

In light of the reported discrimination and actsvaflence against LGBT individuals, as well as the
criminalization of “homosexual conduct”, UNHCR cdgers that LGBT individuals may be at risk on

account of their membership of a particular sogr@up, i.e. their sexual orientation and/or gender
identity, since they do not, or are perceived wotdnform to prevailing legal, religious and social

norms® Furthermore, the existence of significant crimisahctions for “homosexual conduct” is

likely to impede access to State protection, paldity where persecutory acts are perpetrated by no

State actors such as family or community memers.

B. Internal Flight or Relocation Alternative

A detailed analytical framework for assessing tiailability of an internal flight or relocation
alternative (IFA/IRA) is contained in the UNHCRuidelines on International Protection No. 4:
“Internal Flight or Relocation Alternative” Withinthe Context of Article 1A(2) of the 1951
Convention and/or 1967 Protocol Relating to thet@taf Refugee8

&3 Articles 365 and 365A of the Penal Code of Smka Ordinance No. 2 of 1883, as last amended byn@nce No. 16 of 2006, 1
January 1885http://www.idpsrilanka.lk/html/Children/Domestic/88 No 2 Penal code.pdhrticle 365A, which was introduced by
the Penal Code (Amendment) Act (No. 22 of 199&p://www.commonlii.org/Ik/legis/num_act/pca2205294.3/ prohibits acts of
“gross indecency” and was interpreted to encompassal acts between women; see Human Rights Wi Alien Legacy: The
Origins of “Sodomy” Laws in British ColonialisnDbecember 200&ttp://www.unhcr.org/refworld/docid/494b5e4c2.html

US Department of State2009 Country Reports on Human Rights Practices 4 8Sanka 11 March 2010,
http://www.unhcr.org/refworld/docid/4b9e52bbc.html

LGBT individuals experience violence at the hanfifamily members. Other treatment range from farakpulsion, forced home
confinement and denial of any communication witm-f@mily members; see International Gay and Leshi#wman Rights
Commission, Violence On the Basis of Sexual OrigmtaGender Identity and Gender Expression Against Netekdbnormative
Women in Asia (Sri Lanka excerp®6 February 201Ohttp://ihrc.digitopia.net/binary-data/ATTACHMENTIE/000/000/386-1.pdf
See also Women'’s Support Grodntip://www.wsglanka.com/Human Rights WatchThis Alien Legacy: The Origins of “Sodomy”
Laws in British ColonialismDecember 200&ttp://www.unhcr.org/refworld/docid/494b5e4c2.htrahd Immigration and Refugee
Board of CanadaSri Lanka: Laws proscribing homosexual acts and thiwe they are applied in practice; the treatment of
homosexuals by authorities, by society at large aray the Muslim community 17 January 2008,
http://www.unhcr.org/refworld/docid/47ce6d7d2d.html

US Department of State2009 Country Reports on Human Rights Practices 4 8Sanka 11 March 2010,
http://www.unhcr.org/refworld/docid/4b9e52bbc.html

The leader of a LGBT support group has reportéély the country after receiving death threatg Beman Rights WatcHhis
Alien Legacy: The Origins of “Sodomy” Laws in Bsiti Colonialism December 2008,
http://www.unhcr.org/refworld/docid/494b5e4c2.htiml See  also  GayTimes, Sri Lanka 27  February 2007,
http://www.gaytimes.co.uk/gt/listings.asp?CID=884&an=ShowCountry

For further guidance see UNHCBNHCR Guidance Note on Refugee Claims Relatingekua Orientation and Gender Identity
21 November 2008 ttp://www.unhcr.org/refworld/docid/48abd5660.htrahd UNHCR Guidelines on International Protection No.
2: "Membership of a Particular Social Group" Withiine Context of Article 1A(2) of the 1951 Conventaad/or its 1967 Protocol
Relating to the Status of Refugee#lay 2002http://www.unhcr.org/refworld/docid/3d36f23f4.html

Crimes against LGBT individuals are allegedlyeaftunreported; see US Department of Sta@89 Country Reports on Human
Rights Practices - Sri Lankdll March 2010 http://www.unhcr.org/refworld/docid/4b9e52bbc.hfmalnd International Gay and
Lesbian Human Rights Commission, Violence On theiBaf Sexual Orientatiorizender Identity and Gender Expression Against
Non-Heteronormative Women in Asia (Sri Lanka ex}erp26 February 2010, http://ihrc.digitopia.net/binary-
data/ATTACHMENT/file/000/000/386-1.pdEven in the absence of enforcement of the legaligions criminalizing “homosexual
conduct”, the pervading or generalized climate @hbphobia, as evidenced by harassment and incidéntslence against LGBT
individuals, societal attitudes, etc., may be sigfit indication of the risks faced by LGBT indiuvals in Sri Lanka. See UNHCR,
UNHCR Guidance Note on Refugee Claims Relatingetma Orientation and Gender Identit9l November 2008, paras. 21-22,
http://www.unhcr.org/refworld/docid/48abd5660.html

UNHCR, Guidelines on International Protection No. 4: “Imteal Flight or Relocation Alternative” Within the dbtext of Article
1A(2) of the 1951 Convention and/or 1967 Protocalakng to the Status of Refugees, HCR/GIP/Q3/28 July 2003,
http://www.unhcr.org/refworld/docid/3f2791a44.html
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The assessment of the availability of an IFA/IRAuiees two main sets of analysis, namely its (i)
relevance and its (ii)reasonableness. In cases where a well-founded fear of persecutias been
established in some localized part of the countryrigin, the determination of whether the proposed
internal flight or relocation area is an appromiatternative for the individual concerned requaas
assessment over time, taking into account not th@ycircumstances that gave rise to the risk feared
and that prompted flight from the area of origint hlso whether the proposed area provides a safe
and meaningful alternative in the future. The peasaircumstances of the individual applicant and
the conditions in the area of relocation need todresidered:

When assessing the reasonableness of an IFA/IRAeimorth and east of Sri Lanka, the following
elements need to be taken into account: the ladkasic infrastructure and inadequacy of essential
services, such as water, sanitation, health cace emtucatior? the presence of landmines and
unexploded ordnancé;as well as continued economic and security rens, such as the presence
of Special Economic Zones and High Security Zom&7)," which prevent civilians from accessing
locations used for agriculture, fishing and cagtlazing and other livelihood activitié.

In the case of a prospective IFA/IRA in Colombostibuld be borne in mind that young Tamil men
originating from the north and east of the couroyld encounter closer scrutiny during the police
registration proce$sand may, in some cases, be denied a residencé.perm

C. Exclusion from International Refugee Protection

In light of Sri Lanka’s 26-year internal armed datf and a record of serious human rights violagio
and transgressions of international humanitarian &xclusion considerations under Article 1F of the
1951 Convention may arise in individual asylum rgiby Sri Lankan asylum-seekers. Exclusion
considerations may be triggered if there are elésnenthe applicant’s claim that suggest that he or
she may have been associated with or involvedarcdmmission of criminal acts that fall within the

n UNHCR, Guidelines on International Protection No. 4: “Imtel Flight or Relocation Alternative” Within the dbtext of Article
1A(2) of the 1951 Convention and/or 1967 ProtocelaBng to the Status of Refugees, HCR/GIP/Q3234July 2003, paras. 7-8,
http://www.unhcr.org/refworld/docid/3f2791a44.html

Much of the basic infrastructure was destroyednduthe conflict and essential services are yebeofully restored; see Asian
Development BankiRapid Reconstruction, Inclusive Growth, Key to [2mka's Post-War Development - ADB Presid@& May
2010, http://www.adb.org/Media/Articles/2010/13248-snirkan-reconstructions/See also, UNHCRQ&A: Northern Sri Lanka
emerges from conflict but challenges rem&impril 2010 ,http://www.unhcr.org/4bbc9b9b9.html

Ten districts located in the north and east @fL8nka were contaminated with landmines and uraged ordnance (UXO), i.e.
Ampara, Anuradhapura, Batticaloa, Jaffna, Kilinddhdviannar, Mullativu, Polonnaruwa, Trincomaleedaviavuniya; see UN
Office for the Coordination of Humanitarian Affairidumanitarian Portal — Sri Lanka accessed on 28 May 2010,
http://www.humanitarianinfo.org/srilanka_hpsl/Minfction.aspx#reportsAccording to the UNDP mine action database, a4 of
May 2010, approximately 482 square km of the Vaemain contaminated by landmines and other UXOntasés suggest that it
could take as long as 20 years to clear all knommaminated areas; see IRIBki Lanka: De-mining efforts face funding shortfall
28 May 2010 http://www.unhcr.org/refworld/docid/4c04c1931d.htmlccording to the Government, circa 1,000 armymdeing
troops have already cleared approximately 200 sokrarin the Jaffna, Killinochchi, Mullaitivu and Maar districts. The de-mining
process has been completed in most parts of thiedGhchi district; see Lankapuvathrmy expedites de-mining process in Np2h
March 2010, http://www.lankapuvath.lk/index.php?option=com_a@mi&view=article&catid=48%3Asecurity&id=6094%3Aarmy
expedites-de-mining-process-in-north&ltemid=72

The official HSZ have been legally established are officially acknowledged, whereas the unddfi¢iSZ do not have a legal basis,
nor are they officially acknowledged to exist. Aettime of writing, there was no indication as teether and when the HSZ will be
dismantled; see Centre for Policy Alternativésnd in the Eastern Province: Politics, Policy a@bnflict, 13 May 2010,
http://www.cpalanka.org/file.download.php?fileNamagtach/722/Land in the Eastern Province- Politieslicy and Conflict.pdf
Following the parliamentary elections in April 2Q1Be local Government in Jaffna has promised &algglly remove the HSZs; see
AsiaNews, Government promises to remove the High Security eZoHopes for Tamil refugeesl3 April 2010,
http://www.asianews.it/news-en/Government-promisesemove-the-High-Security-Zone.-Hopes-for-Tanefitrgees-18130.htmin
the northern Jaffna Peninsula alone, 15 HSZ hawertedly been established since the 1990s, covéffgsquare kilometers, i.e. 18
percent of the peninsula’s land mass; see Sujeemar#@nathSri Lanka: Permanent military occupation of the toand East23
March 2010http://www.wsws.org/articles/2010/mar2010/sril-mst8ml

In the months following the end of the conflichse of the restrictions affecting livelihood hatiewever, been eased. For example,
the Government eased the fishing ban on the east end even removed the night ban on fishing istrameas; see Daily Mirror,
Fishing restrictions lifted in the East 15 June 2009,
http://archives.dailymirror.lk/DM_BLOG/Sections/fidewsDetailView.aspx?ARTID=51816

It is reported that persons who want to move ato@bo must register with the local police. Registn usually requires a national
identification card or passport and informationtba planned length and purpose of stay. UK Homéc&fReport of Information
Gathering Visit to Colombo, Sri Lanka 23-29 Aug399 August 2009http://www.unhcr.org/refworld/docid/4ae066de2.html

US Department of State2009 Country Reports on Human Rights Practices 4 8Sanka 11 March 2010,
http://www.unhcr.org/refworld/docid/4b9e52bbc.html
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scope of Article 1F. Given the potential serioussamjuences of exclusion from international refugee
protection, exclusion clauses need to be appliethemasis of a full assessment of the circumstance
of the individual casé

In the context of Sri Lanka, exclusion considemadionay be raised in the cases of asylum-seekers
with certain backgrounds and profiles, in partictlise who have participated in the armed conflict
Careful consideration needs to be given in pasictd the following profiles: (i) former members of
the LTTE/® (ii) current and former members of the Sri Lankeamy (SLA)® and other security
forces, including the Special Task Fofte(ii) members of the TMVP, including the Karuna
faction? (iv) members of the EPD¥;and (v) members of the PLOTE, as well as othettiasland
paramilitary group$’

Potential exclusion due to involvement in the cossitin of war crimes, pursuant to Article 1F(a), is
of particular relevance in the context of Sri Lafikacts reportedly committed by the parties to the

& Detailed guidance on the interpretation and apfitin of Article 1F of the 1951 Convention canfiend in UNHCR,Guidelines on

International Protection No. 5: Application of thi&xclusion Clauses: Article 1F of the 1951 Convenmtielating to the Status of
RefugeesHCR/GIP/03/05, 4 September 2008p://www.unhcr.org/refworld/docid/3f5857684.htrahd UNHCR Background Note
on the Application of the Exclusion Clauses: AditF of the 1951 Convention relating to the StafuRefugees4 September 2003,
http://www.unhcr.org/refworld/docid/3f5857d24.html

Given the distinct but substantial role that wanpéayed within the LTTE, issues of exclusion sldobé addressed with regard to
both men and women affiliated with the LTTE actasét Amongst the crimes allegedly committed by tR&E were the killing,
wounding and otherwise endangering civilians, iditig by preventing them from leaving the conflione in order to use them as
“human shielding” against SLA attacks, engagingtarture, arbitrary arrest and detention, and forececruitment, including
recruitment of child soldiers; see, for exampletetnational Crisis GroupWar Crimes in Sri Lankal7 May 2010,
http://www.unhcr.org/refworld/docid/4bf13c072.htndS Department of Stat8009 Country Reports on Human Rights Practices -
Sri Lanka 11 March 2010http://www.unhcr.org/refworld/docid/4b9e52bbc.hfrmhd Coalition to Stop the Use of Child SoldiSs,
Lanka - Issues Concerning Protection of Children stPo Armed Conflict July 2009,
http://www.unhcr.org/refworld/docid/4a77f93e2.htrilis also reported that the LTTE deliberatelsg&ted civilians and carried out
indiscriminate attacks outside the conflict zongluding suicide bombings and an aerial assaul€olombo; see, for example,
Amnesty International, Amnesty International Report 2010 - Sri Lanka 28 May 2010,
http://www.unhcr.org/refworld/docid/4c03a7ffb.html

For more information, see, for example, Intewral Crisis Group, War Crimes in Sri Lanka 17 May 2010,
http://www.unhcr.org/refworld/docid/4bf13c072.htnuman Rights WatctSri Lanka: Repeated Shelling of Hospitals Evideoice
War Crimes 8 May 2009 http://www.unhcr.org/refworld/docid/4a07ccfb7.htraind Human Rights WatchVar on the Displaced.
Sri Lankan  Army and LTTE  Abuses against Civiiansn ithe Vanni 19 February 2009,
http://www.unhcr.org/refworld/docid/499e71c32.htnds far as enforced disappearances, abductionseatrdjudicial/summary
executions are concerned, see, for example, HunigimtsRWatch,Sri Lanka: New Evidence of Wartime Abys2@ May 2010,
http://www.unhcr.org/refworld/docid/4bfb787ac.htrluman Rights WatcHJncovering Sri Lanka's war crimeg2 January 2010,
http://www.unhcr.org/refworld/docid/4b5daf841e.htmHuman Rights WatchRecurring Nightmare: State Responsibility for
“Disappearances” and Abductions in Sri Lank& March 2008, http://www.unhcr.org/refworld/docid/47d0fab62.htmand
International  Crisis  Group, Sri  Lanka's Return to War: Limiting the Damage20 February 2008,
http://www.unhcr.org/refworld/docid/47bc2e5c2.html

For more information, see Coalition to Stop theef Child SoldiersSri Lanka - Issues Concerning Protection of Chifdfost
Armed Conflict July 2009, p. 8qttp://www.unhcr.org/refworld/docid/4a77f93e2.html

The TMVP, formerly led by Vinayagamoorthy Murhtiran (also known as Karuna), has been reconstiand is now under the
control of former LTTE cadre Sivanesathurai Chakdnthan (also known as Pillayan). Accusations ofVRMinvolvement in
abductions, child recruitment, robberies and regioesof dissent are widely documented; see, fomgte, US Department of State,
2009 Country Reports on Human Rights Practices - i SrlLanka 11 March 2010,
http://www.unhcr.org/refworld/docid/4b9e52bbc.htrBuda Ramachandra8ri Lanka’s end game brings new wo#@sia Times, 7
February 2009,http://www.atimes.com/atimes/South_Asia/KBO7Df0fhht Human Rights WatchSri Lanka Human Rights
Situation deteriorating in the Egse4 November 200&ttp://www.unhcr.org/refworld/docid/492fedafc.htnsee also International
Crisis Group, Sri Lanka’s Return to War: Limiting the Damage 20 February 2008,
http://www.unhcr.org/refworld/docid/47bc2e5c2.html

The EPDP has been accused, alongside the TMPWawhg carried out assassinations and kidnappafigeamils and political
opponents, particularly in the last five years; feeexample, Freedom Houg@ountries at the Crossroads 2010 - Sri LankaApril
2010, http://www.unhcr.org/refworld/docid/4be3c8db0.hfrahd Free Media Movemenhdependent media in Jaffna threatened by
armed cadre of EPDP 29 October 2008, http:/freemediasrilanka.wordpress.com/2008/10/@%pendent-media-in-jaffna-
threatened-by-armed-cadre-of-epdplhverified reports also link the EPDP to postftion forced recruitment of children from
detention camps; see Coalition to Stop the UsehiifiGSoldiers,Sri Lanka - Issues Concerning Protection of ChitdRost Armed
Conflict, July 2009 http://www.unhcr.org/refworld/docid/4a77f93e2.html

A political party with many cadres working as gailitaries, the PLOTE has reportedly been impédain a high number of
abductions, disappearances, killings, extortiordsfarced recruitments in Sri Lanka; see, for exanpIN Security CouncilReport
of the Secretary-General on children and armed l@infin Sri Lanka S/2009/325, 25 June 2009,
http://www.unhcr.org/refworld/docid/4a5316c22.htriluman Rights WatcHJniversal Periodic Review of Sri Lanka — Submission
to the Human Rights Counci4 May 2008, http://www.hrw.org/en/news/2008/05/04/universalipeic-review-sri-lanka and
Amnesty International, Sri Lanka: Government must investigate paramilitargroup Vviolations 4 July 2001,
http://www.amnesty.org/en/library/info/ASA37/0102D

War crimes are serious violations of internatidnananitarian law (IHL) committed during an armeghflict. Criminal liability for
violations of international humanitarian law applite during non-international armed conflicts, Cemmon Article 3 of the 1949
Geneva Conventions, Additional Protocol Il and ousry international law, was however not estabtishetil the mid-1990s. In
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armed conflict in Sri Lanka includ@ter alia, abductions and disappearances, indiscriminaaelatt
on civilians, use of human shields, restrictiondreedom of movement, forced displacement, torture
and other cruel, inhuman and degrading treatmenctyuding rape, execution of prisoners of war,
extrajudicial executions and forced recruitment foilitary service and/or labour, including
recruitment of childref®

The LTTE and TMVP, as well as other armed groupSnnLanka were also reportedly engaged in
various criminal activities, such as extortioneghl taxation, prostitution, and smuggling of husjan
arms and other contraband. If these crimes akedimo the armed conflict in Sri Lanka after thelmi
1990s and involved violence, coercion or intimidatiof civilians, they may constitute war crimes
under applicable international humanitarian law.&¢hsuch acts do not amount to war crimes, it
needs to be determined whether they constitutewserion-political crimes under Article 1F(b) of the
1951 Convention.

For exclusion to be justified, individual resporiléipp must be established in relation to a crimehivi

the scope of Article 1F. Such responsibility flofssm a person having committed or participated in
the commission of a criminal act, or on the baisammand/superior responsibility for persons in
positions of authority. Applicable defenses, if aag well as considerations related to proportional
apply. As such, LTTE membership is not a sufficibasis in itself to exclude an individual from
refugee status, particularly in light of the welbadmented practices of forced recruitment,
particularly of children. It is necessary to comsidvhether the individual concerned was personally
involved in acts of violence or other excludablesaor knowingly contributed in a substantial manne
to such acts. A credible explanation regardingndévidual’s non-involvement with or disassociation
from any excludable acts, should absent reliabidegce to the contrary, remove the individual from
the application scope of the exclusion clauses.

Regular contributions of large sums of money, with knowledge that those funds will be used to
commit serious crimes, may also be an independsis lfor exclusiofi’

The LTTE has been designated by certain countrie$ @egional groupings as a “terrorist
organization.” Individual responsibility for exclable acts in relation to persons affiliated or
associated with “terrorist organizations or groupely exceptionally be presumed if: (i) membership
is voluntary, and (ii) when the members of suchugsocan be reliably and reasonably considered to
be heavily and individually involved in acts givinige to exclusiof In light of the well-documented
LTTE forcible conscription practices and the widage of activities which civilians are known to
have provided to the LTTE in areas under former ETdontrol, UNHCR does not consider it
appropriate to presume that all (former) LTTE cadrave been heavily and individually involved in

1995, the International Criminal Tribunal for tr@rher Yugoslavia (ICTY) decided that violationsitfernational humanitarian law
applicable to non-international armed conflicts Iddee criminal under customary international laee $fosecutor v. Dusko Tadic
aka “Dule”, Decision on the Defense Motion for Irdteutory Appeal on JurisdictignIT-94-1, 2 October 1995, para. 134,
http://www.unhcr.org/refworld/docid/47fdfb520.htmHence, only those violations of IHL that occurrafter 1995 would be
considered “war crimes” within the scope of Artid€(a). Violations of IHL committed by the parties the Sri Lankan armed
conflict before this time would need to be assesseter other provisions of Article 1F, most notah$yserious non-political crimes
under Article 1F(b) or crimes against humanity undigicle 1F(a).

The conscription, enlistment and use of childrehostilities have been frequent practices by oL TTE and the TMVP. Article
8(2)(e)(vii) of the Statute of the Internationali@inal Court established as a war crime the cop8ori, enlistment or active use of
children under the age of 15 in hostilities. Sireemed groups such as the LTTE and TMVP have nal legsis on which to
conscript anyone into military service, the foreibécruitment of any person would constitute inhoentreatment of civilians under
the Common Article 3 to the four Geneva Conventiont949 and Article 4 of Additional Protocol lieguiring humane treatment of
persons taking no active part in hostilities). iftilg volunteers between 15 and 18 is, howeveranmear crime (Article 8(2)(e)(vii)
of the Statute of the International Criminal Court)

87 UNHCR, Background Note on the Application of the ExdnsClauses: Article 1F of the 1951 Convention liakato the Status of
Refugees4 September 2003, para. 8itp://www.unhcr.org/refworld/docid/3f5857d24.htn8ee also UNHCR's intervention in a
case before the UK Supreme CourtJ® (Sri Lanka) v. Secretary of State for Home Dpant - UNHCR letter to the partie8
December 200%ttp://www.unhcr.org/refworld/docid/4b6a94c92.html

See UNHCRBackground Note on the Application of the ExdngClauses: Article 1F of the 1951 Convention rekato the Status
of Refugees4 September 2003, paras. 62, 106 and hg;//www.unhcr.org/refworld/docid/3f5857d24.htn8ee also, UNHCR,
Guidelines on International Protection No. 5: Aggaliion of the Exclusion Clauses: Article 1F of 851 Convention relating to the
Status of Refugee$iCR/GIP/03/05, 4 September 2003, paras. 19 ancht®6//www.unhcr.org/refworld/docid/3f5857684.html
UNHCR, Statement on Article 1F of the 1951 Convention July 2009, pp. 30-32,
http://www.unhcr.org/refworld/docid/4a5de2992.html
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acts giving rise to exclusidfi.However, given the nature and frequency of viokzithes committed
by the LTTE, a presumption of individual respongjypimay be applied with regard to those having
held senior positions of authority in the orgarimaf®

V. Conclusion

At the time of writing, the greatly improved sitiat in Sri Lanka is still evolving. UNHCR
recommends that all claims by asylum-seekers froni&ka need to be considered on the basis of
their individual merits in fair and efficient refeg status determination procedures taking intolattco
up-to-date and relevant country of origin informati Particular attention is drawn to the profiles
outlined in these Guidelines.

8 See also the UK Supreme Court judgmerRRifon the application of JS) (Sri Lanka) v. Searets# State for the Home Department

[2010] UKSC 15, 17 March 2018ttp://www.unhcr.org/refworld/docid/4ba0d8fd2.html
These include, but are not limited to, persona jposition of command, whether or not they hadrenél rank; persons directing
military activities; and persons carrying out tiagor recruitment, including forced recruitment.
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