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l. Introduction

Since the European Convention for the Preventiodature and Inhuman or Degrading
Treatment or Punishment entered into force for Aaison 1 May 1989, the European
Committee for the Prevention of Torture (CPT) hes#ted Austria five times: in 1990, 1994,
1999, 2004, and 20009.

Like the Committee’s previous Vvisits to Austrias itmost recent visit from 15 to
25 February 2009 was characterised by extremeld goad constructive cooperation. Austria
would like to take this opportunity to thank theTCiR this connection.

Austria receives the recommendations and commédritedCPT with great interest and uses
them as a valuable basis for improvement.

The following response by the Austrian governmenniline with the structure of the CPT
report.

Il Recommendations, comments, and requests for iafmation of the CPT

Police custody

[ll-treatment

Re. paragraph 13:

First of all, the laws and ordinances regarding glamts of ill-treatment currently in force
are to be pointed out. These laws were alreadyaéed to the Committee during its visit.
Police interventions are carried out on the basislearly defined legal provisions, and all
police officers try, at all times, to handle suakerventions in a strictly impartial manner. It
goes without saying that this also includes ava@diny discrimination on grounds of gender,
colour, national or ethnic origin, religion, or gimal views, and in particular also any type of
ill-treatment.

The past ten years, in particular, have been matkedhe successful efforts of those
responsible at the individual ministries and thadsof the competent authorities to prevent
even the slightest form of ill-treatment by poliicers. Measures taken to this end ranged
from extensive tolerance training sessions asqfatte education and further training of law
enforcement personnel to training of police offscérr operations where the issue of human



rights has become a matter of fact. A detaileddisthe measures taken was handed over to
the delegation on the occasion of its visit.

Austrian police officers, which number approximgatél7,000, carry out several million
official acts each year, and it has to be pointatitbat the use of instruments of restraint
during contacts with individuals is very rare asdar more the exception than the rule.

Re. paragraph 16:

Three officers were convicted pursuant to sectibtd Baragraphs 1 and 3 and one officer
pursuant to section12 in conjunction with sec8d2 of the Criminal Code
(Strafgesetzbugh

In the disciplinary proceedings, the officers innaal were initially found liable to pay high
fines. In the initial proceedings before the Difioigry Commission Disziplinarkommission)
of the Federal Ministry of the Interior, the Disliiiary OmbudspersorDisziplinaranwal) was
instructed to ask that the four accused officerdibmissed from office. The motion was heard
and denied by the Disciplinary Senate. Thereaféer,appeal was filed with the Higher
Disciplinary Commission [isziplinaroberkommissign at the Federal Chancellery
(BundeskanzleramtThe Higher Disciplinary Commission confirmed firees imposed.

The Disciplinary Ombudsperson contested this decisi the Administrative Court, which set
the decision aside pursuant to section 42 paradtail) of the Administrative Court Act
(Verwaltungsgerichtshofsgesei{No. 2007/09/0320-14) on 18 September 2008. Atiagty,

the proceedings had to be resumed before the H@Qtseiplinary Commission, and the case
was to be retried. In its decision, the Adminigs@iCourt explained that when determining the
measure of the penalties the Disciplinary Commissieeded to consider a very high degree of
unlawfulness of the offence as well as the fact tha offenders strongly violated their
professional duty as police officedigziplinarer Uberhany

In the second instance, the appeal of the Dis@pfirOmbudsperson was upheld and two
officers were punished with the disciplinary pepailt dismissal from service and one officer,
who in the meantime had been retired, with theiplis@ary penalty of losing all rights and
claims arising from his service. In the case oftheoofficer, the fine in the amount of five
monthly salaries was confirmed.

In this connection, internal measures were takeweds A study that focuses particularly on
the excessive demands confronting law enforcemifoers carrying out deportation has been
commissioned. In addition, deportation practicesrewesubjected to a comprehensive
evaluation. Problematic deportations are incre&giogrried out with chartered aircrafts (joint
return operations)

In order to take the pressure off and/or rotateldhg-serving escort teams, training modules
for new escort officers have been initiated. Inidod, the Human Rights Advisory Board is
informed in advance of all problematic and chadeportations so that committee members
can participate in the preparatory contact meetangd/or accompany the deportees on their
way to the airport.

Re. paragraph 17:

ltem F.3 (page 131) of the government programmeherXXIV" legislative period provides
for the inclusion of a definition of the term “tare” in the Criminal Code and a revision of
the criminal law protection against torture. Itigrently envisaged to draft the relevant bill in
the first half of 2010.



Investigations of complaints of police ill-treatmem

Re. paragraph 19:

In order to guarantee an effective, quick, and asdi clarification of alleged cases of ill-
treatment, the Federal Ministry of Justice, in aaapion with the Federal Ministry of the
Interior, has set up an inter-ministerial workingpgp in order to agree on concerted action
when investigating a suspicion. A change had becoewessary not least because the legal
bases for investigations were amended by the CamiRrocedure Reform Act
(StrafprozessreformgesgtFederal Law Gazette | No. 19/2004, which entental force on

1 January 2008.

As a result of the discussions of this working groen 6 November 2009 the Federal
Ministry of Justice issued an ordinanderlasy (addressed to all public prosecutors’ offices
and courts) regarding complaints of ill-treatmenad® against officers of the security
agencies and correctional officers (BMJ-L880.014Md 3/2009) in order to guarantee that
the proceedings are carried out in an objective amdpletely unbiased manner. A copy of
this ordinance in English is attached to this resgo Said ordinance provides that the
criminal investigation departments and the publiospcutor’'s offices are obliged to
investigate every suspicion of ill-treatmeet officio once they obtain knowledge of it
(section 2 paragraph 1 of the Code of Criminal Pdoce Btrafprozessordnung StPOThe
law obliges them to be objective (section 3 Cod€wiminal Procedure). Investigations must
be carried out by officers who are considered abiased. According to section 100
paragraph 2(1) of the Code of Criminal Procedurg eamplaint of ill-treatment is to be
reported to the public prosecutor’s office withdelay, but no later than within 24 hours, by
the competent criminal investigation departmentthefprovincesl@ndeskriminalantor, in
Vienna, by the Bureau for Special InvestigatioBsirp fir besondere Ermittlunggior the
Federal Bureau of Anti-Corruption Bgndesamt zur Korruptionspravention und
Korruptionsbhekampfurjg Presently the Federal Ministry of the Interiar still examining
whether it is possible, if necessary, to carrytbetinvestigations outside the responsibility of
the individual provincial criminal investigation plertments in order to assure impartiality. An
ordinance in this matter is being prepared.

In order to speed up the process, the police éstmibénts Dienststellei have been ordered
to continue with the investigations unless the cerapt public prosecutor’s office instructs
them otherwise or takes charge of part of or theeemvestigations. In order to prevent any
impression of lack of impatrtiality, the ordinanaederlines the option to entrust the court with
the investigations (section 101 paragraph 2 secsetence of the Code of Criminal
Procedure). This option is to be chosen in pasiculhen high-ranking or executive officers
of the criminal investigation departments (or theblc prosecutor’s office) are personally
involved in a case of alleged ill-treatment.

The Code of Criminal Procedure (StPO) lays downsdme reasons for prejudice both for
officers of the criminal investigation departmeatsd for officers of the public prosecutor’s
office (section 47 of StPO). If an officer who isefudiced pursuant to section 47 of the Code
of Criminal Procedure has taken part in the ingadions, an objection on grounds of legal
violation pursuant to section 106 paragraph 1 Sty be raised against this breach of the
Code of Criminal Procedure; the court decides am dbjection. If the court allows the
objection, the public prosecutor’s office and thiaménal investigation departments have to
restore the respective legal situation (sectionddyagraph 4 of StPO); i.e. evidence has to be
taken again. The Code of Criminal Procedure, suppiged by the aforementioned
ordinance, guarantees a quick, objective, and seHdianvestigation of complaints of ill-
treatment, which should also ensure observanckeofi¢fined standards (CPT/Inf (2004) 28,
paragraphs 25 to 42).



Procedural safeguards against ill-treatment

Notification of custody

Re. paragraph 22:

The Criminal Procedure Reform Act sets forth thghtriof the suspect to have a defence
counsel present during his/her interrogation by tiaminal investigation department
(section 164 paragraphs 1 and 2 of the Code of iGainProcedure). When a suspect is
apprehended, he/she must be informed immediatedyrectly after his/her apprehension that
he/she is entitled not only to inform or have infied a relative or a person of his/her trust but
also a defence lawyer of his/her detention (sectitih paragraph 3(1) of the Code of Criminal
Procedure). According to section 59 paragraphthefCode of Criminal Procedure contact of
a detained person with his/her lawyer may onlydsdricted if this is considered necessary in
order to prevent the investigation or the gathedhgvidence being adversely affected by the
lawyer’s presence; in addition, according to sect® paragraph 1 of the Code of Criminal
Procedure, the apprehended person is, in prinagpigtled to talk to his/her lawyer without
being monitored. Up to the suspect’s referral ® plenitentiary establishment contacts may
only be monitored if adverse effects are fearee dption to deny contact with a lawyer and
to monitor the talks with the lawyer is rarely apgl (see comments regarding paragraph 23);
in case such measures are taken, the detainedtieceto raise an objection on grounds of
violation of the law pursuant to section 106 of @ede of Criminal Procedure.

In addition, the criminal investigation departmestobliged to inform each apprehended
person about the stand-by legal counselling semmckeprovide him/her with the information
sheets for detaineesnformationsblatt fir Festgenommé@nand about the stand-by legal
counselling servicelifformationsblatt Gber den rechtsanwaltlichen Jaldiens) (in the
respective language).

If the detained person requests to meet with andefeounsel of his/her choice or a lawyer
from the stand-by legal counselling service, helshi® be given the opportunity to make a
phone call to the lawyer of his/her choice or te Hotline of the stand-by legal counselling
service. If the circumstances so require (e.gldoguage reasons), this phone call may also
be made by an officer of the criminal investigata@partment or by an interpreter, if present.
The detained person’s wish to contact or have ctedaa lawyer via the stand-by legal
counselling service, his/her wish with to meet watlhilefence lawyer in person at the police
establishment, his/her refusal to exercise thegeggiand, if applicable, any contacts with the
defence counsel are to be put on record in the rilete Report Il Haftbericht II)
(Notification Sheet item 2). The fact that the mmfation sheet about the stand-by legal
counselling service has been handed over is to dmundented appropriately as well.
According to the internal guidelines of the AustriBar Association, a lawyer who is
requested to come personally to a police estabksliwhere a suspected person is detained
should do so as soon as possible and in any ev#inibhwhree hours.

Re. paragraph 23:

Regarding the stand-by legal counselling servid@ckvprovides free contact with a lawyer,

the following statistical data are available:

Since 1 November 2008 around 475 persons have atedtahe service. In 45 cases a
personal counselling meeting has taken place, wiiak monitored pursuant to section 59
paragraph 1 of the Code of Criminal Procedure inceses only. In a total of 90 cases (which
is one fifth of all cases) a defence counsel wasgmt during the interrogation. There was not
a single case where the lawyer sent by the standml counselling service was denied
attendance of the interrogation.



The stand-by legal counselling service has beerernad of frequently and has thus become
established practice. Its further development anfally-fledged system of legal aid for police
interrogations still has to be subjected to a cahensive examination, in particular with a
view to the financial implications.

Re. paragraph 24:

It has to be stated that delaying the interrogaibtine detained until the lawyer has arrived is
in conflict with the obligation to clarify the faxbf the case without delay (even more so as
the suspect was arrested and needs to be renott@génitentiary establishment within 48
hours) and to grant the apprehended person thésrigiishe is entitled to. The ordinance
issued by the Federal Ministry of the Interior o@ 3anuary 2009, BMI-EE1500/0007-
[1/2/a/2009, expressly refers to the provisions sefction 164 of the Code of Criminal
Procedure for cases where a person is apprehelydéx lwriminal investigation department
in accordance with section 172 paragraph 2 of theée®f Criminal Procedure. As according
to section 164 paragraph 1 of the Code of CrimRralcedure the suspect is to be given the
opportunity to contact a lawyer prior to the intgration (by making a phone call to the stand-
by legal counselling service) the procedural rigiftthe suspect are sufficiently warranted. In
addition, the apprehended person must be expregsiymed, prior to the interrogation, of
his/her right to remain silent (cf. sections 49(#$4 paragraph 1 of the Code of Criminal
Procedure) so that — even after having contactddcansulted a defence counsel — he/she is
entitled to delay his/her statement until his/legyal counsel has arrived at the police station.
That means that in fact an interrogation of thepsas without the presence of a defence
counsel is not possible. Therefore, there is notitiable need for change.

Information on rights

Re. paragraphs 26 and 27:

According to section 164 paragraph 1 of the Cod€rirhinal Procedure the detained person
is to be informed, prior to the start of the intgration, of the offence he/she is suspected of,
of his/her rights to comment on this matter or éfrain from making a statement, and to
consult a defence counsel prior to the interrogatidoreover, the suspect has to be informed
that his/her statements may be used to defend Hilegself but also as evidence against
him/her. In addition to receiving oral legal ingttions, the detainee is also provided with the
currently used information sheet for detainees,cihias stood the test of time and is also
widely accepted by those using it in their dailyrkvo

The Federal Ministry of Justice is currently evailogin how far access to information can be
improved and made easier, also taking into consiaer how to appropriately document that
the detainee has been informed of his/her rightghis context, it must be borne in mind that
in practice even documentation by means of a sigeairior to the interrogation cannot fully
guarantee that the suspect has actually perceheeihformation (e.g. whether the detainee
was given sufficient time to read the informatiordavhether he/she actually understood the
contents of the instructions). What turns out todidécult is the improvement of access to
information for those who cannot read or write; tr@dsms determining such obstacles to
communication have to be provided for such cases.

As recommended by the CPT, the information sheseteotly used by the Federal Ministry
of the Interior are being subjected to a thorouxgm@nation.



Specific issues related to juveniles

Re. paragraph 28:

According to section 35 paragraph 4 of the Juvehilstice Act Jugendgerichtsgesétz as
was also noted in the report — in the case of gtendion of a juvenile who cannot be released
immediately in any case the parents or legal gaardr a relative sharing a home with the
juvenile and, if applicable, the juvenile’s prolmatiofficer and the competent youth welfare
institution must be informed without any undue gel&xceptions are possible only if the
juvenile objects to informing such persons for apelling reason. According to section 164
paragraph 2 of the Code of Criminal Procedure egeigpect is entitled to have a defence
lawyer present during his/her interrogation. Thight applies to juveniles and young adults
without any restrictions whereas the exception i@y for in section 164 paragraph 2 third
sentence of the Code of Criminal Procedure, whipplias if adverse effects on the
investigation or on evidence have to be avertedsdwt apply in the case of juveniles or
young adults (cf. section 37 paragraph 1 last seet®f the Juvenile Justice Act, in the case
of young adults in conjunction with section 46agamaph 2 of such Act).

In addition, according to section 37 paragraph thefJuvenile Justice Act a trusted person is
to be present during the interrogation at the jue&nrequest unless he/she is represented by
a legal counsel. The juvenile is to be informedha$ right when receiving the instructions
regarding his/her rights and in the summons, howeatethe latest prior to the beginning of
the interrogation.

We are well aware of the fact that this age groeguires special protection. However, the
applicable laws — as presented above — providesdtiicient mechanisms to guarantee fair
proceedings for juveniles. It should also be memd in this connection that according to
section 3 of the Code of Criminal Procedure theestigating authorities (criminal
investigation department and public prosecutorficef are obliged to be objective, which
means that the rights of juveniles are safeguagdeafficioas well.

In Austria, no problems have become known in tlienection. Best-practice models (in
particular suggestions by the child and youth adtes) are to be acted on and discussed in
greater detail.

Re. paragraph 29:

The Austrian authorities are aware of the probleagarding the lack of intelligibility of the
information sheets due to the use of legal ternogypl An adequate balance between the
intellectual comprehension of the written infornoati of the persons it is addressed to
(juvenile suspects find it harder to understandéial terms than adults) and the requirement
to provide correct and complete information habédound. In doing so, it has to be borne in
mind that simplification of the wording in an offat information sheet is sometimes limited
as too many simplifications could lead to impreas®l eventually also misleading or even
incorrect (incomplete) information. In the currgntised information sheet an attempt was
made to choose understandable wording which isdpaseall material aspects, on the
provisions of the law.

A Europe-wide project is currently dealing with thstablishment of “letters of rights” for
suspects. Austria supports this project, which imdgted by Germany and is co-funded by
the European Commission. In the course of thisggtahe importance of simple wording in
information sheets was highlighted. The resultthcf project are expected to be available in
mid-2010 and will be considered when reviewingititernational information sheets used in
Austria.



Custody records

Re. paragraphs 30 and 31

The police records and/or reports made to the @grovide a consistent documentation. The
statements made by the Committee in this connectiom obviously based on a
misunderstanding. Detention details have always bdeeumented consistently.

As a rule, a standardised detention report is pespan order to document a person’s
deprivation of liberty. With this detention repotfie entire process of the detention, starting
from the apprehension up to the release or thesfeario the authority in charge of the
proceedings can be documented in a single repbd.detention report is supplemented by
the information sheet for detainees (AdministratBrminal Act, Aliens Police Act, Asylum
Act) (Informationsblatt fur Festgenommene [VStG, FPG,I@RY and/or the information
sheet for detainees (Criminal Code of Proceduheforfmationsblatt fir Festgenommene

[(StPQOY)).

The detention report consists of the following part

Detention report | Apprehension

Detention report Il Notification sheet

Detention report Il Medical report

Detention report llla Medical report — drug-relhficial acts / body packers
Detention report IV Personal belongings

The first sheet — “Detention report I: Apprehensierserves the purpose of documenting the
apprehension and all relevant circumstances for ftivther detention (risk of escape,
addiction, etc.)

“Detention report II: Notification sheetlocuments notification of the persons and autlesriti
that need to be informed. If the detainee waivaghir right of notification this is indicated
on this sheet as well.

“Detention report Ill: Medical report” covers alkhlth-related aspects of the detention. In
particular the “diagnostic findings” section cominformation regarding existing symptoms
of illnesses and lists any kind of injuries of thetainee (regardless of whether the detainee
was already injured before he/she was apprehendateoinjury was — for whatsoever
reason — inflicted thereafter). If necessary, dustic findings and expert opinions are to be
attached to the detention report Ill. The “injury ocdmentation sheet”
(Verletzungsdokumentationsblatand/or the forms documenting the examination as t
physical fitness to remain in custodydftfahigkeitsuntersuchungsformulammay be attached
to the detention report Il as well.

“Detention report IV: Personal belongingdbcuments the whereabouts of items that the
detainee had with him/her and, if applicable, argnsfers of the detainee. It has to be
completed by the law enforcement officer in chanfiehe direct arrest area and/or the law
enforcement officer receiving the detainee at thigce detention centrdP@2) (if the suspect
was sent there directly).

Purpose of the detention report

« It provides documentation that the detainee has lef®rmed of his/her situation and
helps prevent complaints that statutorily requirddrmation on rights was not provided.

« It provides evidence of the wishes expressed by de&inee (e.g. notification,
medication).




« The comprehensive documentation of all importanturnstances of the custody in a
single detention report makes the safe reconstruaif these circumstances at a later
point in time easier and thus enables the secautliority to defend itself against alleged
violations of the law on a safe basis.

« By combining the required records in a single dibdenreport the administrative efforts
inherent with a detention are to be kept as comatatt and brief as possible.

The detention report and the information sheet wm®ed with all people apprehended by
officers of criminal law enforcement agencies amadstrative authorities.

The officer ordering and/or carrying out the apgreion has to enter the data already known
and the measures taken by him/her in the detergjport. Even if no data are known yet, as a
minimum requirement, the reason for the apprehensh® instructions as to the reasons for
the arrest (provided that it was possible to infdima detainee accordingly) and the order
regarding the transfer of the apprehended persoa poison have to be recorded in the
“Detention report I”.

Following the visit of the CPT, all arrests carriedt by the police establishments of the
Federal Police Directorate of Vienna were enteratb ithe “detention file — police
administration” Anhaltedatei-Vollzugsverwaltupg an application generally used to
document transfers of suspects to prisons. Detsimd® are released are continued to be
documented in the detention journAlnpalteprotokoll and in the respective notification of
detention Anhaltemeldung

From 1 January 2010 onwards, the police establistsnwill be in charge of keeping
electronic documentation analogously to that of R&. Until then, all police stations with
detention facilities are obliged to keep detentimyisters Anhaltevormerkbichér All
persons to be transferred to a detention facilayehto be entered in these registers. In
addition, every police station has to keep a “d@enjournal”, which lists all measures
resulting in the deprivation of liberty of a persiorespective of whether the measures were
also entered into any other record (in particulan ithe detainee journal
(Arrestantenprotokajldetention register) and regardless of the dumadiothe deprivation of
liberty. Deprivations of liberty according to the ctA on Involuntary Placement
(Unterbringungsgesetz or pursuant to section45 of the Security Polidkct
(Sicherheitspolizeigesgthave to be recorded in the detention journal aH, stating their
start and end dates.

Inspections of police establishments

Re. paragraph 32:

The government programme of the Austrian federalegument for the XXIV! legislative
period provides for the implementation of the OpéibProtocol to the Convention against
Torture or other Cruel, Inhuman or Degrading Treaitm or Punishment of
18 November 2002, UN Doc. A/RES/57/199 (2003) (imaiter referred to as: OPCAT).
Austria signed the OPCAT on 25 September 2003. Aling to article 3 of the OPCAT each
State Party shall set up, designate or maintaitheatdomestic level one or several visiting
bodies for the prevention of torture and other krithuman or degrading treatment or
punishment (hereinafter referred to as the natipnaventive mechanism). The government
programme provides that the Office of the Ombudsper{/olksanwaltschaftwill be in
charge, so that a basis for ratification of the @QP@s created. The legislative work necessary
to implement this project is at the preparatiogesta
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Police detention centres (with particular emphasin detention pending deportation —

Schubhaft)

Preliminary remarks

Re. paragraph 36:

In order to optimize the implementation of natiored international provisions and
guidelines for the enforcement of deprivationsibéity by the aliens police, there are plans
to set up a high-quality centre in Vordernberg/@tyor nationals of third countries who have
to return to their home countries.

The primary goal when building new detention faigi in order to secure proceedings before
the aliens police, a person’s departure and/or leikpy is to improve the currently existing
conditions of detention (in particular in the deten areas of the police detention centres,
which have evolved historically) for foreign natads who are detained pending deportation,
taking into consideration the human rights stanslashd national and international
recommendations.

The Directive on the Return of lllegal Immigrantdopted by the European Parliament
provides, inter alia, that as a rule foreign nalenare to be detained, in the course of
measures ending their stay in Austria, in spe@édligetention facilities. This concept of
detention is to be put into practice at the nevewgdn facility, which will play a pioneer role
pursuing an effective European return policy andambating illegal migration.

Building on international experience with speckdisdetention facilities for securing
proceedings before the aliens police, a persorpautiere and expulsion as well as based on
the recommendations by the Human Rights AdvisorgrB@nd the European Committee for
the Prevention of Torture and Inhuman or Degradirgatment or Punishment (CPT), it is
necessary to improve the framework conditions atingty, primarily with a view to the
following issues:

» respect for the human dignity of the detained imllials, in particular in terms of
language and culture,

» treating detainees with reasonable care,

» granting them autonomy regarding their daily roesinadequate activities, as well
as

* an organisational and spatial separation from aidinattive (criminal) prisoners

The new centre for returning nationals of third mvies will accommodate up to 220 people
obliged to leave the country, whose asylum andi@ns police proceedings require a
measure depriving them from their liberty, and wdre, in principle, willing to leave the
country. The police custody process in Austriacisbé based on a multi-stage programme
where in principle the detainees pass through akgtages of detention. As a rule, they are
received at a closed admission department at andA& where they stay until it is
determined where the person is to be detained {®/gmeans of anamneses or social
prognosis, preparedness to return to home countrgfter several days and/or according to
objective criteria, it can be determined that thde&inees can be integrated in the normal
unit, provisions will be made for them to be trameéd to the new deportation centre. The
detention centre Vordernberg is intended to beopef station”.

In addition, the detainees’ willingness to leave tountry on a voluntary basis (in particular
under a programme of the European Return Fund)eikncouraged by providing them with
special care and extensive pre-return counselling.

Other characteristics of the new facility will inde special devices to determine the identity
of the detainees as well as accomplishing cooperdti order to obtain so-called return
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certificates (replacement travel documents). Spexdtantion will be paid in this respect to
persons requiring protection (unaccompanied minarg) families with children (age and
family-appropriate detention conditions), for whidktention pending deportation may only
be imposed “if absolutely necessary and for theteBbpossible duration”.

Detainees not willing to cooperate or detaineeswsi signs of psychological problems
(persons who are prone to conflicts or aggresgigesons who resisted arrest or circumvented
their deportation order, etc.) are to be contintecle detained at the existing police detention
centres.

All sovereign enforcement tasks as well as sovatgigegarding organisational matters
relating to the detention facility will remain ime hands of the state. In the light of the
complex tasks resulting from the enforcement otdiédn orders, comprehensive fields of
cooperation between the public sector and privajents are opened up (e.g. facility
management, basic health care services, psychalogid social consulting services etc.),
allowing for the interaction of public and privadguctures. Services are thus expected to be
performed efficiently and effectively while at teame time local jobs will be created.

A planning contract providing for the preparatidraa adequate rental offer has been entered
into with the Federal Real Estate Management Compamdesimmobiliengesellschaft.

The procedure for obtaining an adequate zoning Ipdenbeen initiated at the municipality of
Vordernberg as the building authority of first emste. The decision by the municipality of
Vordernberg entered into full legal force and efffes of 8 January 2010.

An EU-wide, open, single-stage invitation for tersléor architects and/or a competition for
the realisation of a preliminary design and a sgbsat negotiated procedure for the award of
general planning services pursuant to the Federat An Public Procurement
(Bundesvergabegeskiz in the planning stage. The constituting megbhthe jury has been
scheduled for 21 January 2010. The results arecéegh¢o be available by the end of April
2010.

From today’s point of view, the construction phasescheduled to take 18 months. The
preliminary design planning will be forwarded t@tBommittee as soon as it is available.

Conditions of detention

Re. paragraph 39:

The Austrian authorities are well aware of the essuelating to the “closed regime”.
Therefore, in consultation with the committees bé tHuman Rights Advisory Board,
specifications for a large “open station” (groutwbf at the PAZ in Vienna-Hernalser Gurtel)
were developed. This station will accommodate S@idees.

Due to delays in the delivery of furniture, the ojog was postponed. In the meantime, the
furniture has arrived and the open-regime statias epened on 18 January 2010.

Before a detainee becomes eligible for detentiotnénopen unit, he/she needs to be on trial
in the closed regime first. This time period, dgriwhich the detainee is to be constantly
available, should in particular be used for camgyout all interrogations, examinations, first
consultation talks, and also for acclimatisation.

Although increased access to television is beingsiciered, it has to be pointed out that at
present the TV sets used cannot be bought at th& BRA have to be brought in by the
detainees themselves or by their relatives.
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Re. paragraph 40:

The daily routine at the PAZ in Vienna-Hernalserri@liincludes two one-hour periods of
outdoor exercise per floor. This is necessary far fact that the prisoners have doctor’s
appointments, interrogations, escorted leave, daign meetings, etc. at different times and
it is therefore quite possible that they miss oihihe time slots for outdoor exercise.

It is to be pointed out that participation in outd@xercise is voluntary and that this offer is
used by the detainees from time to time only. THiears, in cooperation with the pre-return
preparation organisation, take efforts to raisedbminees’ awareness of the importance of
outdoor exercise so that this offer is being maskeaf increasingly.

Re. paragraph 41:

Much to our regret we have to state that the in&diom provided was obviously not precise

enough.

The statement that the prison maintenance chores peformed by administrative detainees
because “foreigners are not reliable enough” retewonly to a small group of around four

(administrative) detainees who are responsibléasks that also involve them “going out on

the streets” (example: putting the dustbins onstieet for the waste collectors, cleaning jobs
in the public rooms Rarteienraun), cleaning of doors and windows from the pavement)
Most of the handymen jobs (4 jobs per floor) ardgrened by detainees pending deportation,
as this provides several advantages for interacm@ daily basis with other detainees on
their floors (language skills, information).

However, the high fluctuation makes it difficult totegrate deportation detainees into an
employment relationship on a permanent basis. tticpgar tasks requiring a certain amount
of training are therefore available to them tonaitéd extent only.

Re. paragraph 42:

The Federal Police Directorate of Klagenfurt haseady provided several books and
magazines in order to meet the needs of the dewmina addition, the new pre-return
preparation organisation R({ckkehrvorbereitungsorganisation formerly
Schubhaftbetreuung counselling programme of detainees pending dafion) has started to
organise up-to-date reading material in foreigrgleages and offers it to the detainees. Apart
from reading material, games have been made alaikd well. Creative and handicraft
sessions are also offered by the pre-return prépar@am.

The Federal Ministry of the Interior and the sulated departments are aware of the fact
that unfortunately the conditions do not (yet) mdet best possible standards in terms of
available space and infrastructure. It is to benteal out that the Federal Ministry of the
Interior takes continuous efforts to equip and/ecanstruct the police detention centres
according to the standards of modern detentioritiasi so that they meet all human rights
criteria and enable humane police custody at a tpgtitative level.

Re. paragraph 43:

Renovation of the detention areas at the PAZ imNaeHernalser Giirtel in 2010 has been
planned and budgeted. In the course of these nesasadlditional jobs for detainees will be
created as well.

Regarding the recommendation to provide sufficagrdntities of personal hygiene products, it
can be reported that normal personal hygiene ptedinciuding ladies’ hygiene articles) are
either allocated to the individual detainees orilaiée in the detention room. In the past, soap
was frequently used to clog the toilets and todldleem so that in part liquid soap and soap
dispensers are now being used. In addition, evenydetainee receives a set of bed linen and in
some cases also plates and dishes. Diapers fagsbate available and are handed out when
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needed. Additional articles such as body lotiomute cream, after-shave etc. can be bought by
the detainees at the respective centres at thaireapense.

Re. paragraph 44:

Regarding the structural shortcomings mentionquhagraph 44, efforts will be made to take
the necessary measures to remedy these shortconmntiee course of the investment
programme 2010/2011.

Health care

General information on health care at Austrian detation centres:

Providing medical care to detainees is primarilg tiesponsibility of experienced public
health doctors. In the provinces, fee-based plesscisupport them in this task or are
responsible for it. The provision of health car@évsons in the custody of the security police,
which is a result of the relevant national and rmé¢ional provisions of conventions, laws,
regulations, and ordinances (e.g. RecommendatibtieecCPT, the Human Rights Advisory
Board, case law of the ECtHR, article 3 ECHR, Fadéct on the Medical Profession
(Arztegesedz and the like) is a major obligation of the FedéMinistry of the Interior.

In general, it has to be emphasised that the poovisf high-quality health care services is at
present already guaranteed during several hoursy ed@y and that a medical service
team/team of paramedics headed by a doctor is reseall times at the police detention
centres. The permanent presence of a person campget@rovide First Aid, preferably a
person with recognised training meeting the catenf the Medical Service Act
(Sanitatergesejz guarantees that primary medical care is providiésiially it does not take
long before the emergency physician arrives shouldediate medical care by a doctor be
required.

The paramedics and physicians involved pay attentm the intercultural and milieu-
therapeutic aspects as well as to the continuitpedical care. The existing bases for medical
care for detainees by the public health doctorewdscussed and evaluated several times in
the past few years on the occasion of consultationspecific issues and by working groups
involving the governmental and non-governmentahorgations affected.

On these occasions, the following issues wereedeand/or implemented:

» systematic examination of the detainees’ physitaé$s to remain in custody and/or
initial examination (comprehensive determination rmakdical history), including
improved documentation of the detainees’ stateeafth

* current curative treatment, treatment of acuteadiss (dressing of small injuries),
identification of mental impairment

* more complex, more frequent blood and urine testd performed at an earlier stage)
(lab test results)

* preventive measures, in particular in connectiaih wetainees on hunger strike and/or
refusing to take liquids;

 medical aspects prior to problematic deportations deportations by aircraft
(examination prior to deportation by aircraft)

» special treatment, in particular narcotics/drugssilition programmes led by medical
experts (e.g. association “DIALOG”)

» special monitoring of persons suspected of haviggsted narcotics/drugs (“body
packers”)

* preparation of expert opinions (e.g. documentatifosigns of injuries)

» trauma exploration
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* examinations regarding contagious diseases (TB@l séray examinations)
» comprehensive hygiene guidelines
» continuous educational and training session forica¢dtaff

All detainees are checked for fitness to remaioustody without undue delay, in any case,
however, within 24 hours from their apprehensianthe course of a preventive medical
check-up, using the medical history questionnasee (section 7 of the Regulations by the
Federal Minister of the Interior on the DetentidnRersons by the Security Authorities and
Public Security Officers,Anhalteordnung as amended by Federal Law Gazette 1l No.
439/2005). That means that fitness for detentioa ¢®nditio sine qua noffior retaining a
person in custody at a police detention centre.

Primary health care for detainees is structuredordilcy to the model of a general
practitioner’s practice and comprises primarily gilogl examinations as well as treatment of
simple ailments with medication. Mental and/or céempsomatic examinations are carried
out by consulted medical experts.

Persons suffering from drug abuse are examinedna With the Substitution Regulation
(Federal Ministry of Health) by external medicalpers with sufficient experience and
gualification. At the police detention centres imeNha this treatment is provided by the
association DIALOG, which is also regarded “bestctice” by human rights organisations
and the Human Rights Advisory Board.

Detailed anamnesis for suicide prevention purpisesbtained on the basis of the medical
history forms in the course of the examinationsrupdmission; these personality analyses
facilitate targeted treatment and care.

The tasks of the public health doctors at the padietention centres have been expressly laid
down in the Guidelines for Police DoctoRi¢htlinien fir den polizeiarztlichen Diepdcf.
items 1.10 and 1.11. of the ordinance no. BMI-OAXB8011-11/1/b/2006 of 20 February
2006). Police doctors are obliged, on the basth@f position, to perform the relevant tasks
within the areas of responsibility allocated tonthby the authority. As they have committed
to working for the security authorities, they haweexercise their jobs to the extent that they
are in a position to do so given their knowledggegtise, and experience.

The assessment of a deportation detainee’s fitoaggnain in custody is the responsibility of
the police doctors in their function as officialpexts and public health doctors of the police.
They are not covered by the provisions of the Atttlee Medical Profession of 1998 (cf.
section 41 paragraph 4 of the Act on the Medicafdasion) in the performance of this task.
Their particular role as public health doctors l& police detention centre guarantees that
these doctors are familiar with the conditions passibilities in the police detention centres.
The medical care to be provided and the measurée taken with regard to detainees on
hunger strike or refusing to take liquids are ratgd in detail in an ordinance (including the
determination of parameters in consultations with Human Rights Advisory Board). For
instance, as soon as a hunger strike is reportelihieal examination plus documentation of
all required parameters is required on a daily baBhese examinations are, of course, also
carried out on Saturdays, Sundays, and holidaysedéssary, lab tests (full blood count) are
ordered as well. In the case of signs of psycholdgiroblems (e.g. drug substitution therapy,
etc.) it is also possible to consult a psychiatxpert.

Regarding the criticism that detainees on hungétesare not sufficiently examined by the
public health doctors, it has to be stated thatpite of objective information as to the
importance of medical check-ups and the conseqsefme the person’s health, many
detainees refuse medical examinations (e.g. lats)tek has to be pointed out that the
examinations are carried out on a voluntary bagjkt(to bodily integrity).

The Federal Ministry of the Interior has provided thief medical officer’s establishments of
the Federal Police Directorates with comprehengsie& compendia and collections of
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ordinances for the medical service. The police aiscand fee-based doctors were asked to
take note of these instructions and confirm thay thave done so.

In addition, a reorganisation of the police medg®mlvice is being considered. It is planned to
implement a demand-oriented service system (eagdatd and/or flexible hours of service)
as well as incentive systems and expedient adjudgsmaf the remuneration scheme (base
remuneration and allowances) for police doctors.

The objective of this special regulation is, amantiger things, to make it easier to recruit
motivated physicians with expertise for the policedical service.

With effect as of 1 March 2009 the chief medicalvee of the Federal Ministry of the
Interior was supplemented by the position of dephief of medicine. This resulted in a
significant improvement of quality management amedhnical supervision. The deputy
medical chief has been taking random checks for ghgose of quality assurance, in
particular in the field of health care documentatimd the overall facilities.

Regarding documentation it is stated that the amiedlical service of the Federal Ministry of
the Interior has instructed the medical servicethefsubordinated establishments to ensure
uninterrupted and complete medical documentatitre. documentation has to be carried out
on the basis of the forms which have been revisad harmonised. Regarding the
implementation of the documentation, reference &lento the planned continuation of the
project “detention file — police administrationArihaltedatei-VollzugsverwaltupgAt the
moment, the preparatory works for adding a so-ddieedical tool” to the detention file are
underway. With this application, consistent andfamn documentation will be guaranteed.
Non-medical personnel will then no longer be eatitto access medical files.

For safety reasons, the occasional presence afepofficers in treatment rooms, which was
mentioned several times by the Committee, cannahbeged or limited. The safety aspect is
gaining importance as detainees increasingly shggvessive behaviour, in particular when
faced with unpopular information and measureshia tontext it has to be pointed out that
these are paramedics, who in their role as asggamsuant to section 54 of the Federal Act
on the Medical Profession are subject to doctoiepatonfidentiality. The main task of the
police offers in this context is to ensure the sthqwocess of medical examinations and to
provide subliminal medical assistance.

Regarding the recommendations and comments relatintp health care issues made by
the CPT:

Re. paragraph 45:

The recommendations of the Committee with regarsinfaroving health care and rendering
nursing services in a more professional manner heeen acted on. The nursing staff are
currently being evaluated by the Federal Ministhyhe Interior with a focus on the (expert)
staff needed to assist the doctors. In connectidim thve establishment of a 24-hour stand-by
medical service for larger police detention centredense inter-ministerial efforts are
currently being taken to achieve a permanent inicbdn of demand-oriented nursing
services provided by registered nursing staff. Adicg to the nursing concept that is being
prepared nursing staff will be present during tkanginations on the one hand and take care
of the detainees as qualified medical personsust tin the other.

In the future, the distribution of medicines, uris@mples, and lab tests will be carried out
exclusively by registered nursing staff (with a D&Miploma Diplomierte Gesundheits- und
Krankenschwestern/-pflegeupon the instruction of a doctor at the respectinits.

Qualified nursing staff will pay regular visits fmolice detention centres accommodating
fewer detainees.
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A comprehensive package of measures is being mepbiowever, it has to be pointed out
that the realisation of the recommendations patdp entails material restructuring of the
medical service.

Re. paragraph 48:

In case of communication problems, the public healbctors are assisted by suitable
interpreters, who are also subject to confideyialowever, it has to be assessed on a case-
by-case basis whether the consultation of a cedtifnterpreter is necessary or whether a
trusted person who speaks the respective language KNGO representative or fellow
detainee) and who is present during the medican@ation at the request of the detainee
may be asked to interpret and/or whether any ditien of communication (e.g. by using
another foreign language) is possible. In manysabe persons detained at police detention
centres are taken care of by the staff of the enern preparation office who have the same
mother tongue. As these staff members are congtanttontact with the detainees at the
police detention centre and are very experiencedeeling with them, they are frequently
used as interpreters. Any change in the behavidua detainee can be scrutinised and
reported to the treating doctor during the next icedcexamination. Section 7 paragraph 5a of
the Regulation by the Federal Minister of the lisieon the Detention of Persons by the
Security Authorities and Public Security Servicefi€rs (hereinafter — Detention Rules,
Federal Law Gazette 1l No. 128/1999, last amendeBduleral Law Gazette Il No. 439/2005)
clearly provides that, if necessary, suitable prteters are to assist the public health doctors
in assessing the detainees’ fitness to remainstody or regarding any other medical issues.
In the case of hunger strike or refusal to takeidlg, the doctor has to discuss the health
consequences with the detainee. If required, amgréter has to be consulted for this purpose
pursuant to section 10 paragraph 4 of the Detenlafes in order to guarantee that the
detainee is informed in the best possible manner.

Re. paragraph 50:

The shortcomings referred to in the report havenlsemedied in the meantime. In the course
of a review and on the occasion of the periodicaication and further training sessions, this
circumstance was pointed out in all clarity. Awaees of the medical staff has been raised.

Re. paragraph 51:

The dual role of police doctors has been revieveae sl times. Regarding the separation of
the activities performed as a doctor or those peréal as a medical assessor, it is to be
pointed out that the trust a detainee puts intooetad who meets him/her as a medical
assessor on one day and treats him/her as a @uddntor the next seems to be the same.
Experience has shown that detainees pending départ@ho were on hunger strike with the
aim of obtaining a release would not be dissuadeuh ftheir original goal when they were
treated by different doctor. Detainees do not badfidence in public health doctors who
were restricted to curative treatments as theyatainderstand that the doctor who comes to
the police detention centre is “not” part of thdig® organisation. The police doctor is not the
sole person responsible, even less so as medicihdis and expert opinions of other doctors
and, in particular, of the out-patient wards cotesibre an important factor as well.

It is noted that the medical documentation regaydietainees on hunger strike or refusing to
take liquids is reviewed by the doctors of the Cassion of the Human Rights Advisory
Board on a regular basis.

According to section 10 paragraph 5 of the DetenfRules the detainees are, in principle,
entitled to choose their doctor freely but in meestes this is frustrated by their lack of funds.
The determination of a person’s fitness to remaircustody is the responsibility of the
competent authority. The public health doctors oaty as official experts. Conflicts of
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interests can be excluded as police doctors aesngfficial experts on the one hand and as
medical experts treating their patients to the bésheir knowledge and belief on the other
are not faced with any advantages and/or disadgestalhis general situation results from
the doctor’s task of assessing the detainees’sfitfier detention which means that the doctor
makes a considerable contribution to keeping thaiee in custody.

Re. paragraph 52:

Before new detainees are admitted they are subjéata thorough clinical examination in the
course of the initial screening. On this occasibe, arrested person is also provided with a
standardised “medical history sheet”, which hasnbagreed upon with the Human Rights
Advisory Board. The detainees complete this sheainselves and then discuss it with the
doctor during the initial medical examination.

This first medical examination includes testing FlivV and/or hepatitis. Lab screenings or
blood tests are not a standard procedure but dexext when necessary.

At the moment the diagnosis is entered into thpeetsve medical files and in the detention
report Ill.

As a rule, diseases and injuries are considered wiview to the detainee’s fitness for
detention. If injuries are detected, an expert iopins prepared (in particular if it is likely that
or if the detainee states that the injury was a¢tdlil by another person). Reference is made to
the injury documentation sheet.

This circumstance is pointed out in the coursénefrandom quality checks and the periodical
discussion and training rounds regarding medica aaipolice detention centres. The medical
staff has been requested to take this circumstabtc@ccount.

Interpreters — see paragraph 48

The doctor-patient confidentiality is, in principlgoverned by section 54 of the Federal Act
on the Medical Profession under the heading of i#3ubf confidentiality, report, and
information“, which reads as follows: “The doctordahis/her assistants are obliged to treat
confidentially all secrets which are entrustedhtent or which they obtain knowledge of in
the performance of their profession”. That mearmd the doctor-patient confidentiality does
not only apply to medical data but to all circunmetes made accessible to a limited group of
people only and obtained in the course of the macif the medical profession.

As a rule, only paramedics are present during tedical examinations to assist the treating
doctor. If requested by the doctor, examinations raso take place without these civil
servants.

The lessons to be learned from the current systerwedl as the possibility of a regular
presence of doctors without any close connectiothéopolice are being examined in the
course of the implementation of the new centre detainees pending deportation in
Vordernberg.

Staff

Re. paragraph 53:
The further training of PAZ staff is based on thpdtars:
» specialist training at the police detention centveh practical counselling
« additional training — methodical and didactical i5ms at the Academy for Security
Forces Sicherheitsakadenjigin particular in the field of human rights
» regular internal and external training coursespacglist issues (conflict resolution,
etc.)
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The following courses will be offered in the courskthe extra-occupational training in
2009/2010:

Psychology, law, cultural affairs (how to treat pko of different cultures/religions,
understanding their behaviour and habits), firetgotion, police operations (protecting
yourself during interrogations and while taking amts, transferring detainees who do not
cooperate to a cell and/or segregating recalcitdatainees from multi-occupancy cells —
Federal operations traindBindeseinsatztraingand/or trainer used by him/her).
Interpersonal contacts will be treated in particidahe psychology module.

In the future, a separate officer of the Federalidiy of the Interior will be in charge of the
education and further training of the PAZ staff.

The suggestion that staff responsible for the alystof immigration detainees and
administrative detainees should be in a different separate service from law enforcement
officials cannot be supported.

According to article 78d of the Federal ConstitntioBundes-Verfassungsgegetz
constabularies are armed or uniformed or othenmdgarily patterned units invested with
tasks of a police character.

A merger with the prison staffstizwachekorpss not planned.

However, within the constabulary force organisaiamits and/or organisational sections for
the enforcement of detention pending deportaticth detention for administrative offences
have been set up which are subordinated to thectgp authorities.

Regarding the additional language training it istesd that in recent years the number of
courses offered by the Academy for Security For@esbeen increased and language courses
for police officers working in detention centressedeen supported considerably.

Re. paragraph 54:

There should not be any relationship of instructioany hierarchy among the inmates, and it is
the duty of the custodial staff to intervene shahlely get knowledge of such behaviour. The
staff will be instructed accordingly.

Contacts with the outside world

Re. paragraph 55:

The Committee’s recommendation to extend the cumatif visits for foreign detainees has
been acted on and will be considered in the coofrgeplanned amendment of the Detention
Regulations. Changes in the framework conditiomsdftainees pending deportation as well
as efficiency-increasing measures entail the cohgaaluation of the processes relating to
the act of expelling people from the country whe aot entitled to stay. The planned
establishment of a new detention centre for detsin@ending deportation in the south of
Austria is of special importance in this connectitssues like the expansion of outdoor
exercise entittements and visitor management ase aicluded in these comprehensive
considerations.

The review regarding the extension of visits, irtipalar taking into consideration the
consequences for the new detention centre, habasst completed yet. At the moment it is
still not possible to estimate any organisationaasures that may become necessary.
Nevertheless, irrespective of possible changegjusde measures will be taken.

See also paragraph 56
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Re. paragraph 56:

We take the view that good contacts with the oetsidrld are of considerable importance for
all people who are deprived of their liberty.

The practice of separating inmates from normakmisiby a glass pane in the visitor zones
has not been changed. The Federal Ministry ofritexibr, after having considered all aspects
of this practice, has found it to be admissible aadnot change it for security reasons: This
method is applied in Austria as it is necessargravent the unauthorised inward transfer of
objects that might jeopardise safety (e.g. devioegrison breaking, tablets, drugs). The risk
that objects from the outside are smuggled in duttire visits is very high.

Neither the Federal Ministry of the Interior noetindependent Administrative Senat&/Q
(decision by the UVS Carinthia of 17 April 2009,. Rettenbacher-Krenn) regard this as an
illegal handling of visiting rights as communicaithrough glass separation walls does not
result in any restrictions or impediments as yon baar and see sufficiently through these
glass partitions. In order to avoid cushioned atosisadequate technical devices have been
installed.

The suggested practice of a so-called table visitsdpervised meeting where prisoners and
visitors remain seated at a table — is availablgusiified cases and, in a client-oriented
manner, for visits by the pre-return preparationnselling officers. Within the meaning of
section 21 paragraph 3 of the Detention Rulessvisjt legal representatives, representatives
of Austrian authorities, diplomatic or consularnegentations of the country of origin, as well
as of bodies which have been set up in Austriahenltasis of human rights conventions
binding for Austria, or whose importance for thergmse of arranging important personal
matters is evidenced, are possible at any timkg@ktent necessary.

At the new detention centre in Vordernberg the ratasigns will allow for more table visits,

in particular from family members. The introductiofiless strict rules for inmates in open
station wings is also being considered.

Re. paragraph 57:

The Austrian authorities have acted on this recontdagon. The PAZ executives were
instructed to provide for an extension of the tinalewed for making phone calls in their
schedules.

Re. paragraph 58:
Since 2003 two card telephones per flbave been available at the PAZ in Vienna-Hernalser
Gurtel. There is another card phone at the solitanfinement wing.

Segregation cells

Re. paragraphs 59 - 61

Those responsible at the local police establishsnamre informed, in the course of staff
briefings, that detainees who are in solitary awerinent for reasons laid down in section 5
paragraph 1(1) of the Detention Rules are also @ogiven the opportunity to exercise
outdoors as a part of their daily routine, but ttiety have to be separated from the other
inmates.

Regarding the condition of the high-security ddtemt rooms, the Committee’s
recommendations were acted on and a new concepprgpared. The structural alterations
will be carried out in the course of the next irtwesnt programme 2010.

Plans to build a new high-security detention rodntha police detention centre in Wiener
Neustadt in 2010 have been made.
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New regulations on the documentation of detentiornigh-security cells were enacted by
means of ordinance BMI-OA1320/0032-11/1/b/2009 df Blarch 2009. The Committee’s
recommendations were considered and a list of thasores taken was made available. The
security measures taken will be saved in the aeaurnetwork system of the Federal
Ministry of the Interior.

Apart from documentation, major improvements of gpecial detention conditions were
implemented (e.g. regular consultations of doctagoerting chain to the prison authority and
security directorates, check of proportionality).

Information and assistance to foreign nationals

Re. paragraph 62:

In principle, every person taken into detention ¢igg deportation is provided with
comprehensive initial information about his/herhtgy and obligations (to this end, form
sheets in around 30 languages are available), wdigh includes the offer to contact staff
members of the pre-return preparation counsellenyise. This is to guarantee that every
detainee pending deportation who requests assestamctually provided with it. The tasks of
the officers include informing the detainees ablegal circumstances, in particular with a
view to the proceedings pending against them,ercthurse of the consultations.

In addition to being provided with written infornat, the detainees awaiting deportation, in
the presence of a qualified translator, also recendividual and personal explanations
regarding their situation in the course of an irtgation, which takes place within a few days
after the apprehension as a part of their asylusmsgadings or proceedings before the aliens
police. On this occasion, the detainees are alstouicted regarding the further proceedings
with a view to section 13a of the General Admimistte Procedures Cod@&VG). In this
context, it has to be pointed out that providing pleople concerned with as much information
about their situation as possible is also in therast of the authority as it helps to ensure an
unproblematic enforcement of the detention pendegprtation.

In spite of the fact that they are informed exteelyi, practice has shown that some detainees
do not accept or do not understand their situasiorithat they appear to be not sufficiently
informed. This is a phenomenon most likely to ocoar the occasion of visits by the
Commission or its delegation. Also in this contdkie competent authority and/or the pre-
return preparation counselling organisations tdiedrtbest efforts to inform the detainees
about all options available to them. Another meagarincrease the detainees’ understanding
of the legal background of the detention pendingod&tion is the translation of the awards
and instructions on the right to appeal contaimethe decisions, which in part has already
been done.

Information about the legal situation is successftile individual detainee knows why he/she
is being detained, which legal remedies he/she meagrt to, and what the purpose of
detention pending deportation is. This duty of inmation is laid down in article 4
paragraph 6 of the Federal Administrative Act om tArotection of Personal Freedom
(Bundesverfassungsgesetz Uber den Schutz der pehsinFreihei}.

Any alien requesting access to a lawyer is grasteth access. Detainees pending deportation
have the right to be represented by a lawyer, bay thave to bear the costs incurred
themselves. Detainees pending deportation who leomied for asylum in Austria are
provided with legal counselling and representatiaring their asylum proceedings.

According to the EU Return Directive, the obligatito systematically inform detainees
pending deportation about their rights and oblmaias well as about the prison rules is to
guarantee that as much legal information as passhbrovided. Upon application, nationals
of third countries are to be granted the requissgghl advice free of charge according to the
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legal provision of the individual country or theopisions on legal aid. The implementation of
the EU Return Directive will enhance the guarantgfelegal protection and facilitate access
to free legal representation.

The Federal Ministry of the Interior intends to usethe medium-term, audiovisual media
which can also be used for illiterate detaineess€hinfo PCs are designed to increase the
amount of information provided even further anaasint out the legal protection available.

Detention review procedure

Re. paragraphs 63 and 64:

In principle, the individual review of a remanddnstody is sufficiently provided for in the
Austrian legal system. This review is carried extofficioby the Independent Administrative
Senate for the first time after an uninterruptetédion of six months. In connection with the
obligatory review, reference is made to the Reinective, which provides for a review of a
remand in custody “at reasonable intervals”. Then@iitee’'s recommendations will be
included in the future considerations regardingitglementation of said Directive.

Prisons
Preliminary remarks

Re. paragraph 68:

In September 2007 the Federal Ministry of Justieteup a working group to develop a pilot
project called “Electronic surveillance — monitoredme confinement under section 126 of
the Execution of Sentences AcBt(afvollzugsgesetzThis working group was staffed with
representatives of all organisational units offleeeral Ministry of Justice that could possibly
be affected if this project were implemented asl vasl representatives of the probation
assistance associatiderein Neustart

The project was divided into a development phase arrial phase (real operation). The
development of the pilot project outline was congadieby December 2007. From 15 January
to 15 October 2008 and in an additional one-monxipiration period for prisoners
participating in the project, the pilot project wisted in practice at Vienna-Simmering and
Graz-Jakomini Prisons and evaluated by the Institigdr the Sociology of Law and
Criminology (IRKS) as the project progressed.

The pilot project of electronic surveillance andétectronically monitored home confinement
was designed as a form of executing a prison seatena part of a prison sentence and thus
as a correctional regime. The decision on whethsgrdenced prisoner was allowed to take
part in this pilot project was up to the respeciiwison management, and even though they
lived at home, participants in the programme (fdlyp@aemained prisoners. The target groups
were offenders serving short sentences whose sentgas to be enforced in a monitored
home confinement programme (front-door model),l@ndne hand, and prisoners serving the
last part of their sentence in monitored home camfient (back-door model), on the other.
Apart from an offender’s basic suitability thatvisrified by a list of criteria, the risk of abuse
and/or the problems to be anticipated, the offewdetd only participate in this pilot project
provided that he/she has an adequate home andwojdding at least 30 hours a week. For
the duration of the programme a strict alcohol dngy ban was imposed, the observance of
which was tested by random checks carried out byectional officers. Another requirement
for participating in the programme was that theenffers as well as all adults living in the
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same household gave their consent. Electronic mamg used land-line telephone
technology and was limited to observing the hom#inement times.

As participants were prisoners during the duratbmome detention, they continued to be
under the responsibility and supervision of thepeesive correctional facility. These facilities
had to present a short-list of potential candidasesect participants, install the equipment,
approve weekly schedules, use the monitoring systentheck observance of home
confinement times, and conduct adequate checksalSwarkers of the/erein Neustartvere

in charge of checking the qualifications for pap#tion, providing social work services, and
planning the house arrest times on a weekly bakis.company G4S Security Systems was
responsible for the technology used. A total ofni@nitoring devices were available to both
prisons participating in the project.

Due to the time limit of the pilot project and ameeage duration of home confinement of
three to four months, the total of people partitiga in the project was 36. Of those 36
participants there were only three offenders wholaved regulations and thus failed to
complete the programme; there were not any notéwyaqrtoblems or other conflicts either.
Even the drop-out cases were described as beinghiematic as they were not related to
any incidents relevant under criminal law or anyp&mnment to the safety of the participants
or other persons. The rate of acceptance of theehtedted was very high among all the
participants. What proved to be extremely positiaes the cooperation between the prisons
and theVerein Neustartassociation, whereas technology turned out tohlkeeweak spot.
However, the problems arising were more or lessiieited towards the end of the pilot
project.

The concept which was designed as a programmevingoklectronically monitored home
confinement, work, a structured daily routine, Ueés time, regular meetings with social
workers, support provided by social workers, aritirecessary or agreed — also therapy has
basically proved to be positive. The gradual (smpog-integration of back-door clients via
day release and subsequent house arrest togethertivei support from social workers
accompanying them on their way to liberty qualifees a promising concept for the future.
Similarly, the front-door model has proved to béahle for regular practice. In summing up
it can be said that electronically monitored honm@nfimement can be regarded as a
correctional regime that maintains an offenderisgie and professional integration to a high
degree and contributes to stabilising his/her $@eid economic circumstances.

Apart from subject-matter criteria, the relevanganmisational, administrative, legal, and
financial framework conditions still have to be rdi@d prior to introducing electronic
monitoring as a correctional regime in all of Austin this regard, the correlation with other
correctional developments, among other things, hélle to be investigated, such as, for
instance, the question of whether the implementatiothe model all over Austria will result
in changes in planning for the use of existing,/anthe creation of new, day release places.
Depending on the specific design of the model, stagal changes will also have to be made
(adapting section 126 of the Execution of Senterfsets rules on employment contracts,
social security and unemployment insurance and ghimib as well as more detailed
implementing regulations regarding electronicallpmtored home confinement under an
ordinance issued by the Federal Minster of Justice)

Moreover, it has to be taken into account that umide tightly knit outline conditions of the
pilot project it is only possible to make a rougidapproximate estimate of the number of
offenders qualifying for release from custody. Owligen the potential number of candidates
and the average duration of participation can leelipted more precisely, will it be possible
to make more reliable statements as to the cosimately associated with the general
introduction of electronic surveillance. Still whemaking any exact assessment it is hard to
attribute an exact (monetary) value to the useferhents arising from the new penitentiary
regime, such as offenders being able to keep fhbs and their relations to their social
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environment, especially because such economic i&rst not taken into account in cost
calculations.

Founded on the experience made with this pilotgmtpjit is now planned to draw up a white
paper for making the electronic home confinemennitooing model under section 126
paragraph 5 of the Execution of Sentences Actgfaiegular practice by spring01Q Based
on the general suitability of the subject-mattertlod plan, this paper is to lay down the
necessary framework for an Austria-wide introduttiof electronic monitoring as a
correctional regime.

Staff-related issues

Re. paragraphs 71 to 74:

The Federal Ministry of Justice is attempting tseahe prison staffing levels, but budgetary
targets make an increase in permanent positions sedikely. The Ministry of Justice’s
efforts to prevent a staff shortage are nevertsedetdenced by the fact that approximately
100 prison officers are in training at all timeslghat the so-calledustizbetreuungsagentur
a correctional support institution, which has beehup in the meantime, forms a staff pool
ensuring that any vacant permanent position cdillé@ immediately.

Vienna-JosefstadtPrison has been assigned 25 prison officers niame in 2008 who are to
work in particular with juveniles. When recruititigese new officers, as well as when hiring
new prison staff, particular attention is paidacsing the share of women.

An internal working group, which was set up in 2008s been dealing with the issue of
changes in the shift system as currently appliegrisons and has now come up with two
possible options for changing work schedules. Aguested in the CPT's report, the
implementation of the findings of this working gmwould result in shorter lock-up times of
inmates.

The first model calls for a treatment-based regivita a 40-hour work week of inmates, thus
attuning them to the free market economy, relagiwtlort lock-up times, a good selection of
activities, and visitation times at the weekend.isTmodel defines a more elevated
correctional standard with higher staffing levels.

The second model provides for a standard of 30 lydeburs of work to be performed by
inmates and shorter times of open cell doors anites. This model defines a suitable
minimum correctional standard that must definitedymet.

In principle, both models constitute reference n®dbat may be further expanded with
higher prison staffing levels. The objective pusby both models is creating a core working
time for inmates that may not be reduced. Thus-lgzkimes will be lowered, while at the
same time recreational activities will be increasBdth work schedule models define a
transparent and understandable framework. They wespared within the scope of the
present organisational structure and could be imefged with staff levels as currently
available. Implementing these work schedule modeélsonly be possible subject to the
consent of the competent union. Respective negmigtvill be taken up in the near future.
The requested special training for newly recruitesstodial staff assigned to work with
juvenile prisoners is the responsibility of the pestive Prison Staff Academy. Training
programmes will be modified soon with a separateioon “dealing with juvenile inmates”.



24

With regard to the appeal made in paragraph 11lfttoduce more language courses for staff
members, it can be reported that a larger numbdamjuage programmes will also be
provided for. This will lead to a further reductiohlanguage barriers in dealing with inmates.

Conditions of detention of adult prisoners at Innslbuck Prison

Range of activities

Re. paragraph 78:

The situation of remand prisoners is fundamentallfferent from that of prisoners
undergoing a sentence, which is why a comparisamig permissible to a limited degree.
Sentenced prisoners are basically obliged to wsekt{on 44 of the Execution of Sentences
Act), whereas remand prisoners have to give tlensent to being employed in work, on the
one hand, and such work is also subject to thecappof the competent public prosecutor’'s
office (provided that no disadvantages are to beeeted for the legal proceedings — cf.
section 187 paragraph 1 of the Code of Criminat&dare), on the other.

Concretely, a gym — open to inmates several timegeaek — was set up at the remand
prisoners’ ward atnnsbruck Prison. In addition to physical exercise, prisoners ak,
course, given the opportunity to engage in outdp@rcise (going for a walk) at least for an
hour a day as specified in section 43 of the offtkecution of Sentences Act. Other activities
available to remand prisoners at Innsbruck Prigenparticipation in religious programmes
(faith-based groupsas well as group counselling. Moreover, an avemig20 percent of
remand prisoners at Innsbruck Prison are emplayegbrk.

As concerns the activities offered to sentencedopers, staff are trying to offer a

multifaceted programme to inmates. Recreationalities include sports, cooking, playing

music, and engaging in handicraft. After finishwgrk, inmates are allowed to spend one
hour outdoors. Numerous sentenced prisoners acegl@ the semi-open regime and may
therefore leave the prison for education and furttening purposes. Also they are given the
opportunity to make outings so that the time thesain locked up in their cells can be
reduced to a necessary minimum.

Re. paragraph 79:

Equipping outdoor exercise areas at Innsbruck Rrisih benches and seats is currently
being investigated. The creation of shelters agamdement weather has so far not been
possible for budgetary reasons, which is why raieamw (protective clothing) is being
provided.

Conditions of detention of juveniles in the prisonwisited

Material conditions

Re. paragraph 80:

With regard to the cells used by juveniled.miz Prison it should be noted that there are four
cells measuring 7.6m2 each, with two of them bedgipped with bunk beds which are,
however, only used for double occupancy in excepliocases. Such a cell only
accommodates a second inmate if according to tileatlecation programme juvenile
prisoners may not be accommodated in a cell altoreekample because they are at risk of
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committing suicide). Apart from this exceptionaseamentioned above, cells of that size are
used for single occupancy only, as noted duringrisie

Re. paragraph 81:

The General Prison Rules specify that (for securigsons) television sets may only be
purchased through the prison administration aettgense of inmates. Accordingly, juvenile

prisoners at Linz Prison are given the opportueitiier to purchase a television set through
the prison administration at a price of currenth HE286 or to rent a television set at a
monthly fee of EUR 7. At present 86 television s&ts available for rent, some of which are
always available.

It is not correct that permission to rent a telewisset is hardly ever given. Numerous in-cell
television sets are available for rental, which gireen out to prisoners upon request.
However, it cannot be ruled out that those inma@splaining to the CPT have actually

committed an administrative offence, which is whgit right to watch television may have

been (preliminarily) removed or curtailed pursuémtsection 109 sub-paragraph 3 second
case of the Execution of Sentences Act.

Re. paragraph 82:

As regards the access to showers the currentisituatthe individual prisons is as follows:

At Innsbruck Prison female juveniles can take as many showers aswhay, in other words
they have unrestricted access to showers. Malenji@gewho do not work may shower three
times a week, those working every day.

Inmates atGerasdorf Prison are allowed to shower every day.

The same goes for all juvenile prisoner&genfurt and Linz Prisons.

At Vienna-JosefstadtPrison juveniles are given the opportunity to wash upmshower
more frequently than the minimum times provided lbgrlaw, for instance after work and
hard physical exercise, such as after engagingons In summertime juveniles may in any
case take showers on a daily basis.

All in all juvenile inmates are given sufficient martunity to maintain their personal hygiene.

Re. paragraph 83:

At Gerasdorf Prison the food is tasted every day by the inspectionviser
(Inspektionsdienytor the prison doctor. Inmates may also help tledwes to fruit and
vegetables. Any requests or suggestions made bgt@swill be taken into consideration to
the extent practicable.

The food provided aVienna-JosefstadtPrison meets the relevant nutritional standards as
regards its quality, preparation, and quantityadidition, juveniles have been served an extra
dish (such as cakes and pastries) since Septerbér Zherefore the food provided is both
sufficient and adequate in quality and quantity emiihe with the particular needs of juvenile
inmates.

Activities

Re. paragraph 89:

Improving the situation of juvenile inmates als@iparticular concern to Austrian authorities.
The present situation presents the following petur

At Innsbruck Prison juvenile prisoners can engage in numerous ouebfactivities, indoor
sports in the respective ward and/or indoor so¢twen hours a week each), cooking (four
hours a month) and a computer course (twice a moltbaring normal operating hours
prisoners may also go to the recreation room, wtierg can talk to each other or play board
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games. Every Tuesday classes on a compulsory-eoluciavel are offered to German-
speaking juveniles and German language classesréigh nationals. At weekends from
7 a.m. to 11 a.m. juveniles are given the oppotyutd use the outdoor exercise yard, the
gym, or the table-tennis room.

Also at Vienna-JosefstadtPrison the situation has further improved. Juvenile iresaare
offered scheduled out-of-cell activities also atekends; there are only staff-related
restrictions on Sundays and holidays. The juvemrsiggme at Vienna-Josefstadt Prison offers
two hours a week each of soccer and table tenmistipe, guitar lessons, and (for female
juveniles) creative classes. In addition, everyriight a painting class as well as (for female
juveniles) twice a month a cooking and needlewdak<is offered. This range of activities is
completed by team sports played several times & aee — if a sufficient number of staff are
present — by table football (foosball), darts, @ight lifting.

At Linz Prison juvenile inmates work in the prison’s own work tgnin the morning where
they are given the opportunity to get to know vasigobs by way of a job rotation. Twice a
week further training seminars are held in the pileeward. In the afternoon and early
evening juveniles stay in their ward with cell dedeing open. Cell doors remain open from
7 a.m. to 7 p.m., and also at weekends juvenilgopars may engage in several recreational
and exercise options in the ward.

At Klagenfurt Prison all juveniles are currently employed in businessesundergo an
education. Sports and recreational programmes (@sicteative or cooking classes) are also
offered outside day-shift times. In addition, fthimprovements through changes in the
design of duty rosters and/or working schedulepkaened.

Re. paragraph 91:

To date (January 2010) two possible options hawn h@esented for constructing a new
institution for juvenile delinquents and women irelnha. In accordance with a decision taken
by the Federal Minister of Justice, the budgetrithgtion for this project still needs to be
accorded with the Federal Ministry of Finance. 8pthis has not happened, which is why
more specific details as to the time schedule efrdalisation of this prison cannot be given
(as of now).

Basically this new institution is designed for thgsiveniles and young adults as well as
women now accommodated at Vienna-Josefstadt PriBois. is to take away some of the
occupancy pressure now felt at Vienna-Josefstadbi®r The juveniles, young adults, and
women are to be placed in an institution that méwetsparticular requirements of this target
group.

Should this construction project be realised, te@ached unit of Vienna-Josefstadt Prison at
Vienna-Simmering Prison, where primarily remands@niers are accommodated, could be
closed down.

Health care

Re. paragraph 92:

A part-time specialist in child/adolescent psyadlyias responsible for the care and treatment
of juvenile inmates aVienna-Josefstadt Prison The Austrian authorities are well aware of
how important the proper care of juveniles suffgritiom psychological or psychiatric
problems is.

Re. paragraph 94:
The health-care staff at prisons are being evalubiethe Federal Ministry of Justice. In a
first step permanent posts have been re-shuffleloamew staff contracted. The results
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concerning Gerasdorf and Innsbruck Prisons fornigs are not yet available. Should further
understaffing become evident, new staff will betcacted without delay.

Since 1 November 2009 an adolescent psychiatrisbean working aGerasdorf Prison. A
full-time general practitioner has been availallénasbruck Prison since 6 August 2009;
the continuity of psychiatric care to prisoners@v ensured as a group practice consisting of
three psychiatrists has been set up.

Re. paragraph 95:

Due to present occupancy levels and staff shortdbgedact that health-care staff (registered
nurses) are assisted by prison officers cannotha@ged. In this field, prison wardens are
primarily responsible for the trouble-free handlwfgescorting inmates and providing medical
auxiliary services, such as distributing mediciresnly after being prescribed by a doctor,
which practice is strictly adhered to. In order @nsure a truly independent health-care
service, attempts will be made to reduce healtke-daties of prison officers to the necessary
minimum. In any case prison wardens without anytheaare training are not engaged in any
duties under the Healthcare and Nursing Asegundheits- und Krankenpflegegeseiz of
now.

As mentioned in the report, the occasional presesfcg@rison officers during medical
consultations cannot be changed and/or limitedsiwurity reasons. In this connection it
should be explicitly pointed out once more that treatment rooms are not civil hospital
wards and that the patients have been sentencedeoremand prisoners, which is why
security concerns always are of utmost priority.cAacerns access to medical files, it should
be noted that, in their capacity as assistantsoprpfficers are bound by (doctor-patient)
confidentiality pursuant to section 54 of the Fadléct on the Medical Profession.

Re. paragraph 96:

The concerns relating to the organisation of heedite services derasdorf Prisonwill be
implemented in accordance with budgetary and sesfburces so as to be able to employ a
general practitioner on a half-time basis. At pnésithe health-care services at Gerasdorf
Prison are provided by a physician who works atpifigon for eight hours a week.

Re. paragraph 97:

The poor level of hygiene addressed in the repast teen remedied in the meantime, and
Vienna-JosefstadtPrison immediately hired a pest control company to dethfthe health-
care facilities.

Re. paragraphs 98 and 99:

At Innsbruck Prison a new physician who is also in charge of initishminations has been
employed for 15 hours a week, for the time beimgrdasing her engagement to a working
time of 20 hours per week is being reviewed right/rso as to enable her also to spend more
time on medical file work.

Inmates atGerasdorf Prison do not commence their sentence in that institubon are
always transferred from other correctional fa@&hti where they have already undergone a
previous initial examination. The nurse at Gerakdison is handed over the respective
medical files and takes appropriate action. In talli a first psychiatric/psychological
consultation is made on the day the inmate is ddchito Gerasdorf Prison. The physician
responsible for the prison is on stand-by duty tbtime clock, and in cases of emergency
inmates are examined in out-patient wards or tceste public hospital. Every step taken by
a medical doctor is documented, and also the rgistiaff enter information in the medical
records of inmates.
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Re. paragraph 100:

Please refer to the opinion delivered by the Fdd&mistry of Justice regarding
paragraph 100 of the CPT's report as regards tlgehpric care provided adnnsbruck
Prison.

Re. paragraph 101:

At Innsbruck Prison the psychological service was reinforced by half a parent post
effective of 15 September 2009, improving the mpsienal psychological care of both
juveniles and adult inmates. Additionally, sevegabup activities (fithess group, theatre
group, autogenic training) had already been organisefore by the prison’s psychological
service.

Other issues
Discipline

Re. paragraph 102:

As concerns solitary confinement in an ordinary disciplinary cell Hausarresy for
juveniles, its maximum duration as well as the gramnof human contact for the term of
solitary confinement are being examined in lightadfuture amendment of the Execution of
Sentences Act. With regard to solitary confinemehta punishment for adults, reference is
made to section 116 paragraph 6 of the ExecutioBewmitences Act, which specifies that an
additional term of solitary confinement may only ingposed if at least the period of time
equalling the duration of such solitary confinemdras elapsed prior to the solitary
confinement to follow. Existing Austrian law is @ompliance with the request that a period
of solitary confinement should not be prolongede(da additional disciplinary sanctions)
without a break in solitary confinement.

Re. paragraph 103:

As the law stands, section 112 paragraph 1 of ttexiion of Sentences Act specifies that
the disciplinary sanction of prohibiting visits magly be imposed if the prisoner has abused
his/her visiting right; the entitlement to visitpgisoner may not be restricted for any other
reasons whatsoever. Providing for family contactrduthe solitary confinement of juveniles
is an option that is currently being reviewed. Heare when this sanction is imposed in its
more lenient forn{einfacher Hausarrest)ndividual rights or privileges, in other words@
the right to receive visits may continue to be ggdnOther forms of suitable human contact,
for instance with expert service providers in pmso(social workers, psychologists,
physicians, priests/pastors, etc.) are also availdlring the term of solitary confinement.

Re. paragraph 105:

The disciplinary sanction of restricting or withdiag privileges (section 109(2) and
section 111 of the Execution of Sentences Act)dstricting or withdrawing, for a certain
time, the use of a television set provided to ireagpursuant to section 24 paragraph 3(3) of
the Execution of Sentences Act) is imposed verglyaat Vienna-Josefstadt Prison In the
(few) cases where such a sanction was indicatest only imposed on (adult) inmates in
single-occupancy cells, exactly so as to avoidectiVe punishment. However, it should be
noted that the privilege of using a television iseto be restricted or withdrawn (section 24
paragraph 4 of the Execution of Sentences Actafgrisoner abuses such privilege or if the
preconditions on which the privilege was grantedamyer exist.
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These measures (restriction/withdrawal of priviegare taken without a formal procedure
and very often on short notice and affect all othesoners sharing the same cell who are
involved in an obvious disciplinary offence. Suctti@n is occasionally also taken if all
inmates of a cell persistently commit disciplinarffences, the gravity of which does not
justify their segregation (section 116 paragraptf 2he Execution of Sentences Act). This
will, for example, happen if the peace at nighdisturbed through noise nuisance during the
night shift and consequently fellow prisoners frewgjily complain. In any case this sanction is
only imposed if all inmates sharing the same callédm been engaged in the disciplinary
offence and if several warnings (section 108 paalyrl of the Execution of Sentences Act)
as well as appeals invoking a conduct in observafidbe rules by the supervising officers
have remained without effect.

Re. paragraph 106:

According to the provision of section 116 paragr8pbf the Execution of Sentences Act,
amended by Federal Law Gazette | No. 142/2009 dfettwe as of 1 January 2010,

sentenced prisoners facing disciplinary chargediatlp have the right to submit evidence

(calling of witnesses). This provision reads a%ofes: “If a sentenced prisoner is accused of
a punishable disciplinary offence, he/she shalhbard on such charges. He/she shall also
have the right to demand further investigations.tHé matter does not appear to be
sufficiently settled thereafter, additional investiions shall be made. If such investigations
find that a disciplinary punishment is to be impsthe prisoner shall be heard once more”.

In this respect the recommendations of the Commitiave been met. Questioning the
prisoner and thus granting him/her the right tohleard are obligatory if the prisoner faces
punishable disciplinary charges; he/she must bedheace more if the investigations made
find that a punishment is to be imposed.

Re. paragraph 107:

The role of prison doctors and/or the health caoeiged to prisoners in solitary confinement
is being reviewed. Daily visits paid by a medicahgiitioner are already provided for,
however, only if solitary confinement is imposedagsarticular safeguard.

Contact with the outside world

Re. paragraph 109:

At Innsbruck Prison remand prisoners are allowed to receive visitatdeast half an hour
three times a week. Upon request and subject tagpeoval of the public prosecutor’s office,
in individual cases also table visits are granfatth meetings take place every Monday and,
as a rule, last one hour.

At Vienna-JosefstadtPrison the fact that remand prisoners are usually onlgwadd to
receive visits under closed conditions is the testilnumerous attempts at smuggling (in
particular drugs). In order to cope with the langenber of visitors, three meeting rooms have
been set up where up to eleven visits may takeegathe same time. Under open conditions
visitors cannot be supervised thoroughly for thgppee of preventing smuggling attempts as
this is neither practicable nor is there sufficietdff available. Even in the visiting area for
juveniles a 40-cm high transparent plastic partitiad to be put up at the tables because of
numerous attempts at smuggling. This is why, famuséy reasons, the present arrangement
will not be modified.
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The situation of foreign prisoners

Re. paragraph 110:
The suggestion to find ways of overcoming frequanguage barriers existing between staff
and the prison population will be followed up byesing more foreign language training.

Re. paragraph 111:

Basically it should be stated that the Austriarsqmi population is made up to a (very) high
degree of foreign nationals who speak a great nurobelifferent languages. Both for
economic and factual reasons, prison staff canmatithout interpreting services provided by
other inmates in matters of daily life. Consultiegternal interpreters would bring regular
prison operations to a standstill. On demand arichportant cases, professional interpreters
are definitely consulted.

Security issues

Re. paragraph 112:

In response to the CPT'’s report, the staffreisbruck Prison was instructed to properly
complete the special forms provided in connectiath ihe placement of a prisoner in a
segregation cell. The time when segregation comaseaad ends is indicated on the form
and, in addition, an internal note is made on lite Prisoners placed in a segregation cell are
also offered outdoor exercise on a daily basis.

Re. paragraph 113:

Prisoners who are considered to be at risk areeglac a cell monitored by cameras and
presented to the treatment staff (Fachdienst) artf psychiatrist as quickly as possible.
They are visited by the ward officer, unit commandend health-care staff on a daily basis
and cared for by the prison doctor and psychiathising office hours. Human contact is at
any rate ensured by this intensive care being geali

Preliminary remarks on paragraphs 114 to 117:

By way of introduction to all the paragraphs reigtto the carrying of service weapons by
officers (114 to 117) it should be noted that Alastrbserves its obligation — resulting from
court decisions passed by the European Court ofdduRights — which is to ensure, prior to
any given case, that always the lightest weapoosed. Bearing that in mind, Austrian
authorities are trying to equip officers with arragr of weapons corresponding to the
particular needs of various risk situations in ortiebe able to use, in any given case, the
most moderate weapon that just meets its objeciueh weapons will only be admitted if an
analysis of previous incidents finds that thera isctical necessity and (especially medical)
opinions adequately delineate the risk involvedeséhintensive efforts to modernise the
means used in connection with providing substamighnisational and training measures
have resulted in the fact that for more than a decew there have been no complaints about
any assault on the part of prison officers. Theflhwand proportionate use of weapons has
clearly led to a de-escalation of conflicts in pris. The fact that some weapons are also
carried openly, linked with the certainty that theag used by professionally trained officers
and applied in a lawful and proportionate mannegates more security through the
preventive effect alone than carrying concealedpons, which in fact signals uncertainty as
concerns one’s own duty and position.
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Re. paragraph 114:

In this connection Austrian prison authorities seaeason to change the time-tested practice
regarding the carrying of handguimg prison officers on night duty and would likereder to
the response to the previous CPT’s report. In supeht thereto it should be noted that the
carrying of handguns by staff on night duty wheremipg the cell doors especially of multi-
occupancy cells always constitutes a security asll thus an emergency due to the low
number of prison officers on night duty. The coti@tal officer carrying the firearm is not in
direct contact with inmates but only covers theapscroute and holds the keys to the
detention area. Moreover, he/she positions hinfeeelf at a safe distance (if possible
behind the bars closing off the detention area eniadoor next to an alarm button) so as to
be able to call for help in an emergency.

This practice has always been followed in Ausffiaere has never been a high-risk situation
so that the view expressed by the CPT cannot b@ostgl on the basis of previous
experience made in Austria. It should rather beirassl that the prisoners’ awareness of the
existence of an officer carrying a handgun haseagqntive effect, thus keeping inmates from
attempting to break from prison or revolting durimight duty.

Re. paragraph 115:

The truncheons, calleRettungsmehrzwecksto¢RMS, “multi-purpose rescue baton”), are
carried visibly by the members of custodial intemen units (Einsatzgruppen) These
truncheons cannot be hidden from view because aif tesign (side-handled batons, the
handle is fixed at a right angle in the upper pdrthe baton). The RMS batons can be used
for self-defence in case of an attack, to rescyead persons (transport aid) and in case of
fire (breaking glass panes and similar materiatg) are classified as a “low-risk service
weapon” as defined in section 104 of the ExecutibrSentences Act. When used as a
weapon, they are aimed at the large muscle grofifieecextremities, but the batons are not
intended exclusively for use as a weapon.

No negative developments have been observed wipecot to the relationship between
members of the custodial intervention teams andatemfollowing the introduction of the
RMS batons in 1996. This is mainly due to the thett the intervention team members are
integrated in all routine activities of the institn (e.g. workshops and ward duty) and are not
assigned security tasks only.

To be entitled to carry an RMS baton, the membdrdhe intervention team have to
participate in a two-week training course which dades with a final test. Moreover, all
intervention team members are familiarised with pnciples of affect control training
(ACT) as part of their general training curriculuin. the ACT module, officers learn to
reflect on their own attitude and the view theyetai their job, as well as the role conflicts
this creates. The aim is to build skills in dealinigh difficult-to-control affective impulses,
contradictory emotional forces and conflicts andetach officers how to prevent and control
destructive processes.

Re. paragraph 116:

Pepper sprayis part of the standard equipment of Austriangarisfficers. It is particularly
suitable for use in confined spaces. Pepper sgrafféctive at a distance and can prevent
physical conflicts which carry a high risk of imubboth for officers and for inmates.

Pepper spray comes in the form of canisters whichtain the active agentleoresin
capsicum(OC) in suspension and a propellant. The actiwntmeoresin capsicurs a pure
organic substance (chilli) and is released asayspr
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Prior to its approval, several expert reports —tipalarly by medical experts — were
commissioned, and none of the reports voiced asgrvations concerning the use of pepper
spray in confined spaces.

There is a clear and detailed ordinance on howdoged before and after the use of pepper
spray. Among other provisions, it mandates thataite® who have been affected by pepper
spray must be given First Aid and presented topttigon ward physician or brought to a
hospital.

After a therapist was killed by an inmate in a @nisn the mid-1990s, pepper spray has also
been offered as a self-defence weapon to othesrpemployees besides the custodial staff.
There is currently no reason why pepper spray shiool be part of the standard equipment.

Re. paragraph 117:

The stun device Taser X268vas re-approved for a final trial period in Auatsi prisons as of
June 2009. Prior to this trial period, a detailgdleation was carried out by external experts
(doctors and weapons experts) to analyse all pueviocidents in which the stun gun was
used in Austrian prisons (the Taser stun devicewsasl in a total of 12 cases between 2005
and 2008). In their final reports, the experts doed that no evidence of wrongful use of the
stun device had been found — on the contrary, xiperés expressly commended the prison
staff for their professionalism and high level i@ining.

The measures requested by the CPT have been impietndy the Austrian prisons
administration: The electric stun device Taser XR@&ll be used subject to the principle of
proportionality and is intended for use only iruaiions which would also justify the use of
lethal weapons under Austrian law. Use of the slignice is restricted to those prison officers
who have been trained in the handling of this weapaspecial training courses. The level of
training of each officer is tested once every yaan obligatory test.

In addition, every officer who is trained in hamgjithe stun device Taser X26 has to receive
an additional 8-hour course in First Aid. This miag course is specifically designed to enable
officers to cope with First Aid situations which ynarise from the use of the stun device in
prison. Moreover, all participants in this trainingurse are also trained in defibrillation. A
defibrillator has to be on site wherever the stewick Taser X26 is used. The First Aid
training course has to be repeated after five years

The ordinance now in force has been drafted in eadon with the expert service providers
in Austria’s prisons (physicians, psychologistscisbworkers, and healthcare experts) and
with external experts from the fields of medicinedaveapons technology. Eleven events
were organised to present the content of the ondmao staff in supervisory functions and
discuss it with them. The responsible represergatiof the Austrian penal system are
convinced that the stun device Taser X26 is a mwgeapon which, if adequately used, can
help prevent grievous bodily harm, both among prigersonnel and among inmates.
Notably, the strong deterrent effect of the stuviakeshould be underlined.

Representatives of Amnesty International in Austeieeived a copy of the ordinance issued
at the start of the final trial operation periodsttmmer 2009. Amnesty International Austria
acknowledged the ordinance positively and saw #raexample of good regulatory practice.
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Psychiatric and social welfare establishments

Living conditions

Re. paragraph 123:

Criticism with respect to the material condition pétients’ rooms have been taken into
account at th&Sigmund FreudPsychiatric HospitaLandesnervenklinikum Sigmund Freud,

LSF), Graz, in planning for improvements over thst few years. The step-by-step efforts to
provide aesthetically pleasing and personalisethsoto patients will continue in the years to
come. Solving this problem is one of the focus su@ahe “LSF 2020 project.

It was already some time ago that the Chief Phgsioff the hospital issued instructions to all
employees of the hospital not to keep beds in veséthey are not currently needed.

Re. paragraph 124:

At the Johannes von Gott Nursing Centri€ainbach, completion of the 3rd construction
phase (northern building with three units) is sehed for March 2010. After completion of
the works, the number of residents per unit wilkéauced.

Current planning for future improvements and extars of the existing infrastructure has
been concluded with the support of a constructianagement consultancy company (Delta).

The result of this planning exercise is a mastandor the next five years which was
presented to the regional heads of the Brotherpikddiers of St. John of God in September
20009.

The objectives of the infrastructure improvemenamsges are:

« reduction of the number of residents per unit

* increasing the homogeneity of the groups

« approximation, in all living units, activity angdorking areas, to the standards concerning
performance of services and remuneration annexedthto Disabled Persons Act
(Behindertengese)zof the province of Styria

» comprehensive and individualised care for alidests

Re. paragraph 126:

Actions which were discussed in the May 2009 statgnsubmitted by th@&ohannes von Gott
Nursing Centren relation to the “immediate observations” of @9 CPT report, have been
fully implemented in the interim:

* Residents living in units with gardens are takdn the garden every day according to the
daily care schedule.

* Residents living in units without immediate gardeccess are taken for walks and receive
other pedagogic services as alternatives to stagside the unit.

The following documents are annexed as evidentieesk actions:

* instructions to all units;

» one example of a computerised medical file (NSB&. software) of the care plan and care
documentation for a resident who lives in unit Jotes, and

« a list of all the pedagogic services provideddsidents who live in units without garden
access.
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This resulted in additional personnel requirementsch were met by the immediate transfer
of 1.5 full-time equivalents to unit Markus and #mohal hiring of two persons for unit
Vinzenz.

Staff

Re. paragraph 128:

Since 2008, the position of a second psychiattifte@Johannes von Gott Nursing Centras
been continually advertised. Because of the cumarket situation (the number of available
psychiatrists has been insufficient for severalrggait has not been possible to fill the
position until now. However, the position is budggefor and further efforts are being made to
recruit a second psychiatrist.

Treatment

Re. paragraph 130:

The duty of physicians to fully inform patients absoheir medical treatment is the subject of
thorough and systematic discussions with medicaf st the Sigmund Freud Psychiatric
Hospital by way of the head physicians.

Re. paragraph 131:

Along with the infrastructure improvement measugespmprehensive new care master plan
has been launched on the basis of the LEVO stasdaetlby the province Styria (LEVO:
Regulation on service performance and remunerdtiononnection with the province of
Styria’s Disabled Persons Act).

Moreover, two training and quality assurance progres have been introduced to ensure an
even balance in the amount of care given to theleats. These programmes akdBB —
Kommunikations- und Informationssystem BeruflichdduBg (“Vocational Training
Communication and Information System”, followingetexample of a German programme),
and KTQ — Kooperation fur Transparenz und Qualitéat iresBndheitswesefiCooperation

for Transparency and Quality in Healthcare”, aifiedte which is also modelled on a similar
programme in Germany). Both programmes have bestituted with a view to improving the
therapeutic activities in the units mentioned.

Re. paragraph 132:

The 1992 Styrian Burial ActSteiermarkisches Leichenbestattungsgesetz 18fjf)lates in
section 3 paragraph 1 that the body of any decepsesbn, unless provided otherwise in
paragraph 4, shall be examined by the district joiays who is responsible for providing
community public health services, or the physiciappointed for this purpose by the
authorities of the provincial capital Graz and leal communities.

Under section 3 paragraph 4 of this Act, the boidg person who died in a public or private,
for-profit or charitable hospital, shall be examirigy the Chief Physician of that hospital, or
by a physician whom the Chief Physician has appdifr this task and who must be entitled
to work independently as a physician.

As theJohannes von Gott Nursing Centgea private, non-profit hospital within the meai
of this provision, examining the dead is not théydaf the district or community doctor, but
primarily incumbent on the Chief Physician of thardlng Centre. The Chief Physician may
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appoint another physician who has the right to fiwadndependentlyius practicandii)to
conduct the examination. This may well be the wistsr community doctor, but one of the
hospital’s physicians may also be appointed far thsk.

The competent public health authority of the proeirf Styria shall ensure, with immediate
effect, that examinations of the bodies of deceasesions are conducted as prescribed by the
above-quoted legislation, so that the physicianthefinstitution in question shall receive full
information.

If the examination or other circumstances give tigeany suspicion of a criminal act in
connection with the death of a resident, the coamgepublic prosecutor’s office shall be
notified immediately; the latter will then request autopsy to be performed.

Means of restraint

Sigmund Freud Psychiatric Hospital

Re. paragraph 134:

Under article 12, paragraph 1(1) of the Federals@itution, the federal government regulates
“hospitals and nursing homes” only in principle,iletthe legislation that implements these
principles, as well as its enforcement, is reseffeedhe provincegLander) The latter have
exclusive competence in all matters relating todtganisation of nursing establishments.

The Federal Ministry of Health has therefore infeththe provinces of the CPT'’s views in
respect of the use of net beds and the necessitpriinuous and direct supervision of the
patients(Sitzwache)lt should be noted that net beds are not used at saéveral provinces.

In Styria, net beds are used in individual casesiarcompliance with the provisions of the
Act on Involuntary PlacemenThe provincial government is aware of the problemd has
taken measures for some time to minimise the useebbeds (see paragraphs 137 and 138
below).

Re. paragraphs 135 and 137:

To comply with the recommendation that patientx@ beds and mechanically restrained
patients be better supervised, while taking intcoaat the availability of staff, mechanically
restrained patients are treated jointly in one tmiensure continuous observation and keep
them separated from non-restrained patients. Tgooequally with both recommendations
is not feasible because of the additional manpothet would be needed for separate
supervision (individuaSitzwachehn

Re. paragraph 136:

It has been agreed with the nursing managemeraytgarticular attention to dress, also with
respect to restrained patientBhere is certainly no general practice in the tostn of
restraining patients only in light clothing. Howeythe psychiatric state of gerontopsychiatric
patients poses the daily challenge to care-givegivie restless and confused patients as much
room for activity as possible, which may resultheir repeatedly undressing themselves.
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Re. paragraph 138:

In the unit for addicted persons at thigmund Freud Psychiatric Hospitalet beds are used
only for patients subject to involuntary placemenio fulfil the criteria for further restraint;
the patients’ representatives are notified of theéents accordingly.

There is no regular practice of using open net Hedspatients who are not subject to
involuntary placement. However, the lack of spatehie closed units for acute cases (one
room plus bathroom for each unit) sometimes leadeviercrowding, and staff resort to
placing the patients in net beds in the adjaceah@reas. However, concrete steps are being
taken to change admission management in such aasé&y allow a continuous reduction of
the number of net beds, which will help to gradupathprove the oppressive atmosphere
described by the CPT delegation. Immediate remafvall net beds is not feasible because of
the structural and space situation of the closetd.un

The Styrian regional health authorityaphdessanitatsbehorylevishes to point out that several
meetings have meanwhile been held at $igmund Freud Psychiatric Hospitah which
members of the regional health authority parti@datand which dealinter alia, with the
desired reduction of the net beds. At a jour fixepatient safety held at tf®gmund Freud
Psychiatric Hospitalon 7 July 2009, the regional health authority wpscifically informed
about action taken (improvements with respect tdrds).

On 24 September 2009, a jour fixe on cooperatidh trie law enforcement authorities took
place at theSigmund Freud Psychiatric Hospitalvhich the regional health authority also
used to discuss the net bed issue with hospittil sta

Most recently, the regional health authority usecheeting on 24 November 2009 to point
out, with great emphasis, which improvement measinave been proposed by the CPT
(general reduction of restraint by belts/strapsnitooing of patients by a professional care-
giver as &Sitzwachavho can offer human contact with the patient amtilice his/her anxiety,
and the issue of net beds in general).

Finally, the regional health authority plans to ch@ meeting with representatives of the
Brothers Hospitallers of St. John of God who rue Kainbach Nursing Centre, and of the
Sigmund Freud Psychiatric Hospitalo use the good practice example of the Kainbach
Nursing Centre to induce progress with the redactb net bed use at tHeigmund Freud
Psychiatric Hospital

Re. paragraph 139:
A central register has been introduced at $gmund Freud Psychiatric Hospitaind is
currently in the pilot stage. An evaluation is plad for 2010.

Johannes von Gott Nursing Centre

Re. paragraphs 141 to 144:

With respect to the comments in connection withnaisal restraint (medication), it should be
noted that under section 3 paragraph 1 of the Actttee Residence in Welfare Homes
(Heimaufenthaltsgesétz restriction of freedom within the meaning loé taw takes place if
a resident is prevented from changing his/her lonatagainst or without the resident’s will,
by the application of physical means, in particulaechanical, electronic or medication
measures, or the threat of such measures.
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The administration of medication may therefore titute a restriction of freedom if the other
conditions apply as well. A number of court deaisiqto some of which the CPT report
refers) have yielded indicators capable of gersatibn with respect to the definition of
restriction of freedom by medication as follows:

According to the court decisions, the crucial qguests whether a treatment is applied with
the direct aim of suppressing the resident’'s umenbve about, for example to prevent
her/him from endangering him/herself or others hyowing objects. This constitutes a
restriction of freedom by medicatigmedikamenttse Freiheitsbeschrankumggspective of
any additional therapeutic considerations and aibes which may be pursued at the same
time (see for example a decision by Austria’s SopreCourt:Oberster Gerichtshof 7 Ob
186/06p iFamZ 18/07 = EF-Z 2007/16 = EvBI 2007/1&ak 2006/673)The Ministry of
Justice takes the view that the medication in t@se also constitutes a “severe medical
intervention” 6échwerwiegende medizinische Behandjumighin the meaning of section 283
of the Civil Code (ABGB), which requires approval by the court-appointed diaer
(Sachwalter)of the resident if the latter is unable to giveadid consent. (se€érlauternde
Bemerkungen zur Regierungsvorlage 353 BIgNR 22. S&ite 11-Explanatory notes on
Government Bill 353, submitted to parliament in #2nd legislation period, page 11”).

The administration of medication may also constitatrestriction of freedom if the resident is
not completely immobilised by it (Regional Couttafidesgericht Steyr, 1 R 194/07h).
Medication is held to be purely medical treatmemdl @onstitute no restriction of freedom
only in those cases where the medication servescaystherapeutic function, i.e. when the
only purpose is to improve the resident’s healflo—example, when sedating medication is
administered in the evening to improve a residesléeping disorder (day-night reversal).
(Regional Court Ried, 6 R 115/07i; Regional Coudl$\21 R 45/07h.)

Whether an administration of medication constitiesgstriction of freedom or only medical
treatment, has to be judged in each individual casthe basis of what the direct purpose of
the medication was. If the medication is adminetein response to a potentially dangerous
scenario, this will always (though not only) const a restriction of freedom. The Federal
Ministry of Justice takes the view that the cowtidions have resulted in sufficiently clear
criteria for what constitutes a restriction of fleen by medication. This fundamental standard
will prevail, even though courts may in individuahses reach diverging conclusions.
However, the Federal Ministry of Justice has itétia the establishment of a multi-
disciplinary working group headed by the Lower Aiast association for guardianship and
residents’ representation, which has been charg#d dvafting guidelines on how to deal
with restriction of freedom by medication. The woik group has not yet reported on the
results of its deliberations.

Re. paragraph 148:

Under section 5 paragraph 2 of the Act on the Resid in Welfare Homes, means of
restraint — other than medication — have to be redidy a doctor if their application is
expected to last longer than 24 hours or todpeatedlyrequired. In practice, there will be
only very rare cases in which restraining measumbsch become necessary at short notice,
will have to be taken only once and not repeat¢dde Hofinger et alRechtsschutz und
Pflegekultur — Effekte des Heimaufenthaltsgeseg{2@88), p. 124 — “Legal safeguards and
culture of care — impacts of the Act on the Residem Welfare Homes”). For smaller
nursing homes and establishments for disabled pgrsogeneral, this means that they have
to make organisational preparations to have a daotailable who can order the means of
restraint if the necessity arises.

This has resulted in some problems in the pastengmther reasons because physicians are
often not able to fully judge the implications whi@an order will have for the care of a
resident, including pedagogic care of persons withntal disabilities (a more detailed
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discussion is contained in Hofinger et al.,, Op. t®4 et seq.). In those cases which are
covered by section 5 paragraph 1(2,3) of the ActhenResidence in Welfare Homes, those
who manage care and pedagogic services are in glashr contact with the resident and
may therefore be in a much better position to juthgenecessity of means of restraint, as well
as the most suitable method of restraint, than wside physician who does not know the
patient. Many of the institutions covered by the Ao the Residence in Welfare Homes do
not focus first and foremost on medical treatmdrthe residents; rather, they are geared to
providing assistance and care for residents i thadryday lives, a function which is fulfilled
by non-medical staff who are in very close contaith the residents and know their needs
very well. The Federal Ministry of Justice has #iere proposed in a draft bill which is
currently being discussed to restrict doctor's md® those cases which require medical
expertise; however, a physician’s report or conglardocument shall continue to be required
as evidence in all cases of mental illness or nheligability.

Safeguards

Initial placement of a civil nature and dischargegedures

Re. paragraph 152:
It has now been ensured that long-term patienteeabigmund FreudPsychiatric Hospital
are awarded the status of patients in open care.

Safequards during the stay in psychiatric/socidfase establishments

Re paragraph 157:

By way of introduction, it should be pointed ouatipursuant to article 15, paragraph 1 of the
Federal Constitution, the provinces are responsitide regulating the construction,
maintenance and operation of nursing/welfare eistabkents for persons who need constant
care, but only intermittent medical attention (valet Constitutional Court decision: VfSlg
13237/1992 = JBI. 1993, 382). This applies alsohto supervision of such establishments,
with the only exception — which has been clarifiegd the Constitutional Court — of
regulations in respect of measures in this arealwtheprive persons of their freedom.

In this area, the Act on the Residence in WelfanenEs defines extensive rights and duties of
the residents’ representatives. In particular,ise@ paragraph 1 of the Act on the Residence
in Welfare Homes stipulates that the residentsrasgntative has the right to visit the
establishment unannounced, to form a personal ssfme of the residents, to discuss with the
management and staff of the establishment whetiteria are met for restricting a resident’s
personal freedom, to question those who represeninterests of residents or clients of the
establishment, and to have access to the mediea) iare documentation and other written
records on the residents to the extent this issseeg to fulfil his/her duties. Under section 3
of the Act on the Residence in Welfare Homntbe residents’ representative has the right to
contact those institutions which are charged with supervision of the establishment or the
processing of complaints and to inform them abbetdbservations he/she has made in the
context of his/her work; further, the residentspresentative has the duty to provide
information to these institutions to the extentt tifes is required by them in the performance
of their duties.

Under section 8 paragraph 3 of the Act on the Resid in Welfare Homed is incumbent
upon the Federal Minister of Justice to determityegovernment regulation, the suitability of
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an association for providing residents’ repres@rgatunder section 8, paragraph 3 of the Act
on the Residence in Welfare Homes. The associaéimnsubject to expert supervision by the
Minister of Justice and have to produce annualnspabout their activities, experiences and
observations; the annual report for any given aderyear must be submitted by 30 April of
the following year. The associations are paid lieirtrepresentation and counselling activities
out of the federal budget as provided in the Fddeirsance Act(Bundesfinanzgesetir
each year.

With respect to the staff and financial situatidrthee residents’ representatives associations,
it should be noted that the regulations implementime Act on the Residence in Welfare
Homes originally foresaw 50 positions for residemépresentatives nationwide. Currently,
the four associations involved in these activities able to finance some 54 positions.

However, currently existing capacities do not sigfithe main reason being that the number
of establishments which come under the provisidnth® Act on the Residence in Welfare

Homes has increased significantly — more than 506%ve the original assumptions — since

the coming into force of the Act. At the momentiatal of 2,335 establishments across
Austria are covered by the Act on the Residend¥@ffare Homes

The Federal Ministry of Justice has repeatedly teoinout the need to extend residents’
representation, most recently at the time of subimisof requests for the two-year budget
period 2009/2010. However, the financial means nmeadglable to the Ministry of Justice in

the 2009 and 2010 federal budgets have been iomuifi to increase the residents’
representation capacities.

As has been noted in the CPT’s report, patients avbasubject to involuntary placement in a
psychiatric hospital or unit (i.e. who are deprived liberty), enjoy free-of-charge
representation by a patients’ advocate from the tohadmission to the time of discharge
from the institution (section 14 of the Act on Ifhwotary Placement). Moreover, every
involuntary placement has to be examined by anpedédent court which rules on the
admissibility of the involuntary placement (secBdl¥ et seq. of the Act on Involuntary
Placement If so requested, the court also has to rule athéwn interventions (further
restriction of the patient’s liberty, medical tnents, restrictions of contact with the outside
world: section 33 et seq. of such AcThe court procedure includes an oral hearing ef th
patient (sections 19 and 25 of such)Ahe cost of the proceedings is covered by the &der
budget (section 40 of such Act). Under section 88cthe Hospitals and Sanatoria Act
(Krankenanstalten- und Kuranstaltengesetizg, hospital statutes have to ensure that patients
advocates and courts can fulfil their legal funasi@nd that adequate rooms are available to
them for this purpose.

Thus, each case of involuntary placement in Austrisubject to independent examination by

an external institution — the independent courtstifermore, the patients’ advocates — and the
residents’ advocates within the meaning of the gxcthe Residence in Welfare Homes — are
drawn from associations which have been determasesuitable under the provisions of the

relevant law (Act on Court-Appointed Guardians frAgsociations, Patients’ Representatives
and Residents’ Representatives Vefeinssachwalter-, Patientenanwalts-  und

Bewohnervertretergesejzthey are subject to supervision by the MinisifyJustice and have

to submit annual reports on their activities, eigrares and observations. If the patients’

advocates note grievances in psychiatric institigtighey have to include those in the report.

By virtue of their position as legal representatioé the patients, the patients’ advocates have
the right to make regular unannounced visits tachsyric institutions that restrict patients’
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freedom, to have private conversations with theep&, and to have access to patients’
medical files and other relevant documentation;ghtents’ advocates duly use these rights
in their capacity as legal representatives of #iéepts.



