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NOTE

Whenever a date is given without a year, the year is assunmed to be 1997.

“Zaire”

or “Republic of Zaire” will be used to refer to the Government

whi ch governed the country until 17 May, and “Denocratic Republic of
the Congo” to refer to the Governnment which took power on that day.
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. 1 NTRODUCTI ON
A. Mandate of the Special Rapporteur
1. Commi ssi on on Human Ri ghts resol ution 1994/87 made provision for the

appoi ntnent of a Special Rapporteur to report on the situation of human rights
in Zaire; his mandate was renewed by resolutions 1995/69, 1996/77 and 1997/ 58,
after the Comm ssion had considered his reports E/ CN. 4/1995/67, E/ CN.4/1996/ 66
and E/CN. 4/1997/6 and Add.1 and 2. The |l ast-nmentioned resolution also
requested himto submit an interimreport to the Ceneral Assenbly (A 52/496).
This is the final version and conprises information received up to

12 January 1998. For reasons of space, matters dealt with in the prelimnary
report have not been repeated here, only the necessary references being given.
The report covers the various rights recognized in the internationa

i nstruments and their situation throughout the country, not i ncluding

viol ati ons of human rights and international humanitarian |aw dealt with by
the joint mssion established by Conm ssion resolution 1997/58 on the proposa
of the Rapporteur (see report A/ 52/496, paras. 2-7, and reports A/ 51/942 and
E/ CN. 4/ 1998/ 64) .

2. Since the joint m ssion was prevented fromentering the Denocratic
Republic of the Congo, the Secretary-General of the United Nations established
an investigation teamon 15 July to investigate serious violations of human
rights and international humanitarian |law allegedly conmtted in the
Denmocrati c Republic of the Congo (former Zaire) since 1 March 1993. The team
was to subnmit a report to the Secretary-Ceneral by |ate Decenber 1997, this
deadl i ne being later extended to May 1998.

B. Activities of the Special Rapporteur

3. On 4 July, the Special Rapporteur asked the chargé d' affaires of the

M nistry of Foreign Affairs of the Denocratic Republic of the Congo to all ow
himto visit the country (from4 to 16 August), as he had done in previous
years. It was only on 4 Septenber that the Governnent acknow edged recei pt
of the letter, without answering it. ?!

4, The Rapporteur held three rounds of consultations of 15 days, 5 days
and 5 days respectively in Geneva. As to representatives of the Congol ese
Government, he was only able to interview Godefroid Marume Mil ume, Counsell or
in the Permanent M ssion of Zaire - subsequently the Denocratic Republic of
the Congo, in Geneva on three occasions.

5. During his visit to Goma in March and when passing through Nairobi and
Geneva, during his stay in Kigali as part of the joint mssion, and during
private visits to Montreal, Paris, New York and Washi ngton, the Rapporteur
received large quantities of witten and oral information fromfam |y menbers
and direct victins, exiles, NGO | eaders, political parties, priests, other
clergynmen, journalists and |lawers. This information has been extrenely
useful to himin preparing this report. The reports of the Ofice of the

H gh Comm ssi oner for Human Rights in Kinshasa have al so been inportant.

6. The Congol ese hunman rights organi zati ons whose public reports were
consul ted or whose senior officials were interviewed included: Zairian
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Association for the Protection of Human Ri ghts (AZADHO) ; Associ ation des

étudi ants zairois de Strasbourg; Association nationale pour |a défense des
droits des mgrants et ceux de la fenme (ANADDEM F); Associ ation des cadres
pénitentiaires; Collectif d actions pour |e dével oppenent des droits de

" homme (CADDHOM), Sud-Kivu; Collectif des associations fém nines pour le
dével oppenent; Pal ernp-Bukavu Solidarity Committee; Fédération des droits

de |' homme (Lubunbashi); Comité pour |la dénocratie et les droits de

" horme (CDDH); Haki Za Bi nadanmu, Mani ema province; Conseil nationa

des ONG pour | e dével oppenent (CNONGD); Forum pour |e dével oppenent du
Nor d- Ki vu (FODENOK); Fraternité des prisons au Zaire; G oupe Amps; G oupe
Jérém as; Groupe Lotus, Kisangani; La Grande Vision; Ligue des droits de

| " horme; Ligue des électeurs; Ligue pour |la défense des droits de |a personne
dans | a région des Grands Lacs (LDGE.); Les anmis de Nel son Mandel a pour |a
défense des droits de |'honmme; Muvenent des fenmes pour la justice et |la
pai x; International Society for Human Rights (I SHR), Zaire Section; Synergie
Afrique; Toges noires; Voix des sans-voix pour |les droits de |'home; Action
paysanne pour |la reconstruction et |e dével oppenent (APREDECI); Volontaires
pour | a paix. For the purposes of this report the Rapporteur also took into
account interviews, reports and conmuni qués fromthe Union for Denobcracy

and Social Progress (UDPS) and the Party of Nationalists for Integra

Devel opment (PANADI), as well as interviews, reports and testinmony from highly
reliable international organizations such as: |International Law G oup for
Human Rights; International Federation of Human Ri ghts Leagues; Human Ri ghts
Wat ch/ Africa; Amesty International; Action of Christians for the Abolition of
Torture (ACAT); Association Rhéne-Bas Zaire (Congo); Association de solidarité
internationale (ASlI); Centre d information, de recherche et de solidarité avec
e Congo (COZI); ClIMADE, Service oecunenique d' entraide; Comté d' échanges

I sere-Kivu; Conité de junelage de Villefontaine (lsére); Fréres des homes;
Groupe de recherche et d' échanges technol ogi ques (GRET); Ingénieurs

d agriculture sans fronti éres (Al DASF); Avocats sans frontiéeres; Mdias
libres, Médias pour tous; Ingénieurs sans frontiéres (ISF); Mdecins du Monde;
Survie; Terres des Hommes/ France; Agir ensenble pour les droits de |'home;
Uni on des associ ations spécialisées dans la mati ére él ectoral e;

Info-CIlAM etc.

7. The Rapporteur has taken particul ar account of a report on the situation
in Kivu, prepared by a conm ssion appointed by the Evangelical Lutheran
Church, chaired by Bi shop Kasukuti Ngoy and conprising other em nent persons;
this was possible with the support of the authorities of the Alliance of
Denocratic Forces for the Liberation of Congo-Zaire (AFDL), as is expressly
stated. 2 However, this conmission said that it had not had access to all the
places it had wished to visit, apparently for reasons of security.

8. It is true that the Rapporteur was unable to visit the Denpcratic
Republic of the Congo, which would have been extrenely useful in giving hima
nore accurate picture of the situation and, in particular, in enabling himto
obtain the Governnent's comments. |In any case, the Denocratic Republic of
the Congo is not the first State investigated under the procedure established
by Econonic and Social Council resolution 1235 (XLII) which has refused to
cooperate with a mechani sm established by the Comm ssion on Human Ri ghts.
Chile did the same on nunerous occasions under the dictatorship of

CGeneral Pinochet, and many ot her CGovernnments act in a simlar fashion. The
fact that a country was not visited does not disqualify a report, either from
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a legal point of view- all the nore so when the State is responsible, or
where the seriousness, objectivity and truth of its contents are concerned.
Thi s has al ways been the attitude of the Conm ssion on Human Ri ghts and the
General Assenbly.

9. The Rapporteur reiterates the concern al ready expressed in his report
of 2 April that he senses a climate of fear of testifying, and even of
testifying abroad, which was not the case between 1994 and 1996

(E/CN. 4/ 1997/ 6/ Add. 2, para. 9).

C. The Special Rapporteur and the authorities of the forner Zaire
and the Denocratic Republic of the Congo

10. Foll owi ng his report E/ CN. 4/1997/6/Add. 2, the then rebel AFDL forces
rejected any formof collaboration with the Special Rapporteur of the

Commi ssion on Human Rights, either individually or as a menmber of the joint
m ssion. The joint mssion was therefore refused access on the grounds that
t he Special Rapporteur had lied and failed to display objectivity. ® Later
when they were in power, the AFDL authorities added that the Specia
Rapporteur was persona non grata and woul d never again set foot on Congol ese
soil. None of the 24 comuni cations transmitting 186 conplaints of human
rights violations, involving nore than 430 persons, was answered, although
the receipt of two of them was acknow edged.

11. Simlarly, the Government of Mobutu and Prime M nister Kengo wa Dondo
failed to reply to the five conmunications the Rapporteur addressed to
them - either alone or with one of the thematic rapporteurs - asking for

i nformati on or requesting protection for five victinms of human rights
violations. The only reply he received was to a comuni cation sent jointly
with the respective rapporteur on the participation of foreign nercenaries -
Eur opeans and Africans - in regular Zairian groups. In its reply, the
Governnment mai ntained that “it had no know edge” of their participation, but
objected to the fact that the Special Rapporteur did not concern himself with
t he Ugandan, Ethiopian and Eritrean nmercenaries fighting on the side of the
rebel s.

D. International obligations of the Denpcratic Republic
of the Congo

12. In his earlier reports, the Special Rapporteur nmentioned the
international treaties to which Zaire is a party; to these should be added as
from 1996 the Convention against Torture and Ot her Cruel, |nhuman or Degrading

Treatment or Punishnent. Naturally, the change of political regime and the
name of the country in no way affects its prior accession to treaties and
conventi ons.

13. The Conmittee on the Elimnation of Racial Discrimnation considered
the third to tenth reports of the former Zaire in 1996, and regretted their
shortcom ngs, particularly with reference to the inplenentation of the
Convention. The Commttee stressed the positive aspect of the process

of denocratic transition initiated in 1990, but severely criticized

di scrim nation against the pygnies (Batwa), noting that “the authorities
scarcely intervened to ease the tribal and ethnic conflicts in Shaba and Kivu
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and to protect the population”™ It also criticized the |laws depriving the
Banyarwanda of their Zairian nationality since they were “in violation

of article 5 (d) (iii) of the Convention” (CERD/ C/49/CRP. 1/ Add. 28

of 21 August 1996).

14. The third periodic report required under the International Covenant on
Cvil and Political Rights has been due since 1989, and the last part of the
initial report to the Conmittee on Economic, Social and Cultural Rights and
subsequent reports have been due since 1987. Neither Zaire nor its successor
t he Denocratic Republic of the Congo, has submitted the reports provided for
under the Convention on the Rights of the Child and the Convention agai nst
Torture.

15. Despite three rem nders fromthe Commttee on the Elimnation of

Di scrimnation agai nst Wonen, the report pending since 1992 has not been
subm tted. However, CEDAW heard an oral report by a representative of Zaire
on 16 January.

16. VWhen conflict broke out in 1996, the four Geneva Conventions of 1949
were in force in Zaire but not the Additional Protocols of 1977.

17. The Denocratic Republic of the Congo is party to the 1951 Conventi on
relating to the Status of Refugees

E. Ofice of the United Nations H gh Conm ssioner for Human
Rights in the Denpcratic Republic of the Congo

18. The O fice of the H gh Comm ssioner for Human Ri ghts, proposed in the
Speci al Rapporteur's first report (see E/CN. 4/1995/67, para. 277) and
established in the forner Zaire on 10 Decenber 1996, is mandated to foll ow the
human rights situation, report to the Hi gh Commi ssioner for Human Ri ghts and
the Speci al Rapporteur, cooperate with the authorities in inplenmenting the

rel evant international instruments, cooperate in NGO training and assi st

the Special Rapporteur. The Ofice had just one staff menmber in 1997;
unfortunately, the first person appointed resigned four nonths after taking up
t he post.

F. Cooperation with United Nations machi nery

19. In view of the particular inportance which the Comm ssion on Human

Ri ghts has attached since 1990 to the protection of persons who coll aborate
with its machinery (resolution 1997/56), both the Special Rapporteur and the
joint mssion have had to concern thenselves w th numerous reports of
intimdation, arrests and other breaches of human rights commtted by the

AFDL aut horities against persons who have col |l aborated with themand with the
Secretary-General's investigation team Sonme of these incidents are described
in the report of the joint mission (E/CN 4/1998/64, paras. 19 and 20).

1. THE WAR OF LI BERATI ON AND | NSTI TUTI ONAL CHANGE
20. In the report submitted to the General Assenmbly (A/52/496, paras. 29-35,

and footnotes 9-12), there is a brief account of the course of the so-called
war of |iberation, which ended on 17 May with the seizure of Kinshasa by the
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rebels of the Alliance of Denocratic Forces for the Liberation of Congo-Zaire
(AFDL). What was stated in that report will not be reproduced here for
reasons of space.

1. HUMAN RI GHTS AND DEMOCRACY

21. In all his reports, the Rapporteur has expressed his belief in the

exi stence of a human right to denbcracy. Civil and political rights can be
enjoyed only in a denocratic system and denocracy is the surest path to the
achi evenent of econom c, social and cultural rights. The exercise or

i nfringenment of this right cannot be overlooked in a report of this nature,
particularly since the Conm ssion on Human Ri ghts, in paragraphs 1 (d), 2 (9)
and 3 (g) and (h) of its resolution 1997/58, attached, and rightly so, great
i nportance to the denocratic process

A. The dem se of an authoritarian regine

22. The final nonths of the |ong Mabuto era were chaotic. The autocrat was
barred by ill health from governing, the Kengo Government had fallen into

di srepute, the people were bew | dered and disillusioned, and the politica
class was discredited (E/ CN. 4/1996/ 66, paras. 60-63; E/CN.4/1997/6,

paras. 39-44, inter alia). The Catholic bishops stated on 4 January that, in
order to hold on to power, menmbers of the transitional institutions were
resorting to demagogi c manoeuvres, such as lies, deception and corruption, and
refusing to bow to popul ar sovereignty. This was shown by the March agreenent
wher eby power was shared by a commttee of 66 conposed of nunerous parties,

but not including UDPS, PALU or the National Front. The changes of governnent
and currency reflected the prevailing anarchy. Wth regard to the fornmer,
after the fall of Kisangani and in response to persistent runmours of an

i npendi ng coup d' état, HCR-PT dism ssed Kengo, who had predicted that the city
woul d not be taken by the rebels. His successor, Etienne Tshisekedi, repealed
the Transitional Constitution, offered six mnistries to AFDL (which Kabil a
scornfully declined) and dissol ved HCR-PT, earning the condemati on of the
rest of the political class. No sooner had he assunmed office than Mbuto,

i nvoking the recently declared state of energency, dism ssed him

General Likulia Bolongo was appointed to succeed him

23. Twi ce during the year, the Governnent issued new banknotes, but this
only served to further discredit it. |In January, people started calling the
notes “prostates”, “mm-oranges” and “death notes”, and in May “ougueni ques”.

No one accepted them

24. The el ectoral process, delayed by manoeuvrings of Mabuto's supporters
and a lack of real commtment on the part of the political class (see the
three annual reports of the Special Rapporteur), was dealt a death bl ow on

28 January, when Prine M nister Kengo wa Dondo infornmed HCR-PT that, because
of financial problens, neither a constitutional referendum nor elections would
be held. The Zairian people however, were unenthusiastic about their

political class, not about the idea of denocracy. During the Nationa
Sovereign Conference (CNS) in 1991/92, they had demponstrated their longing to
be free and to fight for freedom and had paid for that |onging with much
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spilt blood. Public support for AFDL can be accounted for by what Kabila said
when he | aunched his drive for power, nanely, that his struggle was notivated
by the non-observance of the CNS agreenents.

25. Since 24 April 1990 the Zairian people had obtained some |inmted
but inportant rights, such as the right to formpolitical parties and

non- gover nnental organi zati ons and to have access, al beit under severe
constraints, to the print nedia.

B. The installation of a new regine: authority in the

so-called “liberated” territories
26. At the beginning of the war, the Alliance's political progranme was
unclear. |Its nmessages were contradictory: sone appeared to be |libera

(denocracy, separation of powers and a market econony), while others were
rem ni scent of Marxist practices (re-educating the masses, class struggle,
courses in ideology as a prerequisite for public office and mass
denonstrations of support for the Government organized by the Governnent
itself, such as the one held on 30 August against United Nations interference
with regard to human rights violations).

27. In the early nonths, the daily newspaper Congo Libre announced that AFDL
woul d not be a State party |like the Mouvenent populaire de I a révol ution
(MPR). As they advanced, however, the rebels announced that, follow ng

i beration, AFDL and “true opponents” - neaning those who joined them- would
govern. Local |eaders who had headed the peaceful resistance to the routed
regime were systematically outlawed. The taking of the cities was foll owed by
changes in their political and mlitary authorities although, as a rule,
junior governnent officials were not affected. They were, however,

required to take political indoctrination courses and then to join the
“Tshenbe- Tshenbe”, or Committees for the Defence of the Revolution
self-defence mlitias rem niscent of the hated MPR Action Corps for the

Def ence of the Republic (CADERs) of the darkest days of Mobutu's reign

28. The repl acement of traditional chiefs by Tutsi in the areas bordering on
Rwanda was particularly significant and caused indignation anong the so-called
“i ndi genous” ethnic groups, such as the Batenbo and Batiri. Some of the

repl acements were carried out in a hunmliating manner, as in Ziralo, where
Tutsi soldiers forced the traditional chiefs to carry their baggage. By
m d-July nearly all the traditional chiefs had been repl aced.

29. AFDL pronouncenents, the only ones to be heard, spoke only of the
progress of the war, the rebuilding of the country and encom ums to the rebe
| eaders. Sone | eaders of grass-roots organizations were el ected by a show of
hands in the presence of the authorities, in a dubious display of denocracy.
Al t hough former opponents of Mbutu were given posts, power actually lay with
the senior mlitary officers.

30. There was no respect for freedom of expression, opinion, association or
assenbly during the war. Political parties, except for AFDL, continued to be
banned and the activities of non-governnental organizations were severely
restricted.
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31. Some foreign Powers granted de facto recognition to the new rulers
before their final triunph; in April, the rebels, acting as a sovereign State,

signed contracts for the mning of copper, zinc and cobalt ores with foreign
compani es.

C. The new power structure

32. On the day that Kinshasa fell to the rebels, Kabila announced in
Lubunmbashi that he was assuming the office of President of the Republic,
citing as statutory authority the AFDL charter of October 1996. This docunent
had the force of a constitutional text until 28 May.

33. On 28 May 1997, Decree-Law No. 3 * was pronul gated and, in accordance
with its article XV, entered into force on that sane day. Under article XV,
all previous constitutional, |legal and regul atory provisions were repeal ed,
whet her or not they conflicted with it. The CNS agreenents and the
Transitional Constitution of 9 April 1994 were thus consigned to oblivion

34. The Speci al Rapporteur cannot but describe this constitutional text as
being fully in the authoritarian mould. Article |I is abundantly clear on this
score: the organization and exercise of power are in the hands of the head of
State. Such a provision is the exact opposite of what the Special Rapporteur
had proposed in previous reports with regard to Marshal Mbutu, nanely, linmts
on his powers and respect for human rights (E/ CN. 4/1995/67, paras. 248

and 260; E/CN.4/1996/66, paras. 120 (a) and 125 (a); E/CN. 4/1997/6,

para. 214).

Executive branch

35. The text provides that the institutions of the Republic are the
President, the Governnent and the courts. No provision is nmade for a

| egi sl ative body, even as a formality. The President of the Republic is the
Head of State (article 1V), but there is no nention of how he is el ected, by
whom or for how long. Nor is there any nmention of a body that would carry out
t he functions of government, although this would appear to be the Council of
M ni sters, whose neetings are presided over by the Head of State.

Legi sl ative branch

36. Legi sl ative authority is vested in the Head of State, who exercises it
t hrough decree-laws discussed in the Council of Mnisters; mnisters are
appoi nted and di sm ssed by the Head of State, to whomthey are accountabl e
(articles V, VI and X).

Judi cial branch

37. VWhile the text proclainms the i ndependence of judges and nagi strates

and the public Prosecutor's Ofice, the President of the Republic can repl ace
t hem and, where appropriate, disnmss themon the proposal of the Suprene
Council of the Judiciary. However, the Council is not functioning, and its
responsibilities are being discharged by the Alliance, its activity will be
anal ysed bel ow. °
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Human rights guarant ees
38. Wth the repeal of previous constitutional texts, the only
constitutional protection for human rights and freedons is that found within
the limted confines of article Il, which anbunts nore to a linmtation than to

a guarantee: the exercise of individual and collective rights and freedons is
guaranteed subject to respect for the law, public order and public norality.

Arned forces

39. The chief of the arned forces is the President of the Republic, who has
authority over themin accordance with articles V and VIII of the Decree-Law
cited above. Various groups exist within the arned forces, whatever the
Governnent nmay say to the contrary: ® the nost inportant is the Batutsi

group; there are menbers of the fornmer FAZ who have been re-educated or are in
the process of being re-educated; forner Katangese gendarnes; ’ former Mi-M
conmbat ants; and nercenaries from nei ghbouring countries. There is a clear
preponderance not just of Batutsi but of Rwandan-born Batutsi, as a result of
the transboundary nationality which will be discussed below. All new nenbers
of the armed forces will have to take courses in mlitary and ideol ogica

i ndoctrination, and the recruitnment of 40,000 young peopl e has been announced.

40. The former FAZ di sappeared once they were defeated or, nore precisely,
before they were defeated, since they fled the fighting and turned their
attention to looting their conpatriots. Only the Special Presidentia

Di vision (DSP) offered any resistance in Lubunbashi and other cities, keeping
up its resistance to the end. Sonme nenbers nanaged to join the victorious
army and were sent to concentration canps for re-education or “retraining”
Such progranmes are being carried out in Kitona (Bas-Congo), Kapalata (Eastern
Provi nce), Kam na (Katanga) and Kota-Koli (Equateur), and at |least in the
first canp, there have been reliable reports that soldiers are beaten, |ack
medi cal care and have a very high nortality rate (7 to 12 deaths a day, it is
claimed). The famlies of these soldiers have been conpletely abandoned, as
they receive no wages. At the mlitary training centre in Kapal ata, sone

220 soldiers died of cholera or malnutrition in Decenber, and about 1,200 are
estimated to be sick, although other sources speak of poisoning.

41. There have been a nunber of changes in the structure of the mlitary and
the police. Thus, the National Intelligence and Protection Service (SN P)
became the National Information Agency (ANR), with new senior officers. The
Rapid Intervention Police (PIR) has been set up. The Mlitary Detection of
Unpatriotic Activities Police (DEM AP) has replaced SARM and is actively
suppressi ng di ssidence. Another agency is the Special Investigation and
Information Departnment (DSIR). In addition, President Kabila has established
his own presidential protection corps, on the lines of Mbutu's detested
Speci al Presidential Division. The President wants to establish an arny of
600, 000 nen, six times larger than that of the former dictator. Instead of

i mproving security, this proliferation of agencies is, as in Mbutu' s tinme,
weakeni ng security and confusing the popul ation

42. The arnmed forces appear to have no precise structure and no identifiable
ranks or responsibilities. Their officers are known under the generic nane of
“af ande”, which corresponds to “commander”. Al nmilitary personnel are
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“af andes” and at the sane tinme none are “afandes”. They are known to each
other by their first names (John, Janes, etc.) but whether these are their
real nanes is doubtful. Many speak in English

43. Up to the m ddl e of Novenber the Commander of the arny was Ansel me
Masasu Ni ngaba, a Congol ese Mututsi who is not a career soldier but the |eader
of one of the four parties in AFDL. The real chief, however, was al ways

consi dered to be Col onel Janes Kabare, G3 of the Rwandan Patriotic Arny and a
Rwandan national, although he maintains that he has Congol ese grandparents
fromKivu. He has been nmade responsi ble for organi zing the new Congol ese

army.

44, On 25 Novenber, a coup within the arny resulted in supreme conmand of
the arny passing to the Rwandan Kabare and the Katangese Batutsi Masasu

Ni ngaba being sent to prison, as a result of the by now unconceal able interna
power struggles. The late and confused official communi qués speak of “dubi ous
activities”, subsequently spelled out as di sobedi ence, connivance with
foreigners, illegal seizure of property and consunption of marijuana; it was
even denied that he had participated in the war. Wth his detention and the
assassi nation of Ngandu Ki sase in January, two of the four founder memnbers

of AFDL have been elim nated.

45, Transboundary Tutsi nationality allows the police and arned forces to
operate in joint units or conmands in both the Denocratic Republic of the
Congo and Rwanda. Thus, Col onel César Kayizari is said to exercise contro
and supervision not only in Bukavu (Sud-Kivu) but also in G kongoro and
Cyangungu, both Rwandan cities. According to other sources, they sinply
conduct joint missions, patrols or actions. The sanme systemis said to apply
bet ween Goma and G senyi. For these reasons, in GComa and its surroundi ng area
uni formed personnel have becone known as “soldiers without frontiers”; in
transferring detainees fromone country to the other, they give rise to
“prisoners without frontiers”, thus creating a parallel with the names of
certain prestigious non-governnental organizations. This ensures inmpunity for
human ri ghts abuses.

46. Various other factors help to prevent the proper functioning of the
armed forces. It was initially accepted that each group would pursue its own
interests (the Alliance would deal with the Hutu, reincorporated nenbers of
the former FAZ with the Mai-Mii, the Katangese with the people of

Ki nshasa, etc.), with the inevitable result that human rights were not
protected. Secondly, sone differences have arisen: between the nenbers of
AFDL and the former FAZ; between the Rwandans (for whomthe elimnation of the
refugees was the first priority 8 and the Katangese (who naintai ned during
the war that their fight was agai nst the Mobutu dictatorship and not against
the refugees), and between the |latter and the Kasai ans; between the Bandundu

and the Baswahili (in the east). Another source of friction is created by the
di fferences in wages since the Batutsi are paid US$ 100, in dollars, while the
ot hers receive the equivalent of only 20 dollars, in new zaires. In addition

t he Congol ese conplain of being treated as inferiors. On 23 August at
the CETA canp in Kinshasa, a fight broke out between Congol ese and Rwandan
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soldiers returning fromKitana and six men were killed (three on each side).
Responsibility for an attenpt on the life of Séverin Kabwe, who appeared to be
the director of ANR, is attributed to his predecessor Paul Kabongo.

47. These struggles between mlitary factions lay at the origin of the main
conflicts: first, the conflict which Ied to Masasu arresti ng Paul Kabongo,
the former director of ANR, and the conflict which gave rise to the arrest of
Masasu and the clashes which caused 11 deaths (9 soldiers and 2 civilians)

on 28 Novenber.

48. As usual, it is the civilian population that suffers nost fromthe
fighting between mlitary factions: they are subjected to extortion, |ooting
and theft, frequently by the kadogos (Tutsi child soldiers recruited w thout
any training and arnmed with heavy weapons) who live off |ooting and extortion
and are sonetines said to travel in vehicles stolen fromformer Mbutu
dignitaries.

49. Role of AFDL: The real power in the country rests with AFDL, as indeed
Presi dent Kabila stated in announcing his assunption of power on 17 May. It
is, of course, the only authorized party. Oher parties may join it but may
not act individually. The mnisters (of the civil service, initially

Justine Kasa Vubu and | ater Paul Kapita), regional governors (Eastern Kasai
Eastern Province), mayors (Kinshasa) and others belonging to UDPS and ot her
denocratic parties act in their personal capacity.

50. The Deputy Secretary-Ceneral of AFDL, Gaétan Kakudji, stated on 3 July
that the Secretary-Ceneral of AFDL, followed by his Deputy, ranked in order of
seniority after the President. 1In practice, in Kabila' s absence the Counci

of Mnisters is presided over by AFDL Secretary Deogratia Bugera. Some
decisions of the civil authorities are overruled by AFDL. Every independent

m ni ster has an AFDL adviser, who is seen as the real authority; this has

led AFDL to be assimlated to the old MPR. It may be noted in passing that in
January the new nministers had to swear all egiance to President Kabila and the
Al |l i ance.

51. The Alliance is donminated by nenbers of the Tutsi ethnic group

i ncl udi ng the Banyamnul enge, and by people who lived in exile in the

United States, Belgiumand South Africa during the dictatorship (the
“diaspora”). A third inportant group are the Katangese. Sone forner

conmpani ons of Lunmunba in the 1960s have al so cone to the fore. It has not
been possible to overcone the lack of plurality in AFDL and the Government.
Abr oad, hopes of an inprovenent had been raised by the announced change of
cabinet due to take place in January 1998. But within the country distress
merely increased; the sanme sphere of influence was strengthened, and the new
M nister of the Interior is a cousin of the President.

52. Rol e of the historical opposition to the Mbutu regine: The peacefu
opposition to Mobutu is frustrated at being marginalized. The Union for
Denocracy and Soci al Progress (UDPS) has conpl ai ned about this since the
installation of the newreginme. On 14 June, it criticized the Governnent for
havi ng departed conpletely fromthe CNS agreenents; on 17 June, the

Uni fied Lumumbi st Party (PALU) demanded that the Governnment reduce the
transition period to 12 nonths; the Christian Denocrats called for the
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formation of a Front pour la survie de la dénocratie (FSD); and

Joseph A enghankoy, |eader of the Forces novatrices pour |'union et |a
solidarité (FONUS), criticized the undenocratic course taken by AFDL

(24 June). The Catholic bishops have expressed regret that war has been

the neans used to end the dictatorship and, above all, that the politica
programe approved by CNS is not being followed and that the new authorities
do not respect human dignity (2 July). The people have al so expressed their
views in public demonstrations calling for genui ne denocracy and the
departure of the Rwandans in the Governnent, such as those organi zed by UDPS
on 20 and 30 June, 25 July and 15 August and by PALU on 25 July.

53. By a decision issued on 26 May by the Deputy Mnister of the Interior
Faustin Munene, all political activity has been banned. Analysts believe that
this course of action was notivated not only by fear of hearing people's
views, but also by the aim in which the Mbutu dictatorship was successful at
| east until 1990, of outlawing all dissent, preventing the energence of
opposition | eaders and obstructing, through repression, any attenpt at

organi zation. The ban on parties is by no nmeans tenporary: the powerfu
Secretary-Ceneral of AFDL announced on 1 June that it would last “for

two years, in the interests of effectiveness”, and on 28 August the M nister
of the Interior, Mwenze Kongol o, extended it sine die as well as prohibiting
the use and display of flags, placards, etc. and warning that any persons who
flouted the ban would be severely punished. On 19 Novenber, Kabila reiterated
the ban on parties on the grounds of the state of energency.

54. The effect of this policy has been obvious: of the 400 of so parties
whi ch existed on 17 May, there are no nore than 15 today. The acts of
repressi on agai nst the parties are described later in this report
(paragraphs. 181-191).

55. The only attenpt to convene a national congress was made on 25 August,
when M nister for the Reconstruction Miaya announced that in Decenber there
woul d be a National Conference on the Reconstruction of the Country, which
woul d be attended by as yet unspecified “active forces of the nation”. The
reasonabl e condi ti ons demanded by the only organi zati ons convened were not
accepted by the Governnent, and the Conference was cancell ed.

56. A certain change in the Government's discourse in October and Novenber
and, above all, in the days prior to a neeting of countries known as “friends
of the Denocratic Republic of the Congo” held in Brussels on 3 and 4 Decenber,
together with the designation w thout consultation of |eaders of denmpcratic
parties in the Constitutional Comrittee and even of incunmbents of mnisteria
posts (sone of those designated did not accept), have not swung opi ni on behind
the reconciliation plans of the AFDL Covernnent.

D. Transboundary nationality

57. The Rapporteur mentioned in his reports E/ CN. 4/1996/ 66,

par agr aphs 84, 85 and 130, and E/ CN. 4/1997/6, paragraphs 111-138 and 239,
the extrenely serious problemof the nationality of Kinyarwanda-speaking
Zairians, who had been nmade stateless by a | aw of 1981. Many of those who
criticized the Rapporteur for his remarks now accept that the nationality
i ssue cannot be left unresolved.
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58. Unfortunately, a de facto solution has energed that runs counter to the
principles and nornms of international law. sinply belonging to an ethnic
group in practice confers nationality in all the countries where that group
hol ds political power.

59. Thi s phenonenon arose before the war, when Banyanmul enge Zairian Batuts
who had supported the Rwandan Patriotic Front were given inportant posts in
Rwanda, despite calling thenselves Zairians (see E/CN. 4/1997/6,

par agraph. 178).

60. There are Batutsi in power now who only a short tinme ago fled to

South Africa as Rwandan citizens, who studied in Zaire as Rwandan citizens or
who keep their Rwandan fanmilies in Rwanda wi thout taking Congol ese
nationality. The Congol ese consider themto be foreigners and their power is
seen as an affront to national honour

E. Proni ses of a new denocratic order and the reality

61. Fromits first resolution on Zaire (1994/87) to its | atest
resolution (1997/58), the Comm ssion on Hunan Ri ghts has been concerned about
the process of transition to a denocratic regine. 1In the latest resolution

(of 15 April 1997), the Conm ssion welcomed the preparations for elections,
i ncluding the establishnent of the National Electoral Conmm ssion and the

“decision to hold a constitutional referendunf. However, it expressed its
concern at the delay in the process, which had been aggravated by the war in
eastern Zaire. It recalled the CNS agreenents and urged that preparations for

the el ections should conti nue.

62. Unfortunately, the change of governnment, far from constituting progress,
has in this respect been a major setback. It is true that under the
Mobut u- Kengo Gover nnent progress was i nadequate and slow, and did not appear
to constitute a real commtnent to the State's obligation to ensure that its
citizens live, and enjoy the human right to live, in a denocracy. ° But at

| east a process was under way.

63. The Government highlights as inportant achievenents in attaining a
denocracy its triunph over Mbutu and the installation of a new Governnent;
Decree-Law No. 3 concerning the establishment of the Inproperly Acquired
Property O fice (OBMA); and the setting of an electoral tinetable and the
establ i shnent of the Constitutional Conm ssion

64. In the light of all the foregoing, the overthrow of the preceding

di ctatorshi p cannot be other than a step towards denocracy. But no denocratic
institution has been installed; Decree-Law No. 3 is, as has al ready been
stated, fully in the traditional authoritarian nmould; the OBMA has done
not hi ng but perpetrate abuses and flout legality; the electoral tinetable is
is changed fromone day to the next, and the Constitutional Comm ssion nerely
represents the political interests of President Kabil a.

1. El ectoral tinetable

65. On 19 May, the Secretary-General of AFDL announced that a constituent
assenbly woul d be convened in 60 days. On 29 May, however, President Kabila
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sent a different nessage when he presented an electoral tinmetable that was to
culmnate in 24 nonths with the first legislative and presidential elections.
The proposed tinetable was due to begin in 1997 with four activities requiring
nei t her massive funding nor international assistance, only the will to carry
them out and a real conmitnent to denpcracy.

66. However, on 13 July Foreign Mnister Bizim Karaha stated in WAshi ngton
that the pl edge nade by President Kabila was nerely a target. It would not be
possible to hold elections until the electorate had been educated and
provocateurs inprisoned or exiled. Nevertheless, the President said
enphatically: “Rest assured that these dates will be respected and that there
will be no foreign pressure to change anythi ng whatsoever”. (“Soyez assurés
gque ces dates seront respectées et qu'il n'y aura pas d'influence étrangere
pour changer quoi que ce soit.”)

67. Neverthel ess, the references to “April” as the nonth for the el ections
began to di sappear. Wen, on 5 August, European cooperation with the
Denocrati c Republic of the Congo was resumed, the President announced that the
el ections would be held in 1999 as schedul ed, * a statenent which he
reiterated on 2 Septenber. Three days |later, however, he said that the

April 1999 el ections mght be deferred if the international community did not
hel p the Denocratic Republic of the Congo to repair its infrastructure. 1In
his New Year nessage he said that the elections would be held in 1999, w thout
mentioning a specific nonth. |In any event, the Rapporteur has been inforned
that there are no teans preparing either the elections or the necessary
groundwor k for hol ding them

2. Constitutional Conmi ssion

68. The announcenent of 19 May by the Secretary-Ceneral of AFDL about the
convening of a constituent assenbly in 60 days was not honoured. |ndependence
Day - 30 June - passed without the expected announcenent of the establishnent
of the Constitutional Comm ssion or of the convening of a constituent

assenbly, which had been announced by Deogratia Bugera, and in July no

Presi dent of the Constitutional Comr ssion was designated; its nmenbers were
not designated in August and it was not solemmly inaugurated on 1 Septenber.

69. Not until 23 Cctober did President Kabila announce Decree-Law No. 37,
whi ch established a 46-strong Constitutional Commi ssion, appointed by hinself
and with a mandate to report by 1 March 1998 (article 9).

70. The Constitutional Conmm ssion does not represent any kind of progress:
all its menbers, officers and alternate nenbers are appointed by the
President. The officers designate the other nenbers to ensure verticality.
Furthernore, all its nenbers will automatically enter the Constituent
Assenbly, which is due to cone into being in June. Although it has been said
that the menmbers of the Assenbly will be elected, it is still not known how

In any event, 46 seats in the Assenbly have al ready been all ocated.

71. Two nenbers of the Conmmi ssion have already tendered their resignation
and in his resignation statenent at |east one of themcited its undenocratic
character in particular
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72. In the Commission a dominant role is played by the senior AFDL | eaders
(at least two ministers, and the father of one of them the Secretary-Genera
of AFDL) and al so former coll aborators of Patrice Emery Lumunba of the 1960s.

I'V. CURRENT ARMED CONFLI CTS
73. In addition to the conflicts arising out of the aftermath of the war and
t he change of governnment, there are still other armed conflicts, sone of them
on the wane, others in full swing, and yet others in preparation. Some of
t hese are descri bed bel ow.

A. Continuing war in Nord-Kivu

74. The war in Nord-Kivu, referred to by the Rapporteur in his report

(E/ CN. 4/ 1996/ 6), which began in March 1993 with the attack on the Ntoto market
and seened to have died down with the expul sion of the Batutsi in 1996, has
increased in intensity.

75. This intensification is due to a nunber of factors, nanely, the return
to Nord-Kivu of the Batutsi expelled in 1996 and now equi pped w th abundant
weapons in an attenpt to recover their |ost possessions; continuing attacks by
the Mai-Mai guerrillas who are at present allied with former nmenbers of FAZ
and FAR and the Interahamve nilitia; the clandestine activities of the latter
who escaped from refugee canps and of whom many are still hiding out in

Vi runga park and ot her places. Mreover, there have been reports of the

di spl acement of Rwandese Tutsis to Nord-Kivu in order to populate this region
as well as the replacenent, sonetinmes in a humliating fashion, of the
traditional chiefs of ethnic groups regarded as indigenous by the new Tuts
authorities (see paragraph 28).

76. The intervention of APR,  which has been acknow edged by the

present Commander of ANC, is beyond doubt: the arm es of Rwanda and Congo
are cooperating agai nst the conmon eneny whom they can pursue anywhere

(12 Septenber). He circulated the transcript of a menorandum sent

on 11 August by the Governor of Nord-Kivu to the Mnister of the Interior

i nform ng himthat hundreds of heavily-arnmed Rwandan sol diers in rubber

di nghi es were passing through Masisi and disenbarking with the intention of
rei nforcing the Congol ese arny that was operating in the region

77. I nnunerabl e attacks were | aunched by both sides but, as usual, nost of
the victins were either Congol ese or Rwandan civilians. Although no
estimates of the number of victins are avail able, humanitarian agencies
menti on some 2,000 dead up to Septenmber, as well as thousands of displaced
Bahutu, Batutsi and Congol ese. The environnment has been badly ravaged.

78. Among the better-known incidents, nention may be nmade of one that cost
the Iives of eight AFDL soldiers on 23 April, three clashes in May on the
Bukavu- Wira road, and others at the Sake Masisi crossroads, on the
Goma- Rut shuru road and subsequently in M nova, Mkel el e, Nyabi bwa, Ngungu
Nyabonbo, Katale and other places. The nmany villages burnt down include
Masi si, Bulwa, Mnfi, Birere, Mitiri, Bushuhi, Kahocho, Kanii, Buabo

Ki bi rangi ro, Kyafulu, Byonga, and Ml anbozi (Novenber).
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79. The conflict, of the sanme nature and origin, has also spread to Sud-Kivu
where, at the beginning of Cctober, the Mii-Mi seized control of part of the
regi on between Bukavu and Kavumu (airport sector) and the town of Makituga.
Dozens of persons were killed prior to the retreat of AFDL, which | ater on, by
way of reprisals, is said to have bonbarded Lugushwa and Byonga.

On 11 Decenber, Mai-Mai mlitianmen, together with fornmer nenbers of FAZ and
FAR and I nterahamve, took the town of Bukavu with the intention - as announced
by the clandestine “Patriot Radio” - of expelling all Batutsi to Rwanda,

rel eased prisoners and then made off. The official account nentioned 5 dead,
al t hough ot her sources speak of about 20. As was to be expected, defencel ess
citizens were the victins of the reprisals.

80. On 24, 25 and 26 Decenber fighting, resulting in a |arge nunber of dead,
took place in Kanyaruchinya (“the assailants canme from Rwanda”), Nyarangongo
and Bukumu.

81. The Governnent's responsibility in this matter is obvious: in the first
pl ace, the conflict reached its peak in July and August, the Alliance having
al ready consolidated its power; secondly, AFDL, with the support of APR,
participated directly. One exanple is the destruction, with the help of three
helicopters, of the town of Msisi, anong others; Masisi hospital was burnt
down and the patients nurdered.

82. However, there is no doubt in the Rapporteur's mind that all parties to
this conflict were responsible for flagrant and extrenely serious violations
of the nornms of international humanitarian | aw.

83. On 10 Septenber, the Governnment announced the establishnent of

a 32-nenber Pacification Conm ssion. Subsequently, however, President Kabila
attributed all responsibility to forner nenbers of FAR and |nterahamve addi ng
that the Mai-Mai represented nobody, a fact which deprived the Commi ssion of
al I neani ng.

84. The only serious efforts made consisted in the replacement of Rwandan
sol di ers by Congol ese AFDL soldiers. This, however, resulted in |ooting and
the flight of about 7,000 Congol ese Tutsi, ' and in “afande” Masasu Ningaba's
m ssi on whi ch, although bringing about a certain anpunt of pacification
resulted in his arrest (paragraphs 44 and 173).

85. The Government has stated that a nunber of Mii-Mii and Bahutu
surrendered to the AFDL forces. In point of fact, however, it appears that
only about 600 did so, and of this nunmber 500 were massacred at Kinyongote on
11 September, according to what the Rapporteur was told.

B. Activities of the Conseil de la résistance et de la libération de Kivu

86. Former officials of the Mobutu regime, such as former First

Vi ce-President of HCR-PT. Anzul uni Benbe (founder of GRABISI, G oupe

d' appui et de soutien a Anzul uni Benbe Isilonyi), former Prine Mnister
Faustin Birindwa, forner Mnister Pay Pay and others, nobst of them of the
Benbe ethnic group, with the help of other persons such as Charles Nsinmba, a
former conrade of President Kabila, have, in Tanzania, forned a Conseil de la
résistance et de la libération de Kivu, which is said to have carried out
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attacks on the region, although the Rapporteur has been unable to confirm
this. Babenmbe, Bafulero, Bavira, forner nenbers of FAR and the Nyangona Front
for the Defence of Denobcracy (Burundians) allegedly participated in these
attacks.

87. It has been inpossible to confirmthe report of an AFDL attack agai nst
Conseil mlitants in Fizi between 2 and 5 August, which allegedly caused
some 800 deat hs.

C. Calls to resistance by generals of the forner Zairian Arned Forces

88. Al t hough, to date, no mgjor incidents have been reported, a dangerous
call to resistance has gone out fromformer generals El uki Mongo Aundu, former
chief of the FAZ CGeneral Staff and Nzi nbi Ngbal o Kingo wa Basa, fornmer
Commander of DSP, G and Admiral Mavua Mudi ma, Baranoto Kpama, former Commander
of the Civil Guard, and Ilunga Shanmanba, former Mnister of the Interior, who
are already said to be recruiting former solders of the defeated FAZ and
mercenari es. This novenent was supported by Mbutu fromexile. On

13 Decenber, Baranoto, Mavua and Nzi nbi were arrested in South Africa for
these activities. Although this call to resistance seens to have been
unsuccessful, it had repercussions within DRC in that many non-offi ce-hol di ng
sol diers were arrested on a charge of collaborating with the generals in
exile.

D. Violence against Cabindan |eaders in Eastern Province

89. It has been reported that in Eastern Province Alliance soldiers
attacked, tortured and killed Cabindans exiled there. The perpetrators | ook
like Alliance soldiers but, curiously, speak Portuguese, which seenms to
suggest that an Angol an conflict has been inported into the Denobcratic
Republic of the Congo. One such incident occurred in Kinblanga, where a
nunber of persons were killed. This violence has apparently cone to an end
since it seens that there are no | onger any Cabi ndan | eaders alive.

V. SITUATION I N THE REFUGEE CAMPS

90. Previous reports contained a description of, anong other things, the
situation of the Rwandan refugee canps in Zaire, the security neasures

i ntroduced by the international community, the Zairian Governnment's failure to
conply with its undertaking to isolate those responsible for genocide or
intimdation, etc. |In general, Zaire agreed to suffer the consequences of a
tragedy that occurred in another country (E/ CN. 4/1995/67, paras. 96 to 103;

E/ CN. 4/ 1996/ 66, paras. 43 to 54), accepting refugees. The consequences of the
war were di scussed in docunment E/CN. 4/1997/6 and Add.2 and in the report of
the joint mssion (A/51/942, sect. IV): rebel attacks backed by foreign arned
forces, so-called voluntary repatriation; voluntary repatriation with the

assi stance of UNHCR and the di sappearance, by May 1997, of sone 140, 000
refugees. The attacks on the canps and the bl ockadi ng of humanitarian

assi stance were nmentioned as net hods of exterm nation

91. Humani tari an assi stance to the refugees, although not conpletely
bl ocked, encountered serious difficulties, such as denial of access for days
on end, restriction to certain tines, etc. The Governnent's decision to send
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AFDL troops to the Shabunda canps (Sud-Kivu) on the pretext of nonitoring the
repatriation of refugees was a source of concern; this action led this
Rapporteur and the Special Rapporteur on extrajudicial, summary or arbitrary
executions to ask the United Nations Hi gh Comm ssioner for Refugees to
intervene. UNHCR notified the rapporteurs of the steps taken, which
ultimately proved effective.

92. In m d-Decenber and followi ng the repatriation of sone 685,000 persons
at the end of 1996 and another 184,000 in 1997 (meking a total of 869,000), in
addition to the persons expelled by the Kinshasa authorities in flagrant
violation of the 1951 Convention relating to the Status of Refugees, sone
35,000 had been located in various towns and villages. |In Septenber, and
following the refoulenent, all refugee canps in the Denocratic Republic of the
Congo were closed. However, the fate of sonme 180, 000 refugees was stil
unknown.

93. The Government still maintains that the refugees are responsible for
genocide, killings, etc. and that they are protected by UNHCR. On 2 Cct ober,
M ni ster Kongol o ordered all humanitarian organi zations working in Goma to
depart without delay, a neasure that becane effective inmediately for UNHCR
and on 4 Decenber for the NGOs working with it. He also ordered the expul sion
of the remaining refugees in the country. UNHCR s absence fromthe region
created a serious problemfor the Congol ese Batutsi who had taken refuge in
Rwanda as a result of the war in Nord-Kivu (see E/CN. 4/1997/6/Add. 2, and
paras. 74-85 above). On 11 Decenber the Midende Congol ese Batutsi refugee
canp in G senyi (Rwanda) was attacked and between 302 and 1, 614 persons were
killed; this event obliged the two Governments concerned to plan the return of
refugees to the Denocratic Republic of the Congo. However, owing to the
closure of the canps in Goma, UNHCR announced that it would be unable to
provi de the humanitarian assi stance required, and so the refugees had to
remain in Rwanda and were transferred to the Byunba canp.

94. A further influx of refugees from Rwanda began in Cctober. These
persons were Bahutu who had been repatriated and once again persecuted in
Rwanda, particularly in the G senyi and Ruhengeri prefectures. Their nunber
is estimted at between 4,000 and 5,000 and they are not receiving UNHCR
assi stance because of the obstacles created by the Governnent.

Violation of the basic principle of non-refoul enent

95. The Mobutu Governnent, in general, respected the principle of
non-ref oul enent, the cornerstone of the international refugee protection
system Quantitatively, violations were at their |owest |evels between

27 Novenber 1994 and 19 August 1995, despite the enornous pressure from
Zairian society to expel all the Rwandans and the threats to close the canps.

96. The sane was not true in the territories under the authority of AFDL.
The attacks on the canps, the bl ockading of humanitarian assi stance, the
forcing of the refugees into the forests and the deceit used to |ure them out
by prom sing them food and then massacring them- all these and other actions
are not only a violation of the obligation to protect the human rights of
refugees, but have al so generated overwhel ning pressure in favour of forcible
repatriation.
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97. Cases of refoulenent in its traditional sense have also occurred. On
the night of 3/4 Septenber, with no advance warning, soldiers fromthe

Al | i ance, which had announced its intention to expel the refugees, surrounded
the Ki sangani refugee transport facility, renoved about 440 Rwandan refugees
and 325 Burundi an refugees, including 252 wonen and 242 children, and flew
themto Kigali in three flights. The H gh Conm ssioner for Refugees |odged a
strong protest against this outrage. Oher cases occurred in Kisangan

(23 Novenber) and el sewhere

98. The Government has al so sent back to Burundi a |arge nunmber of
Burundi ans who had been refugees in the Denocratic Republic of the Congo for
over 25 years; over 100 of these persons were undeni ably of Congol ese
nationality.

Internally displaced persons

99. The situation of internally displaced persons as a result of the influx
of Rwandan refugees, the ethnic conflict in Nord-Kivu and the war of

i beration were analysed in the reports of the Rapporteur
(E/CN. 4/ 1997/ 6/ Add. 1, E/CN. 4/ 1996/ 66, paras. 23-32) and of the joint m ssion
(A/56/942). The ending of the war of |iberation did not solve the problem

al t hough sone Batutsi displaced from Nord-Kivu were able to return to their
homes. However, the renewal of the conflicts in that region has caused
further displacenents.

VI.  HUMAN RI GHTS UNDER THE REG ME OF MARSHAL MOBUTU

100. The pattern of human rights violations described in previous reports did
not change in the areas controlled by Marshal Mbutu's regime until 17 My.
There was a general atnosphere of insecurity, in which the popul ation suffered
from the arbitrariness and brazen arrogance of the Zairian armed forces; an
inefficient judiciary; severe repression of freedom of expression and opinion
al though within the margin of freedomtolerated since the National Sovereign
Conference; systematic torture and deplorable prison conditions; and the
absence of neasures to give effect to economc, social and cultural rights.
Two new forms of abuse appeared: dissidents were accused of acting in
conplicity with the foreign aggressor and opposi ng the new banknotes. The
mere nention of Kabila's name was cause for reprisals, and it becanme extrenely
ri sky to possess photographs of G senga or Lumunmba. The traditiona

oppressors - the army and the police - were joined by Serb nercenaries. Sone
newspapers incited racial hatred, especially against the Baluba, the ethnic
group to which Tshi sekedi and Kabila bel onged. The situation of the NG3s was
extrenely precarious.

101. As they fled fromthe advancing rebels, the soldiers engaged in |ooting
and commtted all kinds of atrocities, with the result that the rebels were
received as genuine liberators. |In many cases the victinms were forner |eaders
and political opponents of Mbutu w th whom FAZ nenbers settled past accounts.
On ot her occasions, any property at all was looted - from Hutu refugees and
fromhospitals (at Kindu in February, for exanple). The people called the FAZ
soldiers “fleeing |ooters” (pillards-fuyards).
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A. Right tolife

102. Death penalty: As in previous years, death sentences continued to be
handed down, particularly in cases connected with the war, with no respect for
due process. The Rapporteur |earned of the cases of Dr. Joseph Kanku

Pi nganay, accused of spying, of 14 soldiers of various ranks accused of
cowardi ce and of one official accused of robbery. However, as in previous
years, these sentences were not carried out. Sone of the prisoners were
transferred to Kinshasa, but escaped when the rebels arrived.

103. Political murders: The npst dramatic case of political murder conmtted
by DSP was the assassination of General Mahel e Lioko Bol ungu and

CGeneral Busenbo, together with the forner's bodyguard, Kasenba, who were
accused of being traitors when Kinshasa fell. There were many ot hers,

however, especially during the fall of the capital, when Batutsi were being
hunt ed down.

104. Arbitrary deprivation of life through abuse of power shiel ded by
inmpunity: The acts attributed to the Serb nmercenary Dom ni que Yugo are
especially serious. He is accused not only of crimes related to the war for
whi ch he was hired, but also of ordinary offences. According to reliable
reports received by the Goupe Justice et Libération, Yugo personally executed
sonme 120 peopl e between 2 and 15 March

105. There were reports that the Zairian Arned Forces, in their flight,
conmitted acts of looting that resulted in death, such as that of Dr. Bongo on
3 January in Goma

B. Right to physical and psychological integrity

106. Systematic torture under the Mbutu regi ne showed no change

from previous years. Reports were received of the torture suffered by
Chri st ophe Moi ana Kadj anda, a trade union | eader detained on 21 February for
proposi ng negotiations with the Alliance, and by Bayato, in Kisangani, who was
detained and tortured for 48 hours for tal king about the rebellion

C. Right to security of the person

107. Reports agree that the only notivation of the Zairian Armed Forces in
rel ocating to Equateur seens to have been to take as much as possible with
them Wtnesses say: “The soldiers attacked ne in Linmte on 23 February and
stole NZ 9, 700,000”; “the soldiers in Ndolo attacked the AZADHO offices and
stole NZ 1,600,000”; “the soldiers attacked Mandongi's house in Kisangani and
stole Nz 2,500,000”; and “they looted the factory in Isiro, |eaving thousands
wi thout jobs”. It is inpossible to list here the many ot her cases reported.

108. The security of José A engankoy, a political |eader (who had already
been arrested in Novenber 1996), Benbe Sal aona, a businessman, and

Aziz Kundili and Sanga Bongaga, political |eaders, was also threatened by
arbitrary acts of the authorities for criticizing the banknotes issued in
January.
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109. This right was also violated by incitenent to ethnic hatred. In April
the Bangal a (Mobutu's tribe) attacked the Bal uba and Batutsi, who
counter-attacked, all of which resulted in a |large nunber of fatalities.

D. Right to personal liberty

110. In the | ast days of the deposed Governnent, there were nmany arbitrary
arrests. The accusation of being a supporter of the Alliance was one of the
nost frequent reasons, as shown by the arrest in January of four youths from
the so-called “original” Union de fédéralistes indépendants (UFERI) accused of
bei ng col | aborators. Col onel Prosper Nabyolwa Miganguzi, who was accused of
being a traitor, was arrested by SARM on 12 Decenber 1996.

111. In addition to these cases, others are nentioned under the sections
covering freedom of expression, assenbly and association and include cases of
torture.

E. Right to freedom of opinion

112. On 14 February, all political progranmes on radio and television were
prohibited, while in April foreign correspondents were required to renew their
credentials on the pretext of conbating disinformation.

113. The freedom of many journalists was curtailed. The cases reported
include: (a) the editor of Le Palmarés, Mchel Ladi Luya (detained from4
to 24 January, for witing about Mbutu's illness); (b) a Swi ss correspondent
for Libération (expelled fromthe country on 23 February); (c) the
correspondents for Le Monde and Radio France Internationale, who |ater
suffered the sane fate; (d) Emmanuel Kabongo Malu, of Le Potentiel, who was
interrogated by SARM for nore than five hours because of articles in that
newspaper (7 February); (e) José Feruzi of L'Quragan and Kasongo Miki shi of
Le Batisseur, who were detai ned between 1 March and 1 April by the police;
(f) journalists from Associ ated Press, who were arrested and beaten on 9 Apri
for covering a political neeting; (g) the journalist Sapu Kasadi, who was
attacked with a bayonet; (h) the wife and children of the exiled journalist
Benj am n Sham Lapong, because of an article he wote for La Tenpéte des

tropi ques in January.

F. Right to freedom of association

114. NGOs, and especially those dealing with human rights, found thensel ves
in a particularly difficult situation. The persons affected included the
Presi dent of AZADHO, Guillaunme Ngefa, who was sunmoned to appear before the
Government for criticizing the new banknotes, C énment Citeya, of Justice et
Li bération, and Di smas Kitenge, of Goupe Lotus in Kisangani, who were
interrogated by the National Intelligence and Protection Service (SNIP) for
recei ving faxes from abroad.

G Right to freedom of assenbly

115. On 14 February, in response to a citywi de strike organized by FONUS in
A enghankoy on 10 February, the Governnent banned all public denpnstrations in
Ki nshasa. This did not prevent sone from being held, but they were harshly
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dealt with: on 7 March, the | eaders of UDPS were arrested while participating
in a denonstration, and another was violently put down on 9 April when UDPS
acconpani ed Tshi sekedi, who had been renoved fromoffice by Mbutu, in his
march on the Prime Mnister's offices. The same occurred on 14 April.

H  Econom c, social and cultural rights

116. In this section, the Special Rapporteur refers back to the conditions
described in his previous reports, particularly to the absence of nmeasures to
gradual |y ensure respect for these rights, the adverse effect of the
deteriorating economy, the very high inflation rate (741 per cent in 1996, a
rate that continued into the early nonths of 1997), and the |ow investnment in
heal t h, education and housi ng.

117. The conflict exacerbated the | ack of protection: a cholera epidenc
which was attributed to soldiers and civilians fleeing fromthe east, struck
Kinshasa in April, and the State nmade no effort to help the victins.

118. Secondary school students were unable to sit their final exam nations on
schedule in three of the country's 11 regi ons (Bandundu, Bas-Zaire and
Equateur). |In Kinshasa, they were postponed because many parents were unabl e
to raise the equivalent of US$ 10 for the exam nation fee.

I. Situation of children

119. Here again the Rapporteur refers back to his earlier reports.

Si nce 1994 he has been expressing concern because extrenme poverty primarily
affects children, a situation that is aggravated by the conplete absence of
the State in terns of providing for education - which is nostly in the hands
of parents - and health. In his 1997 report (E/ CN. 4/1997/6, para. 208) he
expressed concern at the recruitnment of children by FAZ, although this
extrenely serious practice seens to have been | ess wi despread than in the case
of AFDL.

J. Situation of wonen

120. Comm ssion on Human Rights resol ution 1997/58 requests the Rapporteur to
continue to apply a gender perspective to a greater extent in drawing up his
reports, including in the collection of information and in recomrendati ons.
The Rapporteur had expressed concern at the situation of women
(E/CN. 4/ 1995/ 67, paras. 238-241; E/CN. 4/1996/66, paras. 112-115;

E/ CN. 4/ 1997/ 6, paras. 150 and 151), but had al so included violations of
wonen's human rights in the sections devoted to each specific right. Owing to
the lack of progress in this area, the nore recent reports had referred back
to earlier reports, noting any changes that m ght have occurred.

121. The Rapporteur received no reports, either fromthe deposed Governnent
or from NGOs on changes in the situation of wonen. However, during his visit
to Goma in March, he heard testinmony from Zairian wonmren who felt that their
situation had worsened because of the conflict; shortages of basic necessities
were even nore serious this year
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122. Women continue to be subjected to torture as well as rape but the only
cases where nore specific data are available are those of Okako Djel o and

| keha Onahi ndo, on 5 January in Kindu. An l1ll-year-old girl, Bebe Tenmate, was
al so raped in Kindu 48 hours |later

123. On 16 January, the Conmittee on the Elimnation of Discrimnation
agai nst Wnen (CEDAW considered an oral report, submtted on an exceptiona
basis, by the representative of Zaire. Many aspects of this report differ

considerably fromthe reports of the Rapporteur: “the political will to
ensure wonen's societal and public participation was al so apparent”; “only
14 per cent of girls [are] not at school or attending functional literacy

programes”, and so on. The truth, in the Rapporteur's view, is that while

st eps have been taken to ensure wonmen's participation, they have not reflected
State policy but have been taken by civil society, and in the case of schoo
enrol nment the results | eave nuch to be desired. The Conmttee noted a nunber
of subjects of concern with regard to the situation of wonen
(CEDAW C/ 1997/ L. 1/ Add. 11)

VII. HUMAN RIGHTS I N THE LI BERATED AREAS AND UNDER
THE GOVERNMENT OF PRESI DENT KABI LA

124. The situation of human rights in the Denocratic Republic of the Congo,
both during the war and after the AFDL victory, nay be described as follows:

(a) All power is in the hands of one person (see articles I, II, 11,
IV, V, VI, VII, I X and XlI| of Decree-Law No. 97-3 and paragraphs 51-58 above);

(b) A climate of terror prevails because of the way in which the
Al liance won its victory, the fate net by the Rwandan refugees in the canps
and the settling of 32-year-old scores;

(c) The regine is a nilitary regi me which has absolute control over
the country;

(d) Wth the exception of Kinshasa, where newspapers are in
circulation, the country is in a state of conplete disinformation: there are
no newspapers, radio stations are controlled by AFDL, there is no posta
service and the tel ephone service is not worKking;

(e) There is terrible stigmatization: to be accused of genocide or of
being, inter alia, a Mbutu supporter, ' an Interahamwe, a Hutu or a Benbe can
be sufficient grounds for being killed, |ooted, stripped of one's property,
arbitrarily detained, tortured or exiled. Even menbers of the |oca
popul ati on are contenptuously referred to as “ki chuchu”

(f) There is no nmechani sm whatever for participation

125. Incidents which the Special Rapporteur nmentions in his report
(E/CN. 4/ 1997/ 6/ Add. 2) as not being part of the war per se, such as sunmmary
executions (paragraph 22), enforced di sappearances (paragraph 25), torture
(paragraph 27), violations of freedom of expression (paragraph 29) and
violations of the right to own property, should, where they occurred in 1997,
be understood to be covered by this report.
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A. Right tolife

126. Death penalty: AFDL has reinstated the application of the death

penal ty, which was ordered in Mbutu's time but not carried out. The
Rapporteur was infornmed of the followi ng cases: (a) Kayongo Ki sase was
executed on 22 Cctober, inmediately after having been convicted on the

spot by the Mlitary Court in an irregular trial for a crime commtted a

few m nutes before; (b) Eight soldiers were sentenced to death on 27 Septenber
for ariot in protest against the non-paynent of their wages. They were

not allowed to appeal; (c) A soldier, Mavuma Kieto, was sentenced and executed
in public in Papa Kitenbo stadiumin Maza-Ngungu (Eastern Province)

by AFDL Conmander John Sankasa for a nurder under ordinary |aw nurder;

(d) Col onel Katanga Mbnga and sol diers Mibere, Mmelwa, Kafuni, Miuyonbo and
Kabeya were sentenced to death by the President of the Mlitary Court,
Commander Mbkato Ki ana; (e) Conmander Mokato sentenced Modal uku wa Mono to
death for a nurder under ordinary law. It is also reported that two other
persons are awaiting execution in Kasaya prison in Lubunbashi.

127. Political murders: According to various reports which are credible, but
whi ch the Rapporteur was unable to confirm André Kisase Ngandu, a Zairian who
was a founder of AFDL and highly respected in the former Zaire, was
assassinated by Alliance forces on 8 January 1997. The incident is attributed
to a Rwandan sol di er accused of nunerous acts of violence both in his own
country and in the Denpcratic Republic of the Congo. Two other very serious
cases are the alleged nurders of two Katangese gendarnmes, part of a group of
13 peopl e who were detained on arriving in Lubunmbashi for an interview with
Presi dent Kabila and General Ml and.

128. Under the heading of “settling of scores”, the follow ng politica
murders were reported: on 15 May, an AFDL soldier killed a Hutu refugee,
whom he suspected of having killed his famly, in Mandaka; on 15 My,

Bahoya Li kong, recruited by AFDL, was nurdered for disloyalty; on 17 My,
victorious troops killed the police chief of the Kisangani Term nus district
in Kinshasa for allegedly inciting the | ocal population to protest against
their abuses; the follow ng day, a nenber of the Batadulua Venant Civil Guard
was nurdered when he cane to turn in his weapon; in |ate My, Professor
Omotela, a human rights activist in Yabongo, was nurdered by AFDL soldiers. A
very serious case of mass political nurder occurred in Uvira, during the night
of 25/26 May, and is attributed by many sources to the soldier who allegedly
killed André Kisase. Sone 10 victims were first detained and then nurdered in
cold blood, causing public outrage (see paragraph 131 below). Another case of
mass nmurder, apparently without trial, is that of 500 Mai Mai and Bahutu
guerillas who surrendered to the AFDL forces and who were, according to what
the Speci al Rapporteur was told, massacred in Kinyongote on 11 Septenber. On
7 Novenber, 14 Bahutu were executed on the orders of an “afande” in

Ki nyongote during the funeral of three other conpani ons who had died as a
result of torture in prison (see paragraph 134 (n)). Ndakpal a Bul unda, a

uni versity professor and AFDL chairman in Rungu, was nurdered by soldiers in
Isiro Eastern Province, on 16 Decenber.

129. Enforced di sappearances: In addition to the cases nentioned in the
report (E/CN. 4/1997/6/Add. 2, para. 25), many of which occurred in 1997, the
nost serious case was that of 16 Hutu soldiers in Mama Yeno Hospital (now the
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General Hospital), who were renoved by AFDL officers on the day that Kinshasa
was taken over and who are still missing. Their |last nanes are: Migiraneza,
Musabye, Cymana, Nsengi mana, Nki zumwam , Miunyangazu, Minyar uki ko, Byarugaba,
Byari mana, Turatshinze, Kamanzi, Ruziriliramana, Turim mana, Utamuli za,

Twagi rayezu and Uwnayezu. Matungul au Bareke, chief of the Ki buma group, and
his brother Siyapata, were detained on 26 February and are still mssing, as
is their younger brother, detained on 7 April. As of the date of this report,
t here has been no news of M tsenunda Mazanga, detained on 16 April in the
eighth military district jail. Nyangoma, a Kibingo nerchant, was arrested and
di sappeared on 15 August. Bolenge, conmunity chief in Djoa, Equateur, was

ki dnapped on 15 May by soldiers taken to be “Rwandans”, was brought before the

AFDL chief in Mdandaka, where he di sappeared, and is still mssing. Another
case, which still has not been confirnmed (see paragraph 138) is that of Freddy
Li beba Baongoli, who was arrested on 21 Decenber and tortured and of whom

there is no news. Kayihura Alois, Hutu professor at the University of

Ki sangani, his wife, Mikantibinmenya Felicité, and his children, Eustache and
Rosi ne, were ki dnapped on the university campus by Ki nyarwanda- speaki ng

sol diers on 17 Novenber. Thirty-three Rwandan refugees, including children
wer e abducted by sol diers at Kisangani General Hospital after being accused of
genoci de.

130. Arbitrary deprivation of life through excessive use of force in
repressing crinme or dissidence: This category includes violations conmitted
by public officials, in the exercise of their duties, in suppressing dissent
or ordinary crinme, such as the nmurder of Masango Nzani for seeking to attend a
tribute to the much-I1oved General Mahele in the church in which his body was
laid out, a crine cormitted after he had been overpowered, humliated and
forced to kneel and beg forgiveness; the nurder of seven soldiers of the
former Zairian arned forces, who were burned alive for alleged |ooting on

17 May; the nurder of Linbete Lingoli in Yabotunelase for practising
witchcraft; the killing of Kom sa Kiakumbutu and Miuzul u Theo when a peacefu
mar ch organi zed by the Parti |ununbiste unifié (PALU) was suppressed on

25 July; the killing of Al exandre Makol o when a student protest on 27 August

i n Kinshasa was suppressed; the killing of Martine Npuno Nkuba on 11 August
for being in a place reserved for AFDL nenbers in Lubunmbashi; the killing of

ni ne persons inprisoned for witchcraft in Kala, Katanga, in August.

Twenty persons accused of corruption or sinply of engaging in politica
activity were killed in early August and Nicole Bute was nurdered on 20 May on
suspi cion of stealing a mrror

131. The absurd and brutal suppression of the popular denonstration
expressing outrage over the nurders in Wira on the night of 25/26 My
(see paragraph 128) was particularly serious: according to some sources,
38 people, and according to others, 126 people, were killed and hundreds of
ot hers, including the new Governor, injured.

132. Arbitrary deprivation of |life through abuse of power shielded by
impunity: The indiscrimnate violence against the stigmatized, the |licence
given to the kadogos to take booty and the | ack of supervision in detention
centres have resulted in many people being killed with inmpunity by AFDL
soldiers: (a) 15 people were killed on 6 July at Ngiri-Ngiri; (b) two noney
changers, Vata and Botuli, were nurdered in the Mulaert district of

Bandal ungwa; (c) a boy, Rene Balika, was killed by a grenade and many ot her
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people injured on 13 July; (d) shopkeeper Ewal o Monga was killed on 15 July in
Limte, Kinshasa, when he was robbed of NZ 14 million; (e) Ms. Manbu Rufunda
was nurdered at Lume on 23 April; (f) a Labenese merchant was nurdered on

17 July at Barunbu when he was robbed of US$ 7,000; (g) Justin Lokala was
killed on 21 July because he recognized mlitary assailants who had extorted
nmoney fromhim (h) Thethe Tatia was killed on 23 July by soldiers who raided
her house; (i) on 3 April, Cenment Mijarwanda and Vi ncent Chi kala, who were
being held in a mlitary jail at Ishasha, were killed by guards under the
orders of Césaire in order to rob them of US$ 20,000; (j) on 13 June, soldiers
killed two people who were drinking beer in Nganda, Nord-Kivu; (k) on 6 July,
Léandre Hanmisi was nurdered at Karisinmbi in order to rob himof NZ 600, 000;

(1) Ms. Wvine was nurdered at Karisinbi by soldiers who dragged her from

her home on 21 June; (m on 15 June Eugene was murdered in Karisinmbi in the
course of a robbery; (n) on 6 July, 15 people were massacred by Alliance

sol diers who fired on peaceful citizens (the nanes of sone of those killed
are: Assukiswa, Kivuila Muta, Mikendi, Kiwa, Tanbwe Binasalim

Bongal a Joseph, Sakanmeso Suanba and Al bert and Mabal e Amiako, the latter

bei ng a nenber of AFDL); Dieudonné Kitengé was publicly shot for having
commtted adultery; (o) two guards, one of whom was named Benjami n, were

mur dered by two Ki nyarwanda- speaki ng soldiers on 4 Septenber in Birere, Goma
(p) on 7 Septenber, a Congolese mlitary driver was nurdered by ANC nenbers in
Gome, apparently in an attack agai nst General Ndenga Mufu, al so Congol ese;

(gq) on 20 Septenber, Anne Isita and her son Paul N Sibu were shot by AFDL in
Kapenda, Kwango, Bandundu, on charges of witchcraft; (r) On 15 Novenber,

sol diers killed Mputu Nkayi in Mi-Ndonbe (Bandundu).

133. The summary executions carried out when the Alliance took Inshasa al so
belong in this category. No one denies that the city fell w thout a fight.
However, according to the local Red Cross, some 318 bodi es were picked up
between 17 and 21 May, nost victins were forner nenbers of the Zairian arned
forces and ordinary crimnals whom AFDL troops had caught |ooting. According
to a report by VSV, sone of the bodies had been nutil ated.

134. Death by torture: There have been serious, substantiated reports of
torture, including electric shock through a baton or club. The information
gathered confirnms that torture is used systematically. Cases of torture
resulting in death include the following: (a) on 27 May, soldiers used live
electric wires to whip two soldiers of the former FAZ accused of looting in
Ki nsuka Cinetieéere, killing one of them (b) a little girl died after being
beaten and tortured by soldiers in Kinshasa during the week of 26 May; (c) in

April, Sherifwa Manmboko died as a result of torture in the jail set up in the
Hotel Kabuis in Masisi; (d) another resident Mazinga died in April in an
AFDL jail in Kisangani after being hit nmore than 250 tines with a club

(e) in March, a man called Matalo died in Goma in simlar circunstances;

(f) a Ms. Mbol o Mukpel e, who had been accused of witchcraft, died as a
result of torture; (g) on 22 May, a detained fornmer nmenber of the Civil CGuard
had his | egs and hands cut off and was then burned alive; (h) also in My,
Bokel e wa Foka died in a jail in Isangi as a result of ill-treatment;

(i) in June, a man call ed Bonone also died in Isangi as a result of torture;
(j) in July, two detainees, Makundu El onboakiti and Longal a, di ed under
torture; (k) the report by Bi shop Kasukuti Ngoy adds the case of a Bafulira
who di ed under torture when his eyes were gouged out and a stick was pushed
up his rectum (1) Paul Mikaya, director of the Ngonda primary school in
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Mouji Mayi, was beaten to death by menmbers of AFDL; (m Leon Bounmbe, a former
menber of the FAZ, was tortured to death in Kapal ata canp (eastern Province)
for having arrived late at a presentation (early November); (n) three young
Hutus died as a result of torture in Kinyongote prison (Nord-Kivu) on

6 Novenber (paragraph 128); (o) on 9 Decenber, a man called Manmbueni died as
a result of torture in Mdanza- Ngungu

B. Right to physical and psychological integrity

135. Acts of torture of the kind described in the preceding section, but not
resulting in death, were nentioned in reports to the Rapporteur. Many of them
are recorded in connection with the violation of other rights.

136. The Rapporteur heard accounts such as the following: “they came to ny
home, stabbed nmy wife and took nmy radi o and other property”; “when ... was
returning home fromhis field, soldiers hit himand | eft himunconscious so
that they could rob hini; “the boy was forced to show his student identity
card and, when he did so, the soldiers said that boys were those nost opposed
to giving the Tutsi Congol ese nationality, so they hit himand he had to be

treated at a clinic run by nuns”; “they shot the girl because she conpl ai ned
when they tried to take off her jeans and those of two other girls”; “they
entered the home of ... and hit his brother with a bayonet, robbing him of

US$ 40"; “Ms. COdette Biela Kanyanga, secretary of UNAF was beaten at Gonbe by
menbers of AFDL, who accused her of being the wife of an FAZ col onel; she had
to be treated at the Médicis Cinic”; “on 15 June in Karisinbi, they entered
t he house, stabbed 16-year-old Marie Mingabuli and stole US$ 141"; “when the
victinms shouted for help, other soldiers entered, not to protect them but to
hel p the sol dier who was attacking them and stabbed the owner of the house”

“on 16 June in Karisinbi, soldiers entered the hone of Ms. ... with intent to
commt a robbery, but they shot and wounded the owner of the house in the |eg
and ... in the head”; “in order to stop the torture, the detainees had to take

their torturers to their hone, where their brother had to give them US$ 300";
“after attacking Father Quetare, adm nistrator of the seminary of the Wite
Fat hers, they beat himto get himto hand over the key to the safe, which they
enptied conpletely”.

137. Torture and other cruel, inhuman and degrading treatnent or punishnent:
Sone very conmon forns of torture and cruel treatnent of prisoners, which
denonstrate their systematic and wi despread nature, were: beatings, known

as the bast onnade, which was, according to a human rights activist,
“rem ni scent of the colonial era”; urinating in the nmouths of prisoners; rape
of wonen; electric shocks; and beatings using a plank with nails. Les Am s de
Nel son Mandel a claimthat prisoners at the general staff heardquarters receive
60 blows a day in the norning, afternoon and night.

138. A typical exanmple of torture occurred in the case of National Police

Li eut enant Anbroi se Kuta on 1 Septenmber. He was arrested, beaten, shot and
wounded by soldiers who said that they were acting on the orders of the

M nister of the Interior. He was taken by his captors to prem ses in the

Hi gh Court, where they went on beating himuntil he passed out. It was a case
of revenge by relatives of the Mnster because of an investigation he was
conducting into commercial activities in which they had an interest. O her
particularly serious cases - of the 50 or so well-docunented cases transmtted
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to the Governnment - included cutting off with a bayonet the m ddl e finger of
the right hand of a nman inprisoned for snmoking marijuana on 19 May in Barunbu;
slashing with a bayonet the chest of a youth accused of stealing a tyre on

20 May in Kal amu; breaking fingers with blows froma gun; breaking

Dr. Kambal e Matopo's jaw, admi nistering violent blows to the belly of the
former community | eader of Mbango Itinbiri, Lukia Koko; the beating of
Musunba Tembo Bakwanabaha in Butenbo merely because he had been awarded the
Order of the Leopard by Mbutu; the torture of Lieutenant-Colonel Vincent Bale
on 27 August on PIR prem ses; the beating by six arned AFDL sol di ers of

Mat eene Mushondwa, But el ezi Shabanyere, Banyanga Msendaovyo and

Masunmbuko Miuitira in their hones in Goma on 27 August; on 6 Septenber,

Munber e Bi hamba was beaten and stabbed by AFDL nmenbers in Karisinbi;

Ut shuku Mangala Germain was tortured by a jilted AFDL official for six days in
Ubundi ; on 20 Septenber, M. Bokungu and his deputy were given 50 blows on the
orders of Commander Masasu because they arrived at work late; M. Kasula was
tortured for selling a newspaper whi ch announced that UDPS had come to power;
on 2 Novenber, AFDL soldiers tortured 22 persons for several days in Kahe,
Nor d- Ki vu; on 21 and 22 Decenber, an ANR official, Freddy Libeba Baongoli, was
arrested on charges of possessing weapons, which were actually service
weapons, together with his brother Javier, his sister Marie Claire, his
friends Patou, Kayenbe and Jean Cl aude, his nother Wvine Baongoli and five
other brothers and three other sisters. They were all tortured, some to the
poi nt of death. Freddy Libeba is still mssing (see paragraph 129);

Sal umu Masudi and Ntumba Tshi bunbu, accused of being nenbers of the forner

FAZ, were arrested and tortured in Bandal ungwa on 17 Novenber;

Ndongal a Nzomanbu Eugene was tortured (see paragraph 148 (Qg)).

139. Bertrand Lukando, CRONGD President in Maniema and nmenber of the

non- gover nnental human rights organi zati on Haki Za Bi nadamu, was severely
tortured after his arrest on 15 August (accused of being an “eneny of the
peopl e”), as was CRONGD Executive Secretary Ranazani Di onba, on the same day,
as a result of which he required hospitalization. |In these cases, the reason
for the arrest was the charge of passing on information to the United Nations
about massacres comritted by Alliance Tutsis.

140. There was massive use of torture; 47 people in Goma were tortured for
several days from 26 May onwards

141. The systematic nature of the torture is reveal ed by what happened to a
youth called Richard Miana Kal enga: arrested on 30 June, he was severely
tortured, but released on condition that he gave the names of opposition
students.

142. Cases of torture and cruel treatnent of wonen are nentioned in the
rel evant section bel ow.

C. Right to security of the person

143. It was stated in docunments E/CN. 4/1997/6/Add. 1, paragraph 10, and

E/ CN. 4/ 1997/ 6, paragraphs 186 and 187, that the arrival of the rebels had
signified an inprovenent in the enjoynent of the human right to security. The
PIR contributed to that objective
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144. Nevertheless, that inpression is beginning to fade, although abuses have
not, of course, reached the levels of the previous period, as the actions of
many AFDL sol di ers go unpuni shed. Incidents such as those nmentioned in the
sections on violations of the rights to life and to physical and psychol ogi ca
integrity and which were unrelated to the performance of professional duties
are all too rem niscent of the looting and extortion carried out by the former
FAZ. A nere curfew infringement constitutes sufficient grounds for the use of
vi ol ence. People in Kivu who left the house to go to the toilet in an

adj oining building (case of Ms. Mango Mauzi ko) or who |istened to the radio
after 8 p.m (case of Lubingo) received beatings. St. Charles parish in
Lwanga, Bandal ungwa, on 15 Septenber, Ki nbanseke parish, Evangelical Church of
W tnesses of Christ, on 7 Novenber, the diocesan house in Lisala on

7 Novenber, and others were |ooted by soldiers, who stole valuable itens.
There is also insecurity in the countryside, as shown by the conplaint filed
by Kitom sa farners reporting that AFDL soldiers regularly attacked their
properties, stealing or killing their livestock. Simlar incidents have been
reported in Kitwit, Kibuba and Ki npese, which are very renote places. Over
100 complaints and reports of arrests or house raids, which were carried out
on the pretext of |ooking for weapons or on allegations of protecting FAZ

sol diers and ended in the theft of watches, radios, npbney, clothing,
electrical itens, television sets and so on, were forwarded to the Covernnent,
which did not reply.

145. Acts of this kind were also conmtted for purposes of politica
intimdation. For exanple: (a) the residence of the former Anmbassador of
Zaire to Rwanda was raided on 23 May by Alliance soldiers claimng to be
searching for weapons; the soldiers took a television set, conmputer parts and
a Mercedes Benz vehicle and, as usual, threatened to kill the owner of the
house and fired shots into the air; (b) Professor Bayona Bemaya, fornmer

Presi dent of the now defunct National Electoral Conm ssion, suffered a simlar
raid on 20 July; (c) on 5 June, the residence of UDPS President

Vi ncent Mul unba was | ooted; (d) on 10 June, the hone of Ml anba Kassanda, UDPS
President in Lingwala, suffered the sane fate; (e) on 1 Decenber, soldiers
attacked Madeka's house in Kinshasa, beat himand his wife, and stole val uable
items, including a car; (f) a former DSP official, Franck Wakwa Gerengbo, was
persecuted by two of his former subordinates, now in the service of AFDL, out
of revenge for having been reported for irregularities that brought them

pri son sentences (they escaped when Kinshasa fell); etc. There are countless
cases.

146. Security is also underm ned when the threat of reprisals is used to curb
the exercise of the right to dissent and to take part in political activities,
as AFDL did with, anong others UDPS | eaders Joseph Miukendi wa Mil unba and
Bukasa Kat shi nuena, both on 20 July. Just as reprehensible are the threats
made on 6 December by Ceneral Kifwa, a police inspector, who said that he
woul d “cut off the hands” of anyone who dared di sobey the | aw and that he
woul d beat clergy who said prayers against the established power, since
“politics are politics”.
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D. Right to personal liberty

147. Various incidents described in other sections (physical integrity,
procedural guarantees and freedom of opinion, association and assenbly)
illustrate the precarious state of personal liberty in the Denocratic Republic
of the Congo. Anyone suspected of being pro-Mbutu or anti-Rwandan may have
his freedom and ot her rights viol ated.

148. The Rapporteur |earned of many cases of arrests on political, religious,
cultural and trade union grounds of which the follow ng were sel ected:

(a) the | eaders of the Muvenent national congolais/Lumunba (MNC/L) in
Cohcolla, Ismail Tutw Enpto Lubenga and Ri chard Duni a Lum nangul u Badi haha,
former conrades-in-arns of Kabila who were reportedly invited by himto return
fromexile, were arrested - or rather kidnapped - in Kinshasa and held on ANR
prem ses on 1 July; (b) the ANR coordinator, Kibidini C ément, was detained

wi t hout charge on 22 July; (c) MNC/'L | eaders Nepa Bagili Mitita and

Pierre Wlo were arrested on 5 June and taken to the military prison in Ndol o;
(d) Pierre Lunbi, a fornmer mnister, was arrested without a warrant on 17 June
at the Nganda conference centre for having hired an FAZ soldier as a driver:
he was rel eased three weeks later; (e) Etienne Tshisekedi was arrested at hone
on 26 June for having given a |lecture at the university and was taken with his
wife and famly to the house of Commander Masusu, where he was rem nded t hat
all political activity was banned; (f) Col onel Ngbanda, Director of the

Hi gher Institute of Commerce, was placed under house arrest on 7 June, but

| ater released in response to a student show of solidarity; and

(g) Jean Danmasene Rwasi bo, a teacher in Gona who had been a Hutu refugee in
Katale in 1994, was arrested on 11 August 1997 and as of 4 September had stil
not been allowed to receive visits; (h) Z Ahidi Ngoma, Chairman of the Forces
du Futur party, was arrested on 25 Novenber together with 10 other party

| eaders for holding a press conference to protest against the banning of a
party seminar. Several of themwere tortured and seven were rel eased the
followi ng day. Many journalists were also arrested. Ngoma and the ot her

detai nees are being tried by the State Security Court; (i) Mathieu Kalele

Ka Bila, an UDPS | eader, was arrested on 24 Cctober and accused of incitenent
to racial hatred for having protested about the strong Tutsi influence on the
Government (he was denied food for two days); (j) Jean Francois Kabanda, also
a UDPS | eader, was arrested at a public youth denonstration in support of the
CNS agreenents and in protest at “foreign mlitary occupation”, also on

24 Cctober; (k) Loange Arsene, nmilitary adviser to the Head of State, was

ki dnapped on 12 Septenber, together wi th Commander Lunmunba; they were rel eased
on 7 October and 29 Septenber, respectively, wthout charges; (I) on

16 August, the students Jean Didier Maya, Guy Minipale, Al ain Bolongue,
Malitu wa Mal wa, Mutonba Citoko, Tshamaba Kabeya, Ednond Bede, |saac Monga,
Bwer nard Mut eba, Nzoko wa Kenda, Jean Wazaza, Herve Mwepu, Eddy Moende and
Elie Malet were arrested in Lubunbashi for having taken part in a protest
about the nurder of a student by soldiers; (n) Célestin Shabani, forner

M nister of the Interior and associate of Etienne Tshisekedi, was arrested

bet ween 31 Septenber and 2 October, w thout charges; (n) the |Iawer and | aw
prof essor Nyabi rungu Murene Songe, OBMA | egal director, was arrested without a
warrant on 20 Novenber on orders fromthe State Security Court; National Unity
Party (PUNA) | eaders Ndjate, Bozomm, Mongunga, Manyi, Mbuli, Linengi,

Masl obu, Ekwese, Lekasonm were arrested on 17 Novenber; (0) the pastor of the
Pent ecostal Church in Kinshasa, Théodore Ngoy, was arrested on 6 Decenber; he
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was rel eased, but arrested again on 16 Decenmber for speaki ng about the
personality cult in his sernons; (p) French citizens Claude Mercuri,

M chel Granger and Laachari were arrested in Kolwezi on 8 Decenber for trade
union activities in support of workers in the GECAM NES St ate conpany;

(gq) Diomi Ndongal a Nzomanbu Eugene, Chairman of the Christian Denocrat Party
and the Front pour la survie de la dénocratie (FSD), was arrested in Kinshasa
on 10 Decenber (see paragraph 138); (r) trade union |eaders Ansel me Mifwenge
Kapay and Mayal a were detained for several hours on 12 Decenber after giving a
press conference on the non-paynment of governnment enpl oyees' wages.

149. Attention is drawn to the situation of the wife of Professor Omtel a,
who was nurdered by AFDL (see paragraph 128); she was inprisoned for severa
days after the crine.

150. In many cases, detainees appear to have been rel eased, but in fact they
have not, since they are under house arrest. This is what happened, anong
many ot her exanples, with the following former FAZ officers who were

i ncorporated into ANC and underwent re-education in Kitona canp (see

par agraph 40): Ando, Wale, Mazaba, Lokenyo, Ahono, Gere and Mahanba; they
were arrested and then placed under house arrest sinply because they bel onged
to the same ethnic group as Mobutu.

151. Another serious restriction on freedomis the ban on | eaving the country
for nore or less lengthy periods. Monsignor Laurent Monsengwo, forner

Chai rman of CNS and HRC-PT and Bi shop of Kisangani, found hinself in such a
situati on when he was prevented from |l eaving the country on 30 May to go to
Europe; the ban was later lifted. Balanda Mkuin Liliel, President of the
Suprene Court, was also not allowed to | eave the country and had his passport
taken away, thereby preventing himfromserving as a nenber of the

United Nations Administrative Tribunal (24 Cctober). Joseph O enghankoy,
among ot hers, was prevented from |l eaving the country on 10 Cctober; the same
t hi ng happened to UDPS | eader Val entin Miubake and to the former Vice-Chairnman
of HCR-PT, André Boboli ko Lokonga, on 11 Novenber.

152. Situation of the prison population: The situation of the prison
popul ati on changed as a result of the war. In the first place, the statenent
by the | eaders of the Alliance that it takes no prisoners - with extrenely
seri ous consequences in a war situation, as enphasized in the reports

contai ned in docunments E/CN. 4/1997/6, paragraph 199, and E/ CN. 4/1997/6/ Add. 2,
paragraph 16 - is matched in the area of ordinary crinme: action to combat
crime has largely consisted of killing the crimnal. As exanples, those cited
in this report and those of the victinms the day after the fall of Kinshasa
shoul d suffice: all the political and ordinary prisoners being held in Mkala
and Ndol o prisons were allowed to escape, but many were killed in the days

t hat foll owned.

153. Senior officials of Mbutu' s reginme were arrested and taken to various
pl aces, such as the jail in the H gh Court, the office of the Supreme War
Council, Hotel Invest at Congol ese National Radio and Tel evision (RTNC), the
Gendarneri e Headquarters, jails in the Disciplinary Brigades and ANR and the
resi dence confiscated fromlsungu Kimaka in Binza Pigeon. It was reported
that some of them were subjected to various kinds of torture and other cruel
i nhuman and degradi ng treatnment or puni shment, such as beatings and having
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their hair shaved off, and their conditions of detention were inadequate:
filthy, squalid places w thout nedical care, water, etc. They were finally
transferred to the forner Makal a prison, except for Tshiongo Tshinbi nkubul a wa
Tunmba, who was taken, albeit belatedly, to a clinic because of his very poor
state of health.

154. According to a docunented APREDECI report, there are secret or

cl andestine prisons in which prisoners, especially Hutus, have been execut ed.
It has been reported that they are - or at least were until sone tinme after
the end of the war - in Rutshuru (Al bert National Park), Rw ndi and Butenbo
(former DSP prem ses converted into a torture centre). Sone reports state
that prisoners who tried unsuccessfully to escape were shot.

155. Other reports state that, in Kasapa prison in Lubunbashi, some prisoners
cannot | eave their roomand there are cells where the nunber of prisoners and
t heir names are not known.

156. Food and health care for civilian prisoners in Kasapa and in Boma - and
apparently in all the other prisons - are provided not by the Government, but
by the churches, especially the Lutheran and Catholic churches, and by
famlies, but this is not the case with mlitary prisoners. In Boma, there is
serious overcrowding, since there are only three dormtories for over

80 det ai nees.

157. Kinyongote prison in Nord-Kivu serves as a torture centre, and its first
basenment, intended for civilians, is constantly fl ooded.

158. I n Moanza-Ngungo prison in eastern Province, 3 of the 86 detai nees have
al ready died of malnutrition

159. One sign of the deterioration of the systemof justice is the fact that
only 1 of 97 prisoners in Boma has been sentenced and all the others are
awai ting trial

E. Right to privacy

160. The Rapporteur received a good deal of evidence showing that letters
sent to areas controlled by AFDL are checked. By way of illustration, the
foll owi ng nessage from CGeneva i s reproduced:

“We are witing to you as relatives of victins, as they cannot
do it thenselves since either they are dead or their fanmlies are
prevented from doing so by the climte of terror that reigns in the
country. The postal services in eastern Zaire are not working and to
send a letter fromthe Rwandan canps (such as Cyangungu) you have to
have it read by a Rwandan security official and the sanme applies to
sending a fax.”

Many claimthat they have to turn to people who are travelling in order to
send letters and it is not easy to find sonmeone prepared to take the risk.
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F. Right to due process

161. Anobng the main guarantees of due process, article 14 of the

I nternational Covenant on Civil and Political Rights lists: (a) the right to
be tried by an independent and inpartial tribunal; (b) the right to be
infornmed pronptly and in detail of the nature and cause of the charge; and
(c) the right to be tried wi thout undue del ay.

162. Although the statute for the judiciary envisaged in articles 111, Xl
and X'l of Constitutional Decree No. 3 sets forth the principle of the

i ndependence of judges, it actually makes it subject to the w shes of

Presi dent Kabila, who can relieve judges of their functions and dism ss them
by agreement with the Supreme Council of the Judiciary, which is not
oper at i onal

163. In practice, the independence of the courts has not been respected, as
shown by the follow ng exanpl es:

The President of the Suprene Court, Balanda Mkuin Liliel, was dism ssed
wi th no explanation other than his connection with the forner regine;

A mlitary court was established by Decree-Law No. 19, thus only making
matters worse: (i) it is not justice that is being pursued, but the need to
conpl ete operations to consolidate positions conquered by the 50th Brigade of
the arnmed forces; (ii) it can try civilians, but under mlitary rul es of
procedure; (iii) its decisions cannot be appeal ed agai nst or contested; *®

M kobi Kal aam President of the Hi gh Court of Haut Uél é, was deprived of
his liberty for 12 days, on the orders of an AFDL commander who was annoyed at
preventi ve neasures taken regardi ng four vehicles which AFDL was using, but
whi ch bel onged to soneone el se;

In Kisangani, a mlitary conmander unilaterally refused to carry out an
enforceabl e sentence in favour of a Ms. Mta Mikendi

The Ki sangani prosecutor, Basenbo, was arrested by soldiers and civilian
menbers of AFDL in May, on the basis of a vindictive accusation by a crimnal

In Li kasi, John Kalala, Benbdit Mdala and Raynond Ngoi e, defence |awers
for the priest Courbon, were threatened with torture by the authorities if
they continued to defend him

The Attorney-CGeneral of the Republic denounced several illega
appoi ntnents of judges by the Mnistry of Justice, which led to his dism ssal

164. These problens coul d becone worse as a result of the announcenent by the
Presi dent of the establishnent of another emergency mlitary crimnal court to
try the “incivigues” and persons who attack the civilian popul ation

165. The courts have also failed to performtheir constitutional function of
applying the law. Errors and arbitrary decisions are such that the Kinshasa
Bar Association found it necessary to say so publicly and protest about the
unfounded and arbitrary nature of judicial decisions.
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166. Justice is a two-speed nechanism in Kinshasa, there is still a m ninum
degree of respect for the rules, but, according to all the reports received,
there is no justice in the regions other than the political authority of AFDL,
whi ch orders arrests, searches and evictions, inmposes and collects fines and
even hands down penalties. Fornmer practices also continue in the provinces,
where it is quite common for litigants to have to pay for the proceedi ngs.

167. Another exanple of the denial of justice is what happened in the cases
of senior officials of the deposed regi ne, which have involved a series of
abuses that also affect personal liberty and physical and psychol ogi ca
integrity. They have been held prisoner, sone under house arrest and others
al ready rel eased, without any formal charge, provisional or definitive, being
made agai nst them or any declaration of their innocence being issued for
months. Only one trial began in Decenber (paragraphs 169 and 170).

168. Not even Congol ese | aws are being observed, since the scarce information
made public - there are no judicial charges - appears to suggest that the
charges typically invol ve of fences under ordinary |aw (enbezzl enment of public
funds and property, forgery, etc.), which nmeans that they should give rise to
ordinary crimnal trials and that detention and rel ease orders should be
signed by judges conpetent under ordinary jurisdiction. Instead, such orders
come fromthe executive branch (the Mnistries of the Interior and Justice and
even the Director of the National I|Information Agency) or else, although on
this point the information is even nore confused, fromthe State Security
Court, which has absolutely no jurisdiction in the matter rati one materi ae.

169. It is stated that sone of the persons in question, and others, are
suspected of having acquired property illegally and that, in many cases, it
was confiscated wi thout proceedings of any kind, so that they did not enjoy
the right to be heard by an i ndependent and inpartial tribunal (Universa

Decl arati on of Human Rights, article 10, and Internati onal Covenant on Ci vi
and Political Rights, article 14). This situation was already reported by the
Speci al Rapporteur in his report (E/ CN. 4/1997/6/Add. 2, para. 31), where he
recounted being told that “anyone who owns property is a Mbutu supporter” and
is liable to have such property confiscated by AFDL. The hones of such
persons are occupied directly by Alliance officers or officials, or even by
Presi dent Kabila's personal physician. There are an enornmous nunber of
conplaints of this kind and, although the informal accusation is that such
property was acquired illegally with public funds, not only has this not been
denonstrated, but there has not even been any attenpt to so do before the
courts. President Kabila created the Inproperly Acquired Property Ofice
(OBMA), in a further snub to the National Sovereign Conference, which was

al ready doing the work assigned to OBMA, only on 16 July, when the property
of former M nister Tshibanda, Mkol o wa Ponbo, Pay-Pay, Seti Yale,

Mol eka Nzul ama, Max Munga, Nene Nzi nmbi and others, as well as virtually al
the apartnents in the Wageni a building, had already been confiscated. OBMAs
activities have been totally illegal, since there are many conplaints that it
has ordered confiscations of private property, w thout explaining why it was
deened to be “inproperly acquired”, and that it is turned over to Alliance
executives. * The abuses by OBMA were recogni zed by President Kabila

hi msel f, but the first adm nistrative and judicial renedi es appear to have
been adopted only in Decenber (the trial of Kikunda Orbal a began on

6 Decenber, but was suspended until January). The President gave unti
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7 January for those who appropriated the property of others to return it and
sonme buil dings, such as Hotel Lafayette in Kinshasa, were returned. However,
it was reported that not all the Mnisters appointed in early January 1998
gave back the property in their possession and that those who did so did not
include all the property.

170. Some of the persons concerned are or were: Ilondo Leny, Jiby Ngoy
(rel eased), C eophas Kanitatu Massanba, '° Kachama Mangal u, Kasereka Kasai

Ki gata Ngi na, Ki kunda Onbal a, Kiythima bin Ramazani, Kundo Kuangel e,

Sdel emani Maanayil e, Unba Kyamitala (rel eased), Luanba Katanzi, Pierre Lunbi
(rel eased), Malu wa Koni, lvette Mangaya (rel eased), Mvinga (rel eased),
Mukanba Kadi ata (rel eased), Mikanba (rel eased), Makopa Mikunba (rel eased),

Dj umbanbel e Mongbondo, Patricia Mongbondo (rel eased), Mashagarusha (rel eased),
Mvanzaka Mata, Ndi ang Kabul, N andu Kusal a Khasa, Anuri Tabakonbe,

Bahat a Lukuebo, Banba Ganga, Barabutu (rel eased), Barampto (Ilieutenant),
Benba Sal aona, Bokata W Ekila, Bekazwa, Bofale, Bofassa Djema, Boonda
Bosenbo, Bossekota Watshia, Bongonmbe Bohul u, Buhenda wa Miushaba, Bwabwa wa
Kayenbe, Dj anbol eka L' Om, Fundu Nkota, Essol omwa Eya Linganga, Nzazi,

Omare Lea Sisi, Tshiongo Tshibi nkubul a wa Tunba, Tsi bwabwa Ashila Pashi
Vangu Manbweni (rel eased), Tenbesa Donat, Zunmbu, Kumassi Manti uka,

Ali Kal onga, Ms. Mndonga, C enent Kibinda, Anbago Tulu, Baruti Ngbanda and
Kyungu wa Kumwvanza.

171. There have also been violations of articles 8 and 9 of the Universa

Decl arati on of Human Rights concerning the prohibition of arbitrary arrest and
the right to an effective remedy by a conpetent tribunal for violations of
fundamental rights, and of article 9 (4) of the International Covenant on
Civil and Political Rights, in that a renmedy to safeguard freedom has been
denied. 1In exercise of this right, nine of the people concerned requested a
ruling by the Attorney-Ceneral before the Court of Appeal in Kinshasa on the
illegality of their detention (19 August), but the Attorney-General did not
even receive the petition

172. Victims of this type of abuse include not only known | eaders of the
former regime, but also businessmen. Crispin Luboya, a businessman in Butuke,
i nquired in Kinshasa whether his business would be privatized. A few days
later (12 October), he was ki dnapped by soldiers and inprisoned in the

former SARM jail in Kinshasa, without any charge. The French citizen

Jean- Mari e Bergesiot, who had lived in the country for over 20 years, was
arrested and taken to the ANR jail sinply because he had video cassettes of
the massacres south of Biaro. A Belgian citizen, Antoine Declerc, who owned a
di gger which had been rented by AFDL to rempve bodi es and subsequently
confiscated by AFDL, was also arrested. Both arrests took place on

10 September. Bel gi an busi nessman P. Cl aes, who was arrested on the border
bet ween the Denocratic Republic of the Congo and Zambia on 19 August on a
charge of unlawful enrichnent and transferred to Kinshasa, has been
unsuccessful in his judicial actions to regain his freedom even though he has
not been tried

173. General Miland and the 10 surviving Katangese gendarnmes who gave
thenmsel ves up with himon 19 May at the then seat of the Government in
Lubunbashi and who were held until 28 Decenber, nuch of the tine

i nconmuni cado, have al so not been tried. General Miland was listed as
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m ssing for nearly four nonths. The soldiers Kinene Nsinba, Kinputu and
Di akota, who were inprisoned in Lubumbashi even though their innocence had
been recogni zed, have also not been tried. Neither, of course, has the
arrested mlitary | eader Ansel ne Nasasu N ngada.

174. In another exanple of the denial of justice, the very serious and
systematic human rights violations comritted during Marshal Mbutu's

di ctatorship have not resulted in judicial proceedings with all the guarantees
that this inplies, when that was one of the things that denocratic sectors had
hoped for nost.

G Right to freedom of opinion

175. In earlier reports, it was expl ai ned why there was no freedom of
expression or opinion in Zaire and, above all, why the people of Zaire did not
enjoy the right to information , despite the existence of independent
newspapers. It was concluded that, in such circunmstances, the planned

el ections would not be free. * The change of reginme made things worse

176. It is true that newspapers continue to circulate freely, but under the
same constraints as noted in previous reports: they are available only in

Ki nshasa, they contain little news, they have linted circulation, they are
published only in French, etc. However, various steps taken by the new
authorities reveal open contenpt for the press and an obvious effort to
prevent the free expression of ideas and the right to information. The

M nister of the Interior has said as nuch: “nore than 80 per cent of what the
press says is false”.

177. The authorities' wariness of freedom of expression is reflected,

inter alia, in (a) the high accreditation fee (US$ 100) which the foreign
press is required to pay; (b) the creation of an inspectorate for the public
audi o-visual media, clearly with censorship in nmnd; (c) the call by the

M ni ster of Information, Raphael Ghenda (Commi ssioner at the tine), on 19 My
to the public press to “receive instruction from AFDL”, which sinply neant
that any reporting nust be approved by AFDL; (d) the expul sion of independent
journalists fromthe public nedia, accused - rightly or wongly, it hardly
matters - of being Mobutu supporters (Franci ne Makoko, for exanple); (e) the
frequent confiscation of equipnment during public denpnstrations; (f) the
requi renment that secular private radio stations pay 40 per cent of their
revenues to AFDL (20 per cent for religious stations); (g) the advertising ban
on private radio stations; (h) the requirenment that regional radio stations
br oadcast news and announcenents fromthe Alliance twice a day; (i) the
frequent requirenment to reveal sources or issue denials, as docunented by the
non- gover nnent al organi zati on Médi as Li bres, Mdias pour Tous; (j) the

requi renent that news programres should be approved by the Alliance, as
apparently happened in Lualuburg; (k) the threats by the Mnister of the
Interior on 8 Novenmber to take | egal action against what he called insults and
defamatory articles; (lI) the renoval of newspapers from Ki nshasa airport so
that they do not reach the regions; (n) the suspension of the televised press
review, except for news about and opinions of senior nmenbers of the
Governnent; (n) the ban by the Mnister of Information and the Press on 30
Novenber preventing FMradio stations from broadcasting information from
abroad that is critical of the Government, and the refusal to allow
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journalists from State-run nmedia to work as foreign correspondents; (0) the
arrest of persons who sell newspapers in the street, in order to intimdate
them (p) Kabila's “recommendati ons” that the State-run press should “be
revol utionary” (10 Novenber).

178. One-party totalitarianismreaches its height in public television and
radio and, in Kivu and Manienma at |east, private radio stations have been
taken over by the State: programmes praising the new authorities are
broadcast non-stop (President Kabila is presented as the man of |iberation
reconstruction and devel opnent) and AFDL al one has access to those nedia or
rather, the public nedia and the voice of AFDL, while no news, announcenents,
interviews or opinions of dissident sectors are allowed.

179. No segment of civil society, political party or NGO has access to the
public nmedia or any outlet to express itself, a situation which could lead to
vi ol ence as an alternative form of expression

180. in addition to this overall situation, there are cases of direct
repression: (a) foreign journalists were huniliated at the Intercontinenta
Hotel in Kinshasa on 25 May by nmenbers of AFDL; (b) on 8 Septenber, Polydor
Muboyayi Mibanga, editor of the independent newspaper Le Phare, was arrested
and held i nconmuni cado i n Kinshasa for having announced the establishnent of a
new Speci al Presidential Division; he was rel eased wi thout charges on

18 Novenber; (c) on 7 May, Matadi Mandefu, editor of La Voix du Peuple in Ben
(fornerly Radi o Mungano) was arrested and held for 24 hours, apparently
because his articles were not to the Iiking of the new authorities; (d) also
in Beni, Chroniques des Droits de |'Homre, the prestigious progranme of the

| ocal branch of AZADHO, has been banned since March; (e) on 22 May in

Ki nshasa, cameranman Betu Kunesu was attacked and tortured for filmng a
student denonstration for denocracy; (f) on 25 May, Alliance agents
confiscated fromjournalists covering a student demponstration all the video
cassettes and filmthey had used; (g) in Lubunbashi, Lenge Kabeya, editor of
Le Devoir, was issued a warning by AFDL for having reported on the transfer to
Rwanda of Congol ese public property; (h) in Kisangani, a journalist was

forced to present hinmself daily to the authorities for having reported the
same thing, except that the destination of the property was Uganda;

(i) Al'i Kalonga, director of the Congol ese Press Agency, was arrested for
having reported that an Alliance mnister was under house arrest; (j) the

dai ly newspaper Le Soft was attacked and ransacked four tinmes and its editor
had to go into exile; (k) Kinyongo Salek, a journalist with Le Potentiel, was
abducted fromthe Pal ace of Governnent itself on 1 July and threats were nade
against him (1) on 23 August, the journalist Mchel Luya (Le Pal marés) was
arrested; (m on 28 August, there was an attenpt to ki dnap Mbdeste Mutinga and
Timothie Tshidibi (Le Potentiel); (n) in Butenbo in July, two journalists were
prosecuted for criticizing the systemof justice, and 10 journalists,

i ncl udi ng Kamanda Muzenbe Fi dél e Musangu (Le Phare), Jonas Kota

(Le Potentiel), Wanwana Baudoin (La_Semmi ne du Reporter), Bonane ya Nganzi

Juli en Lubunga (BBC Swahili correspondent), Mosi Msi, Kasongo Denis and

Beke Eric, were arrested on 25 Novenber and taken to a mlitary base for
havi ng covered a press conference of a top Forces du Futur |eader, several of
themwere tortured; (0) on 27 Septenber, André |pakal a Abei hye Mbi ko was
summoned to the National Security Council and reprinmanded for an article in

La Réf érence Plus; (p) the journalist Bosange Yenm was detained for 48 hours
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on 18 Novenber on a charge of being an agent in the service of the

i nvestigation teamof the United Nations Secretary-Ceneral; (q) the BBC
Swahi | i correspondent Mssi Mrvassi was arrested by ANR agents on 4 Novenber
for having maintained contacts with fornmer Conmander Masasu; (r) on

20 Cctober, the Governnent confiscated the equi pment of the newspaper Elim
putting all the journalists out of work and | eaving the conmunity w thout a
newspaper; on 24 Decenber, the soldiers in charge of this equi pnent were
caught selling it; (s) an attack was nmade on 24 Novenber agai nst the
journalists Lussanmaki Okita and Marcelin Manduakila of Forum des As; (t) on
8 Novenber, soldiers attacked the hone of the production director of Le Soft,
Raphaél Ki dumbu, who was beaten up, together with his brother; (u) an attack
preceded by threats, was carried out against the home of the journali st
Fredy Loseke Lisunbu-La-Yayenga of La Libre Afrique for articles on the
origins of the Mnister for Foreign Affairs, Bizim Karaha (8 Novenber);

(v) on 10 Decenber, the property of the nagazine Le Mniteur de |'Econonie
was confiscated on the pretext that it belonged to the State;

(w) Pontien Tshisungu of RTNC was arrested on the orders of M nister Kongol o
for having said that his group had been attacked in Rwanda; (x) on

21 Decenber, Jean Tshi panba Nzal a wa Kavuanbu and Frédéric Nduaya of

Le Potentiel were arrested and questioned on PIR prem ses; (y) Kidunbu Mese
of Le Soft was arrested for several hours as a warning agai nst selling

Soft International in Kinshasa (24 Decenber).

H Right to freedom of association

181. Human rights and devel opnent organi zations: The task of human rights
and devel opnent organi zati ons has been considerably affected by the new
regime. They appear to be tolerated in Kinshasa, but not in the interior

(a) After the fall of Bukavu, the |eader of the Banyamnul enge,
Ruhi mbi ka Mul | er, organi zed an NGO Coordinating Office to replace the Régi ona
Counci| of NGOs el ected by the NGOs thenselves. NGO activities were subject
to authorization fromMiller, which had to be requested one week in advance.
Someti mes, a Banyanul enge agent or “facilitator” had to be present at any
meeting. Statenents concerning human rights had to be submtted in advance
for approval. Twenty per cent of foreign funds and all four-wheel drive
vehicles had to be turned over to the authorities to support the war effort.
The orders were: “There'll be no nore talk of human rights. W're at war.”
And, of course, several NGOs, such as the Soci été des coopératives pour |e
dével oppenent de Fizi (SOCOCDEFI/Fizi) and Action pour |e dével oppenent
intégré de Kivu (ADI-Kivu), were |ooted.

(b) In Nord-Kivu, the Governor said much the sane thing to a number of
peopl e, namely, that “non-governnental organizations will remain under the
control of the new authorities”.

(c) In Kisangani, NGO activities are very restricted. The AFDL
authorities told an NGO del egation: “W won't suspend your activities, but
any public denonstration nust be authorized. You nust be careful not to
interfere with the Alliance, because our troops are still hot-headed.”

182. On 28 August, the Mnister of the Interior, Mmenze Kongol o, ordered
political parties, NGOs, friendly societies and ethnic and cultura
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associations to cease their activities; a decision that was ratified by
President Kabila on 2 Septenmber. On 2 Cctober, Mnister Kongolo ordered the
i nternational humanitarian agencies to suspend all their activities and | eave
Goma, and on 7 Decenber, five international NGOs (World Vision, Concern
Merlin, Australian Aid Progranme and Italian Cooperation (COOPI)) and

two donestic NGOs were suspended.

183. On 26 COctober, a council of mnisters ordered that internationa

devel opnent cooperation through NGOs woul d henceforth be channelled directly
t hrough the Government. In Novenber, the Government cancell ed operating
permts, although they could be renewed.

184. In addition to violations of the rights to life, physical integrity,
freedom of opinion and expression, security of person and others, sone
exanpl es of acts of repression against NGOs are: (a) The President of

Les Am s de Nel son Mandela (ANM, Roberto Ilunga Numbi, was summoned to

AFDL headquarters (note: not to the Governnment), where he and his

Vi ce- Presi dent were questioned for nore than five hours for allegedly
insulting President Kabila at a human rights study neeting on 25 May, and for
saying that there were foreigners in the Governnent of the Denpbcratic Republic
of the Congo and that AFDL had no respect for denpbcracy; the organization's
activities were suspended fromthat tinme by AFDL (not by the Governnent) and
all its docunentation was confiscated, although it was |ater returned; the
lives of its President and Vice-President were threatened; (b) many foreign
NGOs were forced to contribute to the war effort by caring for or feeding
soldiers; (c) VSV and AZADHO recei ved various kinds of threats, to the point
that the latter's President, Cuillaunme Ngefa, was forced to seek refuge
abroad; (d) WIIliam Kalune Lual ab, of VSV, was arrested on 28 June and held

i ncommuni cado; (e) the sane thing happened to Laurent Kantu, President of
Cadres pénitentiaires, who was arrested in Kokolo canp sinmply for making
inquiries about other prisoners; (f) Justin Mibikayi, Secretary of the Comté
pour | a dénocratie et les droits de |'homme (CDDH), and the Saint Al bert

pari sh priest, who were showing a pacifist film(Children of Soweto) in civic
education programres, were arrested and questi oned by Alliance nmenbers who
considered that the filmwas an incitenent to rebellion against the regine
(28 July); the filmwas confiscated; (g) Bul anbo Katanbo Anbroise and Did
Mnat i Bul anbo were arrested on 6 May by a Rwandan commander for requesting
perm ssion to publish the CADDHOM newsl etter Mwangaza; in addition, their

Bel gi an- donat ed notorcycle was confiscated; (h) Bertrand Lukando and

Ramazani Di omba, of CRONGD/ Mani ema, were arrested and tortured in August (see
section on torture); (i) Didi Mwvati was rearrested on 23 August on orders from
Christian Rmena, head of AFDL, and rel eased 22 days |ater after having

suf fered horrendous psychol ogical torture which made him seriously consider
sui cide; the only possible reason for his arrest - which was never expl ained -
was hi s courage in denounci ng abuses and CADDHOM s dynam sm and credi bility;
(j) two other CADDHOM nenbers, Kylosho Kyal ondawa and Donati en Mazombi

Mut ekul wa, had to seek refuge froman i mm nent threat of abduction

(k) between 1 and 3 Novenber, soldiers under the command of a Katangese
civilian on three occasions overstepped their authority and searched the

prem ses of La Voix des Sans Voi x, where they beat and tortured its President,
Fl ori bert Chi beya, and his assistants Dolly |befo, Eugéne Mitonbo,

Honor é Kapuko, Moongo Haroun, Oivier Kunga, Léon Kasongo and Flavie Lusikila
Their pretext was that a court case was still pending between the heirs of the
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buil ding’ s owners; (l) on 23 Novenber, the Secretary-Ceneral of the Nationa
Centre for Human Ri ghts (CENADHO), Roger Nsala Nzo Badila, was arrested in

Ki nshasa wi thout any expl anation on orders fromthe Public Prosecutor; all the
organi zation’s prem ses were searched and all its documents confiscated,;

(m on 10 Novenber, the prem ses of the Conmittee of Human Ri ghts Observers
(CODHO) in Kinshasa were searched and its docunents confiscated by the

Presi dential Security Service, and three nephews of the organi zation's

Presi dent, N sil Luanda Shandwe, were arrested; the reason was a letter sent
to the investigating team appointed by the Secretary-General of the

United Nations to investigate the serious violations of human rights and
humanitarian | aw all egedly committed in the Denpcratic Republic of the Congo
(former Zaire) since 1 March 1993; (n) in Novenber, the President of the Ligue
pour | a conscientisation des électeurs (LICE), Al berto Kawunbu, was held under
arrest without charges for five days; at the end of Novenber, at a neeting
between NGOs and the Mnister for Welfare, the Mnister's adm nistrative

advi ser warned a senior nmenber of the wonen’s and children’s departnment of
AZADHO that “all the problens between the Governnent and the United Nations
are the fault of Guillaune Ngefa (AZADHO s President), so he'll have to wait
32 years to conme back here, by which tinme he’'ll be dead”; (o) on 26 Novenber,
Mal bertine Tshituka, the President of the NGO Eveil de |la Fenme was

arrested; she was rel eased sone days |later wi thout charges being |aid,;

(p) Lambert Elongo Engungu, President of Droits de |’ Homme au Sankuru, was
arrested in Novenber after being infornmed on; (q) the headquarters of
Héritiers de la Justice in Bukavu and the hone of its President,

Raphaél Wakenge, were searched for docunments on 8 November; (r) Jean Baptiste
Makoko, treasurer of the G oupe Anrps in Kisangani, was arrested and tortured
on 21 Decenber by sol diers from ANC

185. Many NGO prem ses have been | ooted and the confiscated property used by
ADFL wi thout restrictions. Even property donated by foreign cooperation
agencies to human rights or devel opnent organi zations is used publicly by the
confiscators, as in the case of GRAFBAF. In Kinshasa, a vehicle was
confiscated fromthe Centre Cecunéni que pour la Promotion du Monde Rura
(COPROMOR) in the last week of May, and the sane thing happened to the African
Institute for Econonic and Social Devel opment (INADES) in Kikwit; in

Nor d-Ki vu, World Vision and CARE facilities were looted. Simlar acts were
carried out against the Regional Council of Devel opnent NGOs ( CRONGD)/ Mani ema
in Maki so on 27 August.

186. O her associations: |In addition to political parties and human rights
and devel opnment NGOs, the work of other associations has been affected. The
President of the Sud-Kivu Chanber of Conmerce was ousted and repl aced by an
Ameri can busi nessman who had cooperated financially with the rebels; the
activities of the Congol ese teachers' union were suspended by order of AFDL on
9 June when it tried to hold a neeting. The same thing happened to ot her

uni ons such as SYCO and FENECO

187. The plan, announced on 31 May, to set up AFDL conmittees in State

and private businesses and services - as has already occurred in the
Directorate-Ceneral of Taxation - is not only intended to create a parallel

i deol ogy-based uni on novenent, but may al so becone an unacceptabl e vehicle for
betrayal and informants.
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I. Right to freedom of assenbly

188. All denonstrations have been prohibited since 19 May, a ban that was
renewed on 26 June and extended on 28 August to denonstrations held in private
venues. Nonethel ess, political parties, trade unions, students, journalists
and ot her organi zati ons stage peaceful denonstrations which are suppressed
violently, as in the previous era, resulting in death, injury and detention

189. The violence with which denonstrations are suppressed cannot be bl aned
on excesses on the part of m ddle-ranking nmenbers of the AFDL police. It was
Presi dent Kabila hinmself who, in referring to denonstrations in Bukavu and
Mani ema in June, warned that if such denonstrations continued, he would have
partici pants shot, adding: “l'mgoing to inpose a bit of discipline.”

190. In order to avoid denonstrations, the new authorities prohibited vigils
for the victins of the massacres that occurred at the end of May in UWvira.
The vigils were to have taken place in private, but the authorities ordered
the bodies to be buried imediately. This attitude also reflects utter

di sregard for the indigenous popul ation, who customarily hold wakes |asting
two or three days for their dead.

191. The following is a partial list of peaceful public denonstrations that
have been violently suppressed: (a) on 15 May, nore than 100 student
denonstrators were detained and taken to Kalolo canmp; (b) on 28 My, at a
student denonstrati on demanding an end to foreign intervention, severa
students were injured; (c) a student denonstration on 9 June demandi ng the
rel ease of the Director of the National Institute of Commrerce; (d) UDPS
denonstrations on 20 and 30 June, at which 18 people were arrested; (e) a UDPS
and PALU denonstration on 25 July, at which two people were killed and nore
than 48 arrested, several of whomwere tortured; (f) on 15 August, at a UDPS
denonstration comrenorating Tshi sekedi's appointment as Prine Mnister in
1992, 20 people were arrested and many of themtortured; they were rel eased
two nonths later; (g) on 26 August, a student, Makolo, was killed at a
denonstration in Kinshasa; (h) a few days | ater, people were prevented from
attending a cerenony at the university to mourn Makol o’ s death; (i) many
arrests were nmade at a UDPS denonstration which was broken up in Bandal ungwa;
and (j) on 17 January 1998, a UDPS gathering to commenorate the new year at
the home of its | eader Tshisekedi was broken up and 11 people arrested; the
home of its Secretary-Ceneral Adrien Phongo was attacked (seven persons were
rel eased the next day).

J. Econonmic, social and cultural rights

192. It is too soon to evaluate the efforts nmade to gradually ensure the
enj oynent of econom c, social and cultural rights, on account of the war
effort and the continuing |ack of a relevant governnment plan

193. The galloping inflation inherited fromthe previous reginme was reined in
the nonths that followed the AFDL triunph, although it started to rise again
towards the end of the year, as a result of which there was no i nprovenent in
living conditions, particularly those of wage-earners.
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194. On 25 June, civil service salaries were paid for the first tinme since

t he new Covernnent cane to power, on the basis of the nomi nal salaries paid in
Kengo's time, but were |ater stopped again. The civil service unions
protested about this paynent, claimng that there had been discrimnation in
favour of the nobst senior civil servants. In any event, it is surprising that
the authorities never appear concerned about this dramatic problem and do not
even feel pressurized by the succession of strikes. Thus is an instance of
failure to fulfil the obligation to adopt nmeasures to satisfy economc rights.

195. In education, there is justified concern about the mlitary presence in
the universities. Student unrest has been exacerbated by the fact that the
M ni sters of Education and Fi nance announced on 8 July that students or their
parents would have to continue to pay their share of the cost of registration
mai nt ai ni ng an odi ous systemthat has prevented nmany students from conpleting
their studies. This situation pronpted lecturers to go on strike from4 to
18 July but on 29 July the Mnister of Education announced that, as of the
foll ow ng academ c year, education would be free

196. There has al so been repression in schools and universities. The Rector
of the University of Kinshasa warned three students that if they insisted on
inviting Tshisekedi, they mi ght be expelled fromthe university.

197. As regards health, the decline in incomes as a result of the del ayed
paynment of wages has led to a resurgence of traditional nedicine. Medicines
are too expensive for nost people.

198. The nost serious epidem cs were: nonkey pox in Sankuru, Kasai Oienta
(it could have easily been avoided by the adoption of adequate preventive
measures); urinary bilharziasis in Kisenso in Novenber; and cholera at the
Kapal ata mlitary training centre (see paragraph 40).

199. In Novenber alone, 139 unidentified persons were buried in Kinshasa.

K. Situation of children

200. No definite policy towards children is discernible. However, the
conplaint, already made in last year's report, that children have been
recruited by AFDL for arned conbat, is a source of great concern. This year
simlar conplaints were made, and there was even nmention of 11-year-olds
carryi ng heavy weapons and engaging in conbat. Because of their |ack of
training and their ability to handl e weapons, these child soldiers, known as
“kadogos”, have been corrupted and have participated in robberies and
killings. 1In the absence of official reintegration progranmes, UN CEF has
started up a programme for these children, who carry on stealing, and even
engagi ng in arnmed robbery after they have been denobilized.

201. The absol ute disregard shown for children's lives in the attacks on the
refugee canps and the bl ocking of humanitarian assistance to them constitute
bl atant violations of the rights of the child.
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L. Situation of wonen

202. It is not yet known what the new Governnent's gender policy wll be.
However, the limted nunber of wonmen in the Governnent is striking: one woman
m nister (no longer in office), Justine Moyo Kasa Vubu (Civil Service), and
two deputy mnisters, Julina Lunmunba (Information and Propaganda) and

Mul ul u Manbol eo (Social Affairs).

203. According to a study by the Mouvenent des Femmes pour la Justice et la
Pai x, women have suffered nost and have the hi ghest expectations, because of
their less confrontational and belligerent attitude. The Rapporteur shares

this view and | ooks forward to greater participation by wonmen in the future,
of the kind now evident in the NGCs.

204. The Rapporteur |earned of the existence of a plan by wonen's
organi zations to inprove the situation of wonen in society (amendnents to the
Civil and Fam |y Codes), but apparently the Government has yet to discuss it.

205. Doing as they please, for exanple in the way they dress, has been
severely punished. There have been i nnunmerable reports, sone of which are
referred to in the prelimnary report (A/52/496, para. 205), of young women in
jeans or trousers being beaten by AFDL sol diers.

206. Cases of violence, including sexual violence and torture, agai nst wonen
have been frequent: (a) a Ms. Chryson was tortured on 2 April after being
det ai ned because of an accusation nade by a woman friend of an AFDL nenber;

(b) on 2 April, 12-year-old G sele Fatuma Cheka was raped in Canp Dunez,

Ki tanmbo; (c) Badi banga Bella Liliane was detained, beaten and sexual |y abused
on 10 July by 17 AFDL nenbers who accused her of having been the m stress of
an FAZ soldier; (d) on 3 May, 18-year-old Sol ange Machozi Baeni was raped

t hr oughout the night by AFDL soldiers on the road from Masisi to Goma; (e) two
wonmen who requested anonynmity were raped by soldiers in Lubunbashi on 13 June;
(f) in July in Kinshasa, a girl was kidnapped and held for four days by
sol di ers who raped her repeatedly; (g) seven girls suffered simlar assault on
9 August at Masanbo (Ruwenzori); (h) on 1 Septenber, seven AFDL sol diers raped
t he daughter of the Sal ata district conm ssioner, apparently for politica
motives; (i) it was reported that Congol ese wonen were sexually assaul ted at
Kitwit in Bandundu province by soldiers described as being of Rwandan
appearance or Portuguese-speaking; (j) according to other reports,

ANC sol diers killed six wonmen, one after the other at Katale, in an apparent
attenpt to intimdate the |ocal population; (k) Arlette Fula and

Charl otte Ndongi, sisters of the political |eader D onmi Ndongala, were raped
when he was arrested (see paragraphs 138 and 148 (q)); (I) the wife of a

m ssing prisoner, Matungulu Bareke, was attacked four times in Kibuma to make
her stop | ooking for him

207. According to a report by NGOs in Kasai Occidental, since AFDL has come
to power there have been 24 cases of wonen being raped by soldiers.

208. Wonen’ s organi zations were also affected. In one instance,
M's. Tshituka, a coordinator of wonen’s associations, was arrested w thout any
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expl anation being given and taken to Makal a prison after having participated
in a neeting between wonen’s organizations and the Mnister for Socia
Affairs.

209. The Rapporteur believes that the question put to the deposed Governnent
by the Committee on the Elimnation of Discrimnation against Wnen as to
“whet her effective neasures had been taken to protect the physical and nora
integrity of refugee wonen and of all women victinms of armed conflicts” should
be answered by both the Governnents that were in power in 1997. No measure to
that effect has been taken

VIT1. CONCLUSI ONS AND RECOMVENDATI ONS
A. Concl usi ons

1. The denocratic process

210. During the last years of Marshal Mbutu' s reginme, there was a buddi ng
transition to denocracy, encouraged by civil society, the churches and

non- gover nment al organi zati ons, but di scouraged by the man who had been in
power for 32 years and his court, and for the nbst part not encouraged by the
so-called political class. That process had brought about gains in the areas
of social organization, freedom of expression and a nulti-party system anong
ot hers, which, with advances and setbacks, could be considered to have been
consolidated. There was also the national project duly agreed at the Nationa
Soverei gn Conference (CNS)

211. The rebel novenent's popularity could, for the nbpst part, be attributed
to the rejection of the dictatorship and to the hope that AFDL woul d i npl enent
the CNS agreenents, although AFDL al ways sent out m xed signals.

212. Unfortunately, the record of the first few nonths seens |ess than
satisfactory. |If, by a denocratic reginme, we nean one in which human rights
are respected, power emanates fromthe people through free elections, there is
a separation of powers, the lawis enforced by the authorities, there is
equality before the law, the arnmed forces and police are at the service of
everyone, the courts performtheir functions independently, the politica
parti es express thenselves freely and there is freedom of information, then
this report shows that none of these conditions is being net.

213. The reginme has elimnated the civil rights to life, liberty, physica
integrity, etc.; the rights of political participation have been suspended,
except for a party which identifies itself with the State; there are no
measures to ensure the enjoynent of economic, social and cultural rights;
announcenents of free elections are contradictory and no effort is being nade
to put theminto effect; President Kabila exercises executive and |egislative
power, and judges and nagi strates are answerable to him all |aws which
contradict the new precepts |aid down by the President have been repeal ed; one
et hni c group predom nates over hundreds of others, often resulting in
conflict; the nmere suggestion that soneone is branded a Mbbutu supporter
guilty of genocide, a Hutu or a Benbe, anpbng other things, results in his
bei ng di scrim nated agai nst; the new arnmed forces and police are at the
service of the political and ethnic power group in the Government and conmit
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abuses agai nst opponents and "enemies"; the courts are subordinate to the
executive branch; there is no freedomof information on radio and tel evision
t he nost popul ar public nedia.

214. A nmentality of victors and vanqui shed has taken hold, aggravated by the
perception that the fornmer include foreigners, a situation which causes a
strong sense of hunmiliation

215. There has been no effort to ensure justice by trying those responsible
for violations of human rights and international humanitarian law. Not only
the losers in the wars and conflicts should be tried, but also those anong the
victors who conmitted war crines or crines against humanity.

216. The Alliance refuses to adnmt that the |iberation was not due to its
efforts alone, that there were constant demands for denmocracy - and nuch bl ood
spilt in the process - over the past seven years. The cityw de strikes

| aunched CNS and rel aunched it every tine it was brought to a standstill. The
i ndependent press, within the limts inposed on it, dissemnated ideas of
freedom and hurman rights organi zations taught the value of dignity. None of
this is acknow edged.

217. The new State structure, based on an omni present State-party (although
this is denied), which is overwhel mingly dom nated by two ethnic groups - the
Tutsi and the Katangese Luba, the first of which is not considered by the
popul ati on as bei ng Congol ese, the absence of a short, mediumor |ong-term
denocratic project, and the fact that there is no organ capable of controlling
the exercise of power all |ead the Rapporteur to conclude that the Congol ese
peopl e do not enjoy, and will not enjoy in the foreseeable future, the human
right to denocracy.

2. Human rights

218. The Alliance's arrival had sone positive aspects, such as an end to
extortion and looting, increased security in the cities and a drop in ordinary
crine.

219. However, there are also the negative aspects described in this report:
first and forenost, violations of the right to life, in the formof politica
murders, police brutality and di sappearances; the use of torture and ot her
cruel , inhuman or degrading treatnment or punishnment; attacks on the dignity of
woren; and restrictions on the freedons of association (especially politica
parti es and NGOs), opinion, expression, assenbly, etc.

220. The conclusions of the report of the Lutheran Church, drafted at the
request or with the endorsement of AFDL, do not differ substantially from
those contained in this docunent, in that they confirmthat there have indeed
been human rights violations and that these were continuing, at |east when
this report was witten. The nunber of victims is uninmaginable. The
situation is very conplex and nore than one sector is to blane. Inter-ethnic
conflicts have in fact been going on in Kivu for years.
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221. The truth is that, unless they win the human right to denocracy, the
Congol ese people will be unable to enjoy all their civil, cultural, econom c,
political and social rights.

222. In the view of AFDL - as well as of a number of CGovernnents with
responsibilities in the region, the Alliance needs a grace period to set up
what is called “a good governnent”. That was al so the case with Mbutu, and

t he experinment went on for 32 years. However, for AFDL the notion of good
governnment seens to be limted to naking a few i nprovenments in the towns or to
bureaucratic controls at Ndilli airport. 1In the view of the Rapporteur, *good
governnment” nmeans first and forenpst respect for human rights and denocracy.
Governnments that violate their international and noral obligations with regard
to human rights and freedons, that refuse internal checks, are fundamentally
bad governments.

223. The Governnent does not take any blame or adnmit to any w ongdoi ng.

It is always the others, the discredited, who are in the wong. Humanitarian
agencies are presented as protecting those guilty of genocide, and

non- gover nment al organi zati ons, the press, the political parties, the

i nternational comunity and the Special Rapporteur are all branded as liars.

224. The present Governnent, like its predecessor, refuses to cooperate with
the nmechani sns of the Conmi ssion on Human Rights or with those established by
human rights treaties. While such conduct may be viewed with tol erance, given
its short time in power and the conditions which it faced when it cane to
power, such cooperation should be resuned soon in order to win the

i nternational comunity's confidence, in a clinmate of respect which has unti
now been | acki ng.

3. The national peace process

225. AFDL has failed to advance the peace process, if it ever really intended
to do so. The country is nore sharply divided than before, inter alia inits
armed forces: Dbetween AFDL and fornmer FAZ nenbers, between Rwandans and

Kat angese, etc.

226. The ethnic conflicts have not been settled, nor will they be settled
until the State commits itself to a policy of reconciliation. 1In the renewed
conflict in Nord-Kivu, the State, instead of acting as nedi ator or peacemaker
has aggressively taken the side of one of the ethnic groups.

227. Unfortunately, the security which the victorious forces had inposed on
the conquered cities has been considerably eroded by those same forces. This
is confirmed by the attacks on property and security described in this report.

B. Recommendati ons

1. To the Governnment of the Denpbcratic Republic of the Congo

(a) The denocratic process

228. The Government should i medi ately begin the process of building
denocracy. This process is not a matter of choice for the Government, nor is
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it a gracious concession to the international conmmunity; it is an unavoi dable
obligation to the people. To this end a dial ogue should begin today with the
denocratic forces that made it possible to end 32 years of dictatorship. The
text drawn up through the collective efforts of CNS cannot be disregarded; it
is not witten in stone, but it is a very sound foundation. No Congol ese
shoul d be excluded fromthe process on grounds of ethnic origin, politics,
religion or gender. Conversely, no one who is not Congol ese should be
entitled to participate.

229. Electoral tinetables should be agreed upon, not inposed, and be
realistic, not denmagogic; they must not be used as pretexts for never
achi eving the goal

(b) The structure of the State during the new transition

230. The transition cannot progress wi thout an effective separation of powers
and a fully functioning nulti-party system The State cannot be exenpt from
controls. The process begun by CNS represents a m ni mum whi ch cannot be

i gnored. The guarantee of pluralismis inconpatible with the existence of a
single party, and even nore so with a State party, such as the forner MPR

(c) Human right to justice

231. The fact that judges are answerable to the President of the Republic is
i ncompatible with the rule of law, as is the fact that the President and his
m ni sters can exercise judicial functions such as ordering arrests. To
restore these rights, the Governnent must: (a) guarantee the independence of
the judiciary; (b) give the latter jurisdiction over the investigation of the
i mproper acquisition of property by former dignitaries of the Mbutu
Governnent; (c) investigate, with proper respect for the needs of due process,
crimes conmitted during the former reginme and during the current one, and
ensure that the executive branch cooperates fully with the judicial branch in
all necessary respects; and (d) adopt other measures to end inpunity,
especially in respect of war crines and crinmes agai nst humanity, regardl ess of
who i s responsible.

(d) The arnmed forces and the police

232. The new Congol ese arned forces should neet criteria of nationa
representati on and not be domi nated by a particular ethnic group, region or
political tendency. The army and the police should be national, in the sense
of uphol di ng Congol ese val ues and serving the Congol ese people. Forner FAZ
menbers should be integrated in conditions of dignity. They should be given
mandatory training to develop a culture of respect for human rights. Care
shoul d be taken to ensure that children under the age of 15 do not take part
in hostilities (Convention on the Rights of the Child, article 38).

233. The responsibilities of the police and of the various police and
security services should be clearly defined so as to avoid the confusion of
the past and present.
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(e) Rehabilitation of kadogos

234. The inplenentation of plans to reintegrate into society the Alliance’s
child soldiers - the kadogos - and to put an end to their crines is essenti al

(f) Right to life and to physical integrity

235. Summary executions, enforced di sappearances, |ooting and torture can and
must be stopped, without any exception. These human rights violations nust be
conpl etely eradicated.

(9) Freedom of expression and opinion

236. The Governnment nust elimnate all nmeasures that restrict these freedons
for journalists, newspaper-owners and all Congol ese peopl e who need or wish to
be informed. No one should be persecuted for his or her ideas or for

di ssem nating them

(h) Non- gover nnent al organi zati ons

237. These are not enemies of the State, but its partners. They play an

i ndi spensable role and the State should see their criticismas a patriotic
contribution to the creation of a society free of injustice. They should
enjoy conplete freedomin establishing thenselves, electing their authorities,
receiving contributions, determ ning their mandates and exercising their
functions.

(i) Nationality

238. There is sufficient basis in international |aw for persons belonging to
non-native ethnic groups to be recogni zed as Congol ese nationals. However, in
no circunstances does this authorize the granting of such recognition to
persons who, by law, are foreigners.

(j) Status of wonen

239. The CGovernnent should inplenent a policy to guarantee an end to | egal
cultural and educational discrimnnation against wonen.

(k) Conflict in Nord-Kivu

240. The Governnent has all the tools it needs to settle the ethnic conflicts
in Kivu in conditions of justice and equality, w thout formenting ani mosity or
t aki ng si des.

(1) Rel ati ons between the Governnent and the United Nations

241. The CGovernnent must significantly change its attitude towards the
United Nations. The refusal to cooperate with the Special Rapporteur, with
the joint mssion of the Conm ssion on Human Rights, and with the other
rapporteurs of the Conmi ssion, the constant attacks agai nst UNHCR - which is
accused of supporting genocide, the blocking of humanitarian aid for the
refugee canps, and the scandal ous refoul ement which took place in Septenber
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are conpounded by the prevention of a menber of the United Nations

Admi ni strative Tribunal, Balanda M kuin Leliel, fromperformng his duty.
All this takes place in a clinmate of hostility, marked by suspicions that
there are enemies on all sides. The CGovernnent’s charges of bias against
UNHCR were dramatically disproved when the latter attenpted to assist the
Congol ese Batutsi refugees who were forced to return to their country after
t he massacre in Miudende, but was unable to do so because the CGovernnent had
expelled it from Goma (see paragraph 93).

2. To the United Nations and the international comunity

(a) The office of the High Comm ssioner for Human Rights in the Denocratic
Republic of the Congo and assistance to the Governnent

242. In his first report, the Rapporteur proposed that this office should be
established, both to assist himin his work and to help the Government and
civil society to progress towards denpcracy and to adopt neasures to ensure
respect for human rights. These ains are just as relevant now, for the new
authorities that have emerged after the conflict.

243. However, the Special Rapporteur is concerned about the proper use of the
resources intended to achieve these ends. It is a prerequisite for progranmes
of technical assistance in achieving human rights and denocracy - which is
not hi ng nmore than another human right - that the Government benefiting from

t hem shoul d be resolutely and effectively determned to build a genuinely
denocratic society that respects each of its nmenbers. Failing that, it runs
the risk not only of |osing those scarce resources, but also of underm ning
the confidence of civil society in the progranmes, and what is worse, in the

i nternational comunity as a whole and in the United Nations in particular

244, The first step in this direction has to be taken by the Governnent. |If
it adopts effective nmeasures to inplement the reconmendations made in this
report - or other recommendations that denonstrate a clear comritnent to the
cause of human rights, then it will be possible to begin a fruitful progranmme
of technical assistance, as the Special Rapporteur earnestly hopes.

(b) Assi stance to internally displaced persons and environnenta
rehabilitation

245. The Rapporteur strongly reiterates his 1997 recommendati on (see docunent
E/ CN. 4/ 1997/ 6, para. 233) that the international comunity - regional and

i nternational organizations, whether governnental or not, and States - should
help to rehabilitate the environment of the Denocratic Republic of the Congo,
whi ch has been damaged by the presence of nore than 1 million Rwandan
refugees, and to provide assistance to internally displaced persons.

(c) The nmechanisns of the Conmi ssion on Human Rights

246. Since 1967, the Conmi ssion on Human Ri ghts has been devel oping a range
of nmechani sns designed to study in depth situations that reveal a consistent
pattern of human rights violations. These mechanisns are based on nmandati ng
experts to study the human rights situation in a country, the situation of a
specific right, or a specific formof human rights violation. Experience has
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denonstrated that the rapporteurs have shown objectivity in their reports,
which are in essence a neans of determ ning whether or not particular acts are

in conformty with international declarations and covenants. It is true that
as a rule the work of the rapporteurs is not acknow edged by the Governnents
concerned. |In genera, however, it does receive recognition fromthe victins

of human rights violations, non-governnental organizations and States that

i nclude respect for these rights in their policies and internationa

rel ations. The experience of the author of this report, both as both a victim
and as a defender of human rights in his own country, enables himto bear
witness to the inportance of these procedures, known as special procedures, in
achi eving greater freedons.

247. In this regard, the 1993 Wrld Conference on Human Rights in Vienna
recommended “increased coordination in support of human rights and fundanmenta
freedons within the United Nations systeni (paragraph 1); it proposed that
"The Centre for Human Ri ghts shoul d be assured adequate neans for the system
of thematic and country rapporteurs” (paragraph 15), and underlined the

i nportance of “preserving and strengtheni ng” these nmechani sns.

248. Completion of this task, which is under attack from sone States, is
still pending. |If we adopt their approach, it may be possible to achieve sone
results in the short term However, a long-termview requires that the

princi ples adopted in Vienna should not be forgotten

Not es

1.Simlary, the Mobutu regime refused to allow the Rapporteur to visit the
country in July 1996 in order to investigate cases of violence in the ethnic
conflicts in Nord-Kivu which were causing | arge nunbers of victinms and
refugees, mainly anong the Tutsi. See E/CN. 4/1997/6/Add.1, paras. 8 and 9.

2. According to certain sources, this report was requested by the Alliance,
whi ch had all egedly appointed its own nenbers.

3.Very simlar accusations were directed at the Rapporteur by the Mbutu-Kengo
Government. See E/CN. 4/1996/ 66, para. 8, and E/CN. 4/1997/6, paras. 18 and 19.

4. Al t hough he has consulted nunmerous | awers and NGOs, the Rapporteur has been
unabl e to track down Decree-Laws Nos. 1 and 2 or subsequent decree-| aws.

5. See paragraphs 161-174 (Right to a fair trial).
6. Meeting of the Council of Mnisters of 1 Decenber.

7.This is the nane given to those who fought with Tshonmbe in the 1960s during
the secession and subsequently participated in guerrilla activities during
the 1970s. Although sone m ght well have been Katangese gendarnmes, nost of
themare their sons. They have lived mainly in Angola and supported AFDL'Ss
war effort.

8.Wal|l Street Journal, 6 June 1997, quoted in the joint report of Human Ri ghts
Wat ch/ I nternational Federation of Human Ri ghts.

9.As stated in E/CN. 4/1997/6, paragraphs 42-49.
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10.In point of fact, the announcenment was nade by the del egati on of the

Eur opean Uni on, which stated “We note with satisfaction the desire of the
Congol ese authorities to base their activities on denocracy and human rights”,
addi ng that the President undertook to respect the electoral timetable under
which free and denocratic elections are to be held in 1999.

11. Tutsi popul ati on displacenents took place in all directions: Congol ese
Batutsi were displaced internally or sought refuge in Rwanda in 1996 and
returned to recover their property; however, on being attacked by the Mi-M
mlitias and their allies, they fled again.

12. During a press interview on 8 Novenber, President Kabila asked “Wo has not
been a Mbbutu supporter in this country?”, adding “we al one opposed this
evil”.

13.Before this court was established, the Lubunbashi Centre for Human Ri ghts
and I nternational Humanitarian Law had condemmed the replacenment of ordinary
judges by mlitary personnel w thout any experience in this city.

14. According to the ANADDEM F report, 1,031 houses and 3, 737 vehicles have
been confiscated as “inproperly acquired property” fromtheir owners suspected
of being “former dignitaries”.

15. He was one of the fathers of Congol ese i ndependence.

16. E/ CN. 4/ 1995/ 67, paras. 217-222 and 254; E/CN. 4/1996/66, paras. 101-103 and
121; E/CN. 4/1997/6, paras. 96-100 and 219.



