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I nt roduction
1. This report has been prepared pursuant to resolution 1997/27 of the
Commi ssion on Human Rights. It presents and anal yses information received by

the Speci al Rapporteur on the pronotion and protection of the right to freedom
of opinion and expression, M. Abid Hussain, during his visit to Poland from
24 to 28 May 1997, as well as information received fromindividuals and

non- gover nment al organi zati ons concerning natters relating to the right to
freedom of opinion and expression

2. The Speci al Rapporteur would like to express his gratitude for the
cooperation extended to himby the Government of the Republic of Poland in

di scharging his mandate. He highly appreciates the assistance received from
the Government in the organization of his visit. He would |like to convey his
gratitude especially to the Mnister for Foreign Affairs and his staff who
hel ped make this visit successful

3. The Special Rapporteur would also like to express his appreciation to
t he Resident Representative and staff of the United Nations Devel opnent
Programme in Warsaw for their efficient organization of his visit.

4, During his visit, the Special Rapporteur nmet with representatives of the
Governnent, the judiciary, a forner prinme mnister, as well as the current and
a former Onbudsman. He also nmet with non-governnental organizations that are
active in the field of human rights, academ cs, witers, professionals of the
nmedi a sector and other nenbers of civil society who were of interest for his
mandat e

5. A list of persons with whomthe Special Rapporteur met during his visit
is contained in the annex to this report. It should be noted that this Iist
is not exhaustive. The Special Rapporteur had the opportunity to nmeet with
many other persons in the course of his visit, and would like to take this
opportunity to thank them for their generous efforts to assist himduring his
visit to Pol and

.  BACKGROUND AND CONTEXT

6. Since the fall of the Communist regine in 1989, Pol and has enbarked on a
| arge-scale transition, replacing a systemof totalitarian government and
central econonmy with a parlianmentary denocracy and a social market econony.
Thi s process has been acconpani ed by a far-reaching review and revision of the
entire |l egal system including the adoption of a new Constitution in 1997.
Since the dissolution of the Comuni st system Pol and had mai ntained a
provi si onal constitutional regime, first through several amendments to the
1952 Constitution and later with the so-called little constitution of 1992.
Foll owi ng three years of negotiations, the Constitutional Comm ssion approved
a draft constitution in January 1997, which was passed by the Nationa

Assenbly on 3 April 1997. After a period of heated discussions, the draft
constitution was approved in a national referendumon 25 May 1997.

7. An inportant elenent in the transformation of the political order has
undoubt edly been the renoval of restrictions on the freedom of expression and
the nedia, particularly the lifting of censorship and the abolition of
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one-party nonopoly over the nass nedia. Before 1989, the State had a conplete
nmonopoly over the nedia, including alnmost full ownership and full control over
its distribution. Supported by the wi de-ranging political, econom c and | ega
refornms, Pol and enbarked upon a process of privatization of the press enpire
of the Conmuni st Party and the overall denocratization of the mass nedia. To
that end, the Governnent established a |iquidation comm ssion charged with the
redi stribution of property in the nmedia sector. |In the area of broadcasting,
the nost significant devel opnment was the adoption of the Broadcasting Act in
Decenber 1992, which introduced a |egal framework for regulating the
broadcasting | andscape, pronpted by the emergence of nunerous private radio
and television stations, initially operating in a |l egal vacuum In

present -day Pol and, the nedia market is flourishing with a |arge nunber of

nati onal as well as foreign newspapers and magazi nes as well as private

tel evision and radi o services.

I'1. PRI NCI PAL CONSI DERATI ONS AND CONCERNS

A. Legal franmework

I nternational obligations

8. Pol and accepted a wi de range of international obligations in the field
of human rights. It is party to the International Covenant on Civil and
Political Rights (1977), including its first Optional Protocol, which canme
into force in 1992. Furthernore, Poland ratified the European Convention for
the Protection of Human Ri ghts and Fundanmental Freedons in 1992, which cane
into force on 19 January 1993. It has further accepted the right of

i ndi vidual petition, as of 1 May 1993, as well as the jurisdiction of the

Eur opean Court of Human Rights in all matters concerning interpretation and
application of the Convention

9. In its capacity as participating State of the Organization for Security
and Cooperation in Europe (OSCE, previously Conference on Security and
Cooperation in Europe - CSCE), Poland accepted nmany additional internationa
commtnents. These include the 1975 Hel sinki Final Act, the 1990 Charter of
Paris for a New Europe, the 1990 Copenhagen Docunent, and the 1994 Budapest
Document .

Nati onal | eqislation

10. As noted above, a new Constitution was approved in a national referendum
on 25 May 1997. The new constitution grants citizens the right to freely
express their opinions and to acquire and di ssem nate information. It

prohi bits preventive censorship of the means of social comrunication and the
licensing of the press. Laws can require a permt for the operation of a
radio or television station (article 54). Article 14 guarantees freedom of
the press and other neans of social conmunication. Article 61 specifies the
right to information, stipulating that a citizen has the right to obtain
information on the activities of organs of public authority as well as persons
di scharging public functions. It further specifies that the right to obtain

i nformati on provi des access to docunents and entry to sittings of collegia
organs of public authority forned by universal elections. Linitations on the
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rights to information can be inposed by |aw solely to protect freedonms and
rights of other persons and economi c subjects, public order, security, or
i nportant econonmic interests of the State.

11. Provi si ons concerning the National Council of Radio Broadcasting and

Tel evi si on, the broadcasting regul atory agency, are contained in articles 213
to 215, which specify the Council's role in safeguarding the freedom of

speech, the right to infornmation, as well as the public interest regarding
radi o broadcasting and public television; they also provide for its menmbers to
be appointed by the Sejm the Senate and the President of the Republic and
that they are not to belong to a political party, a trade union, or perform
public activities inconpatible with the dignity of their function

12. Fi nal 'y, provisions concerning the Conmi ssioner for Citizens Rights are
contained in articles 208 to 212 which specify, inter alia, his or her role in
saf eguardi ng the freedom and rights of persons and citizens as enunerated in
the Constitution and other normative acts. It is furthernore stipulated that
the Comm ssioner is appointed by the Sejm w th the consent of the Senate, for
a period of five years. The Commissioner is independent in his activities,

i ndependent of other State organs, and accountable only to the Sejm

Moreover, it is specified that the Conmi ssioner annually informs the Sejm and
the Senate about his activities and reports on the degree of respect accorded
to the freedons and rights of persons and citizens.

13. An inportant aspect fromthe citizen's point of view, is the
introduction in the Constitution of a provision by which anyone whose rights,
as specified in the Constitution, have been infringed has the right to appea
to the Constitutional Court (article 79).

14. A nunber of provisions of the Penal Code of 1969 have direct rel evance
to the protection of freedom of opinion and expression. Wile the Specia
Rapporteur notes that a new Penal Code is in the process of being adopted, he
neverthel ess wi shes to address a number of provisions in the Penal Code

of 1969 relating to freedom of expression, which found application in the nore
recent history of Poland. The relevant provisions of the national |egislation
will be dealt with throughout the text under the rel evant subheadi ngs. The
same nethod is applied for other relevant national I|egislation, notably the
Press Act of 1984, the State Secrecy Act of 1982, the Radi o Broadcasting and
Tel evi si on Act (hereinafter “Broadcasting Act”) of Decenber 1992 (with |ater
anmendnents) and the Civil Code, specifically with regard to the amendment to
article 448 adopted in 1996.

B. Information received by the Special Rapporteur

Insulting governnent institutions or officials

15. Article 270 (1) of the Penal Code stipulates that “Woever publicly
insults, scoffs at or degrades the Polish Nation, the Polish People’s
Republic, its systemor suprene organs shall be subject to the penalty of
deprivation of liberty from6 nonths to 5 years.” This |aw has been applied
in the nore recent history of Poland in a nunber of cases, one of which
concerns presidential candidate M. Leszek Bubel, who, in October 1995, was
all egedly charged with violating this article, as well as article 273, which
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provi des for between 1 and 10 years' inprisonment for commtting crines
specified in articles 270-272 using the press and other nmedia of mass
comuni cation. M. Bubel had reportedly clainmed on a radio programe that a
former head of the presidential chancellery protected a group of crimnals.
Anot her, earlier case relates to the prosecution of a drunken night watchman
who, in 1992 had been overheard insulting the then-President Wal esa, and who
had been sentenced to pay a fine equivalent to a nonth’s salary and a one-year
suspended sentence. The Governnent informed the Special Rapporteur that

i ndeed article 270 (1) was a | egacy of comuni sm abused for politica
purposes, and may cone into conflict with freedom of expression. Therefore,
an amendnent to this law was called for as early as 1989 in order to provide
for the conditions that allow for political criticism

16. Furthernore, the Special Rapporteur was informed by the Government of a
case concerning conviction of an individual for insulting public officials

whi ch was the subject of an individual conplaint at the European Comm ssion of
Human Ri ghts, 1/ on the grounds that the conviction was in breach of his right
to freedom of expression; the Conmi ssion has decl ared the conpl ai nt
adm ssi bl e.

17. The conplaint relates to an incident on 2 Septenber 1992, when the
appl i cant observed municipal guards in the process of ordering fruit and
vegetable sellers to | eave a place unauthorized for selling such products and
nmove to a nearby narketplace, as well as inposing fines on them The
applicant intervened, enphasizing that the actions had no | egal basis and

i nfringed on the econom c freedom guaranteed by the Econom c Freedom Act, and
stressed that the guards were acting only upon an oral authorization of the
town mayor. The applicant called them*ignorant” and “crim nals, who breach
applicable aws”, urging the sellers to stay.

18. On 5 January 1993 the Zdunska Wbl a Public Prosecutor handed down an

i ndi ct ment agai nst the applicant to the Zdunska Wl a District Court. The
appl i cant was charged with having verbally abused munici pal guards during and
in connection with carrying out their official duties and of acting with
flagrant contenpt for the legal order, i.e. an offence specified in article
236 of the Penal Code read together with article 59, paragraph 1 of the Code.
Article 236 provides that, “Whoever insults a public functionary or a person
call ed upon to assist him in the course of and in connection with the
performance of official duties, shall be subject to the penalty of deprivation
of liberty for up to 2 years, linitation of liberty or a fine.” On

29 April 1993, the applicant was convicted of verbal abuse of two runicipa
guards within the nmeaning of article 236 of the Penal Code read in conjunction
with article 59, paragraph 1. The court considered the offence to be of

a “hooligan character” within the nmeaning of article 59, paragraph 1, and
sentenced himto eight nonths' inprisonnent (suspended) and a fine

of 1.9 mllion zlotys. He was also ordered to pay the court costs.

19. The applicant appeal ed agai nst this decision, arguing that the

convi ction was based on insufficient evidence as it had not been established

t hat defamatory words had been used, but rather that the court had found only
that the applicant had called the guards ignorant, which he believed could not
be regarded as insult, but rather as an acceptable criticismof public
servants. Further, his offence could not be regarded as being of hooligan
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character. On 29 Septenber 1993, the Court of Appeal held that indeed the
actions could not be considered to have be of hooligan character, as the
genui ne notive of the applicant had been to defend the sellers. Concerning
the lack of sufficient evidence, while adnitting that the actual abusive words
were not nentioned in the grounds of the judgenent, the delict of abuse of the
guards could be established fromthe case file. The abuse consisted of
calling the guards “dunb” and “oafish” (cwoki and glupki), words comonly
consi dered as offensive. Thus, the applicant had overstepped the Iimts of
freedom of expression and had correctly been found to be in breach of the

rel evant provision of the Penal Code. It was pointed out that the purpose of
the article was not to protect the personal dignity of civil servants, but
rather to ensure that they were not hindered in carrying out their tasks.

20. The applicant clainms a violation of his right to freedom of opinion and
expression as his acts were only acceptable criticismof public servants. He
furthernore submits that the acts of the municipal guards were unlawful and
that he was right in criticizing them

21. The Governnent holds that the interference with the right to freedom of
opi ni on and expressi on was prescribed by |aw under article 236 of the Pena
Code, that the nmeasure conplained of pursued the legitinmate aimof “the
protection of the reputation or rights of others”, nanely the municipa
guards, and that the interference was necessary in a denocratic society,
relying on a wide nmargin of appreciation of the donestic authorities in
assessing the necessity of interference with the freedom of expression. The
Government contends that the authorities acted rationally and in good faith.
VWi le holding that criticismof public authorities cannot in principle be
penal i zed, but rather should be approved of in a denocratic society, certain
st andards nust be observed when voicing such criticismand the authorities
must react, in particular when | egal regulations as to public order are
flagrantly breached. 1In the view of the Government, the applicant’s behaviour
did not conply with applicable standards as it breached noral principles

uni versally considered to be binding in Poland, as well as violating pena
law, this part of the application should therefore be declared manifestly
ill-founded.

22. On 27 Novenber 1996, the European Conmi ssion on Human Ri ghts decl ared
adm ssible, without prejudging the nmerits, the applicant’s conplaint that his
conviction was in breach of his right to freedom of expression. The Specia
Rapporteur notes that during its Decenber 1997 session, the Comm ssion adopted
a report under article 31 regarding this case.

23. The Speci al Rapporteur was informed by the Mnister of Justice as wel
as other sources that the protection of personal reputation and honour | acks
sufficient |l egal protection at the present tine in Pol and. The increase in

the |l evel of violence against public persons was noted as well as the fact
that the judiciary is cautious in taking up such cases.

Def amat i on
24. O fences agai nst honour and personal inviolability are stipulated in

chapter XXIV (articles 178-182) of the Penal Code, as well as in the
Civil Code.
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25. The Speci al Rapporteur was infornmed of an anendnent to the Civil Code
passed in August 1996 establishing that a person whose personal interests had
been violated in any way could be granted financial conpensation

(article 448). At the sanme tine, the provision in the Press Act establishing
that in order for financial conpensation to apply it must be proven that the
journalist consciously violated soneone’ s personal interest, was repeal ed.
The Speci al Rapporteur was informed that prior to the anmendnment, a journalist
could establish a defence if he or she could prove having paid the greatest
possi bl e attention to detail in conpiling the information.

26. This anmendnent is feared to have a chilling effect on press freedom as
journalists are held responsible not only for deliberate, but also for

uni ntentional infringements on personal interests, and it seens that neither
the good faith of the journalist nor public interest remains an adm ssible
defence. It is thus feared that the provision will result in journalists
trying to avoid difficult subjects and may di scourage investigative reporting.

State secrets

27. The Penal Code provides that, “Woever discloses information
constituting a State secret, shall be subject to the penalty of deprivation of
liberty for from6 nonths to 5 years” (article 260). On 6 February 1996 the
Provi nci al Court of Warsaw sentenced Jerzy Urban, editor-in-chief of the
weekly NIE (No) to a one-year suspended prison sentence and a fine of

10,000 zlotys for publishing State secrets. He was furthernore banned from
publ i shing articles and fromserving as the editor-in-chief of the newspaper
for one year. He had been found guilty of “disclosing informtion
constituting a State secret” under article 260 of the Penal Code. The
accusation relates to the publication of documents in June 1992 relating to
cooperation between the secret police and a political opposition activist,

i nformati on which is secret under the State and Official Secrets Act of 1982.
Urban was considered by the court to have purposely violated the Act since he
had hel d a governnent position in the 1980s and thus woul d necessarily have
had know edge of this law. The Court of Appeal in Septenber 1996 reversed the
sentence, returning the case to the State Prosecutor for further

i nvestigation, ostensibly for procedural reasons. The case was reportedly

di sconti nued.

28. The Speci al Rapporteur was infornmed that the | aw of 1982 on the
protection of State and official secrets is another remmant of the past and
warrants attention as regards its limtation of freedom of expression. State
secrets are reportedly broadly defined as any piece of information which, if
reveal ed to unauthorized persons, may jeopardize the defence, security, or
some other inportant State interest. This relates in particular to defence,

| aw enforcenent and security agencies, research in the area of nationa

defence or security, industries of key inportance for the national econony,
banki ng, and preparations for and negotiation of international agreenents.
According to the information provided to the Special Rapporteur, lists
specifying the types of information constituting State secrets are drawn up by
government departnents, provincial governnents and the President of the

Nati onal Bank of Poland. The Mnisters of Internal Affairs, Defence and
Foreign Affairs are to be consulted in matters affecting their respective area
of conpetence. The |aw provides that the obligation to keep State secrets is
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bi ndi ng on everyone who cones into possession of such information, including
journalists. The latter may be refused information by civil servants or
public officials claiming that it is a State secret, reportedly w thout
recourse to court. 2/

Protection of sources

29. Anot her issue that has received sone attention is the protection of
sources. The Special Rapporteur was informed that a nunmber of court rulings
had suggested a conflict between the Press Act, which provides for the right
of journalists to protect secrecy (article 15), and article 163 of the Code of
Penal Procedure, which specifies that persons under the obligation to keep an
official secret or a secret connected to their profession may refuse to
testify on circunstances covered by the obligation, unless the court or a
prosecutor has rel eased themfromthe obligation to keep that secret.

30. Thi s i ssue has been the subject of extensive discussions and exam nation
in Poland, particularly following a ruling by the Suprenme Court in

January 1995 that the provisions of the Penal Code overrul ed those of the
Press Act, and that journalists may therefore not refuse to divul ge a source
if they have been released fromthat obligation by a court or the prosecutor

31. The Speci al Rapporteur was inforned during his visit of a divergence

of views regarding this ruling. The Mnister of Justice inforned the Specia
Rapporteur that sone inportant amendnents to the Code of Penal Procedure
initiated by himhad been accepted, according to which journalists would have
the right to protect their sources except in cases of hom cide, terrorist
acts, genocide, and acts resulting in |arge-scale catastrophes. Nevertheless,
t he Speci al Rapporteur was inforned that the ruling of the Suprene Court
remains in force.

Access to information

32. The Speci al Rapporteur received information regarding difficulties
encountered by journalists in obtaining access to information, particularly on
guestions related to the State and on activities of public institutions. This
was reported to be the case specifically as regards |ocal government officials
who are said to be reluctant to divul ge docunents, allegedly in the absence of
cl ear guidelines.

Br oadcasti ng

33. The role of television in the transition process is to be regarded
somewhat differently fromthe privatization process and the freedom of the
print media, given a nunber of additional constraints of a technical as wel
as econom c nature. After the initial stages of the denocratic opening, the
broadcasting sector found itself confronted with a spontaneous transformation
of the broadcasting | andscape with a nunber of private broadcasters starting
operations wthout the existence of a proper regulatory framework. 3/ This
pronpted the adoption, in Decenber 1992, of the Broadcasting Act to establish
t he i ndependence of public broadcasting and regulate the market. To that end,
the | aw envi sages the establishnent of a supervisory body, the Nationa
Broadcasting Council (NBC), consisting of nine nenbers appointed by the Sejm
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the Senate and the President of Poland, for a period of six years. Every

two years, one third of the Council is replaced. |In an attenpt to ensure the
political independence of this body, the nine nmenbers are obliged to renounce
menbership of a political party and public associations. In 1995 two

amendments to the 1992 | aw were adopted, in order to state explicitly the
rights of the organs appointing nenbers of the NBC and to specify the

condi tions under which nenbers may be recalled. Both houses of parlianent
and the President can recall any of the nmenmbers they have designated in cases
of illness prohibiting the fulfilnent of duties, crimnal conviction, or

vi ol ation of the Broadcasting Act as pronounced by the Tribunal of State. 4/
A nmenber may al so resign. A proposal for further, nore conprehensive
amendnents to the Broadcasting Act, which reportedly took into account
proposal s by | awers, representatives of Polish Television as well as
comerci al broadcasters and NBC personnel, is being el aborated. 5/

34. The main ainms of the NBC are to protect the freedom of speech and

i ndependence of broadcasters, the interests of the public, and the open and
pluralistic character of radio and television. It is furthernore charged with
the granting of television and radi o broadcasting licences and the appoi nt nent
of menbers of the supervisory boards and programre councils in public radio
and television. The NBC has authority to order the suspension of programres
violating the law, to fine broadcasters who breach the |aw or refuse to carry
out decisions made by the Chairman under a resolution of the National Council
and to grant frequencies, in cooperation with the Mnister of Comunication
Deci sions by the Chairman of the NBC regarding violations of the regulations,
rights, or provisions of the licence granted can be appealed to the Regi ona
Court in Warsaw. 6/

35. The Broadcasting Act defines the tasks of public radio and television
These include the encouragenent of artistic, literary, scientific and
educational activity as well as the production of programes for Polish
comunities abroad. It further specifies that the programre services of
public radio and tel evision should be guided by a sense of responsibility and
the need to protect the good nanme and reputation of public broadcasting;
provide reliable information about the diverse devel opments and processes
taki ng place in Pol and and abroad; prompte the free formation of citizens’

vi ews and of public opinion; enable citizens and their organi zations to take
part in public |life by expressing diversified views and orientations to
exercising their right to supervision and social criticism serve the

devel opnent of culture, science and education, with special enphasis on Polish
intellectual and artistic achievenment; respect the Christian system of val ues,
adopting as its basis the universal principles of ethics; serve the
strengthening of the famly; pronpte health protection; serve the conbating

of social pathol ogies; take into account the needs of national and ethnic
mnorities (article 21). 7/

36. In the area of television, the broadcasting domain is dom nated by
one national public broadcaster, founded in 1952 and transfornmed into a
joint-stock conpany in 1994. It conprises 2 national and 11 regi onal channels
and 1 satellite channel. It rermains the nost powerful news medium despite a
growi ng conpetitive private sector. |Its operations are financed fromlicence
fees, advertising and sale of services and licences. It is guided by a public
servi ce broadcasting mandate. The supervisory board, consisting of nine
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menbers, eight appointed by the NBC and one by the State Treasury, appoints
for a period of four years a five-nmenber board of directors, responsible for
t he managenment of television and supervising its planning strategy. Public
servi ce broadcasters are owned by the State Treasury which, however, has no
legal right to interference in programmng matters and is not entitled to any
di vidend or any part of whatever profit the conmpani es may have at the end of
the year. 8/

37. Several concerns have been expressed with regard to the area of public
tel evi si on broadcasting. The Special Rapporteur notes the controversies that
have arisen with regard to allegations of political interference in public
tel evision, despite the established aimof the NBC to provide independent

and professional supervision. A majority of persons net during his visit
attributed these allegations to the failure to select menbers of the NBC on

the basis of expertise. |In particular, despite the attenpt to guarantee the
i ndependence of the nenbers of the NBC, the appointnment process is wdely
believed to be influenced by political considerations. 1In this connection

recommendat i ons have been made for specific steps to be taken so as to ensure
t he i ndependence of the NBC, for instance through an amendnent to the | aw

38. According to the information received by the Special Rapporteur

concern about political influence in public television was voiced after the
resignation of the head of Polish television in 1996. Hi s successor had

al  egedly made a nunber of controversial statenments, questioning whether
public tel evision should be expressing i ndependent opinions. Furthernore, it
was reported that a nunmber of staff changes had taken place, allegedly for
political reasons, and reference was nmade to allegations of political bias
in television coverage.

39. The Speci al Rapporteur was furthernore infornmed that it had been deci ded
in md-1996 by the Board of Directors that outside producers would no |onger
be able to produce current affairs programmes, ostensibly for technica
reasons. While the Special Rapporteur was inforned that this decision is

in practice contravened, the fact that the decision has not been formally
repeal ed neverthel ess has created sone concern

40. As regards private television, the first nationwi de private broadcaster
Pol sat, licensed in 1994, has been joined by a second channel. Two new

regi onal channels were scheduled to begin broadcasting in the autum of 1997.
The Speci al Rapporteur was also infornmed of the proliferation of foreign
broadcasts into Poland and the devel opnent of satellite and cabl e networks.
In his nmeetings with various nedia professionals, the hope was expressed that
the increased conpetitiveness would decrease the political influence in

tel evi si on.

41. In the area of radio broadcasting, the National Broadcasting Counci
has licensed three non-State nati onwi de networks, including two private and
one religious channel. The Special Rapporteur was informed that currently,

17 regional public service broadcasting channels were operating, as well as a
great nunber of private local radio stations and Church-owned radi o networKks.
The market share between public and private radi o was descri bed as a

bal anced 50 per cent each
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42. Political influence, reported to constitute a najor problem as regards
public tel evision, was not considered problematic in public radio. This was
mainly attributed to an underestinmation of the power of influence of radio
broadcasting on the political views of the popul ation

Respect for Christian values and religious feelings

43. The Speci al Rapporteur was informed of the highly controversial debate
at the end of 1992 pronpted by a provision in the Broadcast Act concerning
Christian values. Article 18, paragraph 2, of the |aw states that al
programes nust respect the religious feelings of the audience, and
particularly the Christian systemof values. |In addition, it is stipulated,
in article 21, paragraph 2, point 6, that the programe services of public
radi o and tel evision should respect the Christian system of val ues, adopting
as their basis the universal principle of ethics.

44, These provisions were hotly disputed prior to the adoption of the | aw
and were chall enged before the Constitutional Court of Poland by a group of
menbers of parlianent, alleging that the provisions would be inconpatible
with the Constitution due to the violation of the principle of equality, as
wel | as establish preventive censorship. By decision of 7 June 1994, the
Constitutional Court confirnmed the constitutionality of the provisions,

hol ding that they create only a duty of respect for values which are of

uni versal, not only religious character. 9/ Nevertheless, as the Nationa
Broadcasting Council has the ultimate responsibility for supervising progranme
content, these restrictions were feared to have the potential for being used
as a neans of censorship if enforced, although such fears reportedly have so
far proved to be unfounded.

45, In this context, the Special Rapporteur notes that the Penal Code al so
includes a provision relating to offending religious sentinment, punishable by
a fine or a two-year prison term(article 198). In several instances, filns

or publication of material with a religious connotation allegedly resulted in
calls for banning or censorship fromcertain Roman Catholic groups who woul d
want to see certain kinds of expression [imted. One such exanple is the wave
of conplaints allegedly provoked in August 1994 by the weekly Wrost which
featured on the cover a black Madonna and Child wearing gas masks to protect

t hemsel ves from environmental pollution

46. Furthernore, the Special Rapporteur received information regarding the
case of a Catholic priest, Henryk Jankowski. In January 1997, the Gdansk
prosecutor pressed charges against Fr. Jankowski for publicly defam ng the
Jewi sh minority in a sernmon in June 1995, in which he conpared the Star of
David with the hanmrer and sickle and the swasti ka. The procedure was
reinstated at the request of the Prosecutor-General after no elements of a
crime had initially been found and the investigation dropped for |ack of
evidence in June 1996. The procedure was eventually discontinued in

March 1997, but Fr. Jankowski was neverthel ess obliged to nake a financia
contribution to a public cause.
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The protection of public norals

47. The issue of public norals has taken on increased inportance, in the
light of an increase in the influx of the so-called yellow press as well as
films fromWestern countries. The Special Rapporteur was informed of an

i ncreasing concern in Poland regarding the depiction of violence in the nedia
and its possible influence on the young.

48. A rel ated phenonenon is the issue of pornography, which has equally
assumed sone inportance since the denocratic opening in Poland and ot her
countries in the region. The increased public concern in Poland is said
to be the result of the influx of pornographic material from abroad and

its circulation under market conditions. It is also said, however, that
pornographic filnms are increasingly being produced in Poland and exported to
Western Europe. It is foreseen that producers of hard-core pornography wll

be strictly prosecut ed.

49. Article 173 of the Penal Code provides that, “whoever dissem nates
writings, printed matter, photographs or other objects having a pornographic
character, shall be subject to the penalty of deprivation of freedom for up
to 2 years, limtation of liberty or a fine”

50. According to information received fromthe Mnister of Justice, while
por nography is penalized, in practice, prosecution is rudinentary, as

por nography remains an undefined termand in order to draw the |ine between
permtted and prohibited acts, courts are obliged to consult experts. The
Speci al Rapporteur |earned furthernore that in the provision in the new Penal
Code governi ng pornography, the burden of proof was shifted fromthe content
of the image to the formof its presentation. |In practice, this neans that
responsibility arises when material is presented or distributed in such a way
that persons unwilling to be exposed to pornographic imges cannot avoid
exposure, for exanple in the case of pornographic magazi nes in kiosks.

Econoni ¢ obst acl es

51. The Speci al Rapporteur noted that a predom nant concern was the
difficulties arising fromthe transition froma State nonopoly over the

media to a system governed by a free market, and the prevailing econom c
constraints, which were referred to in nearly all his nmeetings. One ngjor
difficulty of the liberalization of the nmedia market is reported to be a need
for the devel opnent of diverse nedia and the pre-emnent role played by
foreign capital in the nedia industry.

52. Furthernore, the freedom of expression of journalists was said to

be conprom sed at tinmes by the interference of owners in editorials. For

i nstance, the Special Rapporteur was inforned that the press was extrenely
limted inits attenpts to reveal wongdoings on the part of public officials,
particularly at the local level, as the owners of certain publications feared
the negative inpact of such coverage on their future business relations. The
function of the press to informon issues of public interest may thus be
restricted by private interests. In this regard, demands had been nade for

a policy limting the owner’s ability to interfere in editorial matters.
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53. The Speci al Rapporteur was also informed that the national press

di stribution system presents an additional obstacle to the press, although
this problemis expected to be solved with the ongoing process of
privatization.

Regi stration

54. The Speci al Rapporteur received informtion fromthe Governnent
concerning an individual application against Poland under article 25 of

t he European Convention for the Protection of Human Ri ghts and Fundament a
Freedoms. 10/ The case concerns the refusal by the court to register the
titles of the periodicals “Germany - A Thousand Year-old Eneny of Pol and” and
“The Social and Political Mnthly - A European Tribunal”, thus preventing the
applicant from publishing the said periodicals.

55. On 9 Septenber 1993, the applicant’s request for registration of a

title of a periodical, “The Social and Political Mnthly - A European Mra
Tribunal”, to be published in Kety, was disnissed by the Biel sko-Biala

Regi onal Court. In accordance with the Press Act and the Order of the

M ni ster of Justice on the Registration of Periodicals, the title of a
periodi cal should be relevant to the contents. This was not considered to

be the case in this instance; it was held that the title would suggest the
establishnment of a European institution in Kety, which was untrue and woul d be
m sl eadi ng to prospective buyers. The decision was upheld by the Katow ce
Court of Appeal on 17 Decenber 1993

56. On 17 February 1994, the applicant’s request to the Biel sko-Biala

Regi onal Court for registration of a press title of a monthly “Germany - A
Thousand Year-old Eneny of Poland” was dism ssed after the applicant refused
to alter the negative character of the title as requested by the court. The
court considered that the registration of the periodical with the proposed
title would be harnful to Polish-German reconciliation and detrinental to good
cross-border relations. The Katowi ce Court of Appeal upheld the decision

on 12 April 1994.

57. According to article 20 of the Press Act, registration of the title
by the Regional Court is required as a prerequisite for publication of a
periodical. The request for registration should contain the proposed title,

the address of the editor, the nane and ot her personal data of the
editor-in-chief, the nane and address of the publishing house and the
frequency of publication. Decisions nust be taken within a period of 30 days.
Regi stration shall be refused in case of inconplete data or if the proposed
title would prejudice a right to protection of the title of any existing
periodical. In accordance with article 23 (a) of the Press Act, the Mnister
of Justice is authorized to issue an order to specify the manner in which the
regi stration process is to be run. Article 5 of the said order of the

M ni ster of Justice stipulates that registration my be refused if the

regi stration would not be in conformty with the regulations in force or with
the current state of affairs. Publishing w thout being registered is subject
to a fine (article 45).
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58. The applicant conplains that, in violation of article 10 of the European
Convention, Polish courts refused to register the titles of two periodicals
whi ch he wanted to publish

59. The Governnent subnits that the refusal of registration falls within

t he bounds of pernmissible restrictions under article 10 (2) of the European
Convention. 1In both cases, the courts had considered that the proposed

titles would not correspond to reality for the reasons expl ai ned above. The
Government hol ds that both decisions were in conformty with Polish [ aw and
did not infringe the applicant’s freedom of expression as guaranteed by
article 10 of the Convention, and that the application should thus be decl ared
mani festly ill-founded.

60. The applicant holds that with regard to the journal “The Social and
Political Monthly - A European Moral Tribunal”, it is obvious that the only
meaning to be given to the title is that a periodical under that nane is
published there. Furthernore, the Governnent did not show how the journa
entitled “CGermany - A Thousand Year-old Eneny of Poland” would be detrinenta
to Polish-German rel ations, but had assuned that the journal would enphasize
only the negative aspects of those relations. The refusals were thus not
prescri bed by |aw and anbunted to prior censorship. At present the parties
are trying to achieve a friendly settlenment of the case

61. The Speci al Rapporteur was informed by a government representative that
a request had been forwarded to the M nster of Justice by the Mnistry of
Foreign Affairs for the subparagraph requiring that the facts in the
registration be in conformty with the current state of affairs be renoved;
after nine nonths, following inter-mnisterial consultations, the Press Act
was anmended and the disputed requirenment for registration renoved.

Comm ssioner for Civil R ghts Protection

62. Pol and has undertaken a variety of measures to aneliorate the protection
of human rights. This includes the establishnment, on 15 July 1987, of the
institution of the Conmi ssioner for Civil Rights Protection, with the first
Commi ssioner taking office on 1 January 1988. This is considered to be an

i mportant step in the protection of human rights. Modelled after the

Scandi navi an onmbudsman exanple, it was the last in a series of State bodies
established by the Communi st reginme to protect civil rights; the others

i ncluded the introduction of the Hi gh Administrative Court in 1980, the State
Tribunal in 1982, and the Constitutional Tribunal in 1985. The Specia
Rapporteur was told that it was the view of sone that the establishnent of
such citizen-oriented bodies was ained at giving credibility to the policy of
liberalization vis-a-vis the international community and the donestic public.

63. In accordance with the Act of 15 July 1987 on the Conm ssioner for Civi
Ri ghts Protection, the Conmi ssioner’s role includes investigating breaches of
the I aw and/or principles of community |life and social justice due to any
action or omi ssion on the part of agencies, organizations or institutions
responsi bl e for conpliance with and inplementation of such rights and
liberties (article 1). The Comn ssioner can act on the notion of citizens

or their organizations, |ocal governnents, as well as at his or her own
initiative (article 9), and is enpowered to undertake a broad range of



E/ CN. 4/ 1998/ 40/ Add. 2
page 15

actions. Mbst inportantly, the office has been put to effective use by the
first Conm ssioner who is acknow edged to have significantly shaped its
i mportant role.

64. The institution was described as being very powerful and not comnparable
with other institutions established in the region. In the view of the first
Commi ssi oner, the basic function served by an onmbudsman in countries in
transition is that of educating the public and the establishnent, including in
the rule of lawwith regard to the public and the adm nistration. Wth regard
to the courts of justice and the Constitutional Court, the first Conmm ssioner
considers pronoting the concept of the “constitutionalization” of thinking
about |aw and generalizing the use by courts of international |law to be

i nportant ainms. Mreover, cooperation with the press is seen as extrenely
important. 11/ Finally, the success of the institution has been attributed
mainly to the timng of its creation as well as its operational strategy,

i.e. political and ideological neutrality and the pronotion of the rule of

| aw and human rights. 12/

[11. CONCLUDI NG OBSERVATI ONS

65. The Speci al Rapporteur wel conmes the devel opnents he was able to observe
during his visit to Poland, both with regard to the reformof the politica
and econonmic systemas well as the legal and institutional framework for the
protection of human rights. The rapid transition in Poland froma one-party
systemto a nulti-party denpcracy is indeed very encouraging for the cause of
human ri ghts and denocracy throughout the world. Freedom of opinion and
expression, a highly cherished value during the struggle for freedom clearly
finds the protection it warrants and any attenpt at restriction is closely
scrutinized by all sectors of society. Rightfully, many countries have been
wat chi ng Pol and’ s experiences with great interest and hoping to I earn from
them The long struggle for freedom of expression in the country is

undoubt edly one of its unique features.

66. Certainly, any transformation is a step-by-step process which mnust
include a review and revision of legal and institutional regimes governing
political and economc |ife, and of consciousness. Good |aw alone will indeed

| ack efficacy in the absence of individual understanding of the spirit of the
| aw. Education of all sectors of society will play an inportant role in
mai nt ai ni ng the process of a successful transition

67. The Speci al Rapporteur wel conmes the progress nade with regard to
revising and adopting new |l egislation to replace legislation fromthe
Comuni st past. He notes that this process is not yet considered as conpl ete.
While in sonme instances the |lack of new |l egislation has resulted in obstacles
to the full enjoynent of the right to freedom of opinion and expression, he
believes that overall, the engagenent of the CGovernnment to ensuring the
protection of freedom of expression, at tines in spite of significant
pressures fromcertain sectors of public opinion, is testinmny to its genuine
commitrment to the protection of this right. Indeed, he observes that in a
nunber of cases, the State defended the right to freedom of opinion and
expressi on agai nst other trends in society.
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68. Undoubt edl y, freedom of opinion and expression is wi dely apparent in

Pol and. Censorshi p was abolished sone years ago, and while some | aws may be
interpreted to infringe on the right to freedom of opinion and expression, the
majority of themare widely seen as relics of the past and in practice,

conpl ete freedom of opinion and expression is exercised. The nmedia have been
operating in a free and i ndependent environment after the State nonopoly was
elimnated. Indeed, the existence of newspapers such as NLE affirns that the
right to freedom of expression is protected, in defiance of attenpts by

di verse societal actors to restrict this freedomon the grounds of “norality”.

69. The Speci al Rapporteur found the npbst preval ent concerns during his
visit to be the perceived negative inpact of liberalization and free market
forces on freedom of expression, and the internationalization of the nedia.

In this context, the Special Rapporteur wi shes to enphasize his view that
private financial interests and nedi a nonopolies may i ndeed pose obstacles to
the full enjoynent of the right to freedom of opinion and expression and
shoul d therefore be guarded against. Thus, in matters related to ownership, a
bal ance must be struck between the duty of the State to refrain from

regul ati on and undue intervention and its duty to carry out a policy conducive
to the freedom of expression and information. In particular, he wi shes to
enphasi ze his belief in the need for genuine editorial independence vis-a-vis
political power and pressure exerted by private interest groups or public
authorities.

70. The Speci al Rapporteur furthernmore noted various concerns relating to
journalistic freedom and by inplication the public at large and their right
to information. He expresses his concern with regard to the all eged
restrictions on journalists’ freedom of access to information. He notes that
in order for journalists to carry out their role as a watchdog in a denocratic
society, access to information held by public authorities, granted on an
equitable and inpartial basis, is indispensable. 1In this connection, the
protection of sources assunes primary inmportance for journalists, as a | ack of
this guarantee nmay create obstacles to journalists’ right to seek and receive
i nformati on, as sources will no |l onger disclose information on matters of
public interest. Any conpulsion to reveal sources should therefore be limted
to exceptional circunstances where a vital public or individual interest is at
stake. The Special Rapporteur welcomes the initiatives taken recently with
regard to resolving in favour of freedom of information the conflicts in the

| aw affecting the right of journalists to protect their sources.

71. The Speci al Rapporteur welconmes the efforts undertaken in the area of
publi c broadcasting, particularly with regard to pursuing a policy of public
servi ce broadcasting. However, he is concerned about allegations of politica
influence in television, which is attributed largely to a | ack of independence
of the National Broadcasting Council. Indeed, in view of the inpact and

consi derabl e power of influence of radio and tel evision, conplete independence
frompolitical and private interests is of paranmount inportance

72. In addition, the Special Rapporteur remains concerned about the
provi sion regarding Christian values in broadcasting. The role of the nass
nmedia in a denocratic society should be one of nurturing tol erance and
diversity rather than deciding on nmatters of Christian values. Human rights
i ndeed depend not only on the behavi our of State organs as such but also on
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the general atnosphere of tolerance and political and religious pluralism

The educational role of public broadcasting in this endeavour is of the utnpst
i nportance and shoul d not be subjected to restrictions based on vague
provi si ons which nay be interpreted very broadly and may not be necessary in a
denocratic society, and which may | ead to self-censorship.

73. In this context, the Special Rapporteur observes the concern with the

i ncreased | evel of violence on television and such matters as pornography,

whi ch have led to calls for restrictions. Wile not trying to mnimze or
deny the potential negative effect of television violence or pornography on
society, he would like to enphasize his view that nmedia should not be viewed
as an easy scapegoat for social ills. Each restriction in this area nmust be
exam ned on a case-by-case basis, and the Special Rapporteur wel conmes the view
expressed by nost of his interlocutors that this problem nust be addressed at
the | evel of education rather than censorship in broadcasting.

74. The tendency toward restrictions is clearly a commopn soci ol ogi ca
phenonenon during tinmes of social and econom c change. Polish society,
simlar to other societies in East-Central Europe, has experienced a
tremendous transformation, which is not limted to structural adjustnents but
rat her placed heavy dermands on the population to alter their attitudes and
behavi our within a very short period of tine. Such periods of |arge-scale and
rapi d change create in nany cases a demand for security. Under these

ci rcunstances, some liberties, in particular freedons relating to

comuni cation, are often no | onger perceived as opening possibilities but
rather as dangers to the social fabric. Inages or expressions not reflecting
mai nstream soci ety are perceived as threatening. They are particularly

vul nerable to exploitation by certain groups which exaggerate the risks they
may pose for society, thereby creating a readiness on the part of the

popul ation to exchange liberties for security. In such situations, the danger
arises that the individualization of nodern society will be blamed for al

ills that restrictions on liberties will be called for, |eaving the root
causes of societal upheaval unaddressed.

75. The Speci al Rapporteur observes that the issue of insult and defamation
has received increasing attention. The absence of a proper |egislative
framework to guide journalists and protect individuals fromundue attacks on
their honour and dignity appears to have raised some concern. 1In this
connection, the Special Rapporteur recalls that article 19 (3) of the

I nternational Covenant on Civil and Political Rights, when read in conjunction
with article 17, obligates States to provide | egal protection against any

i ntentional infringenment on the honour and reputation of individuals by means
of untrue assertions. However, in all cases, the principles of
proportionality nust be strictly observed in order to safeguard agai nst any

i nfringements on the right to freedom of expression

76. In this connection, and in |light of the amendnments to the | aw regarding
def amati on, the Special Rapporteur considers it necessary to recall that the

role of the press as a public watchdog and the right of the public to receive
informati on are essential elenents of denbcracy. These functions and rights

shoul d not be conpronised by the fear on the part of nmenmbers of the press of

negati ve consequences resulting fromtheir statements made in good faith and

in the interest of the public.
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77. The Speci al Rapporteur expresses his concern with regard to certain
provi sions concerning insult to governnent institutions and officials in the
Penal Code. 1In this context, the Special Rapporteur wi shes to recall that
freedom of expression, in particular freedomof political and public debate,
is at the very core of the concept of a denocratic society. Governnent
officials and political |eaders should be open and responsive to al

criticism and tolerate higher limts of acceptable criticismthan private

i ndi viduals. Restrictions on the right to freedom of expression should not be
construed so as to provide special protection against insult or criticismto
governnment institutions, their nenbers, or the head of State. 1In this regard,
he wi shes to express his hope that due consideration will be given to

i nternational standards in this area when new | egislation is considered.

78. The Speci al Rapporteur observed a great desire on the part of everyone
to seek a bal ance between freedom and responsibility in journalism He finds
the efforts of journalists to develop a code of ethics and to adjust rules of
prof essi onal conduct to their newrole in a denocratic society very
encour agi ng.

79. Finally, the Special Rapporteur considers that the experience of Pol and
in taking on the substantial responsibility of transformng its political and
econonm ¢ system and adapting its legal framework to international standards of
denocracy and human rights could be of extreme value in assisting other
countries in the region in their own transition process; cooperation with
other countries in the region may therefore be extremely useful

I'V. RECOMVENDATI ONS

80. On the basis of the principal observations and concerns set out in the
previ ous section, the Special Rapporteur would like to offer the follow ng
recommendations. In view of the open and constructive exchanges of views that

took place during his visit, the Special Rapporteur is convinced that these
recommendations will be received in a spirit of shared comtnent to
strengthening the pronotion and protection of the right to freedom of opinion
and expression, on which the Governnment has al ready enbarked in an exenplary
fashi on.

81. The Speci al Rapporteur urges the Government of Poland to take al
necessary steps to ensure the independence of the National Broadcasting
Council (NBC). Steps towards the achievenent of this goal should include
measures whi ch woul d ensure that appointnents to the NBC are made in such a
way as to guarantee its independence, with its nmenbers refraining from any
interest, financial or political, that could inpair their ability to discharge
their duties in a fair and inpartial manner. 1t should be considered whether
it is advisable to prohibit nmenbers of the NBC on conpletion of their

si x-years termof office fromaccepting a renunerated office in governnent.
Menmbers shoul d see t hensel ves as i ndependent trustees of the public interest

i n broadcasting, not as representatives of any special interests. Appointment
procedures could include public hearings and be organi zed according to
criteria providing for diversity and sel ection dependi ng on professiona
expertise. Safeguards against any interference by political or financia

i nterests should be included. The Special Rapporteur expresses his hope that
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t he proposed anendnents to the Broadcasting Act will take into account the
al | egations concerning political influence in television and | ack of
i ndependence on the part of the NBC

82. In the context of revising current |egislation and adopting new rules,
care should be taken not to overenphasize the protecti on needed for public
persons and institutions. Due attention should be given to the inportance for
a denocratic society of allowing free political debate and, accordingly, to
the fact that public figures nust expect to tolerate a greater degree of
criticismthan private individuals. |In particular, |aws or other provisions
provi di ng special protection against insult or criticismof government
institutions, their nenbers, officials, or the head of State should be

avoi ded. The Speci al Rapporteur would wel cone being kept infornmed of further
devel opnents with regard to the adoption of new legislation in this area which
affects the reginme governing the right to freedom of opinion and expression

83. Initiatives on the part of nedia professionals to establish i ndependent
and voluntary professional associations should be encouraged, in particular
with regard to devel opi ng nmethods and systens of voluntary self-regulation
such as ethical codes of conduct for the profession, training programres which
shoul d address the rights and responsibilities of the nmedia and the
Governnment, as well as monitoring inplenmentation of the right to freedom of
expression and freedom of the nedia in accordance with internationa

st andar ds.

84. The Speci al Rapporteur wi shes to express his view that it should not be
possi be for owners to interfere in editorial content subject to strict
[imtations.

85. Furthernore, the constitutional right to obtain information on the
activities of organs of public authority as well as persons discharging public
functions should be translated into practice.

86. Finally, the Special Rapporteur recomrends that journalists not be
conpelled to reveal their sources except in the nmost |linmted and clearly
defined circunstances.
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