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. BACKGROUND | NFORMATI ON

A. Ratification of the Convention

1. The Convention against Torture and Qther Cruel, Inhuman or Degradi ng
Treat ment or Puni shnent of 10 Decenber 1984 was adopted and ratified by Pol and
on 21 Cctober 1989 (promulgated in the Journal of Laws - Dzienni k Ustaw -

Dz.U. of 1989; No. 63; itenms 378, 379).

2. Pol and, by virtue of the resolution of the Council of Mnisters of

30 March 1993, has recogni zed the conpetence of the Commttee agai nst Torture
in respect of receiving and exam ning conplaints submtted by States and

i ndi viduals. Until the present day no conplaints have been reported.

B. Ceneral information on the system of governnent

3. The period covered by this report is characteristic of further
extrenely intensive social and | egal transformations. Above all, the Nationa
Assenbly, on 2 April adopted the new Constitution of the Republic of Pol and,
whi ch has been approved by the nation in a referendum The new constitutiona
act (Dz.U No. 78; item 483) has been in force since 17 Cctober 1997. The
passing on 6 June 1997 of the new crimnal codifications (the Penal Code -
Dz.U No. 88; item 553, the Code of Crimnal Procedure - Dz.U. No. 89;

item 555, and the Punishment Execution Code - Dz.U. No. 90; item 557), all of
which will enter into force as of 1 Septenmber 1998 - was al so an i nportant

el enent of those transformations.

4, The Constitution is the suprene | aw of the Republic of Poland. Its
provi sions are applied directly, unless the Constitution provides otherw se.
The main principle of the State system of governnment has been expressed in
article 10, which stipulates that “The system of government of the Republic of
Pol and shall be based on the separation of and bal ance between the

| egi sl ative, executive and judicial powers”.

5. The conpetence of the Sejm (Parliament), specified in further
constitutional provisions may be divided into:

- | egi sl ative (passing statutes, adopting resolutions);

- el ectoral (electing nenbers of the Tribunal of State and judges of
the Constitutional Tribunal, adopting resolutions in respect of
vote of confidence for the governnment appointed by the President);

- supervi sory (exercising control over the Council of Mnisters,
within the scope specified by the provisions of the Constitution
and statutory acts, by neans of - anpbng other things - the
anal ysis of government reports on the execution f the State budget
act, adopting resolutions on vote of acceptance of accounts for
t he governnent, appointing investigation comm ssions);

- applying political and constitutional responsibility (adopting
votes of no confidence for the Council of Mnisters and individua
m nisters, bringing indictments to the Tribunal of State in
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respect of menbers of the Council of Mnisters, deciding - in the
capacity of the National Assenbly together with the Senate - on
i npeachnment of the President before the Tribunal of State).

O her powers of the Sejminclude also declaring a state of war and meking
peace.

6. The conpetence of the Senate covers first of all passing bills and
adopting resolutions. The Senate has not been vested with control functions
by the new Constitution.

7. The executive power is exercised by the President and the Council of

M ni sters. The Constitution, in article 126, stipulates that the President of
the Republic is the suprene representative of the Republic of Poland and the
guarantor of the continuity of State authority. He 1/ ensures observance of
the Constitution, safeguards the sovereignty and security of the State as well
as inviolability of its territory. The powers of the President specified by
the new Constitution include:

- the powers within the scope of responsibilities of the head of
State in donmestic and foreign relations, his supreme command of
the arned forces, the country's defences as well as security of
the State in tinmes of peace and war;

- the conpetence to bal ance powers with respect to the Sejm and the
Senate, the Government and the judicial authority;

- creative and organi zati onal conpetence in the field of State
| eader shi p.

8. The President ratifies and renounces international agreenents (before
rati fying an international agreenent he may refer it to the Constitutiona
Tribunal with a request for adjudication on its conformty to the
Constitution), appoints and recalls plenipotentiary representatives of the
Republic of Poland to other States and international organizations, receives
letters of accreditation and recall of diplomatic representatives of other
States, cooperates with the Prime Mnister and other appropriate mnisters in
respect of foreign policy. He is the supreme commander of the armed forces,
has the power of pardon, grants Polish citizenship and gives consent for its
renunci ation, issues official acts (regulations and executive orders which
with the exceptions specified in the Constitution, require the signature of
the Prime Mnister in order to be valid), makes changes in the conposition of
the Council of Mnisters upon the notion of the Prime Mnister, proclains

el ections to the Sejmand the Senate, introduces |egislation, signs bills,
puts forward notions to the Constitutional Tribunal and - for an audit - to
the Supreme Chanber of Control, nom nates and appoints the Prine M nister
accepts the resignation of the Council of Mnisters, dismsses a mnister in
respect of whom the Sejm has passed a vote of no confidence, appoints judges
upon the notion of the National Council of the Judiciary, appoints the

1/ Whenever the male pronoun is used in this text, it should be
understood to refer also to the female unless the context requires otherw se.
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First President of the Suprene Court, presidents of the Suprene Court, the
President of the Chief Administrative Court and its vice-presidents, appoints
the President of the Constitutional Tribunal

9. The President nay be held accountable before the Tribunal of State for
an infringenment of the Constitution or a statute, or for the conmm ssion of an
of f ence.

10. The Council of Mnisters is the chief executive and adm ni strative organ
of State authority. It is responsible, and reports to the Sejm and, between
the terms of office of the Sejm to the President. The principal powers of the
Council of Mnisters include: harnonizing and nanagi ng the operation of the
m ni stries and other subordi nate organs, assigning the objectives of their
wor k, issuing regulations for the purpose of carrying out statutes and, based
on them adopting resolutions and ensuring their execution. The Council of

M ni sters al so exercises general control in the field of relations with other
States, organization of the arned forces and national defence, concludes

i nternational agreenents (which require ratification), as well as manages the
wor k of | ocal organs of governnment administration

11. The control bodies of the chief organs of public authority are the
followi ng: the Constitutional Tribunal (which adjudicates on the conformty to
the Constitution of statutes and other normative acts of chief State organs),
the Tribunal of State (adjudicates on the responsibility of persons hol ding

hi ghest State offices for violations of the Constitution or of a statute), the
Suprene Chanber of Control (audits econom c, financial, organizational and
adm nistrative activities of the organs of State adm nistration and

subordi nate enterprises with regard to legality, econom c prudence, efficiency
and diligence), the Comm ssioner for Citizens' Rights (safeguards civil rights
and freedomns).

12. The courts and tribunals constitute a separate power and are i ndependent
of other branches. They pronounce judgements in the name of the Republic of
Pol and.

13. The adm ni stration of justice is carried out by: the Suprenme Court, the
comon courts of law, adm nistrative courts and mlitary courts. Court
proceedi ngs have at |east two stages. The organi zational structure and
jurisdiction, as well as the proceedi ngs before courts, are specified by
statute.

14. Judges, within the exercise of their office, are independent and subject
only to the Constitution and the statutes. Judges are protected by immnity.
They may not, wi thout prior consent granted by the court, be held crimnally
responsi bl e or deprived of liberty. A judge may be neither detained nor
arrested, except in cases where he has been apprehended in the comm ssion of
an offence and if his detention is necessary for securing the proper course of
proceedi ngs. A judge may not belong to a political party or a trade union, or
perform public activities inconpatible with the principles of independence of
the courts and judges.

15. The National Council of the Judiciary safeguards the i ndependence of the
courts and judges.



CAT/ C/ 44/ Add. 5
page 6

16. The constitutional provisions do not regulate the structure and tasks of
the public prosecutor's office, which safeguards the rule of |aw and
adm ni sters the prosecution of offences. However, the rel evant provisions are
provided in the Act on the Public Prosecutor's Ofice of 20 June 1985, as
anmended in 1996. The nost inportant changes introduced by the | atest anendnent
i ncl ude, among other things, the creation at the Mnistry of Justice of the
Nati onal Public Prosecutor's Ofice, the establishment of the position of the
Nat i onal Public Prosecutor who, by statute, is the deputy to the Prosecutor
Ceneral, the establishnent of the official position of a prosecutor at the
Nati onal Public Prosecutor's Ofice, as well as the broadening of prosecutors
i ndependence in perform ng actions related to | egal proceedings.

17. The National Public Prosecutor's Ofice is the suprenme organi zationa
unit in the system of public prosecution. The tasks of the Ofice on the
central level (apart from supervisory functions over its subordinate units)

i nclude: subnmitting applications to the Suprene Court for the extension of
the period of provisional custody, |egal transactions with foreign countries,
participation in proceedings before the Suprenme Court in crimnal, civil and
adm nistrative matters, participation in cases exam ned by the Constitutiona
Tribunal and the Chief Adm nistrative Court.

18. The position of the public prosecutor as an organ in | egal proceedings
is specified by the principle which stipulates that a public prosecutor is

i ndependent of other State organs and nerely carries out the instructions of
his superiors. As regards the internal relations within the Public
Prosecutor's O fice, the binding rule is the principle of hierarchica
subordi nation, which stipulates the obligation to carry out the instructions
and orders of the superior public prosecutor. This is not contrary to the
principle of the public prosecutor's independence in undertaking actions
stipulated by the statutes, since the public prosecutor takes actions

i ndependently and is responsible for their propriety and execution within the
prescribed tine limts.

19. A new elenment in the Polish constitutional practice is the introduction
in the present Constitution of provisions which specify the nmeans for the
defence of freedoms and rights of citizens. These are:

- gi ving everyone the right to obtain conpensation for any harm done
to himdue to an action of an organ of public authority in breach
of law (art. 77, para. 1);

- establishing the principle which stipulates that the statutes may
not bar the recourse to court by any person in pursuit of clains
al l eging infringenent of freedoms or rights (art. 77, para. 2);

- gi ving each party the right to appeal against judgenents and
deci sions made at first instance (art. 78);

- gi ving everyone whose constitutional freedons or rights have been
infringed the right to appeal to the Constitutional Tribunal for
its judgenent on the conformity to the Constitution of a statute
or other normative act upon which basis a court or organ of public
adm ni stration has made a final decision on his freedons or rights
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or on his obligations specified in the Constitution (art. 79,
para. 1);

- gi ving everyone the right to apply to the Conm ssioner for
Citizens' Rights for assistance in protection of his freedons or
rights infringed by organs of public authority (art. 80).

C. Position of the Convention within the system
of donestic | aw

20. The new Constitution of the Republic of Poland is the first Polish
supreme | aw which regul ates the question of effectiveness of international |aw
within the system of the Polish donestic law. Article 9, as well as the
articles included in chapter 11l entitled "Sources of Law', are of key

i mportance for the general position of international law within the donestic

|l egal order. Article 9 stipulates that "The Republic of Pol and shall respect
international law binding on it". This provision expresses the general idea
that Poland - in its whole territory - respects the law binding on it on the

i nternational |evel

21. Further constitutional nornms (chap. I11) stipulate the follow ng sources
of the universally binding law in the Republic of Poland: the Constitution
statutes, ratified international agreements, and regulations (art. 87,

para. 1); they further provide that a ratified international agreenent, after
its promulgation in the Journal of Laws (Dziennik Ustaw), constitutes part of
the donestic legal order and is applied directly, unless its application
depends on the enactnent of a statute (art. 91, para. 1). Besides, the
Constitution stipulates that an international agreenent ratified upon prior
consent granted by statute (the head of State's authorization for
ratification) has precedence over statutes if that agreement cannot be
reconciled with such statutes (art. 91, para. 2).

22. Ratification of an international agreenent by the Republic of Poland as
wel | as renunci ation of such an agreement requires prior consent granted by
statute - if the agreement concerns:

- peace, alliances, political or mlitary treaties;

- freedons, rights or obligations of citizens, as specified in the
Constitution;

- the Republic of Poland' s menbership in an internationa
or gani zati on;

- consi derabl e financial responsibilities inposed on the State;

- matters regul ated by statute or those in respect of which the
Constitution requires the formof a statute.

23. Wthin the current |legal status, it is beyond any doubt that the
Convention agai nst Torture and Ot her Cruel, |nhuman or Degradi ng Treatnent or
Puni shment can be applied directly. The direct application of the Convention
is facilitated by the sel f-executing character of the majority of its nornms.
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Thus there is no need to inplenent into the domestic | aw such provisions of
the Convention as, for example, the definition of torture fromarticle 1 of
the Convention. The nost inportant elements of the definition of torture are
reflected in the provisions of both the Polish substantive and procedural | aw,
and in sone cases the Polish regulations even include provisions of a w der
scope than those stipulated by article 1 of the Convention, i.e. they also
cover the provisions of article 16 of the Convention (acts of inhuman
treatnment other than "torture”) - which is corroborated by the information
included in Part Il of this report.

I'1. | NFORVMATI ON ON SPECI FI C ARTI CLES OF THE CONVENTI ON
Article 1

See paragraphs 20-22 and 51-70 of this report.

Article 2
24, The introduction in the new Constitution of the norm which stipul ates
that "No one may be subjected to torture or cruel, inhuman, or degrading

treatment or punishnment” (art. 40) was an inportant step in the process of
i npl ementing the provisions of article 2 of the Conventi on.

25. The new Constitution, in article 30, inmposes on public authorities the
obligation to respect and protect the dignity of the person. Besides, the
provi sions of the Constitution guarantee: immunity from conpul sory scientific
experinmentation, immnity from corporal punishment (art. 40), persona
inviolability and personal liberty (art. 41), treatnment in a humane manner of
a person deprived of liberty (art. 41, para. 4), the right to defence at al
stages of the proceedings for a person agai nst whom crimnal proceedings are
conducted (art. 42, para. 2). Article 43 stipulates no statute of limtation
regardi ng war crinmes and crinmes agai nst humanity.

26. The norms that safeguard citizens against the use of torture, and crue
or inhuman puni shnent or treatnent are also included in the provisions of the
Penal Code, Code of Crimnal Procedure and Puni shnent Execution Code, as well
as in the following |legal Acts: on the Police (Dz.U. of 1990; No 30; item 179
wi th subsequent anendnents), on the Prison Service (Dz.U of 1996; No 61

item 283 with subsequent anendnents), on the State Security Ofice (Dz.U. of
1990; No 30; item 180 with subsequent amendnments) and on the Border CGuard
(Dz.U. of 1990; No. 78; item 462 with subsequent amendments). These acts

i npose on public officials the obligation to respect human dignity as well as
to respect and protect human rights while perform ng their official duties
(art. 14, para. 4 of the Act on the Police; art. 9, para. 5 of the Act on the
Border Guard; art. 7, para. 4 of the Act on the State Security Ofice, art. 3
of the Act on the Prison Service). The regul ations of the Codes as well as the
above-nenti oned Acts penalize the behaviour specified in article 1 of the
Convention. They also forma system of exercising control over the propriety
of actions taken by | aw enforcenent organs. A detailed review of individua
guestions will be presented in further paragraphs related to subsequent
provi si ons of the Conventi on.
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27. The new regul ati ons concerning the death penalty need to be enphasi zed.
By virtue of the Act of 12 July 1995 on the change of the Penal Code

(Dz.U. No. 95; item475) an interdiction to execute the death penalty was

i ntroduced for the period of five years fromthe date of entry into force of
the Act (i.e. from 20 Novenmber 1995).

28. In the period covered by this report seven persons were sentenced to
death (for the felony of hom cide), however, as a result of appeal proceedings
concluded with a final judgenent, in four cases the death penalty has been
changed to the penalty of life inprisonnment and in two cases to the penalty of
deprivation of liberty for 25 years. In one case the appeal proceedings are
still pending.

29. The new Penal Code has abolished the death penalty. The sentences of
death adjudicated so far with final effect will be changed by force of lawto
the penalty of deprivation of liberty for life, which will be the nost severe

penalty in the Penal Code (art. 14, para. 1 of the Act of 20 March 1997 - the
regul ati ons introducing the Penal Code - Dz.U. No 88; item 554).

30. It should be nentioned that the new Penal Code, in accordance with

i nternational obligations, stipulates the principle of no statute of
limtation with respect to crines agai nst peace, humanity and al so war crines,
whi ch beconme puni shabl e under the new Code. This principle also covers

i ntentional offences against health, life or freedomcommtted by public
officials in connection with the performance of their official duties

(art. 105), which so far has been treated according to the general principles.
Pursuant to article 9 of the regulations introducing the Penal Code, the
limtation period in respect of the above nentioned of fences (including

of fences against the administration of justice) ceases to apply in respect of
of fences which are punishable with the deprivation of liberty for nore than
three years and were comritted by public officials in the period from

1 January 1994 to 31 Decenmber 1989 (sic) in the exercise of their officia
duties or in connection thereof.

31. Referring to the inplenmentati on by Poland of the obligations stipulated
in article 2, paragraph 2, of the Convention, it should be noted that during
the period covered by the report no actions were taken for the purpose of
suspendi ng the application of the provisions of the Convention

32. The questions relating to martial |law or a state of emergency are

regul ated by the new Constitution of the Republic. Wthout going into detai
on the grounds for introducing extraordi nary neasures, it should be enphasized
that martial law or a state of emergency may not restrict civil freedonms and
rights which protect the dignity of the person and guarantee humane treatnment,
access to the courts, protection of life and personal property, freedom of
conscience and religion, the right to submt conplaints to organs of public
authority, as well as conpliance with the principles of crimna

responsi bility.

33. The new | egal acts on states of energency have not been passed yet
(the President's draft bills in this area have been submtted to the Sejm.
Neverthel ess, the followi ng acts of law are still in force: the Act

of 5 Decenber 1983 on state of energency as anended on 18 July 1997
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(Dz.U. No. 66; item 297) as well as the decree of 12 Decenber 1981 on nmartia
law (Dz.U. No. 29; item 154). These acts were discussed in the previous
report.

34. During the exam nation of the previous Polish report on the

i mpl enentati on of the provisions of the Convention, the Conmittee drew
attention to the disturbing question concerning the regul ation of |ega
responsibility of a public official who carries out orders of a superior
authority (see CAT/C/ SR 279, para. 5 of concluding observations).

35. The regulations in this field (included in the Penal Code and the Acts
on the Police, State Security O fice, Prison Service and Border Guard) have
not been changed. The Polish solutions conply with the general principles
concerning crimnal responsibility based on the standards adopted in
denocratic countries. For a public official to be held responsible for the
conmi ssion of an offence while followi ng an order or command, it is necessary
to prove his know edge of or at |east consent to a prohibited act. Crim nal
responsi bility of the person in conmand, however, is borne pursuant to the
general provisions. The Penal Code of 1969 provides that an order constitutes
a command to take or refrain fromtaking a specified action, issued officially
to a menmber of the arnmed forces by his superior or an authorized nmenber of the
armed forces of a superior rank. According to the Polish practice of judicia
deci si ons, whether or not a command to take or refrain fromtaking a specified
action issued to a subordinate constitutes an order subject to execution is
deci ded not by the formin which the command has been issued, but the actua
and explicit will of the superior expressed in such a way that the subordinate
understands the contents of the conmand issued to himand obliging himto
performor refrain fromperformng a specified act in conpliance with the wll
of the superior.

36. The new Penal Code does not introduce any substantial changes in the
matter under consideration. Simlarly to the existing solutions, crimna
responsibility of the recipient of the order is based on his awareness of the
crimnal nature of the order. The idea of this awareness consists in actua

i nconpatibility of the order with the provisions of the penal |aw, which nakes
the recipient of the order convinced that if he carries out such an order he
will commit an intentional offence (art. 318 of the Penal Code with regard to
a menber of the arned forces). According to the new provision, a nenber of
the arnmed forces who comrits a prohibited act in carrying out an order does
not commt an offence unless, while carrying out the order, he conmits an

of fence intentionally. Such construction results in the adoption of a new
solution, i.e. clear designation of the penal |egal situation of a nmenber of
the arnmed forces who has been instructed to carry out an order and who refuses
to follow it or does not carry it out. Such menmber of the arnmed forces is not
responsi ble for the refusal to carry out the order (art. 344, para. 1, of the
Penal Code). The person who issued the order is then held responsible for the
perpetration; however, if the recipient of the order has only attenpted to
performthe act, or has not even attenpted it, then the person in command is
responsi bl e - dependi ng on his behaviour - for perpetration, instigation or
abet nent .
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37. The provisions concerning crimnal responsibility in this field will be,
as of the date of entry into force of the new Penal Code, applied respectively
in respect of officers of the Police, State Security O fice, Prison Service
and Border Guard.

Article 3

38. In Polish aw extradition is regul ated by the provisions of the
Constitution (art. 55), the Penal Code (arts. 118 and 119), concl uded
bilateral and international agreements, as well as the provisions of the Code
of Crimnal Procedure (arts. 532-538), the international agreenments having
precedence over the other provisions if they regulate a given matter
differently (art. 541, para. 1, of the Code of Civil Procedure).

39. According to the provisions of the Code of Criminal Procedure the
decision on granting or refusing extradition falls within the conpetence of
the Prosecutor Ceneral. Extradition proceedings commence upon the subm ssion

by an organ of a foreign State of an extradition request in respect of a
person sought for the purpose of conducting crimnal proceedings or enforcing
t he puni shnent adjudi cated agai nst such person. The public prosecutor

i nterrogates such person and, depending on the needs, secures the evidence

| ocated within the country. Next, the request is transmtted to the conpetent
provincial court (art. 532 of the Code of Crimnal Procedure). The court
exam nes the admissibility of extradition at a sitting in which the person
sought as well as his counsel for the defence may take part (art. 533,

para. 1, of the Code of Crimnal Procedure). Upon a justified notion of the
person sought, the court takes the evidence |ocated within the country. There
are no provisions in Polish [ aw which would specify the scope and the ai m of
such specific taking of evidence. According to the general principles of
crimnal procedure the evidence should be taken in such a manner that the
circunstances of the case are clarified in a conprehensive way.

40. The Code of Crimnal Procedure, in article 534, specifies the genera
framework for the court to examine the admissibility of extradition. 1In the
light of article 534, paragraph 1, the court refuses extradition if the person
sought :

- is a Polish citizen; this provision reflects the follow ng normns:
a constitutional provision (art. 55, para. 1, of the new
Constitution of the Republic) and a penal one (art. 118 of the
Penal Code), which stipulates that extradition of a Polish citizen
is forbidden; and

- enjoys the right of asylumin Poland; this provision is reflected
in the regulation of article 119 of the Penal Code.

41. The optional grounds for the refusal of extradition are the follow ng:

- the offence has been comritted in the territory of the Republic of
Pol and, or on a Polish ship or aircraft;

- crimnal proceedings are being conducted or were conducted and
have been concluded with a final sentence in respect of the sane
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act of the same person, or if there exist other circunstances
referred to in article 11 of the Code of Crim nal Procedure, which
speci fies circunstances whose occurrence excl udes proceedi ngs,

e.g. non-conmm ssion of a prohibited act, statute of limtation, or
| ack of features of a crimnal offence

- pursuant to the law of the State which requests extradition, the
of fence is punishable with the penalty of deprivation of |iberty
for a period of up to one year or shorter, or a punishnent which
does not exceed such sentencing has been adj udi cat ed;

- according to Polish |aw the offence is subject to prosecution upon
private accusati on;

- the State which has submitted the request does not provide
reciprocity in this regard.

42. The above-specified optional grounds for refusal to extradite the person
sought are not exhaustive. The Polish legislator has left to the adjudicating
court the discretion of decision, which nmeans that the court has the authority
to determ ne whether the provisions of the aw in force, including the

i nternati onal agreenents binding on Poland, provide for admissibility or

i nadm ssibility of extradition of the person sought to the requesting State.
Thus, extradition of the person sought where there is probability of his being
subjected to torture in the requesting State (art. 3 of the Convention) wl|
be consi dered inadm ssible.

43. The decision of the court on legal admissibility (inadm ssibility)

of extradition is subject to conplaint (art. 533, para. 1, of the Code of
Crimnal Procedure). Paragraph 2 of this article stipulates that a fina
decision of the court stating |legal inadmssibility of extradition is binding
on the Prosecutor General. The Prosecutor Ceneral, after deciding on the
request, notifies the relevant organ of the requesting State of his decision
(art. 533, para. 3, of the Code of Crim nal Procedure).

44, The new Code of Crimnal Procedure fornmulates the obligatory grounds for
refusal of extradition in a broader scope, nanely article 604, paragraph 1
whi ch stipulates that extradition is inadmssible if:

- t he person sought is a Polish citizen or enjoys the right of
asylumin the Republic of Pol and;

- the act does not have the features of a prohibited act, or the
statute stipulates that the act does not constitute an offence
or is not subject to punishment;

- a statute of limtation applies;

- crimnal proceedings in respect of the sane act commtted by the
same person have been concluded with a final judgenent;
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- it would be incompatible with Polish |Iaw (including, with regard
to the constitutional norms on the sources of |aw, the regul ations
bi ndi ng on Pol and whi ch introduce restrictions on extradition
e.g. article 3 of the Convention).

45, Optional grounds for the refusal of extradition have been listed, by
way of example, in article 604, paragraph 2, of the new Code of Crim nal
Procedure. According to this provision extradition may be refused in
particular if:

- t he person sought is domciled in the Republic of Poland;

- the of fence has been comritted in the territory of the Republic of
Pol and or on a Polish ship or aircraft;

- crimnal proceedings are being conducted in respect of the same
act commtted by the same person

- the offence is subject to prosecution upon private accusation

- pursuant to the law of the State which requests extradition the
of fence is punishable with the penalty of deprivation of |iberty
for the period of up to one year or shorter, or such punishment
has been adj udi cat ed;

- the offence in connection with which extradition is requested is a
political, mlitary or fiscal offence;

- the State which requests extradition does not provide reciprocity.

46. An exanple of referring to treaty regulations in the fornulation of an
opi nion on legal inadm ssibility of extradition in the current |egal status
occurred recently in the exam nation of the case of citizens of the People's
Republic of China. By virtue of the decision of 7 March 1997 the Provincia
Court in Warsaw gave an opinion on the request submitted by the People's
Republic of China to the effect that the extradition of the persons concerned
was considered to be inadmssible. In justifying its decision the Provincia
Court indicated the existence of positive grounds for extradition; at the sanme
time, however, the court took the position that giving an opinion on the |ega
adm ssibility of extradition to the People's Republic of China of the persons
sought would violate article 3 of the European Convention for the Protection
of Human Ri ghts and Fundanmental Freedoms (which prohibits the use of torture,

i nhuman or degrading treatnment or punishnent). The court argued, anong ot her
things, on the basis of a report presented by Amesty International that there
are grounds to assume that the persons to be extradited could be subjected in
the requesting State to treatnent prohibited by the provision in question

47. The decision of the Provincial Court has been appeal ed by the public
prosecutor. The judgenent of the Court of Appeal in Warsaw, passed after the
exam nation of the appeal, was then quashed on cassation by the Supreme Court
which, by virtue of its decision of 29 July 1997, finally determ ned that the
i mplications emanating fromthe nornms of international |aw, which stipulate,
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anong ot her things, the prohibition of using torture, should be taken into
account in giving an opinion on the question of |legal admissibility of
extradition.

48. Bel ow are the statistical data concerning the extradition requests
carried out by Poland in the period covered by this report:

(a) In 1994, 20 extradition requests were made for the extradition
fromthe territory of Poland of persons sought by virtue of an internationa
warrant of arrest. During the extradition proceedings, in 18 cases positive
deci sions were taken to extradite the persons sought and those persons have
been transferred to the requesting States. 1In the other two cases deci sions
refusing extradition were taken

(b) In 1995, 23 requests for extradition fromthe territory of Pol and
were made. In 18 cases positive decisions were taken and the persons sought
have been transferred to the requesting States. In two cases extradition was

refused and in the remaining three cases the proceedi ngs are under way;

(c) In 1996, 27 requests for extradition fromthe territory of Pol and
were made. In 23 cases positive decisions on extradition were taken. The
persons sought were transferred to the requesting States. In two cases
extradition was refused, and in two cases proceedings are still under way;

(d) In 1997, 20 requests for extradition of persons sought were
transmitted to Poland. 1In seven cases decisions to grant extradition were
taken, and in 13 cases the proceedi ngs have not been concl uded yet.

49. In the period from 1994 to 1997, in consequence of extradition
proceedi ngs, Pol and extradited 58 persons to requesting States, whereas

in six cases such proceedi ngs were concluded with a decision refusing
extradition. The follow ng grounds constituted the basis for the negative
deci si ons:

- ascertai nnment that the person sought had Polish citizenship

- ascertainment that the act with which the person sought had been
charged did not satisfy the condition of dual crimnality, which
results in the lack of jurisdiction of the Polish courts;

- ascertai nnent that extradition would violate article 3 of the
Eur opean Convention for the Protection of Human Ri ghts and
Fundanment al Freedons;

- determ nati on by the Prosecutor Ceneral that the personal and
famly circunstances of the person sought supported the refusa
of extradition.

50. Extradi tion shoul d be distinguished from expul sion of an alien, which

constitutes a unilateral adm nistrative act and may take place not only as a
result of the commi ssion of an offence by an alien. The institution of

expul sion is regulated by the act on aliens. Its new norns (the Act

of 25 June 1997 - Dz.U. No. 114; item 739) fully satisfy the requirenents of
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article 3 of the Convention, since they introduce an absol ute prohibition on
expelling an alien to a country in which he could be subjected to persecution
due to his race, religion, nationality, menmbership in a specific social group
political convictions, or be subjected to torture, inhuman or degrading
treatment, or be punished in such a way (art. 53). This provision also nakes
Pol and satisfy the requirenents of article 33 of the Convention relating to
the Status of Refugees.

Article 4

51. The Polish crimnal |egislation does not specify a separate offence

whi ch woul d cover the use of torture in the neaning of article 1 of the
Convention. However, the Penal Code of 1969 penalizes acts resulting in grave
detriment to health, including nental health, or other inpairnment of the
functioning of a bodily organ, or disturbance of health, unlawful deprivation
of liberty (which was discussed in the previous report), as well as the use of
vi ol ence or unlawful threat against a w tness, expert or translator for the
pur pose of exerting influence on their actions, or maki ng an assault on such
persons in connection with the actions performed by them (subject to the

penal ty of deprivation of liberty for a period fromsix nonths to

ei ght years - art. 253).

52. It is worth enphasi zing that the Code regulations in all these cases use
t he phrase “Anyone who causes ...."” Thus, the nmere occurrence of the effect
specified by the regulations makes it inperative for the perpetrator to be
held crimnally responsible.

53. As regards persons who are in a relationship of dependence on the
perpetrator, Polish |aw al so penalizes acts consisting in physical or nenta
cruelty (art. 184, para. 1), which does not have to lead to any specific
consequences.

54, Thi s broad coverage by Polish | aw of persons subject to penalty for
causi ng severe pain or physical or nmental suffering to the injured person
marks the main difference between the Polish |egislation and the provisions of
the Convention, since the Convention considers torture to be only actions of
public officials resulting fromall fornms of discrimnation, irrespective of
the cause of such an action, or actions taken by persons other than public
officials but for specific purposes listed in the Convention, if such an
action inflicts intentional suffering. Since each action in the meaning of
“torture” mentioned in the Convention causes pain or suffering (i.e. specific
effect), then the regulations of the Polish Penal Code, which penalize actions
performed by anyone who causes such effect (regardless of the perpetrator's
position), fully neet the obligations resulting fromarticle 4 of the
Conventi on.

55. It should be added that an attenpt, as a general formof comrmtting an
of fence, is punishable by Polish |aw and subject to the penalty stipulated for
the comm ssion of an offence.

56. The system of Polish crimnal |aw includes sone specific regulations
stipulating responsibility of a public official for offences which violate the
personal interests of citizens and have been conmitted in the exercise of
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official duties. Although those regulations are not directly related to
torture in the nmeaning of article 1 of the Convention, they include sone of
its elenents.

57. The Penal Code of 1969, in its mlitary part, penalizes behaviour of a
menber of the armed forces which consists in

- abusing authority with the purpose of causing trouble for a
subordi nate or one of |ower rank (subject to the penalty of
deprivation of liberty for up to five years - art. 319);

- insulting a subordinate or one of |ower rank (subject to the
penalty of deprivation of liberty for up to three years -
art. 320);

- violating the bodily inviolability of a subordinate or one of
| ower rank (subject to the penalty of deprivation of |iberty for
up to five years - art. 321).

58. The Act on the Police stipul ates:

- that a policeman who, in the exercise of his official duties,
oversteps his powers, thus violating the personal interests of a
citizen, is subject to the penalty of deprivation of |iberty for
up to five years (art. 142);

- that a policeman who, for the purpose of obtaining an explanation
testi mony or statenent, uses violence, unlawful threat or noral
cruelty is subject to the penalty of deprivation of liberty for up
to five years (art. 143).

59. Simlar regulations with regard to the kinds of penalized offences and
sentencing are stipulated by the Acts on the State Security O fice and Border
Guard.

60. To sumup - the Polish | egal system guarantees prosecution and

puni shment of crimnal acts covered by the Convention. To illustrate the
scal e of offences committed by public officials we can present sone data
concerning acts which satisfy the provisions of articles 142 and 143 of the
Act on the Police, the corresponding regul ations of the Acts on the State
Security Ofice and Border CGuard, as well as articles 319-321 of the Pena
Code (offences against the rules of behaviour towards subordinates). W are
not in possession of statistical data concerning common offences commtted by
public officials, since they are not classified with regard to the position of
the perpetrator.
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Legal qualification 1994 1995 1996 1997
Articles 142-143 of Act on 63 57 61 59
the Police
Articles 125-126 of Act on - - - -
State Security Ofice
Articles 144-145 of Act on - - - -
Bor der Guard
Articles 319-321 of Penal No data No data 54 83
Code avail abl e avai l abl e
61. The of fences commtted by policemen with regard to the provisions

menti oned above consisted mainly in using physical force agai nst detained
persons, thus causing bodily injury, or battery. However, nore drastic

i nstances of aggressive behavi our of policenen are known; sone of them have
been presented bel ow

(a) The commandi ng officer of the police station in ©onmazy,
on 6 January 1997, while perform ng official duties, caused the death of a
det ai ned person by shooting that person with his service gun; he was sentenced
for this act (qualified under article 148 of the Penal Code as honi cide)
to 15 years of deprivation of liberty by virtue of the judgenent given by the
Provincial Court in Lublin; the sentence is not yet final

(b) Two policenmen in Jelenia Gora on 6 Decenber 1997 conmitted battery
on a witness, thereby forcing himto wite a statenment w thdrawi ng prior
i nformati on on the comm ssion of an offence that had been submtted by him
the Provincial Public Prosecutor's Office in Jelenia Gora is currently
conducting an investigation into this case in respect of an act specified in
article 253 of the Penal Code (quoted above) and article 158 of the Penal Code
(the offence of battery);

(c) A policeman in S»upsk on 10 January 1998, during an intervention
uni ntentionally caused the death of a minor due to inproper use of a
truncheon. The Public Prosecutor's Ofice in S»upsk made an indict nent
charging the perpetrator with the comm ssion of an act specified in
article 142, paragraph 1, of the Act on the Police, in connection with
article 152 of the Penal Code (accidental killing).

62. About 60-70 per cent of the offences under articles 319-321 of the Pena
Code conmitted by conscripted soldiers are related to the so-called fala

(“the wave”) phenonenon, which consists in the creation of informal structures
and divisions into “younger” soldiers and “ol der” ones according to the |ength
of service. 1In the commnity of conscripted soldiers fala is a set of rules
that govern specific patterns of behaviour, obligations and privileges,
depending on the length of service. Informal mlitary custons and rituals are
one of the mani festations of the fala phenonenon. It should be enphasized
that the fala has a different scope and character in different mlitary units.
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In some units instances of violating personal dignity and battery are
frequent; in others, however, they hardly ever occur or do not occur at al
and the fala exists mainly in soldiers" mnds.

63. The main type of behaviour related to the fala phenonenon is the urging
of young soldiers by the older ones to choose the so-called “service by the
wave”, and the enforcing of rights and privileges by those soldiers who are

pl aced higher in the informal hierarchy. Below are sone typical exanples from
t he proceedi ngs whi ch have been concluded with a final sentence:

(a) Newl y conscripted sailors were forced by those of higher rank to
perform personal nenial services, and all nmanifestations of disobedi ence were
puni shed with battery;

(b) The perpetrator, taking advantage of the relationship of service
dependence, forced the injured persons to perform specific actions,
threatening themwi th battery in case of di sobedi ence.

64. As regards common of fences with which public officials have been
charged, it can be stated by way of illustration that currently crimna
proceedi ngs are under way agai nst former officials of the past Mnistry of
Public Security who were charged with the conm ssion, in the period from 1945
to 1955, of acts consisting in causing serious bodily injury and disturbance
of health, as well as physical and nental cruelty against political prisoners
for the purpose of forcing themto provide specific testinony.

65. One of the former officials of the Mnistry of Public Security, the
Director of the Departnment of Investigations, was sentenced on 2 July 1998 by
virtue of a final judgenent to the aggregate penalty of seven years of
deprivation of liberty. It was considered to be a proved fact that he had hit
the injured persons with a whip with a netal ball on its end, hit themwth a
truncheon, kept themin a dark cell and, when it was cold, in a cell with an
open w ndow.

66. In the period from 1994 to August 1998 sentences for torturing prisoners
were pronounced in respect of 19 former officers of the security services of
the Peopl e's Republic of Pol and.

67. VWhen di scussing the new regul ati ons of the Penal Code of 1997 it should
be noted that the notion of “torture” was introduced in article 123,
paragraph 2, in the chapter entitled “Ofences agai nst Peace, Mankind and War
Crinmes”. The regul ation stipul ates puni shment for anyone who, in violation of
i nternational |aw, causes grave disturbance of health to persons listed in
par agraph 1 (persons who, having thrown down their arns or |acking any neans
of defence, have surrendered; the wounded, the sick, castaways, nedica
personnel or clergynen; prisoners of war, the civil population of an occupied
or taken territory in which mlitary operations are under way, or other
persons enjoying international protection), who uses agai nst those persons
torture, cruel or inhuman treatnent, conducts - even with their consent -
scientific experinmentation, uses themto protect by neans of their presence a
specific territory, an installation or his own troops against mlitary
operations, or holds them hostage. It should be enphasized that the quoted
provi sion has a very w de substantive scope. It stipulates the penalty of
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deprivation of liberty for a period of not |ess than 10 years, the penalty of
25 years of deprivation of liberty or the penalty of life inprisonnent for
anyone, regardless of the office held, whether the person has issued or nerely
foll owed an order, and irrespective of whether the person in question is
acting with the explicit or tacit consent of a public official (as stipul ated
by article 1 of the Convention).

68. The Penal Code of 1997 al so introduces new types of offences in

article 246 and article 147 (the chapter covering of fences agai nst the

adm nistration of justice). Pursuant to the provision of article 246 a public
official or a person acting on his order who, for the purpose of obtaining
speci fic testinony, explanation or a statenment, uses violence, unlawful threat
or in any other way inflicts physical or nental cruelty agai nst another person
is subject to the penalty of deprivation of liberty for a period of

1-10 years.

69. Article 247 stipul ates that anyone who uses vi ol ence agai nst a person
lawful |y deprived of liberty is subject to the penalty of deprivation of
liberty for a period of three nonths to five years, and where the perpetrator
acts with particular cruelty the penalty is increased to 1-10 years of
deprivation of liberty. The sane penalties are inposed on public officials
who, contrary to their responsibilities, inflict cruelty on prisoners.

70. The rel evant provisions of the new Penal Code will be applied in place
of the crimnal provisions which regulate the responsibility of officers
included in the Acts on the Police, State Security O fice and Border Guard.

Article 5

71. The scope of conpetence of Polish crimnal jurisdiction depends nainly
on whether the offence has been committed in the territory of the Republic of
Pol and or abroad, and to some extent on whether or not the perpetrator is a
Polish citizen, as well as on the nature of the offence. |In the period
covered by this report the provisions regulating crimnal responsibility for
acts conmitted abroad did not change. However, by virtue of the Act of
Noverber 1996, which entered into force as of 7 February 1997, the readi ng of
the provision which specifies the principle of territorial jurisdiction was
changed: article 3 of the Penal Code now stipulates that the “Polish pena
statute shall be applied to a perpetrator who has commtted an offence in the
territory of the Republic of Poland, as well as on a Polish ship or an
aircraft, unless an international agreement to which the Republic of Poland is
a party stipulates otherwise”. Thus, the rule expressing the principle of
territorial jurisdiction is applied only when an international agreement has
not regul ated the question of jurisdiction of crimnal courts in a different
way.

72. The Polish substantive law, apart fromthe exclusion specified above,
does not nmake any other exceptions to the principle of territoria
jurisdiction. Such an exception, however, is nmade by the |aw of crim nal
procedure, which stipulates that persons belonging to diplomtic
representations of foreign States and nenbers of their fanmlies, as well as
consul s and consul ar officers, are not subject to the jurisdiction of the
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Polish courts. Such immunity is not enjoyed by persons who are Polish
citizens or who are donmiciled in Poland (arts. 512-518 of the Code of Crim nal
Procedure).

73. By virtue of the Act of 21 June 1995 on the change of the Code of
Crimnal Procedure and other Acts (Dz.U. No 89; item 444) new regul ati ons have
been introduced which nmake it possible for a Polish citizen or a person
domciled in the territory of the Republic of Poland to be prosecuted for acts
commtted abroad. |In such a case the Prosecutor General may apply to the
conpetent organ of a foreign State for the transfer of prosecution, or he may
recei ve such an application (art. 531 (a) of the Code of Crim nal Procedure).

74. The new Penal Code repeats the reading of article 3 of the currently

bi ndi ng penal statute (which defines the principle of territoria
jurisdiction). However, the grounds for responsibility in respect of offences
commtted abroad (chap. Xl 1) have been regulated differently. The Polish

| egi sl ator, when specifying the new rules of such responsibility, took into
account to a greater extent the devel opnents in international relations that
have taken place recently in the area of prosecuting offences. A rule has
been adopted that the Polish penal statute is applied to a Polish citizen as
well as an alien who has conmitted an offence abroad. However, crim na
responsibility of an alien exists only in the case of the commi ssion by him of
the follow ng offences (rather than, pursuant to the Code of 1969 the

conmi ssion by himof any offence):

- an of fence against the interests of the Polish State, a Polish
citizen, Polish |egal person, or Polish organizational unit
wi t hout | egal personality (art. 110, of para. 1, of the Pena
Code); or

- anot her of fence punishable with the penalty of deprivation of
liberty exceeding two years, on the condition that the perpetrator
isinthe territory of the Polish State and that no decision has
been taken to extradite himto the court authorities of the place
where the offence has been conmtted (art. 110, para. 2, of the
Penal Code).

75. The general prerequisite for responsibility for an act is the existence
of a relevant prohibition in the place where the act has been commtted;
article 114, paragraph 1, of the new Penal Code stipulates that the
prerequisite for responsibility for an act commtted abroad is the requirenent
that such an act should be considered an offence al so under the law in force
in the place of its comm ssion. Any differences between the | aw of the place
where the act has been conmtted and Polish | aw nay be taken into account by
the court in favour of the perpetrator (art. 114, para. 2). The dua
crimnality condition does not apply to: Polish public officials who have
commtted an offence in connection with the performance of their duties,
persons who have committed an offence in a place which is not covered by any
State authority; aliens for offences prosecuted under international agreenents
if the alien is not to be extradited (art. 113); Polish citizens and aliens
who have committed offences against the interests of the State as listed in
article 112, namely:
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- of fences against the internal and external security of the
Republ i c of Pol and;

- of fences agai nst Polish offices or public officials;

- of fences agai nst essential Polish econonmic interests;

- of fences of false testinony submtted before a Polish office.
Article 6

76. The new Constitution of the Republic of Poland, in article 41,

par agraph 2, guarantees to anyone deprived of |iberty, except by sentence of a
court, the right to appeal to a court for an i medi ate deci sion on the

| awf ul ness of such deprivation. It stipulates, in the sane article, that the
deprivation of liberty should be inmediately known to the famly of, or a
person indicated by, the person deprived of liberty. The Constitution of the
Republ i ¢ of Pol and, apart from personal freedons and rights, stipulates al so
the right of a detained person to be informed, imrediately and in a manner
conprehensible to him of the reasons for such detention (art. 41, para. 3).
The sane article stipulates further that the detained person should, within
48 hours of detention, be given over to a court for consideration of the case;
t he detai ned person has to be set free within 24 hours of his being given over
to the court unless a warrant of prelimnary custody, along with the

speci fication of the charges brought, has been served on him It follows from
the construction of the constitutional provisions that detention may |ast for
a maxi mum of 72 hours: a notion for prelimnary custody nmust be made within
48 hours and the court has 24 hours to decide. However, court practice shows
that decisions on prelimnary custody are taken within 48 hours of detention
in accordance with article 207 of the Code of Crimnal Procedure in force,

whi ch stipulates that a detai ned person should be set free i mediately unless,
within 48 hours of the detention, he has been served with a certified copy of
the warrant of prelimnary custody.

77. Since the date of entry into force of the new Constitution only one case
has been reported where the court issued a warrant of prelim nary custody
after the expiration of 48 hours fromthe nmonent of detention (before the
expiration of 72 hours, however), invoking the Constitution (art. 41 para. 3)
as a superior act of |aw

78. In reporting on the inplenmentation of the Conmittee's reconmendati ons
(CAT/ C/ SR. 279, paras. 11 and 14 of the concludi ng observations), it should be
noted that since 4 August 1996 | egal proceedings in Poland have been governed
by the amended Code of Crim nal Procedure according to which prelimnary
custody may be applied only by a court (art. 210, para. 3).

79. Bef ore deciding on prelimnary custody the court is obliged to hear the
suspect. A counsel for the defence designated by the suspect, or a person
close to him may take part in the hearing. A preventive neasure applied by
the court (including prelimnary custody) may, in preparatory proceedi ngs, be
gquashed or changed to a nmilder one also by the public prosecutor (art. 213,
para. 2, of the anmended Code of Crimnal Procedure).
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80. Pursuant to article 222, paragraph 1, of the anmended Code of Cri m nal
Procedure the court, when deciding on prelimnary custody, determnes its
duration for a period of not |onger than three nonths. Paragraph 2 of that
article specifies the grounds for the extension of prelimnary custody,
however, the maxi mum period of its application my not exceed one year and
six nonths, and in cases involving felonies, tw years (art. 222, para. 3, of
the Code of Crimnal Procedure). An extension of prelimnary custody for a
speci fied period of tinme exceeding the above-nmentioned time limt nmay be
ruled, in particularly justified cases, only by the Suprene Court upon a

noti on of the court which is hearing the case, and in preparatory proceedi ngs
upon a notion of the Prosecutor General (art. 222, para. 4, of the Code of
Crimnal Procedure).

81. A decision on prelimnary custody and extending its duration, except
where the deci sion has been made by the Supreme Court (art. 222, para. 4, of
the Code of Crimnal Procedure), may be appealed to a higher court..

82. The amendnment to the Code of Crimnal Procedure, which has been in force
since 1996, introduced a preventive neasure that had not been known to Polish
| aw before, i.e. an interdiction for the suspect (the accused) to |eave the

country in conjunction with the taking away of his passport or another
docunent authorizing himto cross the border. The broadening of the catal ogue
of preventive neasures reduces the necessity of prelimnary custody and, at
the sane tinme, ensures the presence of the suspect (the accused) within the
country. Article 235, paragraph 1, of the Code of Crimnal Procedure (after

t he amendment which entered into force as of 1 January 1996) reads as foll ows:
“In case of justified fear of a flight of the accused, an interdiction to

| eave the country may be applied as a preventive neasure; such interdiction
may involve the taking away of his passport or another docunent authorizing
himto cross the border, or it may involve an interdiction to i ssue such a
docunent”. Such measure may be applied by the court and - in preparatory
proceedi ngs - by the public prosecutor. |If the interdiction to |eave the
country by the suspect (the accused) involves the taking away of his passport,
a certified copy of the judgenent in this regard should be sent to the organ
whi ch has issued the passport; in the case of an alien, a certified copy of
the judgement is sent to the consular office of the State of the alien's
citizenship. Preventive nmeasures applied in respect of an alien are nade
known to the conpetent consul ar office.

83. The new Code of Crim nal Procedure has broadened substantially
proceedings with respect to the security of detained persons. First of all

it stipulates that a conpl ai nt agai nst detention may question the
justifiability and | awful ness of the detention and request its i mredi ate
quashing. The conmplaint may al so seek to ascertain and criticize

i nappropri ate execution of such preventive neasure (art. 246, para. 1, of the
new Code of Crim nal Procedure).

84. The new provision of article 245, paragraph 1, is of great inportance
for the protection of the rights of the individual; it stipulates that a
det ai ned person should be provided with an i medi ate contact with a | ega
counsel and be able to directly communicate with him 1In case a citizen of a
foreign State is detained, he should also be provided, upon request, with the
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possibility of establishing contact with a conpetent consul ar office or
di plomatic representation (art. 612, para. 2, of the new Code of Crim nal
Procedure).

85. The new codification has harnoni zed the norns specifying the maxi mum
time limt of detention with the constitutional norms. It has repeated the
provi sion on the exclusive conmpetence of the court to make deci sions on
prelimnary custody but has not changed the provision specifying the maxi mum
duration of such measure, with one exception: it has introduced a uniform
two-year long period of its application with respect to both felonies and

m sdeneanours.

86. Pursuant to the provision of article 605 of the new Code of Crim nal
Procedure prelimnary custody may be applied to a person who is suspected of
having committed an offence and an extradition request in this regard has been
submitted to the Polish side, provided, however, that the request concerns an
extraditable offence. The reading of article 605 of the new Code of Crim nal
Procedure stipulates as foll ows:

“1. If the extradition request concerns an extraditable offence, the
court, ex officio or upon a notion of the public prosecutor, may issue
and order on prelimnary custody of the person sought; the provision of
article 263 (concerns the tine limt of prelimnary custody) shall be
appl i ed accordingly.

‘2. Before the extradition request has been submitted, the court may

i ssue an order on prelimnary custody of the person sought for the
period not |onger than one nonth if this has been requested by the organ
of a foreign State with the assurance that the person sought has been
sentenced in that State with a final judgnent, or a decision on

prelim nary custody has been made.

“3. The decision of the court on prelimnary custody may be appeal ed.

‘4, The date of prelimnary custody shall be made known forthwith to
the Mnister of Justice of the Republic of Poland as well as to the

di pl omatic representation or consular office, or the prosecuting organ
of the foreign state.”

Article 7

87. In case of disclosing an offence conmitted by an alien in the territory
of the Republic of Poland the conpetence of the Polish courts results fromthe
principle of territorial jurisdiction, which was discussed in the remarks on
article 5 of the Convention. The perpetrator is then held responsible
according to the general principles.

88. In case the persons prosecuted by foreign States are not extradited and
if the offence has been comritted outside the territory of the Republic of

Pol and, articles 113-119 of the Penal Code apply (which specify the principles
of liability for offences conmtted abroad).
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89. The liability of Polish citizens is regulated in article 113 of the
Penal Code, which stipulates that the Polish penal |aw applies to Polish
citizens who conmit an offence abroad. According to Polish penal |law a Polish
citizen is subject to punishnent for an act committed abroad regardl ess of
whet her or not such an act is prohibited abroad under penalty. Thus, he is
not subject to punishnment for acts which are prohibited solely by the | aw of
the country in which they have been conmitted. In case an act does not
constitute an offence in the place of its commission, it is open for
prelimnary assessnment whether or not - due to the degree of its socia

noxi ousness - it should be subject to prosecution. This is because
prosecution is instituted only upon the decision of the Prosecutor General of
the Republic of Poland (art. 111 of the Penal Code). Such a decision is a
prerequisite for the institution of crimnal proceedings.

90. The basis for applying Polish penal |law to aliens who comrit an offence
abroad is specified by the regulation of article 114, paragraph 1, of the
Penal Code, which stipulates that the Polish Penal Code is applied to aliens
who conmit an of fence abroad provided that such act is recognized as an

of fence also by the law in force in the place where it has been comitted.

The provision of this article does not specify the detailed nature of such an
act; thus, any type of offence may be involved. The formulation of the dua
crimnality condition corresponds to the regulation specified in article 114,
par agraph 2, of the Penal Code, which stipulates that if there are differences
between the Polish [ aw and the | aw of the place where the act has been
commtted, the differences may be taken into account in favour of the
perpetrator while applying the Polish aw. The degree to which the

di fferences between the laws are taken into account has been left to the

di scretion of the court. However, in applying Polish law, the court may not
adj udi cate a penalty or apply a neasure which is not known to Polish pena

| aw. Nevertheless the court may, for exanple, consider a substantially |ower
m ni mum penalty in the foreign law to be a ground for extraordinary mtigation
of the puni shment.

91. Irrespective of the provisions in force in the place where the offence
has been conmmitted, Polish penal |aw applies to aliens who have committed the
foll owing offences (art. 115 of the Penal Code):

- an of fence agai nst essential political or economc interests of
the Republic of Pol and;

- an of fence subject to prosecution by virtue of an internationa
agreenent.

Thus, the provision of article 115, paragraph 2, of the Penal Code provides
ground for the prosecution of perpetrators who are in the territory of the
Republic of Poland, have been charged with the conm ssion of an of fence under
a convention and are not to be extradited to a foreign State. The principle
of universal repression expressed in article 111, paragraph 2, of the Pena
Code has been repeated in the new penal codification - article 113, which was
presented in the discussion of article 5 of the Convention
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Article 8

92. Pol and has acceded to the European Convention on Extradition (including
two Additional Protocols - one of 15 Cctober 1975 concerni ng, anmong ot her
things, war crinmes and crinmes agai nst humanity, and the other of 17 March 1978
relating to, anmong others, tax and custonms offences). Its provisions entered
into force in respect of Poland as of 13 Septenber 1993.

93. Besi des, Pol and has concl uded a nunber of bilateral agreenents on |ega
assi stance, which include provisions on extradition. |In the period covered by
this report, Poland concluded such agreenents with Bel arus and Latvia and
earlier agreements had been concluded with the followi ng countries: Algeria,
Egypt, Iraq, Yugoslavia (binding also in relations with Bosnia and

Her zegovi na, Croatia, the former Yugoslav Republic of Macedonia and Sl ovenia),
Republ i ¢ of Korea, Cuba, Libyan Arab Jamehiriya, Mrocco, Mongoli a,

Russi an Federation, Romania, Syrian Arab Republic, Tunisia, Ukraine, United
States of America, Viet-Nam As regards Slovakia, an agreenent on

suppl enenting and facilitating the inplenmentati on of the European Convention
on Extradition has entered into force. Wth respect to the United States, a
new extradition treaty was signed on 10 July 1997. It has not entered into
force yet, as is the case with the agreenment concluded with Australia on 3
June 1998.

94. The | egal regul ations concerning extradition were presented in the
di scussion of article 3 of the Convention

Article 9
95. The legal regulations in force relating to | egal assistance and serving
of docunents in crimnal matters were not anended in the period covered by
this report. The information presented in the previous report is still valid.
96. The only changes that have been introduced in the new Code of Crim nal

Procedure concern the provisions on the adm ssibility of disclosing at a tria
evi dence taken in other cases by a foreign State. Nanely, article 587 of the
new Code of Criminal Procedure stipulates that not only may official reports
made at the request of Poland be read at a trial, but also inspection reports,
m nutes of the hearing of the accused, w tnesses and experts, or reports on

ot her actions of taking evidence by the courts or public prosecutors of
foreign States or organs acting under their supervision nay be read at a
Polish trial (pursuant to the general principles), provided, however, that the
node of execution of such action is not contrary to the |egal order of the
Republ i ¢ of Pol and.

97. In the period covered by this report no instances of refusing | ega

assi stance were reported. There were, however, instances of non-execution of
requests but this is not tantanmbunt to a refusal to execute them The npst
frequent reason for non-execution of requests for |egal assistance is the |ack
of sufficient data necessary for the execution of the requested action

98. On 17 June 1996 the European Convention on Legal Assistance in Crim nal
Matters, together with its Additional Protocol, entered into force in respect
of Poland. Poland is bound by nunmerous bilateral agreenents on the provision
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of legal assistance in crimnal matters. |In the period covered by this
report Pol and concl uded such agreenents with Bel arus, Canada and Latvi a.

Article 10

99. Foll owi ng the recomendati on of the Conmittee (CAT/C/ SR. 279, para. 12 of
the concl udi ng observations) the progranmes of educating public officials have
been intensified.

100. The issue of the protection of human rights is being included in the
Pol i sh educational systemto an ever-growi ng extent. At sone universities
(CGda%sk, Pozna'%, Toru%, Lublin, Warszawa) human rights have becone a topic of
regul ar lectures. A nunmber of human rights publications have been issued.
They are universally available in bookshops and libraries. The judgenents of
t he European Commi ssion and the European Court of Human Rights in Strasbourg
are widely published both in professional periodicals (e.g. Prokuratura
Prawo (Prosecution and Law), Palestra (The Bar)), as well as in the daily
press (the | egal supplenent to the daily Rzeczpospolita (The Republic)).

101. The Mnistry of Justice has been organi zing training sessions for judges
and public prosecutors on the protection of human rights. Probation officers
and the staff of educational institutions also undergo such training. The
Suprene Court organizes seminars on this topic as well. Particularly

i ntensive training sessions are al so conducted by the Associ ati on of

Adj udi cating Judges lustitia.

102. The training services of the Police conduct, within the franework of the
programe of training and professional devel opnent, training sessions on human
rights, particularly in the field of protection of individual rights and
freedons. They are focused on the devel opnment of proper professional habits
by police officers, particularly in undertaking such actions as checking
identity docunents, detention and the use of nmeans of direct coercion. The
training ains at maki ng policenen accept as their own the principles obliging
themto respect human dignity, to use force only when absolutely necessary and
to protect the health and |life of detained persons. |In order to attain the
desired international standards in the field of human rights all policenen are
obliged to acquaint themselves with sel ected docunents of the Council of
Europe and the United Nations. The inplenmentation of the programme is al so
assisted by the films presented by the Hel sinki Foundation for Human Ri ghts,
“Dignity, Equality, Freedoni and “The Limts of Power”. All police

i nstructors have conpleted a course for |ecturers on human rights.

103. A simlar programe is conducted for the officers of the Prison Service
(this group also includes doctors enployed at penitentiary institutions).

That each officer is made aware of the contents of the Convention, is
confirmed by himin witing. The training progranme for Prison Service
officers is guided by the principle that proper training of the personne
develops their ability to conduct thenselves towards prisoners in a manner
that creates nore favourable conditions for having a positive influence on
them extending beyond nere supervision and control
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104. A special training programre has been organi zed by the National Agency
for Sol ving Al cohol -Rel ated Probl enms for the nedical personnel attending

al cohol - dependent prisoners who undergo two- or three-day courses on proper
conduct towards such detai ned persons.

Article 11

105. Supervision over the execution of the penalty of deprivation of |iberty,
the penalty of arrest, and over prelimnary custody (penitentiary supervision)
is regulated in the follow ng | egal acts:

- Code of Execution of Penalties;

- Regul ation by the M nister of Justice of 2 May 1989 on the by-I|aws
of the execution of the penalty of deprivation of liberty
(hereinafter called the By-laws of the execution of the penalty of
deprivation of |iberty);

- Regul ation by the M nister of Justice of 2 May 1989 on the by-I|aws
of prelimnary custody (hereinafter called the By-laws of
prelimnary custody).

106. Supervision over the legality and the process of execution of the

penal ty of deprivation of liberty, the penalty of arrest, the penalty of
mlitary arrest, as well as over prelimnary custody (penitentiary

supervi sion) is exercised, pursuant to the Code of Execution of Penalties, by
the penitentiary judge and public prosecutor. Wth respect to persons
sentenced by mlitary courts, regardless of whether they serve a sentence of
deprivation of liberty or military arrest, penitentiary supervision is also
exercised by a designated mlitary judge, in addition to a penitentiary judge.

107. The penitentiary judge ensures in the first place that the adjudicated
penalty or the applied nmeasure is correctly executed (art. 28 of the Code of
Execution of Penalties). The public prosecutor ensures, anong other things,
that the adjudicated penalty or applied nmeasure is carried out |legally,

i ncl udi ng the observance of the rights and obligations of persons deprived of
their liberty, the legality of incarceration and continued inprisonment, as
wel | as the observance of safety regulations there (art. 29 of the Code of
Execution of Penalties).

108. Persons exercising penitentiary supervision by virtue of statutory
regul ati ons have the right of entry, at all times and w thout any
restrictions, onto the prem ses of the institution and to the roons occupi ed
by persons deprived of liberty. The penitentiary judge and the public
prosecutor also have the right to inspect docunents and request explanations
from the management of the institution, comunicate in private with the

pri soners and hear their conplaints and explanations (art. 31 of the Code of
Execution of Penalties).

109. The followi ng forns of penitentiary supervision can be nmentioned:

- i nspections of penal institutions and issuance of post-inspection
recommendati ons;
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- i ssuance by the penitentiary judge of orders to change or quash
deci sions made by the managenent of the institution and its
organs, or orders by the penitentiary judge or public prosecutor
to stay the execution of the decisions of such organs;

- subm ssi on of requests, opinions and applications to the
management of penal institutions;

- provi si on of necessary explanations and instructions by the
penitentiary judge;

- recei pt and exami nation of complaints, petitions and requests from
pri soners and exami ning the way they are handl ed by the managenment
of the institutions.

110. The supervision exercised by the penitentiary judge and the public
prosecutor is not tantamount to adm nistrative supervision over pena
institutions; it does not give themthe right to give orders of an

adm nistrative character. [If, in the opinion of a penitentiary judge or a
prosecutor who exercises control, it is necessary to make a deci sion which
does not fall within his conpetence, in particular a decision of an

adm ni strative character, he transmts his opinions, acconpani ed by
appropriate recomrendati ons, to the comnpetent organ

111. The following data may illustrate the scale of incom ng conplaints
examned within the framework of penitentiary supervision concerning, in a
broad sense, the attitude of prison service officers towards the inprisoned
persons:

Year No. of conplaints No. of conplaints
subm tted justified

1994 1 524 24

1995 1 496 26

1996 1 462 11

1997 1 373 11

The conplaints dealt mainly with instances of overstepping the rul es of
perm ssi bl e conduct by prison officers when using nmeans of direct coercion, as
wel | as inadequate health care.

112. The new Code of Execution of Penalties repeals penitentiary supervision
exerci sed by the public prosecutor. Pursuant to article 32 of the new Code of
Execution of Penalties only the penitentiary judge is authorized to exercise
such supervision. |Its scope covers both the legality and the correctness of
the process of execution of the penalty of deprivation of |iberty, the penalty
of arrest, prelimnary custody, the preventive neasure of being put in a
closed institution and penalties inposed for breach of order, as well as
coercive neasures resulting in deprivation of liberty. Wthin the franmework
of his supervision over the legality of the execution of penalties involving
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i solation, the penitentiary judge has been given the right to suspend or
abrogate an unl awful decision of the adjudicating organ and to transmt the
case to the conpetent penitentiary court (art. 34).

113. No changes have been introduced to the provisions specifying the rights
of the penitentiary judge to submt his opinions and requests in matters which
do not fall within his conpetence. However, the Code has been suppl ement ed
with an additional provision which stipulates that the penitentiary judge may
institute actions ainmed at the suspension or l|iquidation of a penitentiary

i nstitution which does not respect the rights of persons renumining there.
Pursuant to article 35, paragraph 3, in case of repeated blatant faults in the
functioning of a penal institution, house of detention or another place in

whi ch persons deprived of liberty are being kept, or if the conditions there
do not ensure respect for their rights, the penitentiary judge applies to a
conpetent superior organ for the elimnation, within a specified tine-limt,

of the existing shortcomings. |If, within the designated period of tinme, the
faults are not rectified, the penitentiary judge applies to the conpetent

m ni ster for the suspension of operation, in whole or in part, of the
institution, house of detention or the facility in question

114. Apart fromthe control exercised within the framework of penitentiary
supervi sion, penal institutions and houses of detention are subordinate to the
Central Adm nistration of Prison Service, which in turn is subordinate to the
M ni ster of Justice. The rules for such control are specified in the

regul ation by the Mnister of Justice of 22 January 1992 (as amended in 1996)
on the principles and procedure for exercising control over the organizationa
units of the prison system Pursuant to the provisions of this |aw,
conprehensive, summry and thematic i nspections are carried out in pena

i nstitutions and houses of detention.

115. A conprehensive inspection is an all-enbraci ng exam nati on of al
spheres in a penitentiary facility which is carried out in every pena
institution at |east once in three years. It is an overall survey of the
whol e prem ses of the penitentiary facility. Particular inportance is
attached to talks with the inprisoned persons. They have opportunity to

mai ntain direct contact with the inspecting team present their problenms to
the inspectors without the participation of the managenent of the facility, as
well as to submt complaints, requests and petitions. All the reported
conplaints and critical remarks on the functioning of the institution and

i nadequat e respect for the prisoners' rights are exanmined and clarified at a
| ater stage of the inspection

116. In the years 1996-1997 such inspections were carried out in 103
penitentiary institutions (29 in 1996, 74 in 1997).

117. In the period between consecutive conprehensive inspections penitentiary
institutions undergo ad hoc inspections, as well as different thematic

i nspections aimed at exam ning selected issues related to the operation of the
institution.
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118. The observance of the rights of persons inprisoned in penitentiary
institutions is nmonitored by the Conm ssioner for Citizens' Rights (his
representatives) as well as non-governnental organizations and associ ati ons,
such as the Helsinki Committee.

119. Pursuant to the act of 25 June 1997 on aliens, the public prosecutor
supervi ses the execution of a judgenent on arresting an alien for the purpose
of his expul sion.

120. Pursuant to the regulation by the Mnister of Justice of 19 May on the
structure of houses of correction and the rules binding on mnors staying
there (Dz.U. No 58; item 361), as well as in accordance with the correspondi ng
regul ati on of the sanme date on the rules binding on mnors in honmes for
detained juveniles (Dz.U. No 58; item 362), the Mnister of Justice supervises
houses of correction and homes for detained juveniles. However, supervision
over the | awful ness and correctness of the execution of judgements on the
application of a correction neasure is exercised by a famly judge desi gnated
by the president of the conpetent provincial court. Presidents of provincia
courts exercise direct supervision over the adm nistration of houses of
correction and hones for juveniles, as well as pedagogic supervision through
pedagogi ¢ i nspectors (until the entry into force of those regulations, i.e.
until 11 July 1997, adm nistrative and pedagogi ¢ supervision had been

exerci sed by the Mnister of Justice).

121. Since the Mnister of Justice took over the supervision of houses of
correction and hones for detained juveniles 11 conprehensive inspections have
been carried out in those institutions and no violations of children's or

m nors' rights have been reported.

122. In the period 1-12 July 1996 the European Committee agai nst Torture
(CPT) carried out in Poland inspections in the organizational units of the
prison system institutions for juveniles, mlitary houses of detention and
sobering-up roonms in order to assess conpliance with the European Convention
agai nst Torture. No imrediate intervention was undertaken by CPT
representatives during the inspection

123. The Mnistry of Justice, which is the conpetent organ to receive the
Conmittee's notifications, transmtted in July 1997 a prelimnary reply to the
official report on the inspection and the recomendati ons included therein

The final report of the Polish authorities was drawn up in April 1998. At the
begi nning of July 1998, during a nmeeting of the CPT, the procedure for
accepting the report on the Conmttee's visit to Poland in 1996 was concl uded.

124. The Code of Execution of Penalties of 1969 gives convicted persons
numerous rights related to the execution of their penalty. These were
presented in the previous report; however, the nost inportant ones are stil
worth nentioning. Above all these are:

- the right to submt applications;

- the right to submt, in the cases specified by the Code,
conpl ai nts agai nst judgenents issued during preparatory
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proceedi ngs (e.g. against judgements refusing adjournnment or
interruption of the execution of the penalty of deprivation of
liberty);

- persons deprived of liberty have the right to submt conplaints
agai nst deci sions of the managenent of the penal institution or
house of detention if such a decision is unlawful;

- the right to avail oneself of the assistance of a counsel for the
def ence; the convicted person has to be obligatorily provided with
a counsel for the defence if he is deaf, dunb or blind, or if
there is justifiable doubt as to his soundness of m nd

- the right to communicate with a | awer directly in the absence of
ot her persons, or by correspondence.

Any limtation of the rights of convicted persons may not exceed the linmts
necessary for the proper execution of the adjudicated penalty or applied
measur e.

125. Persons in custody awaiting trial, as a matter of principle, enjoy the
sanme rights as persons serving the penalty of deprivation of liberty. Sone
restrictions in this area, resulting fromstatutory regul ati ons, concern the
right to self-education and participation in cultural and educationa
activities, and are justified by the need to ensure the proper course of
preparatory and court proceedings; for exanple, persons in custody nay not go
on furloughs or receive regular visits of an unlimted nunber of persons.

126. The new Code of Execution of Penalties has attached exceptiona

i nportance to the rights of convicted persons; it has introduced rel evant

| egal guarantees in executory proceedi ngs which consist, first of all, in the
granting to the convicted persons of:

- the right to submit notions for the institution of proceedings
before a court and conpl ai nts agai nst judgenents issued in the
process of executory proceedi ngs;

- the right to submt conplaints and petitions to the organs which
execut e judgenments;

- the right to appeal to a conpetent court against the decisions of
non-court organs which execute the judgenents, if the convicted
person considers the decision to be unlawful;

- the right to submt conplaints to international institutions which
def end human ri ghts;

- the right to avail oneself of the assistance of a counsel for the
defence or a proxy; here the limts of obligatory defence have
been extended by the addition of two new grounds, nanely: the
convi cted person has not attained 18 years of age or does not know
the Polish | anguage;
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- the right to communicate with a counsel for the defence or an
attorney in an unrestricted way;

- the right of the convicted person to appoint, in the capacity of
his proxy, a person of trust, especially from anong
representatives of associations, foundations and non-governnmenta
organi zations (the institution of a civic representative of a
convicted person is a new elenent in the Polish |egislation); such
representative has been granted the right to submt, on behalf of
the convicted person, notions and conplaints, as well as to appear
in proceedi ngs before the court.

127. The rights enjoyed by persons in prelimnary custody (which, at the
m nimum are equal to those enjoyed by a convicted person) have been
suppl enented in the new Code with provisions which give the person in
prelimnary custody the right to prepare hinmself for his defence and to
comunicate in private with his counsel for the defence.

128. The rights of persons deprived of |iberty are governed by the provisions
of the regulations on the execution of the penalty. They stipulate that a
person deprived of |iberty has the right to:

- approach his superiors directly in matters related to the serving
of the penalty of deprivation of l|iberty;

- submt petitions, conplaints and notions;

- carry on correspondence; correspondence with the organs of State
authority, governmental adm nistration and adm nistration of
justice, the Conm ssioner for Citizens' Rights, as well as with
international institutions for the protection of human rights
(whi ch operate under international agreements) is not censored; a
convicted alien has the right to maintain correspondence with a
conpetent consul ar office or diplomatic representation

129. Simlar regulations as regards submtting conmplaints and petitions are
included in the rules that govern prelimnary custody. However, the

princi ples of maintaining correspondence are specified differently: they
stipulate that letters sent by persons in prelimnary custody are subject to
censorship by the organ in charge.

130. The act on aliens and its executory provisions grant nunerous rights to
aliens in custody for the purpose of expulsion. The npst inportant ones, from
the point of view of this report, are the foll ow ng:

- the right to have contact in personal and official matters with
conpetent State or self-governnment organs, as well as with the
di pl omatic representation or consular office of a foreign State,;

- the right to submt petitions, conplaints and applications to the
commandi ng officer of the Police or Border Guard unit in which
t hey are being kept.
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131. The regulation by the Mnister of Justice on the rules binding on
juveniles in houses of correction (nmentioned above) has introduced a catal ogue
of minors' rights, which include, anong other things, the right to:

- proper living conditions that provide safety, protection from al
forms of violence and respect for human dignity,;

- send and recei ve correspondence;

- submt complaints, petitions and applications to a competent organ
(the management of the institution, the fanm |y judge exercising
control over the institution);

- ki nd treatment;
- protection of famly ties.

132. Simlar provisions (a catal ogue of rights) are included in the
above-nentioned regul ation by the Mnister of Justice on the functioning of
hones for detained juveniles. There is only one additional provision, which
gives the right to have contact with a counsel for the defence on the preni ses
of the facility in the absence of other persons.

Article 12

133. According to the principle of |egalismexpressed in article 5 of the
Code of Crimnal Procedure, a public prosecutor is obliged to institute
proceedi ngs in respect of an offence subject to prosecution ex officio; the
sanme obligation rests with the Police. The proceedings are instituted if
there is a well-founded suspicion that an offence has been commtted. 1In the
Polish crimnal procedure a notice of an offence is of particular inportance
anong the sources of information which m ght constitute a basis for the
institution of proceedings. According to the Code of Crimnal Procedure it is
a civil duty to notify conpetent organs of an offence. Article 256,

paragraph 1, stipulates that everyone who has taken cogni zance of the

commi ssion of an offence subject to prosecution ex officio has a civil duty to
notify the public prosecutor's office or the Police thereof.

134. If the circunstances specified in the notification (plus the actions
undertaken to verify them) do not give grounds for the institution of

proceedi ngs, such proceedings are not instituted. The decision to refuse the
institution of proceedings may be appealed only by the injured person

(art. 260, para. 2 of the Code of Crimnal Procedure).

135. If the proceedings that have been conducted (the information on the
forms and duration of preparatory proceedings presented in the previous report
is still valid) do not give grounds for indictment, a decision to discontinue

the proceedings is made. Such decision may be appeal ed by the injured person
and the suspect (art. 28, paras. 1 and 3 of the Code of Crim nal Procedure),
as well as by persons whose rights have been violated (art. 268 of the Code of
Crimnal Procedure).
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136. Circunstances precluding crimnal proceedings are specified in
article 11 of the Code of Crimnal Procedure, which stipulates that
proceedi ngs are not instituted, or are discontinued if there exist

ci rcunst ances that exclude proceedings, and in particular if:

- the act has not been committed or it does not involve the
statutory features of a prohibited act, or the statute stipulates
that the perpetrator has not commtted an offence (e.g. due to his
insanity, acting in state of necessity, in self-defence, or -
under certain conditions - when follow ng his superiors' orders);

- the statute stipulates that the act does not constitute an offence
due to its mniml social noxiousness, or the perpetrator is not
subj ect to punishnment (e.g. an inciter who voluntarily prevented a
prohi bited act);

- the perpetrator is not subject to the jurisdiction of a crimna
court;

- there is no conplaint by an authorized prosecutor, or no
perm ssion for prosecution, or a nmotion for prosecution has been
made by an authorized person;

- the accused person has died;
- a statute of limtation has taken effect;

- the crimnal proceedings with respect to the same act conmitted by
the sane person have been concluded with a final judgenent or are
under way.

137. The new Code of Crimnal Procedure strongly enphasizes the principle of
| egalism stipulating in article 10 that the organ assigned the task of
prosecuting crines is obliged to institute and conduct preparatory

proceedi ngs, and the public prosecutor is also obliged to | odge and support
an indictment with respect to an act subject to prosecution ex officio

(para. 1). Wth the exception of the cases specified by statute or by

i nternational law, no one may be absolved fromresponsibility for an offence
he has conmmtted (para. 2).

138. The new Code regul ati ons, while maintaining the existing fornms and basic
time limts for preparatory proceedi ngs, stipulate an inmportant change: the
proceedi ngs are sinplified and the procedural guarantees for the injured
person are strengthened. The nobst inportant changes incl ude:

(a) I ntroducing the institution of conplaint against idleness of the
prosecuting organ; if the person who has notified the prosecuting organ of the
commi ssion of an offence is not advised, within six weeks of the subm ssion of
his notice, of either the institution of proceedings or of refusal to do so,
he may | odge a conplaint with the superior prosecutor or to the prosecutor
appoi nted to supervise the prosecuting organ in question
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(b) Broadeni ng the possibility of |odging a conplaint against a
refusal to institute proceedings; it is not only the injured person who has
the right to appeal such decision but also the State, self-governnment or
social institution which has submitted a notice of the commi ssion of an
of f ence;

(c) I nt roduci ng the provision on the so-called nmotion for conviction
without trial; this is possible in cases involving acts punishable with
a penalty of deprivation of |iberty not exceeding five years if the
ci rcunst ances of the conmission of the offence raise no doubts and the
suspect's attitude indicates that the objectives of the proceedings wll be
attai ned despite the absence of a trial

(d) Providing the injured person with special rights in case of
refusal or discontinuance of proceedings; it is stipulated that such decisions
may be appeal ed by the injured person to a superior public prosecutor who, in
the event he rejects the appeal, has to transmt it to the court; if the court
finds the conplaint justified, it quashes the appeal ed decision and gives
the case over to the public prosecutor; a possible repeated decision on
di sconti nuance of or refusal to institute proceedings is subject to appea
only to a superior public prosecutor; if the judgenent is still upheld, the
injured person may | odge his own indictnent in the capacity of an auxiliary
prosecutor in a case involving an act subject to prosecution ex officio.

139. As regards circunmstances precluding the adm ssibility of crimna
proceedi ngs, the new Code has not introduced any substantial changes.

Article 13

140. The right to | odge a notice of the comm ssion of an offence or other
behavi our which violates the | egal order was presented in the discussion of
articles 11 and 12 of the Convention.

141. In order to protect a witness against all forns of ill-treatnent

or intimdation in connection with his testinony, the institution of an

i ncognito wi tness has been introduced into Polish |aw by virtue of the Act of
6 July 1995 on the change of the Code of Crimnal Procedure. The additiona
article 164 (a) stipulates in paragraph 1: “If there is justifiable fear of
danger to the life, health, freedomor property of significant value of the
Wi tness or a person close to him the court - and in preparatory proceedi ngs
the public prosecutor - may decide to make confidential the data which woul d
enabl e the establishnent of the identity of the witness”. The solutions
adopted in subsequent paragraphs make it possible for the data enabling the
establ i shnent of the witness's identity to be nade known only to the court,
the public prosecutor and, if need be, to the officer conducting the

proceedi ngs; they may not be disclosed either to the accused person or to his
def ence counsel. An incognito w tness does not take part in the trial
however, he is heard by the court in a place which ensures the confidentiality
of his personal details. The mnutes of the hearing of the witness are read
to the parties in such a way that the possibility of disclosing his identity
i s excluded. The accused person and his counsel for the defence may ask the
W t ness questions and receive answers only through the court or public
prosecut or.
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142. The decision on keeping the identity of a witness confidential is

subj ect to appeal to the court by the accused within three days. The appea
bei ng uphel d, there is a provision which provides for the possibility of
confrontation involving an incognito witness (art. 157, para. 3, of the Code
of Crimnal Procedure).

143. On 15 Novenber 1995 the Mnister of Justice issued an executory
regul ati on which specifies in detail the procedure for draw ng up, keeping
and making available the m nutes of testinony, including information
concerning an incoghito witness, as well as invoking such testinmony in
judgenents and witten statenents of accusation or defence in a court action

144. The anendnent to the Code of Criminal Procedure of 1995 has al so given
the witness the right not to disclose his place of residence. Pursuant to
article 173, paragraph 3: “If there is justifiable fear of violence or

unl awful threat against a witness or a person close to himin connection with
his actions, the data concerning the place of residence may be nade avail abl e
only for the exclusive information of the public prosecutor or the court. In
such a case witten statenents of accusation or defence in a court action
shall be directed to the institution at which the witness is enployed or to
anot her address designated by the w tness”.

145. The Code of Crimnal Procedure of 1997 repeats the provisions on the
possibility of keeping the identity of the witness and his place of residence
confidential, as well as the provisions which prohibit confrontation between
the witness and the accused. It also introduces regul ati ons concerning
presentation of the witness for the purpose of identification. |In order to
provi de adequate protection for the witness, the Code provides a basis for
conducting such presentation in a manner which excludes the possibility of the
accused recogni zi ng the w tness.

Article 14

146. The guarantees for the rights of injured persons to conpensation and
adequate indemity are included both in the crimnal (the Code of Crim nal
Procedure) as well as in the civil legislation (the Civil Code).

147. By virtue of the Act of 23 August 1996, article 24 of the Civil Code,
stipulating that an injured person may demand conpensation for material damage
caused by infringenent of his personal interests (that article was discussed
in the previous report), has been supplenented in paragraph 1 with the
foll owi ng sentence: “Pursuant to the principles stipulated by the Code

the injured person may al so demand pecuniary redress or the paynent of an
appropriate amount of noney for the designated social purpose”. It is worth
menti oni ng here that the injured person nmay demand the protection of his
personal interests also with respect to a person who has infringed such
interests acting not in his own nane but in the capacity of a public official

148. The Polish civil legislation regulates in a uniform manner (in

articles 417-420 of the Civil Code) the liability of the State Treasury for
damage caused by State officials both in the exercise of their official duties
(acts of authority) as well as in the performance of economic activities. 1In
the Iight of the provisions of the Polish Civil Code, the State Treasury does
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not have its own tort liability, which neans that it is liable for the acts of
State officials in the same way as for those of sonebody else (art. 417

para. 1, of the Civil Code). The prerequisites for the liability of the State
Treasury are the foll ow ng.

149. Dammge caused by an official of State. It is not necessary to establish
the identity of the perpetrator of the danage for the State Treasury to be
liable; it is sufficient to indicate that one of the nenbers of a specified
team of officials is to blane. The State Treasury is liable for (art. 417,
para. 2, of the Civil Code):

- enpl oyees of State authorities, organs of State adm nistration
and State econonic organizations, i.e. persons in any kind of
enpl oynment rel ati onship, regardl ess of the nature of the functions
performed and the origin of the enploynent relationship

- persons appointed to the organs of State authority as a result of
el ections; this category of officials includes deputies to the
Sejm senators, councillors and | ay judges;

- judges, public prosecutors and professional soldiers;

- persons acting upon a mandate of organs of State authority,
adm ni stration and econony; however, acting upon a nmandate takes
pl ace where the mandatary is an individually designated natura
person and the action has to be perforned in the nane and to the
benefit of the nmandator

- officials of the territorial self-government in the exercise of
their duties within the scope of governnent adm nistration

150. Culpable action or onmission by a State official. The Polish civi

| egi slation stipulates an exception to the principle of liability of the State
Treasury for cul pable acts: article 419 of the Cvil Code stipulates that if
a State official cannot be considered guilty, the injured person may denmand
redress of the damage by the State Treasury if he has suffered bodily injury
or deterioration of his health or has |ost his breadw nner, and the

ci rcunmst ances warrant such redress in accordance with the principles of
comunity life (which may be indicated, for exanple, by the fact that the

i njured person becane unable to work or found himself in a difficult financia
position as a result of the act).

151. The provisions of the Polish Civil Code, in article 418, stipulate the
limtation of liability of the State Treasury if the danage was caused as a
result of a decision or order. The State Treasury is then liable only if the
i ssue of the decision or order was an infringenent of |aw subject to crimna
or disciplinary prosecution, and the fault of the perpetrator was confirned by
a crimnal judgenent or a disciplinary decision

152. The provisions of article 487 of the Code of Crimnal Procedure relating
to compensation for wongful conviction, arrest and detention that were
presented in the previous report - after having been amended in May 1989 and
June 1995 - have now the foll ow ng readi ng:
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“ 1. An accused person who, as a result of the institution of the tria
de novo or cassation, has been acquitted or convicted under a nore

| enient provision, is entitled to obtain fromthe State Treasury
conpensation for the damage caused to himand redress for the injury he
incurred as a consequence of the execution on him in whole or in part,
of the penalty which he should not have suffered.

v 2. The provision of paragraph 1 shall also be applied if further
proceedi ngs, conducted as a result of the institution of the tria

de novo or cassation, have been discontinued due to the circunstances
whi ch had not been taken into account in the earlier proceedings.

“3. The right to conpensation or redress shall also be acquired
in connection with the use of a preventive nmeasure under the
above-specified conditions.

‘4. The above-specified provisions shall also be applied in case of an
evidently wongful prelimnary custody or detention.”

153. Judgenents in cases involving conpensation and redress are nmade by the
provincial courts. The proceedings are free fromcourt fees.

154. Aliens may clai mconpensation and redress for a wongful conviction
prelimnary custody or detention only on the principle of reciprocity

(art. 491 of the Code of Crimnal Procedure). Such principle is repeated in
the Act of 25 June 1997 on aliens, granting (under the above conditions
specified in the Code of Crimnal Procedure) to persons who have been
wrongfully detained or put in custody for the purpose of expul sion the right
to claimfromthe State Treasury conpensation for the damage caused to them or
redress for the injury suffered.

155. The new Code of Crimnal Procedure, while accepting in principle the
provi sions of the Code of 1969 on conpensation for wongful conviction
prelimnary custody and detention, clearly states that such clainms nay not be
brought by persons who caused the passing of a judgement unfavourable to them
by giving false testinony (art. 553, para. 1). However, the provisions of
that article stipulate exceptions to this rule in respect of:

- persons submtting statenments under conditions which exclude
freedom of expression (evidentiary prohibitions - see the
di scussion of article 15);

- a situation where the danmage or injury resulted froma
transgressi on of powers or non-fulfilnment of duty by a State
of ficial.

156. As of 23 May 1991 the new Rehabilitation Act entered into force which
guashes the judgements of the Polish organs of prosecution and adm nistration
of justice issued in the period from1l January 1944 to 31 Decenber 1956 in
respect of persons who had been charged with acts connected with their
activities for the independence of the Polish State (Dz.U. No. 34; item 145).
The act provides grounds for claimng fromthe State Treasury conpensation
for the damage caused and redress for the injury suffered, pursuant to the
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provi sions specified in the Code of Crimnal Procedure. The data on the
nunber of conpensation cases pursuant to the above-nentioned act exam ned by

provincial courts in the period from 1994 to 1997 are illustrated in the table
bel ow.

Year 1994 1995 1996 1997

No. of settlenents 5 586 9 363 9 809 5 448

No. of persons granted 7 538 7 546 7 269 6 453

conpensation by a fina

j udgenent

Article 15

157. Evidentiary prohibitions in Polish penal |aw were discussed in the
previ ous report.

158. The new regul ati ons on conducting interrogations add further details to
article 157, paragraph 2, of the Code of Crimnal Procedure of 1969 by
declaring the follow ng inadm ssible:

- asking the interrogated person questions which inply the contents
of the answer;

- i nfluencing the answers of the interrogated person by means of
vi ol ence or unlawful threat;

- usi ng hypnosi s, chem cal substances or technical devices which
i nfluence the nmental processes of the interrogated person or aim
to control his subconscious reactions in connection with the
interrogation (e.g. narcoanal ysis, the use of polygraphs).

159. The new Code categorically states, in accordance with the
recommendati ons of the Committee (see CAT/C/ SR 279), that testinony or
statenments may not constitute evidence not only when they have been given
under conditions that preclude freedom of expression (as stipulated by the
Code of 1969), but also if they have been obtained contrary to the
above-specified prohibitions.

Article 16

160. The guarantees for the observance of obligations resulting from
article 16 of the Convention are presented above under articles 10, 11, 12
and 13. It is worth enphasizing once again, particularly with regard to
persons deprived of liberty, that Pol and observes the provision of article 5,
par agraph 3, of the Code of Execution of Penalties, which stipulates that
penal ti es should be executed in a humane manner and wi th due respect for the
human dignity of the convicted person
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161. The Act of 26 April 1996 on the Prison Service, in article 1

par agraph 3, stipulates that the basic obligations of the Prison Service

i nclude respect for the rights of persons deprived of liberty or in
prelimnary custody, in particular by providing themw th humane conditions
that respect their dignity, health and religious beliefs and, as stipul ated

i n paragraph 6, |egal assistance as provided under international agreenents.
The act specifies not only the personal characteristics of prison service
officers, who are subject to assessnent every four years, but also the rules
that the officers have to followwith regard to persons deprived of |iberty.
The act also explicitly specifies when and how prison service officers in the
exercise of their duties may use the neans of direct coercion (e.g. the use
of physical force, placenent in a security cell, handcuffing, the use of an
over powering net, truncheons) and firearms, stipulating at the same tine
disciplinary responsibility for a transgression of powers, independently from
crimnal responsibility.

162. Pursuant to the provisions of the act, the neans of direct coercion may
only be applied to repel: an attenpt against one's own or somebody else's
life or health, inciting to revolt, gross disobedi ence, dangerous breach of
peace and order, destruction of property or escape of a person deprived of
liberty. The act prohibits the use of nmeans of direct coercion agai nst wonen.
It allows for the use of firearns only in a situation where the means of
direct coercion are insufficient, and only in order to: repel a direct
attenpt against the life, health or freedom of an officer or another person
or a direct attenpt against the facilities of the penal institution or the
house of detention; to prevent escape of a person deprived of liberty froma
cl osed penal institution or a house of detention; to repel a direct attenpt
agai nst a convoy protecting persons, firearns, amunition, documents with
informati on which is a State secret, noney or other val uable objects.

163. The use of neans of direct coercion and the use of firearns should be
comensurate with the degree of the danger. It should be preceded with an
appropriate warning, and it should cause m ni mal danage to the person agai nst
whom such neans have been used. It may not be aimed at depriving the person
of his Iife or endanger other persons' |ife or health.

164. In the period covered by this report, some cases of breaching the
procedure on using the nmeans of direct coercion by Prison Service officers
were reported. Those instances were of exceptional character. They include
the foll ow ng:

- whil e escorting a detained person fromthe prison for detention in
custody pending inquiry in Warszawa Bi a»o»ika, a rubber truncheon
was used to hit him the officer guilty of this act was puni shed
with a reprimand in disciplinary proceedi ngs;

- a prisoner was unlawfully placed in a security cell at the pena
institution in Tarnéw MNcice; the responsible officer was
puni shed in disciplinary proceedings with a warning of inadequate
suitability for the position held in the Service;

- a prisoner qualified as dangerous was unlawful ly cufflinked during
a walk in the penal institution in CGolenidw,
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- officers of the prison for detention in custody pending inquiry
in Pozna% used physical force to escort a detained person to the
al cohol detoxification ward of a hospital (due to the presence of
the synptons of al cohol poisoning and a breach of the peace);
during the use of means of direct coercion the person died,;
crimnal proceedings were instituted agai nst the perpetrator
and have been concluded with a sentence (the judgenment is not
final yet).

165. Simlar regulations on the use by State officials of means of direct
coercion are included in the acts on the Police, State Security Ofice,

Border Guard, as well as on the Custons Inspection (the adm nistrative service
established by virtue of the Act of 6 June 1997 - Dz.U. No.71; item449 - to
counteract and conbat violations of lawin the field of trade with foreign
countries). The acts on the Police, State Security Ofice and Border Guard
have been supplenmented with executory provisions which specify in detail the
cases and conditions of use by officers of those services of technical and
chemi cal neans of direct coercion

166. By virtue of the amendnent of 29 June 1995, which has been in force
since 1 January 1996, the act on proceedings in cases involving mnors was
suppl enented with provisions on the use of neans of direct coercion in

respect of minors in houses of correction and homes for detained juveniles
(arts. 95 (a), 95 (c)). The provisions stipulate the possibility of using
means of direct coercion (in the formof physical force, a disabling belt or

a straightjacket) only to prevent an attenpt by a m nor against his own or
somebody else's life, incitement to revolt, incitenent to collective escape or
destruction of property causing a dangerous breach of the peace - only upon a
decision of the director of the institution or, in his absence, a nmenber of
the pedagogic staff. The provisions of the act stipulate also the maxi num
time limt for placing a minor in an isolation room i.e. 48 hours, 12 hours
in respect of a mnor under 14 years of age. They also contain a prohibition
on the use of a disabling belt in respect of a handi capped mnor or a fenmale
m nor, and in respect of a pregnant minor, there is an additional prohibition
on putting her in an isolation room The use of neans of direct coercion as a
form of punishnment is considered to be inadm ssible.

167. The Council of Mnisters, on 11 Decenber 1996, issued an executory Act
to the above-presented provisions in which the question of using nmeans of
direct coercion against a mnor has been regulated in detail. The act, above
all, introduced the requirenment to:

- control the use of means of coercion on a pernmanent basis;

- conduct a nedi cal exam nation of the mnor against whom coercive
measures have been used;

- draw up a report and pronptly notify (of the use of the neans of
coercion) the judge who exercises supervision over the institution
and the famly court which executes the corrective neasure. The
executory regulation entitles the mnor to | odge a conplaint to a
famly court against the use of means of coercion against him
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168. In the period since 1 January 1996 (the date on which the amendment to
the act on proceedings in cases involving mnors entered into force), only
100 i nstances of using coercive neasures agai nst mnors have been reported,
and it should be noted here that about 4,000 minors are in Polish houses of
correction and homes for detained juveniles in a given year. Physical force
has been used 11 tinmes, 75 tinmes mnors have been put into an isolation room
and di sabling belts have been used 14 tines.

169. Coercive neasures have been used in 10 institutions; in many cases they
were used sinul taneously. Modst of them have been used in respect of mnors in
t he house of correction in Trzenmeszno, which accommpdates m nors of the
greatest degree of denoralization. The follow ng were the nost frequent
reasons for the use of neans of coercion

- an attenpt by a m nor against the health of another ward
(e.g. setting pyjamas on fire, battery and intimdation, breaking
the jaw, aggressive attack with a sharp inplenent);

- an attenpt against one's own health or a suicide attenpt
(self-mutilation or blackmailing with self-nutilation, hitting
on the wall with the head);

- destruction of property connected with aggressive behavi our
towards the staff of the institution.

170. Since 1 January 1996 only one case of transgression of powers by a
menber of the staff in using nmeans of direct coercion has been reported.

171. 1t should be once agai n enphasi zed that means of direct coercion are
used in respect of mnors exclusively as a reaction to emergency situations
whi ch pose a serious threat to the safety of persons or property on the

prem ses of the institution. Such means are not in any way used as an el enent
of the educational system The Polish regulations in this regard are
consistent with the Standard M nimum Rul es for the Treatnment of Prisoners (see
the provisions of item 33 of the Rules) which are also used in the execution
of educational neans.

172. On 19 August 1994 the Act on the protection of nental health was adopted
(Dz.U. No.11; item535). According to this act a mentally ill person may be
admtted to hospital w thout his consent only in the follow ng cases:

- if the past behaviour of such person indicates that, due to his
illness, the person poses a threat to his own life or to other
people's |life or health;

- if the past behaviour of such person indicates that failure to
admit himto hospital will result in a substantial deterioration
of his nental health;

- if such person is unable to provide, unaided, the necessaries of
life, and it is a justifiable assunption that staying in a nenta
hospital will inprove his health condition
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173. Besides, a person whose past behavi our indicates that, due to the
person's nental disturbance, he poses a direct threat to his own Iife or the
health of other people, and there are doubts whether or not he is nentally
ill, such person nmay be admtted to hospital in order to clarify the doubts.
In all the above-specified cases, the decision to adnmit a patient to a
hospital is made by the guardi anship court.

174. I ndependently of the foregoing, permanent court control pursuant to
the above-nentioned act is exercised with respect to the | awful ness of the
patient's admi ssion to a mental hospital or a social assistance honme and his
remai ning there together with nentally disturbed persons, the observance of
the rights of those persons, the living conditions there, as well as the

| egi ti macy of using nmeans of direct coercion are also subject to control

175. Pursuant to the act under discussion direct coercion (in the form of
hol di ng down, conpul sory use of drugs, inmobilizing and isolation) towards
mental |y di sturbed persons may be applied only when such persons make an
attenpt against their own or other persons' health or life, against public
safety, or if they destroy nearby objects in a violent way.

176. The nmode of using nmeans of direct coercion was regulated in detail in

t he executory regulation issued by the Mnister of Health and Social Welfare
on 23 August 1995 - Dz.U. No.103; item 514



