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. COUNTRY AND POPULATI ON

A.  Ceography and climate

1. The Federal Republic of Germany has an area of 356,733 km It stretches
fromthe North Sea and the Baltic Sea to the Alps in the south.

Ceographically it can be divided into five parts: the North German Plain
south of the North Sea and Baltic coasts and the of fshore islands, the

M d- German Hi ghl ands that separate the north of Germany fromthe south and are
i ntersected by the Mddl e Rhine between Miinz and Bonn and the Hessian
troughs, the natural guides for north-south traffic, the South-Wst Gernan
terraced highlands, the Southern German Al pine Plateau that covers

a wi de expanse before the Al ps, and the Bavarian Al ps between Lake Constance
and Sal zburg that conprise only a narrow section of the fol ded nountai n range
of the European Al ps.

2. The M d- German Hi ghl ands reach heights of alnpst 1,500 m The hi ghest
mountain is the Zugspitze at 2,962 m

3. CGermany's position in the tenperate zone is decisive for its climte of
frequent weat her changes, predominantly westerly winds and precipitation in
every season. Progressing fromthe north-west towards the east and the

sout h-east a gradual transition froman oceanic to a continental climate can
be detected. The average tenperatures of the col dest nonth of the year
(January) range from+ 1.5° Cto - 0.5° Cin the Plain to below- 6° Cin the
nmount ai ns, depending on the altitude. The average July tenperatures are up to
between + 17° C and + 18° C on the North German Plain, up to + 20° C

in the Upper Rhine Valley. The average annual tenperature is + 9° C

GE. 96- 17757 (E)
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B. Denopgraphic data

Popul ati on and bal ance of mgration

4, At the end of 1994 the Federal Republic of Germany had 81, 539, 000

i nhabi tants, 201,000 or 0.2 per cent nore than at the end of 1993
(81,338,000). In 1993 the increase over the previous year was 363, 000 or
0.4 per cent and in 1992 700,000 or 0.9 per cent. The popul ation density
remai ned unchanged in conparison to 1993 at 228 inhabitants per sq km The
easing off in the population increase is a result of a rise in the excess of
deaths over births from 99,000 (1993) to 115,000 as well as a fall in the
excess of people noving to Germany over those leaving to |ive abroad from
471,000 (1993) to 330, 000.

5. In 1994 774,000 foreigners noved across the Federal borders to settle in
Germany (1993: 987,000) and 621,000 left the country (1993: 710,000). The
resultant excess of immigration in 1994 at 153,000 fell from 277,000 in 1993,
i.e. by 124,000 persons or 45 per cent. The external migration balance of the
foreign population in 1994 is principally based on an excess of inmigration in
conpari son to other European countries (+ 111,000) and here in turn in

conpari son to Bosnia and Herzegovina (+ 52,000), the European Union States

(+ 23,000) and Turkey (+ 18, 000).

6. In 1994 some 296,000 Gernans canme to Gernmany (1993: 281,000). The main
countries of origin - as a result of immgration by repatriates (1994:

223,000 conpared to 219,000 in 1993) - were once again the Russian Federation
and Kazakstan. The nunber of Gernans who left Germany in 1994 was 119, 000
(1993: 87,000). O those Germans who | eft the country nost of them

regi stered in another EU country (33,000 or 27.5 per cent). 1In total in 1994
t he 296, 000 Germans settling in Germany and 119, 000 who |l eft the country
resulted in an inmgration bal ance of 177,000 people.

Li f e expectancy

7. Life expectancy in 1992-1994 in Germany was 72.8 years for nen

and 79.3 years for wonmen. In 1986-1988 the average |ife expectancy for nen
was 71.7 and 78.0 years for wonmen (by nmeans of conparison 1900: 44.8 years
for men and 48.3 years for wonen).

Infant nortality

8. In 1990 infant nortality (deaths in the first year of life)
reached 7.0 infant deaths per 1,000 live births, one fifth of the 1960 | evel
This nortality rate is continuing to decrease and was 5.6 in 1994. |n detai

the infant nortality rate devel oped as bel ow

1960: 35.0
1970: 22.5
1980: 12. 4
1990: 7.0
1991: 6.7
1992: 6.1
1993: 5.8
1994: 5.6
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Maternal nortality rate

9. Nunber of naternal deaths per 100,000 live births

1990: 9.1
1991: 8.7
1992: 6.7
1993: 5.5
1994: 5.2

Fertility rate

10. In 1994 the fertility rate was 1.24 children per woman of chil d-bearing
age. In 1990 it was 1.45 children

Proportion of people under 15 years of age and over 65 years of age

11. In 1994 the proportion of the popul ation under 15 years of age
was 16.3 per cent and the proportion of those over 65 years of age
was 15.4 per cent.

Rural and urban popul ati on

12. The rural area conprises approximately 34 per cent of the area of
CGermany. Sone 16 per cent of the population live there.

Single nothers

13. O 15, 141, 000 wor ki ng woren, 6,167,000 of them are single; 1,237,000 of
the single wonen are single parents (April 1994).

Illiteracy rate

14. There is no reliable information on the exact nunber of illiterate
people. According to UNESCO estimates it is probably between 468,667 and
1,847,666 people. Wth a population over 15 years of age of approxi mately
62,489,000 (1991), that is 0.75 per cent to 3 per cent of the adult
popul ati on.

Proportion of the population with foreign nationality

15. At the end of 1995 the foreign popul ation was 7,173,866. The |arger
groups of these are prinmarily nationals of the follow ng States:

EU States 1, 808, 411
(including Italy 586, 089
and Greece) 359, 556

Tur key 2,014, 311

For mer Yugosl avi a 1, 359, 212

Pol and 276, 753

Ronmani a 109, 256
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At the end of 1994 (the figures for the total population in 1995 are not yet
avai |l abl e) the proportion of foreigners in the total popul ation was

8.6 per cent (1994 total population: 81,538,603; 1994 foreign popul ation
6,990,510). O the 7,173,866 foreigners resident in Germany at the end

of 1995, 1,075,765 had cone to Germany as asyl um seekers. 704,069 people had
al ready gone through a binding asyl um procedure (of whom 156, 563 were

recogni zed as entitled to asylun). 371,696 are still in the process of the
asyl um pr ocedure.

Rel i gi ons

16. According to the popul ation census of 27 May 1987 the follow ng
proportions of the population belong to religious comunities in the 11 old
Lander (popul ation: 61,077,042):

Roman Cat holic church 42.9 %
Prot estant church 41.6 %
Free Protestant churches 0.6 %
Jewi sh religious comunity 0.05 %
Islamic religious comunity 2.7 %
Q her religious communities 2.0 %
No religious comunity 8.0 %
C. Econony
G oss donestic product (CGDP ross national product (GNP
17. G oss donestic product
1995: DM 3,459.0 billion 1994: DM 3,320.3 billion
in the 11 old Lander: 1995: DM 3,081.0 billion

1994: DM 2,973.4 billion
in the five new Lander and the territory of the former East Berlin

1995: DM 378.0 billion 1994: DM 346.9 billion
GDP per enpl oyed person

ol d Lander 1995: DM 108, 300 1994: DM 103, 800

new Lander 1995: DM 58,900 1994: DM 55,000

GDP per enpl oyed person

ol d Lander 1995: DM 46, 600 1994: DM 45, 200

new Lander 1995: DM 24,400 1994: DM 22,300

18. According to the first provisional calculations of the Federa

Statistical Ofice the gross donestic product, the value of the work done in
CGermany, increased in 1995 in conparison to 1994 by 1.9 per cent in rea

terns, after it had increased by 2.9 per cent in 1994 in conparison to 1993
and fallen by 1.2 per cent in 1993. The German econony |ost monentumin 1995.

19. \Whereas the gross domestic product in the forner Federal territory
increased by 1.5 per cent inreal ternms in 1995 (after - 1.8 per cent in 1993
and + 2.4 per cent in 1994), the gross donestic product in the new Lander and
the former East Berlin rose sharply once again by 6.3 per cent (after

+ 7.2 per cent and + 8.5 per cent in the two precedi ng years). Economc
growm h in both areas was thus sonmewhat slower than in 1994.
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20. Goss national product 1995 DM 3,449.5 billion
(1994: DM 3,312.4 billion). 1In 1995 it was DM 42,200 per inhabitant in
Ger many.

21. The total German gross national product, which can be differentiated from
gross donestic product by the balance of trade and wealth i ncone between
CGerman residents and the rest of the world, rose in 1995 at exactly the same

| evel as the gross donestic product, i.e. 1.9 per cent in real terns.

Enpl oynent

22. The proportion of enployed people in the popul ati on was 53.1 per cent
in 1994 (in EU as a whole: 48.7 per cent).

23. The proportion of wonen anong enpl oyed people was 44.4 per cent in the
sane year (in the EU as a whole: 38.5 per cent).

Unenpl oynment

24, The economic situation in Germany is also reflected in the |abour market.
Wth the inproved econonic situation, the fall in the nunber of people in

enpl oyment slowed down. In 1995 34.8 nillion people were enployed in Gernany,

that is approximately 104,000 (0.3 per cent) fewer than in 1994 (followi ng a
reducti on of 260,000 in 1994 in conparison with 1993). The nunber of

regi stered unenployed fell in 1995 in conparison with 1994 by 74, 440,

or 2.3 per cent, to 3.6 nmillion. In 1994 the nunber of unenpl oyed had risen
by 8.1 per cent on 1993.

25. The unenploynent rate, in relation to the dependant civilian enployed
persons, was 9.3 per cent in 1995 in the old Lander (1985: 9.3 per cent;
1991: 6.3 per cent; 1992: 6.6 per cent) and in the new Lander and the
territory of the former East Berlin 14.9 per cent in 1995 (1991:

10. 3 per cent; 1992: 16.1 per cent; 1993: 15.8 per cent; 1994:

16.0 per cent). |In total the 1995 unenpl oynent rate was 10.4 per cent in
conparison with 10.6 per cent in 1994,

Inflation rate

26. The cost of living index in all private households in the 11 ol d L&nder
in conparison to previous years devel oped as bel ow.

1980: 5.4 % 1988: 1.3 %
1981: 6.3 % 1989: 2.8 %
1982: 5.3 % 1990: 2.7 %
1983: 3.3 % 1991: 3.5 %
1984: 2.4 % 1992: 4.0 %
1985: 2.0 % 1993: 3.6 %
1986: -0.1 % 1994: 2.7 %
1987: 0.2 % 1995: 1.7 %
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27. In the five new Lander and the territory of the former East Berlin the
cost of living index in private househol ds was:

1992: 13.5 %
1993: 10.5 %
1994: 3.7 %
1995: 2.1 %

Assets and liabilities

28. In June 1995 the Federal Republic of Germany had DM 2,300,483 nillion in
assets and DM 2,016,706 nmillion in equity and liabilities; public bodies had
DM 134,956 million in assets and DM 541,011 nmillion in equity and liabilities

Di sposabl e i ncone

29. The overall disposable income per inhabitant in 1994 in Germany was
DM 34, 600.

30. The disposabl e i ncome of private househol ds per inhabitant in Gernmany
in 1994 was DM 26, 400.

Soci al assi stance benefits

31. Social assistance is governed by federal lawin Germany. It fornms the

| owest network of social security. The priority task of social assistance is
to enable the recipient to lead a life corresponding to accepted standards of
human dignity. The prerequisite for social assistance is the fact that the
reci pi ent cannot help hinself or does not receive assistance from other
parties, in particular famly nmenbers, or other social benefits. Socia

assi stance conprises two types of assistance: benefits to help with living
expenses and assistance in particular circumstances. Benefits to help with
living expenses are paid to people who cannot afford to keep thensel ves from
their own resources, particularly incone and savings. The |evel of benefits
to help with living expenses has risen considerably since the Federal Socia
Assi stance Act cane into force in 1962. The second |arge area of social

assi stance benefits covers the special needs of specific groups of people in
particul ar circunstances (e.g. sickness benefit, integration assistance for

t he di sabled and help with long-term care).

32. According to the provisional calculations of the Federal Statistica

Ofice Germany spent DM 49.6 billion on social assistance benefits in 1994,
DM 17.0 billion (34 per cent of expenditure) covered benefits paid to help
with [iving expenses while the remaining DM 32.6 billion (66 per cent) went

for assistance in particular circunstances.

33. At the end of 1993 2,450, 000 people in Gernmany were receiving benefits to
help with living expenses. This is an increase of 4.8 per cent (previous
year's increase: 15 per cent). The nunber of recipients of assistance for
particul ar circunstances remained practically unchanged fromthe previous year
at 1.9 nmillion people.
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Pronoti on of education

34. Pupils at institutes of further education and technical colleges as well
as students at universities receive assistance according to the Federa
Educati on Pronotion Act (Bundes-ausbil dungsf érderungsgesetz) if the funds
required for their living expenses and education are not avail able from ot her
sources. The pronotion of education is a key elenent of the equalization of
fam |y burdens, by neans of which the State ains to equalize socia
differences. The obligation to create equality of opportunity is a
constitutional principle laid down in the social State principle of the Basic
Law.

35. In 1994 693,000 pupils and students in Germany received assi stance under
t he Federal Education Pronotion Act. That was 78,000 or 10.2 per cent fewer
than in the previous year. However, in many cases this assistance was not for

a full year. On average 467,000 people per nonth received assistance. |In the
new Lander 145,000 pupils and students (20.9 per cent of all those receiving
grants) received educational assistance. 1In the old Lander the nunber of

reci pients fell by 49,000 (8.2 per cent) to 548, 000.

36. In 1994 the Federation and the Lander spent DM 3.1 billion on grants
under the Federal Education Pronotion Act, DM 458 nmillion less than in the
previous year. DM 651 mllion were provided for assistance for pupils at
school and DM 2.46 billion for assistance for students. A pupil with a grant
received on average DM 485 and a student with a grant DM 577 per nonth. In
the new Lander the grant for pupils fell by DM 19 per person per nonth and
that of students by DM 27 in comparison to the previous year

37. Assistance is also available for the vocational training of young peopl e.
At the end of 1992 al nobst 50, 000 young peopl e were receiving vocationa
training renmuneration. Over 70,000 young people started training schenes in
1992 preparing themfor professional life. A npost 77,000 young people were
hel ped in 1992 by aid acconpanying their training or by training in
supra-conpany institutions. The expenditure for encouragi ng vocationa
training was DM 1, 740, 000, 000 in 1992 and DM 2, 150, 000, 000 billion in 1993

Il. General political structure

A. History

38. The history of Gernany as a constitutional State which guarantees its
citizens basic and human rights starts with the constitutions of the

i ndi vidual German states enacted at the begi nning of the nineteenth century.
Until the end of the seventeenth century Germany had played only a mnor role
in the devel opnent of the phil osophy of basic rights. German natural |aw of
the eighteenth century - mainly influenced by Christian Thomasi us and
Christian Wl ff - also viewed State power prinmarily as a fair, non-capricious
power dedicated to the common good. It was subject, or norally bound, to the
l[imts of natural |aw, but was not the target of innate basic rights of human
bei ngs.

39. The basic rights based on the exanple set by the Charte Constitutionelle
of Louis XVIIIl included in the Bavarian and Baden Constitutions of 1818 and
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the Wirttenberg Constitution of 1819 were conceived as civil rights, which -
intensified by the legislative rights of participation by the representative
bodi es of the people - were designed to linit the absolute power of the
nmonarch. Anmong other things, this included the right to equal access to
public offices, the right to be legally judged, the prohibition of
expropriation without conpensation, the freedom of conscience, the

i ndependence of clerical powers, the freedomof the press, the equality of the
ranks, the exclusion of serfdom the security of the individual and property,

t he exclusion of unlawful persecution and arrest, the equality of the
Christian religious comunities and the freedomto enigrate. The inadequacies
of the German Confederation, in which the rivalry between Prussia and Austria
prevented any further devel opnent, and the inability to act of the nonarchica
governments of the individual states led to a strong national unity novenent
with the aimof an overall German constitution

40. In the spirit of the declaration of human and civil rights nade by the
French National Assenbly on 26 August 1789, the National Assenbly in the

Paul skirche (St. Paul's church) in Frankfurt, a result of the bourgeois
revol uti on of 1848, announced a catal ogue of basic rights within the franmework
of the Paul skirche Constitution. This was supposed to serve as a nodel for
the constitutions of the individual states and actually did so in some cases -
in spite of the failure of the 1848 revolution. However, sone states, such as
Bavaria, Hanover, Austria and Prussia, withdrew fromthe Reich Constitution of
28 March 1849; once the authority of the Frankfurt National Assenbly had been
swept aside upon the action of the reinforced nonarchi es and the Bundestag
(parlianent) of the old German Confederation had been reinstated, in 1851 the
latter declared the basic rights to be legally invalid. It obliged those
states in which the Paul skirche Constitution had taken effect to invalidate
these provisions. After the brief transitional period of the North Gernan
Conf ederation (1867-1870), its expansion after the accession of the Southern
German states in Novenber 1870 led to the founding of the German Enpire on

18 January 1871. The Constitution of the German Reich provided for a federa
State with a constitutional nonarchy. Just as the Reich was not the result of
a national nass nmovement, the Constitution did not come about on the basis of
popul ar sovereignty. The power of the Reich was borne by the total of the
allied governnments represented in the Bundesrat, which in turn were determ ned
by the Princes of the menber states.

41. Once the nonarchy had conme to an end after the abdication of

Kai ser WlhelmIl and the "German Republic" was procl ai ned fromthe Reichstag
buil ding, the newly el ected National Assenbly adopted the Wi nmar Constitution
which entered into force on 14 August 1919. The Wi mar Constitution was made
up of an organi zational section and a basic rights section in which, however,
the "Basic Rights and Duties" of German citizens applied only in line with and
within the framework of the legislation. The Winar Reich Constitution

provi ded for a denocratic republic with presidential and parlianentary

el enents. The authority of the State was vested in the people. The Reich
remai ned a federal State in which the authority of the State was divi ded anmong
the Federation and the constituent states. The L&nder were newly divided and
were given fewer powers. However, the Constitution did not provide any

ef fective nmethods to protect the free and denocratic order. This nmade it
easier for the opponents of denocracy and freedomto overcone the
constitutional order as a result of the Depression, which started in 1929
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This culminated in the dictatorship of the National Socialist regine in 1933.
The Reichstag went up in flames as a result of arson on 23 February 1933.
This event served as a pretext for the National Socialists to issue the
energency ordi nance of the Reich President to protect the people and the
State, which cane into force as early as 27 February 1933. Wth this
instrument the Reich President actually curtailed certain rights, particularly
the freedom of opinion and the freedom of the press, and thus ended the
guarantees of a State based on the rule of |aw of the Wi mar Republic. The
"Enabling Act" of 24 March 1933 conpletely renoved the division of powers

bet ween the Rei ch Governnment and the Reichstag. Now the Reich Governnent
could pass ordinary Acts and Acts that changed the Constitution. |In the next
stage, the federal structure of the Reich, which was divided into Lander, was
di ssol ved and the creation of the united State was conplete. The end of this
regime with the capitulation of the Gernan Wehrnacht (army) on 8 May 1945
enabled the return to a constitution based on the respect of human rights on
the territory of the Federal Republic of Gernmany.

42. In 1948 the Parliamentary Council met to draw up a new Constitution: the
Basi ¢ Law of the Federal Republic of Germany. The Parlianentary Council was
made up of 65 representatives of the Lander who had been el ected by the Land
parliaments of the 11 L&nder in the 3 Western zones of occupation. It
followed the lines of the Weimar Constitution of 1919 but was al so gui ded by
the experience that had been gained with this Constitution between 1919

and 1933. The Basic Lawis therefore a response to historical devel opnent.
The creators of the Constitution also took their lead fromthe Universa

Decl arati on of Human Rights of the United Nations of 10 Decenber 1948. The
Basi ¢ Law was proclai ned on 23 May 1949 and entered into force at midnight on
that date. By contrast, the developnent in the eastern part of Gernany was
characterized by endeavours to achi eve a permanent division of the states,
injustice and flouting of the human right to freedom There the Sovi et
occupyi ng power and, with its assistance, the Social Unity Party of Gernany
(Sozi alistische Einheitspartei Deutschlands - SED) attenpted to set up a
regime in line with their ideas of a social and political system The
Constitution of the German Denocratic Republic (GDR), founded in 1949, paid
lip service to the basic rights; however, it did not really guarantee

i ndi vi dual freedom and defensive rights against the State's powers. The
centralized structure of the State, a rejection of the principle of the

di vi si on of powers and the subjugation of State functions to the | eadership of
the SED all served to ensure the donminance of the SED against the will of the
people. Political persecution, infringenents of human rights and vigil ant
patrolling of its borders forned the public inage throughout the world of the
State systemof the former GDR

43. After the overthrow of the long-term GDR State Council Chairman Erich
Honecker, pressure fromthe people led to the opening of the Berlin Wall and
ot her border crossings on 9 Novenmber 1989. Following the first free elections
to the Peoples' Chanber in East Berlin on 18 March 1990, negoti ati ons were
started between the Covernnents of the Federal Republic of Germany and the GDR
with the aimof agreeing on the details of the unification of both partia
states. The accession of the GDR to the Federal Republic of Gernany was
prepared in several stages. On 30 June 1990 the Gernan-Cerman Treaty

of 18 May 1990 Establishing a Monetary, Economi c and Social Union entered

into force as did, on 3 Septenber 1990, the Gernan-German Agreenent
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of 3 August 1990 on the preparation and inplenentation of the first all Gernman
el ection to the German Bundestag. The reunification process was ensured as
regards foreign policy with the Agreenent of 12 Septenber 1990 on the fina
regul ations with respect to Gernany, the so-called "Two Plus Four Treaty"

whi ch was concl uded between both German states, France, the Soviet Union, the
United Kingdomand the United States of America. Finally, the conprehensive
Unification Treaty of 31 August 1990 stipulated the nodalities for State
unification. Prior to this the Peoples' Chanber in East Berlin had al ready
procl ai med, on 23 August 1990, accession of the GDR to the area of application
of the Basic Law of the Federal Republic of Germany with effect from

3 Cctober 1990. The Léander Brandenburg, Meckl enbur g-Wstern Ponerani a,

Saxony, Saxony-Anhalt and Thuringia, which had been abolished in 1950 with the
conversion of the GDRinto a united State and repl aced by adm nistrative
areas, were reintroduced with effect from3 Cctober 1990 by a statute of the
GDR of 22 July 1990.

B. The political framework

44. The Basic Law of 23 May 1949 continues to be the Constitution of the
Federal Republic of Germany even after the achi evenent of German unity on

3 Cctober 1990. However, on 16 January 1992 a Joint Constitutiona
Conmi ssi on, conprising nenbers of the Bundestag and t he Bundesrat, was
established which, inline with article 5 of the Unification Treaty, was
entrusted with drawing up proposals in response to the questions on amendi ng
or supplenenting the Basic Law as a result of German unity. The Bundestag and
t he Bundesrat |argely accepted the recommendati ons of the Conmmi ssion in the
Amendi ng Act adopted on 27 Cctober 1994. O the new el enents, the new
formul ations of articles 72, 74, 75, 93 (1) subparagraphs 2a and 125a of the
Basi ¢ Law, which aimto increase the legislative powers of the Lander, are
particularly inportant. Furthernore, the Basic Law was al so suppl ement ed by
the national objective of environmental protection (art. 20a).

45. The Basic Law determi nes the political framework for action and
organi zation of the State. The fundanental elenments or structural principles
of the constitutional |aw governing the organization of the State are:

Republ i c;

Denocr acy;

State based on the rule of |aw,
Federal State;

Social State.

1. Republic

46. The republican structural principle is characterized by the rejection of
the State formof nonarchy: the head of State is el ected

The Federal President

47. The highest representative of the Federal Republic of Germany is the
Federal President. He or she is elected for five years by the Federa
Assenbly which is made up of nenbers of the Bundestag and an equal nunber of
nmenbers el ected by the Land parliaments.
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48. The principle powers of the head of State under constitutional |aw are to
carry out functions to represent, integrate and enbody the State in addition
to certain extraordinary powers in crisis. The Federal President represents

t he Federal Republic of Germany at home and abroad, signs the federal |aws and
procl ains them nom nates and di sm sses the Federal Chancellor, federa

m ni sters, federal judges, federal civil servants and officers and

non- conmi ssi oned officers. He can dissolve parlianment in certain specia
situations as well as being able to declare a |legislative state of emergency.
However, the actual running of the State is the responsibility of the Federa
Governnent. The position of the President as the head of State is not, thus,
a counterbal ance to the parlianent or the Federal Government. On the whole,
the office is designed for reticence, neutrality and political integration

2. Denocr acy

49. Al State authority shall emanate fromthe people and is subject to
control by the people. The structural principle of denbcracy under the Basic
Law i s designed as indirect, representative or parlianentary denocracy. Every
four years the representatives to the German Bundestag are el ected by neans of
general, direct, free, equal and secret suffrage. The nenbers of the
Bundestag are representatives of all the people and are not bound by orders or
instructions and are only subject to their consciences. Parlianent has
conprehensive legislative rights and supervi ses the governnment. The deci ding
principle is the principle of mgjority. However, a certain degree of
protection of minorities is also part of denocracy, e.g. the right of
mnorities to be heard in parliament, the possibility of political opposition
and the change of power.

The political parties

50. The political parties play a decisive role in shaping political will and
letting the people develop an informed opinion constitutionally, with the
result that the German form of denocracy is frequently called a party
denocracy. The parties are not part of the organized State. They cannot be
identified with the State or with the people but are independent factors of
constitutional life that adopt an internediate role between bot h.

51. Parties may be freely established. However, their internal organization
nmust correspond to denocratic principles. Parties that intend to inpair or

di spense with the free denocratic basic order can be banned by the Federa
Constitutional Court. The parties are financed by menbers' contributions and
donations. They nust publish information about this regularly. 1In addition
to this, they also receive financial aid fromthe State so that they can
fulfil their tasks.

52. The parties do not just act at a federal level. They are also involved
in elections to the parlianents of the Lander and | ocal government. The party
spect rum conpri ses, anong others, the followi ng parties represented in the
German Bundestag: the Christian Denocratic Union of Germany (Christliche
Denokrati sche Uni on Deutschlands - CDU) and the Christian Social Union in
Bavaria (Christliche Soziale Union in Bayern e.V.- CSU), the Social Denocratic
Party of Gernmany (Sozi al denokratische Partei Deutschlands - SPD), the Free
Denocratic Party (Freie Denokratische Partei - F.D.P.), Aliance 90/ G eens
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(Biindni s 90/ DIE GRUNEN - G iine) and the Party of Democratic Socialism(Parte
des Denokrati schen Sozialisnus - PDS). Furthernore, local public life in many
pl aces is also influenced by independent groupings of voters.

The Bundest ag

53. The parlianent of all the people is the German Bundestag which currently
conprises 672 representatives. 328 representatives are elected directly
according to the principle of first past the post voting; another 328
representatives receive their nmandate according to the principle of
proportional representation: the seats are distributed in proportion to the
votes cast for the Land lists of the parties (second votes). Sonetines
so-cal | ed excess nandates can arise (currently 16), resulting in an increase
in the total nunber of |egal nandates. However, when the seats are

allocated - with the exception of a special ruling for the first all-German
election in 1990 - only those parties are taken into account that received at
| east 5 per cent of all second votes cast in the election area or have
received at |least three constituency mandates directly. Parties that remain
bel ow the 5 per cent threshold are not represented in parlianment in principle.
This is intended to counteract party splitting which could endanger the scope
for action and the stability of the government, as occurred during the Wi mar
Republic. The Bundestag el ects the Federal Chancellor who then has the sole
right to nominate federal mnisters.

The Federal CGovernment

54, The Federal Chancellor and the federal ninisters formthe Federa
CGovernnment. The Federal Chancellor determ nes policy direction and bears the
responsibility for it. Wthin these directions, each federal mnister heads
his or her portfolio independently and bears responsibility for it.

55. The Bundestag can express no confidence in the Federal Chancellor only by
el ecting a successor with a najority of its nenbers and requesting the Federa
President to dismss the Federal Chancell or.

3. State based on the rule of |aw

56. The structural principle of the State based on the rule of |law binds all
State powers to adhere to law and justice, especially basic rights. The
executive and judicial powers are bound by |legal norns of every type, even
unwitten | aw (common |aw, general |egal principles). The |Iegal norns have
priority over all other State acts. A special formof this priority of the

| aw applies to the principle of the priority of the Constitution, according to
which no State act may contradict the Constitution. Even parlianent itself,
the denocratically elected representative of the people, is bound by the
constitutional order. This binding of parlianment to the Constitution was a
central concern of the creator of the Basic Law. Even the author of the
Constitution is bound to a core of basic constitutional principles which
cannot be anended.

57. Further elenments of the principle of a State based on the rule of law are
t he i ndependence of the judiciary and the possibility of legal protection in
court for everyone whose rights are violated by public authorities, the
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setting up of constitutional jurisdiction, the constitutional precept of |ega
security and the proportionality of means and ends in State acts which
encroach upon the rights of individuals. The principle of the State based on
the rule of Iaw helps to ensure the inpartial execution of State power and to
protect the State and the | aw from becom ng nere instrunents of politica
dictators. As a counter-principle to the dynam sm of the denocratic politica
process, the principle of a State based on the rule of law ains for continuity
and stability.

Juri sprudence

58. In the systemof the State based on the rule of lawwith a division of
powers, jurisprudence is given a particularly strong position by the Basic
Law. It is entrusted to i ndependent judges who are subject only to the |aw
During their periods in office judges cannot in principle be disnissed or
transferred. Judicial power is divided into ordinary jurisdiction (civil and
crimnal jurisdiction) and four specialist jurisdictions: |abour
jurisdiction, general administrative jurisdiction, social jurisdiction and
finance jurisdiction. Odinary jurisdiction has a four-tiered structure in
the Lander and the Federation. Wthin the specialist jurisdictions there are
two courts at Land level (with the exception of the finance jurisdiction) and
at federal level the third - highest - instance of the federal courts. In
addition to the five specialist jurisdictions there is the Federal Patents
Court as well as the organs of disciplinary jurisdiction and the jurisdiction
of tribunals. The latter primarily deal with infringenments of duty which
someone may have conmitted in their capacity as a civil servant, judge or
soldier or in connection with the nenbership of a legally regul ated profession
(e.g. lawyers, tax consultants, accountants, architects, doctors, veterinary
surgeons and pharnaci sts).

59. In addition to this, constitutional jurisdiction is exercised by the
Federal Constitutional Court at federal |evel and the Land Constitutiona
Courts at Land level. It is outside the instances of the specialist courts

and deals only with infringenents of specific constitutional |aw
Federal Constitutional Court

60. The Federal Constitutional Court conprises two panels with eight judges
each. The period of office of the judges is 12 years or until age 68.

Re-el ection is not possible. The judges of a panel are elected by the
Bundestag and the Bundesrat equally by neans of a qualified majority.

61. The Federal Constitutional Court only becones active when it is called
on. It exercises its duty as the highest guardian of the Constitution in
various ways. It supervises parlianment to see whether, in issuing |laws, it
has acted according to the provisions of the Basic Law in form and substance.
Conpl ai nts of unconstitutionality may be subnitted to the Federa
Constitutional Court by anybody claining that his or her basic rights have
been infringed. The Court nonitors authorities and courts to see whether they
have observed the Constitution in their actions and decisions. It arbitrates
i n di sagreenments between the highest State organs and deci des in proceedi ngs
bet ween the Federation and the Lander. Furthernore, it al so decides,
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anong ot her things, on the validity of Bundestag el ections and the
unconstitutionality of political parties as well as on the forfeiture of
basic rights.

4. Federal State

62. The Federal Republic of Germany is a federal State consisting

of 16 Lander: Baden-Wirttenberg, Bavaria, Berlin, Brandenburg, Brenen,
Hanbur g, Hesse, Meckl enburg-Wstern Ponerani a, Lower Saxony,

Nor t h- Rhi ne/ West phal i a, Rhi nel and- Pal ati nate, the Saarl and, Saxony,
Saxony- Anhalt and Thuri ngi a.

63. The L&ander are menbers of the Federation. The Lander Constitutions mnust
conply with the principles of the republican, denocratic and social State
under the rule of law in the nmeaning of the Basic Law. In this framework, the
Lander are states with their own constitutions, parlianments and governments,
and are even entitled to conclude international agreements with foreign

States - that said, they are only pernmitted to do so with the consent of the
Feder ati on.

64. The Lander are bound by federal legislation - federal |aw stands before
Lander law. The Basic Law contains conprehensive |ists of conpetences with
regard to those areas where the Federation is allowed to pass |egislation
These include alnost all inportant areas of life. Sone of the areas where

| egislation originates in the Lander are: culture (schools, w de sections of
hi gher education, radio and television), comunal self-adninistration and the
pol i ce.

65. In the |last few decades, there has been a shift of enmphasis in

| egislation further and further towards the Federation. In the organization
of the justice systemand the inplenentation of all statutes, the enphasis is,
however, clearly on the Lander. The federal nodel thus lives on the tension
between a unitarian tendency on the one hand and a federal tendency on the
other. Not only does the Federation have an effect on the Lander, but the
Lander have an effect on events in the Federation. Via the federal organ of

t he Federal Council (Bundesrat), the Lander contribute to the Iegislation

and administration of the Federation, and in matters concerned with the

Eur opean Uni on.

66. The federal principle conbines a decentralized State structure with a
vertical division of powers, which supplenents the classical division

bet ween | egi sl ative, executive and judicial powers. By dividing these
conpet ences between the Federation and the Lander, independent areas of
conpetence, and thus of responsibility, are created.

The Federal Council (Bundesr at

67. The Lander are involved through the Federal Council in |egislation and
admi ni stration of the Federation, as well as in forming a consensus with
regard to matters concerned with the European Union. The Federal Counci

consi sts of menbers of the Lander governnments who are subject to instructions.
The nunber of votes available to a Land depends on the nunber of residents in
that Land. Wth regard to participation in the |egislative procedure, one
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shoul d differentiate between so-call ed objection | aws and consent |laws. The
positive consent of the Federal Council is required for the creation of the
latter. Wth regard to the forner, the Federal Council is able to file an
obj ection, but the Federal Parlianent nay reject it.

68. The relationship both between the Federation and the L&ander, and that
bet ween the Lander thenselves, is generally characterized by cooperation, so
that it is possible to speak of cooperative federalism Constitutionally
institutionalized forns of cooperation consist in the so-called joint tasks
performed by the Federation and the Lander. These include, for instance,

i mproving the regi onal econom c structure, supporting research and extension
of the higher education system

69. The federal principle guarantees cultural and regional variety. It
ensures that it is possible for experinents to be carried out on a snall scale
and institutionalizes conpetition between the Lander. At the sanme tine, it
enabl es those who hol d governnment posts in the Lander to formul ate
alternatives to the policy of the governing parties in the Federation. The
path to power in the Federation is frequently via government power in the
Lander. Oten, the political balance is different at the federal |evel from
that at Lander level. |If the political majorities in the Federal Parlianent
and in the Federal Council disagree, because of the right of the Federa
Council to participate in the |legislative procedure the opposition can

consi derably influence the | awnaking ability of the governing parties and
therefore, in the end, of the Federal Government. This is a consequence of
the German-style federal structure which bal ances and controls power.

The conmmunes

70. The comunes have a strong position. They can be categorized as a
specially structured part of the La&nder administration, whilst at the sane

ti me possessing a guarantee of self-adninistration which is anchored in the
Constitution. Comrunes are independent legal entities with their own | aws,
budget and staff. As communes, they have a right to self-adm nistration.
This means that they have a guaranteed right to settle all natters concerning
the I ocal community in their own conpetence and within the statutory
framework. At the same tinme, the comrunes are the bottomrung of the genera
public administration in the Federation and the Lander. They are subject to
t he supervision of superior regional authorities and of the Land.

Al l ocation of finances

71. In order to guarantee the financial independence of the Federation and
the Lander, the Basic Law ensures that they are provided with sufficient
funds, primarily by dividing the various sources of income fromtaxes. The
Federation and the Lander jointly receive inconme tax, corporate incone tax and
turnover (val ue added) tax, which nmake up approximately 70 per cent of al
taxes levied. The Federation alone has the right to nost excise duties (such
as mneral oil tax, tobacco tax, coffee tax), insurance tax and the

suppl enentary tax on personal and corporate incone tax. The Lander alone
receive, inter alia: incone fromproperty tax, gift/inheritance tax, road
tax, land acquisition tax and beer tax. The local authorities keep for
thensel ves income fromtrade tax, land tax and other |ocal authority taxes
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such as inconme fromdog licences. They are also entitled to a portion of the
i ncome tax gathered. |In addition, the Basic Law contains a special system of
regul ati ons, such as the horizontal financial conpensation system between the
Lander and suppl emental federal allocations in order to conpensate for
differences in the financial capacity of the Lander subsequent to distribution
of incone fromtaxes

5. The social welfare State

72. According to the structural principle of the social welfare State
parliament has the prinme obligation to ensure freedomfrom need, an existence
worthy of human bei ngs and suitable participation in the general prosperity.
These are achi eved through the concl uding of social contracts and resol ution
of conflicts, the structuring of society via State planning, the provision of
services for the public, and social and econom c progress. However, the
principle of the social welfare State is not intended to do away with al

i nequalities, nor does it contain any general obligation to naintain the
status quo. The primary aimis to deal with situations of social need and

di sadvant age, such as those caused by illness, age, disability, unenploynent
and ot her di sadvantageous circunstances. The social limtation of property
also flows fromthe principle of the social welfare State. The inclusion of
this principle in the Basic Law constitutes a decision to guarantee the social
human rights by nmeans of an instruction to parlianment regarding politica
structure. This principle does not conpete with the other four structura
principles, but rather the principles are structured in such a way as to
suppl enent and linit each other

[11. GENERAL STATUTCORY FRAMEWORK W THI N WHI CH HUMAN RI GHTS
ARE PROTECTED

A. lnplenmentation of human rights in Germany

1. The list of basic rights contained in the Basic Law

73. The basic rights contained in the Basic Law are primarily rights to
freedom protecting the individual fromState interference in his or her
freedom At the sane tinme, they present the picture of a person who can
develop freely within society and whose individuality, independence,
self-determ nation and responsibility for his or her own actions are to be
respected by the State. The picture of a person which is painted by the Basic
Law is not that of an isolated, sovereign individual, but of an individua
drawn into society and bound to it, without damage to his or her integra

val ue.

Rights to freedom

74. The list of basic rights contained in the Basic Law is headed by the
obligation placed on all State powers to respect and protect the dignity of
man (art. 1, para. 1). The basic rights are guaranteed for all, except for
those civil rights reserved for Gernan nationals.

75. Ceneral human rights are constituted in particular by the right to free
devel opnent of the personality (art. 2, para. 1), the right to life and to
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physical integrity, as well as to individual freedom (art. 2, para. 2), the
right to equal treatnent, including equal rights of nen and wonen in all areas
of law (art. 3), the right to freedomof faith, of conscience, and freedomto
profess a religion (art. 4) including the right to refuse, on grounds of
conscience, to performnilitary service, as well as the right freely to
express and di sseninate opinions and freely to informonesel f, which includes
guar anteei ng freedom of the press (art. 5). Special guarantees advantageous
to marriage and the famly, as well as to the school system are contained in
articles 6 and 7. Article 9, paragraph, 3 guarantees "to everyone and to al
occupations [...] the right to form associations to safeguard and i nprove
wor ki ng and economi ¢ conditions".

76. Qutside the area governed by article 9, paragraph 3, the freedom of
assenbly and associ ati on, supplenented by the right to formpolitical parties,
is guaranteed to all German nationals by nmeans of article 8, as well as by
article 9, paragraph 1, article 21, paragraph 1, second sentence of the Basic
Law, as is the right to freedom of novenent (art. 11) and the basic right
freely to choose an occupation and place of work (art. 12).

77. lrrespective of nationality, article 10 ensures the inviolability of
privacy of letters, posts and tel econmunications and article 13 that of the
home. Property enjoys protection under articles 14 and 15. Pursuant to
article 16, no German national nmay be deprived of German citizenship or
extradited to a foreign country. Pursuant to article 16 a, those who are
politically persecuted have a right to asylum Article 17 gives to everyone
the right to address conplaints to the conpetent agencies and to parlianent.

78. Apart fromthe basic rights standardized in the first section of the
Basic Lawin articles 1 to 19, a nunber of other rights are protected in the
sanme way as basic rights. 1In detail, these are the right to resist any person
seeking to abolish the constitutional order (art. 20, para 4), the enjoymnent
of political rights pursuant to article 33, the active and passive right to
elect (art. 38), and el enmentary guarantees of court procedure (basic

judicial rights): the right to be legally judged (art. 101), the right to a
hearing in accordance with the law, the ban on retroactive puni shnent and on
repeat ed puni shnent (art. 103), as well as legal guarantees in the event of
deprivation of liberty (art. 104).

79. For many of the rights which have been nentioned, there are parallels in
t he Universal Declaration of Human Rights, but not in the Internationa
Covenant on Civil and Political Rights (e.g. protection of property). O hers,
such as the right to refuse, on grounds of conscience, to performmlitary
service, and the right of asylum go beyond the International Covenant and the
Uni versal Decl arati on.

Econonic rights

80. The freedom of the individual to engage in economic activity is protected
under article 2, paragraph 1, as well as 11, 12 and 14, of the Basic Law.
Article 2, paragraph 1, and 12 concern entrepreneurial freedomin the actua
sense of the term Article 14 protects not only the fact of owning property,
but also the use of this position, as well as the sale or disposal of
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property. The freedomto exercise an occupation in the entrepreneurial area
is protected by article 12, paragraph 1, whilst article 11 grants the right to
take up residence anywhere on German territory.

Cultural rights

81. The freedom of art and science (research and teaching) is guaranteed by
article 5, paragraph 3, of the Basic Law. These rights to freedom are not
subject to any statutory restriction. This paragraph contains first of all a
right to freedomfor all artists and all those who participate in the
performance and di ssenination of works of art fromintervention by public
power in the area of art. At the sanme tinme it sets the nodern State, which
regards itself as a cultural State, the task of maintaining and encouragi ng a
free cultural life.

Social rights

82. The principle of the social welfare State energes fromarticles 20,
paragraph 1, and 28 paragraph 1 of the Basic Law. It obliges the State to
engage in social, political and welfare activity, and to create socia
justice. It prohibits State abstinence in the social area, whil st
intersecting with the rights to freedom

83. The principle of the social welfare State is given concrete form by
several provisions on fundanental rights. In areas which are both inportant
to life and which are basic, the obligation incunbent on the State to provide
protection becones a comuandnent to act in conpliance with the principles of
the social welfare State. Article 20, paragraph 1, in conjunction with
article 1, paragraph 1, and article 2, paragraph 1, of the Basic Law obliges
the State to ensure an existential mininmnumto those who are in need,
especially the sick and those unable to earn a living or to find work.

84. The duty of the State to provide protection for marriage and the famly,
as well as to protect nothers (art. 6 para. 1 and art. 4 of the Basic Law),
and that incunbent on parlianent to provide children born out of wedlock with
the sane conditions for their physical and nental devel opment and for their

pl ace in society as those born in wedlock (art. 6, para. 5) influence socia

I aw.

85. The general principle of equality of treatnent contained in article 3,
paragraph 1, that of equal rights of nen and wonen (para. 2), linked to the
obligation incunbent on the State to further the actual inplenmentation of the
equal ity of men and wonmen and to aimto abolish existing di sadvant ages, as
wel |l as the prohibition of discrimnation in paragraph 3, which states that no
one nmay be di sadvantaged or favoured because of sex, parentage, race,

| anguage, honeland and origin, faith or religious or political opinions, also
have an effect in the social area. No one nmay be discrim nated agai nst
because of a disability.

86. In the area of |abour and professional law, the right guaranteed in
article 9, paragraph 3, of the Basic Law to form associations to safeguard and
i mprove working and economic conditions (freedom of association and tariff
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aut onony) is of particular significance, as is the right rooted in article 33,
paragraph 2, to equal eligibility for any public office, especially according
to aptitude.

Furt her devel opnent of basic rights

87. The basic rights contained in the Basic Law are given concrete form and
further devel oped in the decisions taken by the donmestic courts, especially by
the Federal Constitutional Court. An exanple of the further devel opnent of
the basic rights is the right to freedom of infornation derived fromthe right
to free devel opnment of the personality in conjunction with article 1 of the
Basi ¢ Law, which constitutes an answer in terns of basic rights to nodern

dat a- pr ocessi ng.

Rel ati onshi p between basic rights and human rights

88. The international Conventions providing protection of human rights as
they are fornulated in general terns in article 2, paragraph 1, of the
International Covenant on Civil and Political R ghts and of the Internationa
Covenant on Econom c, Social and Cultural Rights place obligations on States.
By their ratification the Covenants have becone an integral part of Gernan
law. The content and state of devel opnent of each human rights convention is
to be taken into account in interpreting the Basic Law, determ ning the
content and range of the principle of the rule of law and of the basic rights,
as well as ininterpreting the ordinary statutes. At the sane tine, they
provi de inmportant proposals and inmpul ses for national |egislation.

Basic rights in the European Union

89. In so far as Germany has transferred sovereign powers to the European
Union on the basis of article 24, paragraph 1, and of article 23, paragraph 1
(added in Decenber 1992) of the Basic Law, the basic rights are protected
agai nst legal acts of the Union primarily by decisions of the European Court
of Justice in Luxenbourg. The Mastricht Treaty on European Uni on now
expressly refers to human rights (art. F, para. 2): "The Union shall respect
fundamental rights, as guaranteed by the European Convention for the
Protection of Human Ri ghts and Fundanental Freedons signed in Rone on

4 Novenber 1950 and as they result fromthe constitutional traditions common
to the Menber States, as general principles of Community |aw "

2. Mintaining basic rights

90. The Basic Law may only be anmended by a qualified magjority. In view of
the experience of the arbitrariness and viol ence which reigned under Nationa
Socialism those who created the Basic Law saw to it that the free, denocratic

basi ¢ order cannot be renpved by parlianent. |Inter alia, article 79,
par agraph 3, declares anendnents to the Basic Law to be inadm ssible if they
affect "the basic principles laid down in articles 1 and 20". These basic

principles also include the acknow edgenent of "inviolable and inalienable
human rights as the basis of every conmunity, of peace and of justice in the
world." (art. 1, para. 2). Furthernore, the basic decision taken in

article 20 opting for a republican, denocratic and social federal State based
on the rule of law is not subject to anendnent.
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91. Furthernore, basic rights may only be subject to the restrictions
specified in the Basic Lawitself and only to the extent stated therein. In
any case, parliament is prohibited fromencroaching on the essence of a basic
right (art. 19, para. 2).

3. Inplenentation of domestic basic rights

92. The basic rights contained in the Basic Law are directly enforceabl e

and binding on the legislature, the executive and the judiciary (art. 1,

para. 3). | ndependent courts ensure protection of these rights. Article 19,
paragraph 4, grants to any person whose basic rights have been viol ated by
State power the right of recourse to the courts.

93. The basic rights show their effect on the application of statutes by the
fact that the statutory provisions nust be interpreted in the light of the
constitutionally protected basic rights. As this applies to all statutes, the
courts and authorities are continuously concerned with the protection of these
rights in applying the statutes. Respect of basic rights is thus not only at
the heart of the witten Constitution, but also of State activity in practice.
Consequently, in Gernmany basic rights have attai ned an unusually hi gh degree
of effectiveness.

94. The decisions of the Federal Constitutional Court contribute to this by
mai nt ai ni ng the standard of basic rights and thus further devel oping the
interpretation of the Constitution. The decisions taken by the Court are

bi nding on the constitutional bodies of the Federation and the L&nder, as well
as on all courts and authorities, and have the force of |aw subsequent to nore
detail ed statutory provision. The Federal Constitutional Court thus perforns
a central task in protecting basic rights.

95. The courts must exanmine ex officio whether the statutory provisions which
they have to apply are in conpliance with the basic rights protected by the
Basi ¢ Law. Where a court considers that a statute on whose validity the
court's decision depends is unconstitutional, pursuant to article 100,
paragraph 1 of the Basic Law it nust stay the proceedi ngs and obtain a

deci sion fromthe Federal Constitutional Court.

96. Because article 1, paragraph 3, of the Basic Law is also binding on
parliament, those who assist in |egislating nust exam ne whether a bill which
is in preparation is constitutional

97. Wiere there are differences of opinion or doubts as to the
constitutionality of statutory provisions, the Federal Constitutional Court
takes a deci sion once the statute has been passed if the Federal Governnent,
t he governnent of a Land or one third of the menbers of the Gernman Federa
Parliament apply for it to do so.

Conpl aints of unconstitutionality

98. An inportant instrunment serving the protection of basic rights is also
the conplaint of unconstitutionality pursuant to article 93, paragraph 1

No. 4 a, of the Basic Law. Once all |egal renedi es have been exhausted, any
person may file a conplaint of unconstitutionality by claimng that one of his
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or her basic rights guaranteed by the Basic Law or one of the rights under
article 20, paragraph 4, or articles 33, 38, 101, 103 or 104 has been viol ated
by a State power. On principle, all sovereign acts of the legislature, the
executive and the judiciary nay be challenged by this extraordinary |ega
renedy. The conplaint of unconstitutionality serves exclusively to protect
basic rights and the constitutional rights which have the sane standi ng as
the former. As an extraordinary legal renmedy, it is only adnmissible if

the applicant has previously exhausted all other |egal renmedies in respect

of the alleged violation of rights. Exceptionally, a conplaint of
unconstitutionality is admissible imediately, inter alia if there is no other
| egal renedy, for instance in the case of a statute which directly affects an
i ndividual's rights. A conplaint of unconstitutionality is conditional on it
being admtted for adjudication by the Federal Constitutional Court. [t nust
be admitted if it is of fundamental constitutional significance or if it has
been filed in order to inplenent basic rights or rights which have the sane
status as basic rights. This nay also be the case if the applicant suffers a
consi der abl e di sadvantage by a deci sion not being taken in respect of the
matter.

Basic rights under civil |aw

99. The basic rights have been created primarily in order to protect the

i ndi vi dual agai nst the exercise of State power. Nevertheless, basic rights
nmust be adhered to in interpreting and applying the non-constitutional |aw
appl i cabl e between private individuals (indirect effect of basic rights on
third parties). In reaching their decisions, judges nmust interpret statutes,
particul arly general clauses and uncertain |legal terns, in conpliance with the
general val ue systemof the basic rights.

Conpensati on

100. Under Cerman law, there is no separate conpensation system applying when
basic rights are violated, but the general provisions apply. For instance,
where any person in the exercise of a public office entrusted to himor her
violates his or her official obligations to a third party, liability lies on
principle with the State or with the public body enpl oying himor her

(art. 34, first sentence of the Basic Law, sect. 839 of the Gvil Code
[Burgerliches Gesetzbuch]). The danaged party can demand conpensation

4. State bodies for the protection of hunman rights

101. Because of the conprehensive judicial protection, no State body has been
created with general conpetence for the protection of human rights. Pursuant
to the German | egal system on principle each person rmust claimviolation of
his or her rights. Assistance is provided by a highly devel oped network of

| egal professions and special interest groups. |In individual areas, the Basic
Law provi des for special procedures and institutions such as petition
conmittees serving to protect basic rights.

Ri ght of petition

102. Pursuant to article 17 of the Basic Law, everyone has the right
individually or jointly with others to address witten requests or conplaints
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to the conpetent agencies and to parlianments. Anyone who subrmits a petition
has a right to have it processed and to receive a reply. There are speci al
petition comrittees in the Federal and Lander parlianents where menbers
concern thenselves with the matters brought forward by the petitioners. The
followi ng applies to the Federation, and the situation is simlar in the
Lander: in examining petitions, the Federal Parlianment can request the
Federal Governnment to provide information. This occurs particularly with
conpl aints which are directed against acts or om ssions of the Federa
Governnent. Also in this way, the Federal Parlianment can exam ne nmeasures
taken by the Federal CGovernnent. Here, the conmittee can demand i nfornmation
fromthe Federal CGovernment and fromthe authorities, as well as hearing
petitioners, witnesses and experts. In referring petitions to the Federa
Covernnent, the Federal Council may not give instructions, but may request
that the petition be considered. The President of the Federal Parlianent

i nforns the sender of the decisions of the Federal Parliament with regard to
his or her petition. |In processing petitions, shortcomings in |egislation or
adm ni stration nmay come to light and be renmedi ed by statutory provisions or
admini strative neasures.

Conmi ssion pursuant to article 10 of the Basic Law

103. Article 10 of the Basic Law protects the privacy of letters, posts and

t el ecommuni cati ons. The Federal Parlianment has appoi nted a conmi ssion
pursuant to article 10, paragraph 2, second sentence in order to maintain
these rights. The conm ssion exanmi nes and adj udi cates on conplaints relating
to a violation of rights under article 10 by secret service surveillance.

Def ence Conmi ssi oner of the Bundestag

104. By neans of article 45 b of the Basic Law, a special control body has
been created for the federal arnmed forces, the Defence Conm ssioner of the

Bundestag. It is called upon by the Federal Parlianment to safeguard the basic
rights of soldiers and to assist the Federal Parlianment in exercising
parlianmentary control. The Act on the Defence Conmi ssioner (Gesetz Uber den

Wehr beauftragten) contains nore precise provisions on appoi ntnent, |ega
position and tasks. He or she acts on instruction of the Federal Parlianent
or the Defence Conmittee for the exanmination of certain events. He or she is
obliged to act ex officio on beconing aware of circunstances pointing to a
violation of the basic rights of soldiers or of the principles of interna
managenment. He or she nust informthe Federal Parlianent of his or her
determi nati ons by neans of individual reports or in an annual report.

Federal Data Protection Conmi ssi oner

105. The task of the Federal Data Protection Comr ssioner is to nonitor
adherence by federal public agencies to the provisions of the Federal Data
Protecti on Act (Bundesdat enschutzgesetz) and other provisions concerning data
protection. The Act is intended to protect the individual fromdetrinent to
rights of privacy caused by the use of personal data. The Conmi ssioner is

i ndependent in the exercise of his office and can only by rel eased fromduty
at his own request or because of gross breach of duty. The Lander have nade
simlar provision for data protection, in particular by appointing Lander
conmmi ssi oners.
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Commi ssi oners of the Federal Governnent

106. In the area of foreign policy, the Federal Foreign Ofice has appointed a
conmi ssioner for humanitarian aid and human rights at State secretary level in
order to ensure uniformtreatnment of human rights questions and to maintain
international contacts in this area.

107. The Conmi ssioner for Human Rights Questions in the Federal Mnistry of
Justice is the agent of the Federal CGovernnent to the European Commi ssion and
t he European Court of Human Rights in Strasbourg. He is also in charge of
maki ng observations to the United Nations Conmi ssion on Human Rights in
proceedi ngs pursuant to Econonic and Social Council resolution 1503 and
pursuant to the Optional Protocol to the International Covenant on CGvil and
Political R ghts. Regardless of the overall conpetence of the Federal Foreign
Ofice in structuring and inplenenting human rights policy in foreign

rel ations, he represents the Federal Governnment at the United Nations
conmittees in respect of human rights questions.

108. The Federal CGovernnent Conm ssioner for the interests of foreigners
supports the Federal CGovernnment in its efforts in respect of policy on

forei gners and makes proposals for the further devel opnent of the policy of
integration, including in the European framework. She is a contact for
creating the conditions to enable Germans and foreigners to |ive together

wi thout tension. In particular, she should suggest and support initiatives
for integration in the Lander and in local comunities, as well as in groups
within society, in order to further the nutual understanding of Germans and
foreigners.

109. The Federal Governnent Conmissioner for the interests of the disabled
supports the Federal CGovernment in its efforts to integrate disabled people
into work, the professions and society, as well as being a contact for groups
and individuals and acting in an advisory capacity with regard to the

| egi slative activity of the Federation with regard to consideration of the

i nterests of disabled people.

B. International agreenents

110. In the area of human rights, the Federal Republic of Germany has in the
mai n opened itself up to international control. It has acceded to the nmain
human rights conventions and assumed obligations to protect these rights, as
wel |l as granted powers to international control agencies. These conventions
in part provide for people being able to address conplaints to these agencies
directly. This applies in particular to the European Convention for the
Protection of Human Ri ghts and Fundanental Freedons and to the Optiona
Protocol to the International Covenant on Civil and Political Rights.

111. The Federal Republic of Germany has ratified the following nultilatera
agreenents:

I nternational Labour Organization Convention No. 29 dated 28 June 1930
concer ni ng Forced or Conpul sory Labour



HRI / CORE/ 1/ Add. 75
page 24

I nternational Labour Organi zation Convention No. 87 dated 9 July 1948
concer ni ng Freedom of Association and Protection of the Right to
O gani ze;

Convention dated 9 Decenber 1948 on the Preventi on and Puni shnment of the
Crime of CGenoci de;

I nternational Labour Organization Convention No. 98 dated 1 July 1949
concerning the Application of the Principles of the Right to O ganize and
to Bargain Collectively;

Eur opean Convention dated 4 Novenber 1950 for the Protection of Human
Ri ghts and Fundanental Freedons;

Convention dated 28 July 1951 relating to the Status of Refugees;
Convention dated 31 March 1953 on the Political Rights of Wnen;

Convention dated 28 Septenber 1954 relating to the Status of Statel ess
Per sons;

Convention dated 20 February 1957 on the Nationality of Married Wnen;

I nternational Labour Organization Convention No. 105 dated 25 June 1957
concerning the Abolition of Forced Labour;

Agreenent dated 23 Novenber 1957 relating to Refugee Seanen;

I nternational Labour Organization Convention No. 111 dated 25 June 1958
concerning Discrimnation in Respect of Enploynment and Cccupati on;

Convention dated 15 Decenber 1960 agai nst Discrimination in Education;
Convention dated 30 August 1961 on the Reduction of Statel essness;
Eur opean Soci al Charter dated 18 Cctober 1961,

Convention dated 6 May 1963 on the Reduction of Cases of Miltiple
Nationality and Mlitary Cbligations in Cases of Miltiple Nationality;

I nternational Convention dated 7 March 1966 on the Elimnation of All
Fornms of Racial Discrimnation;

I nternational Covenant dated 19 Decenber 1966 on Cvil and Political
Rights with two Optional Protocols;

I nternational Covenant dated 19 Decenber 1966 on Econom c, Social and
Cultural Rights;

Protocol dated 31 January 1967 relating to the Status of Refugees;

Convention dated 13 Septenber 1973 on the Reduction of Statel essness;
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Convention dated 18 Decenber 1979 on the Elimnation of Al Forns of
Di scrim nati on agai nst Wnen;

Eur opean Convention dated 28 January 1981 for the Protection of
I ndi vidual s with Regard to Automatic Processing of Personal Data;

Convention dated 10 Decenber 1984 agai nst Torture and O her Cruel
I nhuman or Degradi ng Treatment or Puni shrent;

Eur opean Convention dated 26 Novenber 1987 for the Prevention of Torture
and I nhurman or Degradi ng Treatnent or Puni shnent;

Convention dated 20 November 1989 on the Rights of the Child.
V. | NFORMATI ON AND PUBLI CATI ONS ON HUMAN RI GHTS

112. The Basic Law and the basic rights are covered in detail in school. Each
pupi|l receives a copy of the Basic Law and of the Constitution of his or her
Land.

113. The work of the Federal Central Agency for Political Education
(Bundeszentral e fir politische Bildung) is of particular significance. This
agency distributes free of charge docunentation and decl arations of the
United Nations and of the Council of Europe, as well as portrayals of the
protection and support of human rights.

114. A collection of the texts of human rights conventions and ot her Counci
of Europe and United Nations docunents has appeared as a supplenment to the
Federal Bulletin (Bundesanzeiger). The text of the European Convention for
the Protection of Human Ri ghts and Fundanental Freedons and its Additiona
Protocols is also distributed in various |anguages, including Gernman, by the
Counci | of Europe in Strasbourg, and can be sent through the post on request.
These texts are also available via the Federal Mnistry of Justice.

115. Teaching materials in the area of human rights are supplied for
non- school education by the Gernman UNESCO Conmi ssion in Bonn

116. In the context of the United Nations Conventions on human rights, for
instance in the context of the International Covenant on Gvil and Politica

Ri ghts and the International Convention on the Elimnation of All Forns of
Raci al Discrimnmination, the Federal CGovernment also distributes its reports,
inter alia, in brochure form The Federal CGovernnent's human rights report to
the Federal Parlianment is also available in brochure form



