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I nt r oducti on

1. The | ndependent Expert on the situation of human rights in Somalia
was appoi nted by the Secretary-General in accordance with Conm ssion
resol ution 1993/86 of 10 March 1993.

2. In that resolution, the Comm ssion requested the Secretary-GCeneral to
appoint for a period of one year a person having w de experience in the field
of human rights as an independent expert to assist the Special Representative
of the Secretary-Ceneral for Somalia through devel opnent of a |long-term
programe of advisory services for re-establishing human rights and the rule
of law, including a denocratic constitution, as well as the eventual hol ding
of a periodic and genuine election by universal suffrage and secret ballot.

3. The Commi ssion al so requested the Secretary-Ceneral to give priority to
i mpl enenting the progranme recommended by the | ndependent Expert, as
conditions in Somalia permtted, including through the progranme of advisory
services of the Centre for Human Rights, in close cooperation with the Specia
Representative of the Secretary-General, the United Nations peace-keeping
operation in Somalia and other United Nations entities, such as the Electora
Assi stance Unit, as well as humanitarian and non-governnental organizations.

4, In addition, the Commr ssion urged the Secretary-General to consider
recommendi ng the establishnent of a unit within the United Nations operation
in Somalia to assist in the prompotion and protection of human rights and in
encouragi ng respect for humanitarian law, as well as in the inplenentation of
the recomrendati ons of the |Independent Expert.

5. M. Fanuel Jarirentundu Kozongui zi submitted his first report on the
situation of human rights in Somalia to the Conm ssion on Human Rights at its
fiftieth session (E/CN. 4/1994/77 and Add.1). In resolution 1994/60, the
Commi ssion requested the Secretary-Ceneral to provide adequate resources to
fund the activities of the |Independent Expert.

6. At its fifty-first session, on 3 March 1995, the Comm ssi on adopted
resol ution 1995/56 entitled “Assistance to Somalia in the field of human
rights”, in which it called upon all parties to the conflict in Somalia to
wor k towards a peaceful solution to the crisis. It requested the |Independent
Expert to study ways and neans of how best to inplenment, at the earliest
possi bl e date, a progranme of advisory services for Sonmalia, ainmed at
re-establishing respect for human rights and the rule of |aw and strengthening
the police and judicial and prison systens in Sormalia. It also requested the
Secretary-Ceneral to report to the Commission at its fifty-second session on
the situation of human rights in Sonalia and the inplenentation of its

resol ution.

7. Fol | owi ng the death of M. Jarirentundu Kozonguizi, the
Secretary-Ceneral, on 31 July 1995, appointed M. Mhamed Charfi as
| ndependent Expert on Sonmalia. 1n accordance w th Conmi ssion

resolution 1995/56, M. Charfi submtted his report on the situation of human
rights in Somalia to the fifty-second session of the Conm ssion on Human
Ri ghts (E/CN. 4/1996/ 14 and Add.1).
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8. On 19 April 1996, the Conmi ssion on Human Rights, inits

resolution 1996/57, reiterated its previous resolutions and again requested
the Secretary-General to provide adequate resources, fromw thin the regular
budget of the United Nations, to fund the activities of the Independent Expert
and the Centre for Human Rights. It invited Governments and organi zations in
a position to do so to respond positively to requests by the Secretary-Genera
for assistance in the inplenentation of the resol ution

9. Fol I owi ng the resignation, for nedical reasons, of M. Charfi, the
Secretary-Ceneral appointed Ms. Mona Ri shmawi as the I ndependent Expert on the
situation of human rights in Somalia for the purpose of inplenmenting the

af oresai d resol ution of the Commi ssion on Human Ri ghts.

10. On assunmi ng her mandate, the present |ndependent Expert had to identify
the priority concerns of the international conmunity with regard to the
situation of human rights in Somalia. Such concerns are referred to in the
resol uti ons which the Commi ssion on Human Ri ghts has adopted over the past
several years but nore particularly in its resolution 1996/57. These concerns
constitute the substantive content of the Independent Expert's nmandate. They
may be summarized as foll ows:

(a) The breakdown of governnental authority in Sonalia has exacerbated
the grave situation of human rights in the country;

(b) Violations of human rights renmain extrenmely serious, including, in
particular, the practice of torture, summry and arbitrary executions,
vi ol ence agai nst wonen and children and attacks agai nst humanitari an
personnel, and there is no effective judicial systemto ensure the right to a
fair trial in accordance with international standards;

(c) Attacks, acts of reprisal, abductions and other acts of violence
comm tted against United Nations personnel, personnel of other hunmanitarian
organi zati ons and non-governnental organi zati ons and representatives of the
international media in Sonalia, sonetinmes resulting in serious injury or
deat h, have conti nued.

11. G ven the gravity of the concerns highlighted, the mandate remains a
nost sensitive and difficult one since it relates to a State Menber of the
United Nations where governnental authority is absent and a State

adm ni stration non-existent, with the adverse inpact this inplies on the
observance and protection of basic human rights and freedoms. Wth a viewto
di scharging the mandate in the nost effective manner, the |Independent Expert,
i mredi ately after her nom nation, conducted consultations in London and

Nai robi and visited Sormalia. Keeping in mnd the deadline for the subm ssion
of her report to the Comm ssion, she visited Somalia from 10 to

13 February 1997, so that she could provide the Conm ssion on Human Ri ghts
with an up-to-date assessment of the situation of human rights in that
country. The results of her mission will be reflected in section VI of the
present report.
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. THE CURRENT SI TUATI ON

12. When in 1991 the news of famine and civil war in Somalia broke, the
international comunity turned its attention to the country. Wile the effort
to alleviate systematic hunger and starvation was |argely successful, the
international conmmunity failed to restore peace and stability. * Despite the
continuing needs in various fields, international interest in the country
dropped significantly.

13. Somal i a has been al nost abandoned and today it rarely features in the
international nmedia. Classified as a “collapsed State”, Somalia continues to
present a serious challenge to the traditional manner in which the

i nternational comunity has dealt with conflict, humanitarian energencies,
rehabilitation opportunities, and human rights pronotion and protection

14. To date, Somalia remains without a central governnment and at

| east 30 cl an-based and regi on-based factions are in operation there. Sone
are specifically identified in this report in Part Il on the human rights
situation.

15. Assi stance to Somalia has been largely linked to the existence of a
central authority. The United Nations agencies currently working in Somalia
recogni ze now, however, that this policy is having a devastating i npact.

16. In his 17 February 1997 report to the Security Council (S/1997/135),
the United Nations Secretary-Ceneral indicated that the situation in the
country had not wi tnessed deterioration or inprovement during 1996. On

1 August 1996, Ceneral Mhamed Farah Aidid died frominjuries sustained in
fighting in the capital, Mygadishu. H's son, Hussien Aidid, succeeded himand
Mogadi shu renai ned di vided anong at | east four different groups. Despite
attenpts by various parties, and the occasional truce, efforts to bring al

the warring factions to the negotiation table have yet to succeed.

17. A nunber of United Nations entities, Governnments and non-gover nment al
organi zations are attenpting to aid Sonalia in various fields. 1In the

Uni ted Nations Consolidated |Inter-Agency Appeal for Sonalia for

Cct ober 1996- Decenber 1997, the United Nations entities describe their

under standi ng of the current security and economc situation in the country.
They identify three distinct regional trends: zones experiencing crisis,
zones experiencing recovery, and zones experiencing transition fromcrisis to
recovery. ?

18. The zones experiencing crisis are mainly in the south and are controlled
by the faction | eaders and other irregular arnmed forces. Wile conflict
continues mainly in and around Mgadi shu, several parts of the country fal
outside the factions' control. |In the nore stable parts, mainly in the
north-east, the comunities are begi nning the i mense task of recovery and
rehabilitation. They are organizing thenselves in a formof |ocal governnent
to provide security, basic services and governance. The self-proclainmed and
unrecogni zed State of Somaliland in the north-west has already entered this
phase. Despite sone occasional fighting in August 1996, “Somaliland” now
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appears stable. The agencies say that the remaining parts of Sormalia are
undergoing transition fromcrisis to recovery. Wiile there is a form of
political authority that is enmerging in the zones in transition, this
authority is weak as it is often localized and disputed. 3

19. There is little international presence inside Somalia. Although various
i nternational bodies run sone programres there, the organizations thenselves
are based in neighbouring countries, mainly in Nairobi, Kenya. Only a
skeletal staff is present inside the country. Mreover, owi ng to ki dnappi ngs,
banditry and | ooting, foreigners can nove in nost of Somalia only if escorted
by hired Somali armed guards although sone novenent is free in sone regions
such as “Sonalil and”.

20. Al t hough the political system has collapsed, the social structure
remai ns intact and powerful. The conpl ex social dynam cs have led to
political and security contradictions that significantly affect the human
rights and humanitarian situation in the country. The social structure of the
nomadi ¢ Somaelis is famly and clan based. The extended fam |y and the clan
are the nost powerful political and social structures in the country. The

i ndividual is identified by his/her clan nmenbership; the clan plays the mgjor
role in his/her protection. Individuals cannot survive w thout the support of
their clan and the system does provide a formof stability. On the one hand,
and in the absence of a central authority, the clan elders and other community
| eaders throughout the country continue to provide nost of the day-to-day
“governance”. On the other hand, it was largely the inter-clan conflict that
led to the power struggle and civil war that engulfs Somalia today. In
southern Somalia, clan mlitias and irregular arned forces remain a powerfu
political force, often independent of clan elders and faction |eaders.

21. Anot her inportant social factor is the role of customand religion
Somalia is overwhelmngly Muslimwith a small |lowprofile Christian mnority.
Religion and customare interlinked and they play an inportant social role in
the country. The way npst wonen dress in Sonmalia is representative: wonen
wear |ong traditional colourful clothes that cover the whole body including
the head and neck, but not necessarily the arns.

22. The nost frequently used |legal structure in the country is traditiona
justice based on nedi ation between fanmlies. |In some parts of the country
Shari ah courts exist and sonme regular courts al so apply Hudud and Qasas.
These courts resort to corporal punishnent.

23. In some parts of Somalia, Islamc fundanmentalismis grow ng.
Fundanental i st activities led in August 1996 to mlitary hostilities with the
Et hi opi an forces within the internationally recognized borders of Somali a.

24. Since the main crisis in the country in 1992, the nei ghbouring countries
have hosted a significant nunmber of Sommli refugees. There are currently

125, 000 refugees in Kenya, 275,000 in Ethiopia and 21,000 in DOjibouti. The
United Nations Hi gh Commi ssioner for Refugees is planning to repatriate sone
100, 000 refugees from Ethiopia to north-west Sonali a.

25. Somal i a al so faces a major problemof internally displaced persons.
Severe droughts and | ack of central planning have |l ed to repeated popul ation
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novenents. As a result, a nunber of organizations, including the
International Conmttee of the Red Cross (ICRC), are engaged in innovative
programmes to create sone economic stability and reduce the potential for mass
popul ati on novenents.

26. As regards forced di splacenents, it was reported that in Novenmber 1996,
about 1,000 displaced mnority famlies returned to their farm ands in the
Juba valley from Ki snayo as part of a joint operation by United Nations
agencies. This could be the beginning of the return of a significant nunber
of people who nmoved fromthe Juba valley toward the Kenyan border and Ki smayo
in April and May 1996 due to the conbination of insufficient rains and |ater
devastating floods in sone areas. No significant nmovenments have been reported
since May. In Jilib, a negotiated return of Galjael famlies who had fled the
town due to fighting was reported in | ate Decenber.

27. Despite some inprovenent, Somalia's econony renmins affected by the
general lack of stability in the country. Somalia is nostly a barren | and
with long coasts on the Gulf of Aden and the Indian Ccean. It has no notable

m neral deposits and a weak fishing industry.

28. The country's | argest export is beef cattle. The market for beef cattle
is limted, however, not only by the resources needed to raise them but also
by periodi c outbreaks of disease that sonetines |lead to restrictions on
imports of cattle by other nations.

29. In the past, Sonali ports, including those of Berbara, Bosasso, Kismayo
and Mogadi shu, brought regular revenue to the country. The Mgadi shu port is
not currently functioning and sonme international bodies correctly consider its
reopening a priority.

30. The Juba and Shabelle valleys are inportant agricultural areas. They

have the potential to provide the country with some food. These regions are
said to largely renain as areas of “conplex energencies” due to fighting and
conflict. *

31. A food shortage has been reported in nany parts of the country. In
January 1996, severe hunger was reported in the lower and m ddl e Juba regions
of Somalia. The influx of internally displaced to these areas exacerbates the
situation. The ICRC, United Nations agencies and NGOs stepped in to deal with
the situation. Looting of vehicles carrying food assistance makes it

difficult to operate. The I CRC has enpl oyed the unusual nethods of assistance
by building bridges and donating seeds, etc. in an attenpt to reduce the
popul ati on nmovenent and the nunber of internally displaced.

32. The nost vul nerabl e groups include handi capped and di spl aced persons.
Seven di sabl ed persons were said to have died fromstarvation in the Martin
hospital in south Mgadi shu, while others were on the verge of death from
starvation. According to reports received by the |Independent Expert, at |east
four displaced persons died fromstarvation in Bel et-Wyne, the capital of
Hiran region, in August 1996. The displaced persons in the town have since
fled fromthe Bay and Bakol regions due to fighting.
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33. Chol era and diarrhoea are reported in several parts of Somalia. UN CEF
hel ps in the chlorinating and social nobilization activities for the
prevention of such di seases. These activities were ongoing during the visit
of the Independent Expert. To date, 14 cases of cholera have been confirned
i n Mbgadi shu. No other confirmed cases were reported fromthe other parts of
the country. Cholera task forces with the joint participation of

United Nations agencies, NGOs, |ocal authorities and conmunities have put in
pl ace effective public information, sanitation and case management progranmes
in Somalia

34. An unusual 'y high incidence of severe cases of malaria was reported in
Baki and Borama districts of the Awdal region in the north-west. Wile

mal aria is endemic in sone parts of southern Sonmalia, there has been a high
incidence in Afgoi and Balad. A decline in malaria cases was reported in the
Bay region. United Nations agencies and NGOs work together to control the
nmosquito which carries the di seases.

1. THE HUVAN RI GHTS AND HUMANI TARI AN S| TUATI ON

35. Wth the exception of the chapter on Somalia in the United States
Department of State Country Report on Human Rights Practices for 1996, no

ot her reports were published during 1996 on the human rights situation in
Somalia. 1In fact the human rights situation in Somalia during 1996 seenms to
have been deliberately or by om ssion overl ooked by several internationa
bodi es operating there. This adds to the inmportance of the Comm ssion's

i nvol venment in this issue.

36. As nentioned, the Independent Expert was appointed only in
Decenber 1996, and did not therefore have a chance to fully nonitor the human
rights situation in Somalia throughout the year

37. Following is a general overview of the human rights situation in the
country based mainly on an analysis of the last six nmonths. Incidents
reported by the Somali press and translated by the United Nations Politica
Ofice for Somalia (UNPQOS) in Nairobi are taken into account as are interviews
conducted by the Independent Expert herself and her personal observations.
Owing to tine constraints, this analysis is far from being conplete or

conpr ehensi ve.

38. Since 1992, regular fighting between mlitia has been taking place in
Somalia. The situation is particularly tense in Mgadishu. As the follow ng
reported incidents denonstrate, clashes between the different factions
controlling the city continued to take place during 1996, resulting in the
death of many civilians and causing the displacenent of famlies to nore
secure places. The following is an overview of the reports received by the

I ndependent Expert on human rights violations which occurred during the | ast
si x nont hs.

Exchange of gunfire and heavy artillery between the mlitias of

GCsman Atto and Hussein Aidid was reported in south Mdgadi shu between 21
and 24 Septenber, during which tine a nortar shell |landed in a canp for
internally displaced persons, killing seven persons and woundi ng ei ght
ot hers.
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On 7 COctober, at |east eight persons were killed and 30 injured during
fighting between the forces of Hussein Aidid and Osman Atto near the
K-7 intersection in Mgadishu

On 29 Cctober, 16 persons were reportedly killed and 20 wounded in a
drive-by shooting by nmenmbers of the OGsman Atto militia in the Bar Ubah
area of south Mbgadi shu, in retaliation for assassinations on board a
boat on 4 October by supporters of Hussein Aidid. The sanme evening,
Hussein Aidid's mlitia was said to have killed at |least five people in
the house of a supporter of Osnman Atto.

On 30 Cctober, nmilitia loyal to Gsman Atto attacked the K-50 airstrip
controlled by the Aidid adm nistration, killing at |least 21 civilians
and wounding 50 others, in an attenpt to kill or kidnap the brother of
Hussein Aidid.

I n Novenber 1996, heavy shelling and sporadi c gunfire caused a nunber of
civilian deaths in south Mbgadi shu and the tenporary cl osure of schools
in the conflict areas. Local press reported 68 deaths (including 18
children) and at |east 112 wounded between 1 and 22 Novenber. Mortar
shells msfired and hit civilian hones, displaced persons' canps,
school s and markets.

On 23 Novenber at |east 17 persons were killed in a fight near the mlk
factory and Afgoye road in south Mgadi shu

Bet ween 13 and 21 Decenber, intense fighting involving forces of

Hussein Aidid and those of Osman Atto, supported by Miuse Sudi, took

pl ace in south Mbgadi shu and in Medina district. Over 300 persons were
reported to have lost their lives in these battles and over 1,400 were
wounded. A large number of the reported casualties were civilians. As
a result of the fighting, many people fled the Medina district and

pl aces as far away as Gal cayo reported receiving new displaced fanlies.

On 12 February 1997, fighting erupted in north Mdgadishu. |Its scale
necessitated the evacuation of United Nations personnel fromthe area.
As of 15 February, the fighting had clainmed at |east 15 lives, five of
them are said to be fromone famly. Forty others were reportedly

i njured.

39. Not hi ng i s unusual about fighting in Mdgadishu. It has been going on
since at least 1991, with few interruptions. The significance of the present
fighting, however, is that it is not between clans or sub-clans. The power
struggle this tine is between Sheikh Ali Dere, the denpted head of the Shariah
court in north Mgadi shu, and Ali Mahdi, the faction |eader controlling north
Mogadi shu, who introduced Shariah courts there. These courts, which operate
their owmn mlitia, becanme so powerful in the area that they were able to
chal |l enge the authority of one of the main warlords in the country and to take
action against its |eaders.
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Al t hough Mbgadi shu continues to be the nost affected town, sporadic

fighting continued throughout Sonali a.

41.

On 3 January 1996, for instance, the warring sides of the so-called
Rahanwei n Resi stance Arny and Ceneral Aidid s nmilitia reportedly used
heavy machi ne guns, nortar bonbs and anti-tank rockets in the town of

Bai doa. The death toll was reportedly high on both sides. Sporadic
fighting between the mlitias of General Mrgan and General Aidid
continued in and around this agricultural town. An ex-UN CEF |oca

staff was killed in January in Kismayo; he is said to have taken part in
the conflict.

A nunber of clan-related killings reportedly took place at the end of
Septenber in the Kismayo area. On 3 Septenber 1996 militia fromthe
Mudul od cl an attacked Macashka Adayaga vill age, |ocated between Bal ad
and Jowhar.

On 25 Septenber, fighting was reported in Dolo town between nenbers of
the Somali National Front (SNF) faction and supporters of the Al-Itahad
group. The Deputy Chairman of the SNF, Col onel Abdi Nur, was reportedly
killed during the fighting. The nunber of other casualties was not
reported.

During the second half of Cctober, fighting was reported between nenbers
of the Leysan and Jaron cl ans, west of Baidoa town, in which 10 vill ages
were destroyed and several persons killed. The fighting caused the

di spl acement of fanmilies to Baidoa and the surrounding villages.

On 29 Novenber, a wonman was killed in an attack by gunnen on a convoy of
farmers' vehicles near Burane village, 23 km north of Jowhar town.

On 30 Novenber, fighting between the forces of Hussein Aidid and
Ali Mahdi in the village of Dhabbad |ed to nine deaths.

A nunber of summary executions and politically nptivated assassinations

were al so reported during 1996

On 22 Septenber, gunnen assassi nated Osam Atto's spokesnman in south
Mogadi shu in his hone.

On 4 Cctober, two high-ranking officials of Osman Atto's nmilitia were
killed aboard a boat travelling fromnorth Mgadi shu to Medi na when

anot her vessel |oaded with heavy weaponry intercepted the boat and
opened fire. The local press reported that the weaponry bel onged to the
Aidid administration. N ne other person were reportedly injured in the
same incident.

On 6 Cctober, a group of “mlitia police officers” set up an

unaut hori zed roadbl ock outside Jowhar. An “officer” was killed and
three others arrested by local authorities, and now await trial by the
Shari ah court in Jowhar.
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42. International as well as |ocal staff nenbers working for internationa
organi zati ons are working under extrenme pressure and there have been severa
incidents in which United Nations or NGO personnel have been ill-treated,

har assed, abducted and threatened by mlitia allied to Somali faction |eaders.
Their freedom of novenent is severely restricted and foreigners nust rely on
armed nmen for their protection

On 5 April 1996, a European Union del egati on encountered cl ashes at

Ki smayo airport. A group of mlitianen |oyal to General Mrgan opened
fire on the visiting delegation when it attenpted to board a car which
bel onged to the supporters of M. Mhanmed Hagi Aden, who is one of
CGeneral Aidid s vice-presidents. The del egati on was agai n ambushed by
General Morgan's militianmen on its return to the airport. The
mlitianmen opened fire at M. Mhanmed Hagi Aden’s militiamen who had
been escorting the delegation. No one in the del egation was injured.

On 1 Septenber, a driver for an NGO was shot to death outside Berbera,
whi |l e assisting in vaccination activities.

On 9 Septenber, |ocal people threw stones at a del egation fromthe

UNI CEF office for Sormalia while it was touring Jamane, Kamsuma, Jilib
and Af madow areas, accusing it of blocking relief assistance previously
meant for those areas.

On 10 Septenber, the office of the NGO Action internationale contre |la
faim USA in Gardo was | ooted by one of its own guards and a driver, who
al so threatened the staff.

In Cctober 1996, a WFP international staff nenber was assaulted tw ce by
| ocal policemen in the port of Mogadi shu, as a result of which the
rehabilitation work done in the port by the European Union was
suspended. The |ocal authorities |ater punished the persons involved.

On 28 Cctober, a local UNESCO staff nenber was killed by a stray bullet
i n south Mgadi shu.

On 22 Novenber, a nortar shell landed in the UNDP compound in south
Mogadi shu and killed two UNDP guards and two civilians.

On 26 Decenber, a WHO convoy was | ooted of chol era supplies near the
Af goye area. Follow ng investigation, the Aidid administration
apprehended and executed the three nen allegedly involved in the

i nci dent .

43. Banditry, Kkidnapping and |looting are said to be conmon in areas other
than the self-proclainmed state of “Sonaliland”. Cases of kidnapping include
M. Hilaal Aden, a |local staff nmenber of the Swedi sh organi zation The Life and
Peace Institute with whomthe | ndependent Expert met while in Nairobi. He
told her that in Septenber 1996, he was abducted fromhis honme in north

Mogadi shu by six arned nen and taken to south Mgadi shu where he remained in
captivity for a period of six weeks. A relative paid a ransomon his behal f
and on 2 Novenber 1996, he was rel eased by his captors in north Mgadi shu and
was flown to Nairobi. He is currently recovering froma gunshot wound he
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recei ved during the kidnapping. Another case of kidnapping involved a WHO
staff nenber who was taken from his hone and held in south Mygadi shu unti
ransom was paid on 6 Septenber. A UNI CEF staff nmenber was al so reportedly

ki dnapped in south Mogadi shu on 28 Oct ober and wounded in an escape attenpt

but | ater brought to hospital by the kidnappers. On 29 Cctober, an Australian
pilot reportedly held by mlitia loyal to the Aidid adm nistration, a USAI D
staff nenber allegedly kidnapped while on mssion in north Mogadi shu and a
staff nenber of the WHO office in south Mgadi shu, Jayl ani Sheik, were al

rel eased. On 20 Novenber a passenger bus from Jowhar to Bulo Burti was | ooted
by armed mlitia, who killed three persons and injured several others.

44. The | ndependent Expert has received reports of several cases of violence
and repression of journalists in Sormalia comritted by the various factions.

In 1996, at least three journalists were briefly detained, while others were
assaul ted or harassed. On 3 Septenber 1996, news correspondent

Harun M Hassan was reportedly attacked by gunnen who accused himof falsely
reporting on insecurity in Somalia. On 21 Cctober, journalist Abdullahi Dhere
was all egedly badly beaten with sticks in Hargeisa, capital of the self-

procl ained state of Somaliland, after having published an article about a
political |eader in Somaliland. The attackers, allegedly belonging to his
clan, were said to have been driven to the police station, but not to have
appeared in court. On 5 January, the Mygadi shu office of the newspaper Qaran
was reportedly |ooted of all equipnent.

45. The Islam c court has also placed restrictions on journalists.

On 29 Cctober, freelance journalist Am | Dahir Salad and correspondent Al

Musa Abdi were reportedly stopped by arnmed militia men of the Shariah court
whil e driving on main road nunber 30 in north Mgadi shu and told to turn back
In anot her case, the Islam c court of north Mdgadi shu reportedly sentenced the
editor-in-chief of the weekly Sanca to three nonths' inprisonnent for
“publishing false information” and “refusing to reveal his sources”, but

rel eased himafter he had proved that the information he had published was
genui ne.

1. THE SYSTEM OF JUSTI CE

46. One consequence of the coll apse of the central governnent is the manner
justice is rendered in Sonalia. There is no centralized national |egal or
judicial system and each region applies different rules.

47. The npst dom nant national systemof justice is the traditional and
customary one. It is based on material conpensation for wong-doings. A
person found guilty of nurdering a man nmust pay, for instance, bl ood
conpensation of 100 canels (if the victimis a man), or 50 canels (if the
victimis a woman). The system which operates throughout Somalia, is
adm ni stered by elders within the clan. Conpensation is comonly paid by the
famly or the clan of the offender. Civilian law, where it functions, such as
in the area known as Sonuliland, recognizes this systemof justice and gives
the settlenent effect apparently in both civil and crimnal |aw procedures.

48. In several parts of the country, the jurisdiction of Shariah courts
whi ch, according to the pre-1991 Sonmali system of justice, was limted to
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famly matters, was extended to crimnal matters. These courts nostly
function in north Mbgadi shu, parts of south Mgadi shu, the m d-Shabelle, and
parts of Gedo and Hiran regions.

49. These courts deal with cases of nurder, theft, adultery, drinking
al cohol , apostasy, prostitution and treason. Crinmes before the Shariah courts
are not limted to these traditional Islamic crinmes. In January 1996, the

council for executing Islamc Shariah |law in north Mgadi shu reportedly issued
di rectives banni ng businessnmen from exporting contraband goods i ncl udi ng

m nerals, coal and female animals. The statenent said that those violating
this directive would be brought before the Shariah courts.

50. Shariah courts are adm nistered by individuals either selected by the
faction | eaders, such as in north Mgadi shu, or by the community elders. They
are apparently not necessarily Shariah experts. The courts order the swft
and i mredi ate enforcement of sentences that range from public |ashing,

stoni ng, anputation (although apparently |ess frequent during |ast year), and
execution. There is no appeal of the decisions of these courts. The court
mlitias enforce the judgenents. In January 1996, a significant nunber of
mlitiamen carrying different kinds of weapons reportedly marched in the
streets of the Belet-Wyne district of Hiran region to show their comm tnent
to carrying out the courts' verdicts.

51. The court mlitias play a rol e exceeding the enforcenment of judgenents,
however. In February 1996, the Shariah court in north Mgadi shu reportedly
sent a force of about 200 militiamen to the m d-Shabelle region to restore
peace and security there. The force was al so expected to restore the
activities of the Shariah court in the area. The office of the court had been
closed for some tinme due to a dispute between court officials and the region's
adm ni stration.

52. The civilian courts function in the Somaliland region. The Somalil and
Charter brought |aw back to the state; it was in on the eve of Siad Barre's
t akover of the Governnent in 1969 (see visit to Hargeisa bel ow).

I'V. THE APPLI CABLE LAW

53. In the absence of a peaceful settlenent, and despite some inprovenent of
the security situation in sonme regions during the recent nonths, the

I ndependent Expert considers that the situation within the total territory of
Somal i a remai ns governed by international humanitarian rules pertaining to
internal armed conflict. She also believes that the nmilitary hostilities

adj acent to the Ethiopian-Sonmali border are governed by the rul es pertaining
to international armed conflict.

54. In determ ning what constitutes an arned conflict and when humanitarian
law applies, it is instructive to exanmine the position of the Internationa
Crimnal Tribunal for the Former Yugoslavi a:

“ an armed conflict exists wherever there is a resort to arned force
between States or protracted arned viol ence between governnenta
authorities and organi zed arned groups or between such groups within a
State. International humanitarian |law applies fromthe initiation of
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such armed conflicts and extends beyond the cessation of hostilities
until a general conclusion of peace is reached; or in the case of
internal conflicts, a peaceful settlement is achieved. Until that
nonent, international humanitarian | aw continues to apply in the whole
territory under the control of a party, whether or not actual conbat

t akes place there.” °

55. Accordingly, and as long as the faction |leaders, the mlitias and other
irregular armed forces continue their conflict in Somalia and until a peacefu
settlenent is reached, international humanitarian law related to interna
armed conflict applies in the whole territory of Somalia irrespective of

whet her the specific area is engulfed in active fighting.

56. All parties to the conflict are, therefore, bound by customary
international law related to internal arned conflict. These principles are
aimed at protecting the civilian population fromhostilities. They prohibit
del i berate attacks upon civilians and outlaw i ndiscrimnate attacks. They
forbid attacks on non-nmilitary objectives and require precautions when
attacking mlitary targets.

57. Mor eover, the Somali warring factions are bound by article 3 conmon to
the four Geneva Conventions of 12 August 1949. This absolutely binding
provision is considered the backbone of humanitarian | aw pertinent to such
situations and | ays down the fundanental principles of protection applicable
in non-international armed conflict. ® It constitutes customary internationa
law 7 or even jus cogens. ® Because of the great significance of this
provision in the Somalia context, it is appropriate to recall here of the
obligations it inposes. The article states that,

“ each Party to the conflict shall be bound to apply, as a m ni nmum
the foll owi ng provisions:

“1l. Persons taking no active part in the hostilities, including
menbers of arned forces who have laid down their arnms and those pl aced
hors de combat by sickness, wounds, detention, or any other cause, shal
in all circunstances be treated humanely, w thout any adverse
di stinction founded on race, colour, religion or faith, sex, birth or
wealth, or any other simlar criteria.

“To this end, the following acts are and shall remain prohibited at any
time and in any place whatsoever with respect to the above-nentioned
per sons:

“(a) Violence to |life and person, in particular nurder of al
ki nds, mutilation, cruel treatnent and torture;

“(b) Taki ng of hostages;

“(c) Qutrages upon personal dignity, in particular humliating
and degradi ng treatnent;
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“(d) The passing of sentences and the carrying out of executions
wi t hout previous judgement pronounced by a regularly constituted court
affording all the judicial guarantees which are recognized as
i ndi spensabl e by civilized peoples.

“(2) The wounded and sick shall be collected and cared for.”

58. In addition, the parties in the Somali conflict are obliged not to
del i berately inpede the delivery of food and nedi cal supplies essential for
the survival of the civilian population. |In fact, the Security Council in

resolution 794 (1992) warned that those who conmit or order the commi ssion of
such acts in Somalia would be held individually responsible. This is not an
enpty threat as efforts to establish a permanent International Crimnal Court
to try the perpetrators of gross violations of human rights and humanitarian
law are wel |l under way. °

59. These rules formthe basis of the human rights and humanitarian
situation described above.

V. PCOSSI BI LI TIES OF PROVI DI NG TECHNI CAL ASSI STANCE

60. Peace and stability can no doubt ensure better respect for human rights
and humanitarian | aw. Experience denonstrates, however, that peace is no
guarantee of full observance of these principles. |[If a coherent, non-partisan

and |l ess clan-oriented civil society is to energe in Somalia, the

i nternational conmmunity nust invest at this stage in strengthening the
under st andi ng and observance of human rights and humanitarian principles and
val ues.

61. Thi s serious challenge nust not be underestimated. There are now
several opportunities for providing technical assistance to Somalia in the
field of human rights and humanitarian | aw that could be grasped. A solid
programme in the human rights field, even if initially nodest, can only
advance efforts to restore peace and stability in this nuch-troubled country.

62. As stated earlier, in ternms of stability, Somalia now can be divided into
three zones: zones experiencing crisis, zones experiencing recovery, and
zones experiencing transition fromcrisis to recovery. As the
Secretary-Ceneral observed in his February 1997 report to the Security
Council, there are different needs and operating environments in each region
and there is a need to adapt the assistance to these varying needs.

63. The emerging |l ocal reconstruction plans, in the formof |ocal authorities
in the zones experiencing recovery, are a proni sing devel opment in bringing
about stability and governance. It is essential at this stage that the
emerging authorities be introduced to human rights principles, especially in
the area of the adnministration of justice.

64. The experience of the Independent Expert during her visit to Hargeisa
(see below) led her to believe that it is possible to conduct an open

di scussi on about how justice can be adm nistered properly. An enlightened
di scussion on these issues that takes the Somalia-specific conditions into
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account can bring about a better appreciation of human rights values. This
di scussion nust be given a full chance and nmust not be easily dism ssed if
recovery and rehabilitation are to be enhanced.

65. Opportunities also exist to develop formal and informal educationa
programmes in schools and el sewhere. The role of the non-governmental sector
and particularly of wonen's groups, is essential in the dissenm nation of human
ri ghts know edge.

66. Several programres al ready exist, and there is a possibility of building
on them UNI CEF, for instance, translated the Convention on the Rights of the
Child into Somali and is distributing it throughout Somalia. UNCEF is al so
undertaki ng research for the devel opnent and design of a children's
inter-active workbook, with a teacher/parent guide, based on the Convention
UNI CEF al so works with schools and wonmen’s groups to advance know edge of the
Conventi on.

67. The ICRC is taking steps to dissem nate the principles of humanitarian

| aw and devel op practical know edge to facilitate its relief and
rehabilitation work. The ICRC is also cooperating with BBC Somalia, the radio
station perceived by Somalis as the nost credible, to elaborate progranmes on
i nternational humanitarian | aw and their conformty with Somali culture.

68. The United Nations Consolidated Inter-Agency Appeal for Somalia was a

wel come effort at coordination within the United Nations systemand with NGOs.
The Appeal identified “governance” as a clear priority area. This thene was
not sufficiently devel oped, however. There is scope to incorporate human
rights training into projects such as admi nistrative training, basic
education, gender issues, conmunication processes, NGO capacity-building and
participation in civil governance, nmilitia rehabilitation, and comunity
apprai sal of basic needs. The incorporation of a human rights di nension into
t he governance theme will increase its effectiveness.

69. Several organizations such as Medecins sans frontieéres and Action contre
la faimhave practical relief programres to provide health care and fight
hunger and starvation. By providing humanitarian relief, they enhance the
possi bilities of neaningful human rights work.

70. International NGOs are keen to incorporate human rights into their work
Amesty International carried out a training programme for Somali NGGCs,

di scussing human rights nonitoring and reporting nethods, in Nairobi from 28
to 31 COctober 1996. Oxfam and the Life and Peace Institute expressed interest
in programres to introduce human rights principles to grass-roots

or gani zati ons.

71. Local NGOs are also energing in Somalia. Several are keen to incorporate
human rights into their work. A number of persons with whomthe I ndependent
Expert met mentioned the existence of a human rights organization in north
Mogadi shu. The security situation, however, prevented the Independent Expert
fromvisiting Mdgadi shu and therefore this organization
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72. The European Union, acting through the Sormali Unit of the European
Conmi ssion, funds several activities in Somalia. The Independent Expert is
encouraged that the Union considers the incorporation of the human rights
di mension into the assistance and rehabilitation work in Somalia to be a
priority.

73. The existence of the Somalia A d Coordinating Body (SACB) facilitates the
task of the integration. SACB is an ad hoc coordination body based in Nairob
conprising donors, United Nations Agencies, NGOs and other internationa

organi zations. The task of this body is “to facilitate the devel opnent of a
comon approach for the allocation of resources available for Somalia and to
provi de policy and operational coordination for rehabilitation and
reconstruction activities in the country”. ' The Independent Expert is
encouraged that the SACB s Code of Conduct for International Rehabilitation
and Devel opnent Assistance to Sonmalia, while taking into account |ocal custons
and cultural and religious values, is also taking into account internationa
human rights law. In July 1995, a Carification to the Code depl ored “al
cruel, inhuman and degradi ng treatnent or puni shnment associated with the

mai nt enance or pronotion of peace and security in Somalia”. It went on to
state that “in pursuit of peace and security human rights nust be observed”.

VI. VISIT TO HARGEI SA

74. As indicated in paragraph 10, the I ndependent Expert undertook a field

m ssion to Somalia. On her way to Sommlia, she visited London where she
contacted vari ous non-governnental organizations and individuals who provi ded
her with pertinent information on devel opnments in Somalia. She then visited
Nai robi where she had consultations with representatives of UNDP, UNPCS

UNI CEF, the Somali Unit of the European Conmi ssion, the I CRC, non-governmenta
organi zations working in Sonmalia and with Somalis.

75. Vhile in Nairobi, the Independent Expert pursued the possibility of
traveling to Somalia, including to Mbgadi shu. She was informed by

United Nations officials that, for security reasons, a m ssion to Mgadi shu
could not take place at that nonment. Consequently, the |ndependent Expert
undertook a short visit to Hargeisa, the capital of the self-proclainmed state
of Somaliland in the north west of Somalia, where the situation seemed to be
stable and | ess affected by the current Somali civil war.

76. During her visit to Hargeisa, the |Independent Expert net with
representatives of the |ocal government who extended their cooperation during
her stay in the city. She also net with local Somali organi zations as well as
representatives of the United Nations agencies and internati onal NGOs working
in the region.

77. The | eaders of “Sonmliland” infornmed the Independent Expert that they had
been trying, with sonme success, to build institutions in that part of the
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country and to establish sonme el enents of governance. They had, therefore,
enbarked on a process of reorganizing the admnistration and establishing a
constitution describing the powers and responsibilities of the newy created

| egi sl ative, executive and judicial organs of government. The signing of
peace agreenents between all the clans living in the region had created a need
for the rehabilitation of all the mlitianmen who had fought on their behalf.
The I ndependent Expert was told by the | eaders of the local mnistry of
interior that a training centre for the rehabilitation of mlitianen and
auxiliary forces had been established with the task of reintegrating

10,000 militia and auxiliary forces into the local police and armed forces.

78. The establishment of a |ocal governnent and |ocal adm nistrations has

hel ped accelerate the region’s recovery fromthe effects of civil war, but it
has al so brought new problens and chal | enges. According to several |oca

i ndependent non-governnental organizations and individuals, the people’s
desire to see the establishnment of a denobcratic government and of a publicly
account abl e admi ni stration remains unsatisfied. It was reported that on

18 Novenber 1996, a peaceful denmpnstration denouncing the critical economc
situation in the region was abruptly interrupted by the police firing on the
crowd. Several persons (24) were subsequently arrested w thout any warrant.
They were beaten while held in detention centres w thout being taken to court.
One person fromthe group told the I ndependent Expert that a police officer
had i nformed himthat according to an order signed by the mnister of interior
he had been sentenced to one year's inprisonnent; the sentence had been issued
wi t hout any reference to a judicial process. After a period of two nonths in
detention, all the people arrested were rel eased, but no admi nistrative
sancti on has been taken against the perpetrators of the violations.

The Crimnal Justice System

79. The Charter of Sonmliland states that |aws enacted prior to the 1969

t akeover by Siad Barre are in force. This law is an amal gamation of various
| egal systems and traditions. The Somali crimnal |aw was based on the
Italian code of 1931. The Sonali version included sone elements of Islamc

| aw and Somali custons. The Sonmali Code of Crimnal Procedure of 1963 was
based upon an anal gamation of the Italian Code of Criminal Procedure of 1953,
the British Crimnal Procedure O dinance of 1956, and the |Indian Evidence Act
of 1872. The civil laws are based on Egyptian civil |aw.

80. It is essential that the courts receive international attention and

assi stance. The Independent Expert visited the Supreme Court in Hargeisa and
met with the Chief Justice. The court registry indicates that the Court is in
operation. The Supreme Court record indicates that 25 civil appeals and four
crimnal appeals were filed in 1993; 38 civil appeals and five crimna

appeals were filed in 1994; 38 civil appeals and eight crimnal appeals were
filed in 1995; 47 civil appeals and nine crimnal appeals were filed in 1996;
and seven civil appeals and seven crimnal appeals were filed in 1997 as of 12
February. The Attorney-Ceneral's records also reveal his office's invol verment
in at | east 691 cases during 1996

81. The Independent Expert was told that while sone judges had fornmal |ega
training, others were appointed after practical training in the courts or
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police. There were sone qualified | awers in Hargeisa. Some qualified at
Mogadi shu Law School. One senior |lawer qualified in the United Kingdom and
anot her in the Sudan.

82. The material conditions for the court are very basic. The courtroomin
Har gei sa i s being renovated. The judges, however, |ack | egal codes and
references. Court officials specifically requested that they be provided with
| egal references. These included references to Indian |aw such as the Laws of
Evi dence, the Indian Penal Code and the Code of Civil Procedure, and the | aws
pertaining to contracts, conpanies and crim nal procedure. Although these
laws are still applicable, the court does not possess copies of them

83. There are threats to judicial independence. The |Independent Expert was

i nformed that the Chief Justice had been renpved follow ng a case brought
before the Supreme Court challenging the criteria regulating the participation
in the political process that had led to the selection of M. Egal as the head
of “Somaliland”.

84. Assistance should be given to the Hargeisa judiciary. It is essentia
that the courts are provided with | egal sources, including those in the area
of human rights. Judges are keen to receive material, including codes and

texts. Training programes in the area of judicial structures and functioning
are al so rel evant.

VII. CONCLUSI ONS AND RECOMVENDATI ONS

85. The Sonmmli people nust not be abandoned by the international comunity.
For the nobst part, it has been civilians who have suffered enornously. Since
at |l east 1969, they lived under a dictatorship the term nation of which

in 1991 enbroiled the country in civil war, extrenme violence, grave

humani tarian crisis and chaos. International efforts have thus far failed to
restore peace and stability. The fragile stability that has been achieved in
sonme regions seens to have cone as a result of local initiatives with little
help fromthe international comunity.

86. It was obvious to the |Independent Expert during her mssion that the
human rights dinension of the conflict in Somalia is ignored and even
sonetimes underm ned. This dinmension is particularly essential as various
practical programmes to aid Sormalia are being devel oped. The |Independent
Expert believes that it is precisely in such difficult times that innovative
approaches shoul d be devel oped to assist the popul ation not only in
peace-making, relief and rehabilitation, but also in the observance of human
rights and humanitarian law. The plight of victinms of violations of human
rights and humanitarian | aw should not be overl ooked. The Independent Expert
believes that the human rights situation in the country should remain under
scrutiny and its exan nation should be strengthened.

87. The I ndependent Expert believes that there are several opportunities to
render useful technical assistance to Somalia in the field of human rights in
particular in the area of adm nistration of justice. Wile the existence of a
central governnment remai ns essential to securing a durable peace, econonic
prosperity and full respect for human rights, its absence should not remain a
maj or obstacle. The energing |local reconstruction initiatives and the work of



E/ CN. 4/ 1997/ 88
page 19

t he non-governnental sector nust be encouraged. There is a need for a
conpr ehensi ve needs assignnment in the field of human rights that considers not
only this interimsituation, but offers some future prospects.

88. The Independent Expert, therefore, recomrends that the Comm ssion on
Human Ri ghts strengthen the exami nation of the human rights situation in
Somalia. She also reconmends that the Conmi ssion renew its request to the

I ndependent Expert to assess ways and neans of how best to inplenent a
programe of advisory services and technical assistance to Somalia in the
field of human rights, including the admnistration of justice, through

inter alia, the contributions of agencies and programes of the United Nations
in the field as well as of the non-governmental sector

Not es

1.1t is beyond the scope of this report to analyse the reasons behind this
failure.

2. The United Nations Consolidated Inter-Agency Appeal for Sonmalia, Cctober
1996- Decenber 1997. Volune One: Joint Progranmes and Projects, Decenber
1996, pp. 9-11. The United Nations entities operating in Somalia include:
Food and Agriculture Organization, International Civil Aviation Organization
United Nations Centre for Human Settlenents (Habitat), United Nations

Devel opnent Programme, United Nations Educational, Scientific and Cultura
Organi zation, United Nations Hi gh Conm ssioner for Refugees, United Nations
Children's Fund, United Nations Ofice for Project Services, Wrld Food
Programme, World Health Organization. This analysis of the agencies seens to
be wi dely shared by NGOs, acadeni cs and human rights activists.

3. | bi d.
4.1bid., p. 10.
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for Serious Violations of International Humanitarian Law Conmitted in the
Territory of the Forner Yugosl avi a.

6.1bid., para. 9

7.1nternational Court of Justice, case concerning mlitary and paramlitary
activities in and agai nst Nicaragua, Judgenment of 27 June 1986 (nerits), para.
218.

8. Humanity for All: The International Red Cross and Red Crescent Myvenent,
Geneva, Henry Dunant Institute, p. 556.

9.See, e.g. the report of the Ad Hoc Cormittee on the Establishnent of an
International Crimnal Court (A/51/22).

10. Somal i a Aid Coordi nati ng Body, O fice of the Chairman of the SACB Executive
Commi ttee, May 1996

11. See Code of Conduct for International Rehabilitation and Devel opnent
Assi stance to Somalia of 8 February 1995 and the Clarification of the Code of
Conduct for International Rehabilitation and Devel opment Assi stance to
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Somalia, July 1995. Available at the Docunentation Unit of the United
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