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Female Genital Mutilation (FGM) is the practice of partially
or totally removing the external female genitalia or other-
wise injuring the female genital organs for non-medical
reasons. It is often believed to be a requirement for marriage
and necessary to control women's sexuality. FGM is a
reproductive health and human rights concern that has
devastating short-term and long-term impacts on the lives of
women and girls. The procedure is risky and life-threatening
for the girl both during the procedure and throughout the
course of her life. FGM is considered a harmful practice and
a form of violence against women.

Background on the campaign against FGM

FGM as a form of violence against women

Before the 1990s, the international community did not view violence
against women in general and more specifically FGM as a major issue.

If violence against women was recognized as an issue at all, it was seen
as under the purview of national governments, not a subject of interna-
tional law. Violence against women was widely viewed as a private act or
a domestic matter carried out by private individuals. For this reason FGM
was initially placed beyond the scope of international human rights law.

This changed in the 1990s with the global movement against
violence against women. Landmark events were the adoption of General
Recommendation No. 14 on female circumcision’ (1990) and General
Recommendation No. 192 on violence against women (1992) by the
Committee on the Elimination of Discrimination against Women. The
Committee explicitly included violence against women as a matter falling
under the scope of the Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW) and thus under international
human rights law.

The World Conference on Human Rights (1993) was another landmark
event. The concluding document, the Vienna Declaration and Programme
of Action, expanded the international human rights agenda to include
gender-based violence. It advocated the importance of “working towards
the elimination of violence against women in public and private life, [...]
and the eradication of any conflicts which may arise between the rights of
women and the harmful effects of certain traditional or customary prac-
tices [...]1."* A few months after the conference, the General Assembly
adopted the Declaration on the Elimination of Violence against Women.3
This was another key step, as it recognized FGM as a form of violence
against women for the first time. In article 2, the declaration expressly
stated that "Violence against women shall be understood to encompass,
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but not be limited to, the following: [...] female genital mutilation and other
traditional practices harmful to women.” Although not legally binding, this
declaration strengthened the growing international consensus that gender-
based violence is a human rights violation.

International Conference on Population and Development
The international community addressed the human rights implications of
FGM again at the International Conference on Population and Development
(ICPD) in Cairo (1994). In adopting its Programme of Action, 179 States
agreed to take measures to abandon FGM.> The Programme of Action
recognized that “In a number of countries, harmful practices meant to
control women's sexuality have led to great suffering. Among them is the
practice of female genital mutilation, which is a violation of basic rights
and a major lifelong risk to women's health."®

States were urged to prohibit FGM and to adopt and enforce measures
to eliminate it.3 These were to include strong community outreach
programmes involving village and religious leaders; education and coun-
selling about its impact on girls' and women's health; and appropriate
treatment and rehabilitation for girls and women who have suffered FGM.
Services should also include counselling for women and men to discourage
the practice of FGM.2 States were urged to give vigorous support to efforts
by non-governmental organizations (NGOs), community organizations
and religious institutions to eliminate FGM.? Active discouragement of the
practice was to be an integral component of primary health care, including
reproductive health care programmes.”® The international community again
addressed the human rights implications of FGM at the Fourth World
Conference on Women in Beijing in 1995.

From health to human rights
In the early years of the campaign against FGM, it was framed as a health
issue, and efforts to eliminate it focused on the adverse health conse-
quences of the practice." This focus may have unintentionally promoted the
‘medicalization’ of the practice, with the result that it is increasingly being
performed by medical professionals (whether in public or private clinics,
homes or elsewhere) rather than by traditional practitioners.”? However,
from a human rights perspective, medicalization of the practice does not
in any way make FGM more acceptable. The international community has
since recognized that FGM is not only a health issue but also a matter of
human rights. The international campaign to eliminate the practice has
subsequently embraced the human rights framework,® acknowledging that,
while parents do not intend to hurt their children, FGM violates a number
of recognized human rights.

Given its harmful impacts, the act itself is a basic violation of the right
to achieve the maximum attainable standard of health, including the right

The international
community
addressed the
human rights
implications of FGM
again at the
International
Conference on
Population and
Development

(ICPD)
in Cairo (1994).
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to sexual and reproductive health. FGM increases the risk of maternal
mortality and morbidity and of contracting sexually transmitted infections,
including HIV. It also violates girls' and women's rights to physical integrity.

FGM reflects inequality between the sexes and constitutes a form of
discrimination against women and girls. It is nearly always carried out on
minors and is therefore a violation of the rights of children. The practice
also violates a person'’s right to be free from torture and cruel, inhuman or
degrading treatment and in some cases to the right to life.

The classification of FGM as an international human rights violation
has been reinforced by various United Nations agencies, for example in
the 1997 joint statement against FGM by the World Health Organization
(WHO), United Nations Population Fund (UNFPA) and United Nations
Children's Fund (UNICEF)™ and in 'Eliminating female genital mutilation:
an interagency statement' in 2008.° These statements expressed the
common commitment of United Nations entities to continue working
towards elimination of FGM within a generation. This commitment is
exemplified by the UNFPA-UNICEF Joint Programme on Female Genital
Mutilation/Cutting: Accelerating change, initiated in 2008. It supports 17
countries to accelerate the abandonment of FGM.

Aim of this publication

The majority of countries worldwide have committed themselves to
protecting the rights of women and girls by ratifying a number of interna-
tional and regional treaties. States must comply with these standards and
principles by fulfilling their obligations to take legislative, policy and other
actions. In countries where FGM is practiced, laws against it have been
enacted, demonstrating that in many countries it is no longer viewed as
an acceptable practice but instead as a harmful violation of the rights of
women and girls. At the same time, even where laws prohibiting FGM are
in place, they are "not effectively implemented in many places because

of the strength of traditional attitudes, and in some cases because of the
existence of religious or customary legal systems"” that actually support
these attitudes, according to the World Report on Violence against Children.1®
In recent years, one of the most highly debated issues is the role that laws
should play in addressing a social practice that is strongly anchored in
cultural beliefs and norms.”

History tells us and recent experience has shown that laws alone
cannot change social behavior. The United Nations and the African Union
has adopted a more comprehensive and holistic strategy that incorporates
human rights. A human rights approach to FGM places the practice within
a broader social justice agenda — one that emphasizes the responsibilities
of governments to ensure realization of the full spectrum of women's and
girls' rights.’® In order to place FGM within a human rights framework, it
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is critical to know more about human rights law. The aim of this paper is
to contribute to the dearth of literature focusing on the gross violation of
human rights through the practice of FGM. It also addresses the corre-
sponding duties of governments under international human rights law.

Scope and methodology

The work resulting in this publication began with an exploration of

the human rights treaties and other human rights instruments/docu-
ments of the United Nations and African Union that are most generally
understood to be relevant to FGM, in order to construct a human rights
framework applicable to it. This research focused on specific keywords
(like 'customary practice’, 'harmful practice’, ‘cultural practice’, ‘tradi-
tional practice’ 'female genital mutilation’, ‘female genital cutting’, ‘female
circumcision’), used interchangeably. In addition databases belonging to
the United Nations and regional bodies were browsed so that all relevant
documents would be included in the analysis. The treaties and human
rights instruments/documents were analyzed one at a time, and the
information was gathered in tabular form in Excel spreadsheets. The main
focus of analysis was the violation of human rights and the duties of States
regarding FGM under international human rights law.

Special attention was paid to language in order to clearly distinguish
between legally binding obligations of States and non-binding recommen-
dations, and to determine their content. Five countries were selected for
in-depth analysis: Burkina Faso, Egypt, Ethiopia, Kenya and Senegal. The
first prerequisite for selection was implementation of the UNFPA-UNICEF
Joint Programme on FGM/C: Accelerating Change (referred to hereafter as
the Joint Programme) for a sufficient period of time to have yielded some
results.”® Other criteria were geographic distribution (East, West and North

Africa), FGM prevalence rates and availability of data and previous research.

A questionnaire was developed to obtain information on country
implementation of the international human rights framework through the
national legal framework (constitutional guarantee, criminal laws, etc.) and
through policy measures (national action plans, support for girls, aware-
ness-raising campaigns, training for professionals, cooperation with NGOs,
etc.). The questionnaires were completed by the governments of the
five countries, with UNFPA support. The responses were combined with
findings culled from literature and reports of treaty monitoring bodies on
implementation of the international and regional human rights framework.

This paper focuses on the work of the United Nations and the African
Union. Treaties and human rights instruments adopted by other organiza-
tions (such as the Council of Europe, European Union and Organization of
American States) are not included in the analysis. Issues relating to refu-
gees and granting of asylum based on FGM are also excluded from
the discussion.?®

1
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1.4 Terminology
This paper uses a broad definition of the human rights framework, to
include not only legally binding human rights treaties but also non-binding
international documents, also referred to as 'soft law instruments'.
Examples of soft-law instruments are declarations, general comments and
recommendations adopted by human rights treaty bodies and General
Assembly resolutions. Despite the non-binding nature of these instru-
ments, they are highly relevant and were influential in the development of
international and regional human rights law. Therefore, they are viewed as
part of the human rights framework.

Since 2007 UNFPA has been using the hybrid terminology of Female
Genital Mutilation/Cutting (FGM/C). However, UNFPA has now revisited
its position and formally adopted the term ‘Female Genital Mutilation'
(FGM) in any reference to the practice from now on. Main considerations
include the following:

More than ever, we are at a time when the practice must be viewed from
a human rights perspective and the term ‘'mutilation’ better describes
the practice from this viewpoint both in terms of the process and the
The.first United outcome. It is UNFPA's strong belief that advocacy initiatives on the
Nations General ) practice need to be shaped and guided in this line of thinking and its
Assembly Resolution . . .
strategic plan (2014-2017) unequivocally argues for a response that is

(UNGA Resolution : .
67/146) on grounded in a human rights-based approach.

“Intensifying global The use of the term 'Female Genital Mutilation' in a number of United
efforts for the Nations and intergovernmental documents in reference to the prac-

elimination tice further supports the move taken by UNFPA. One recent and very
of female genital

e important document to mention is the first United Nations General
mutilations

Assembly Resolution (UNGA Resolution 67/146) on “Intensifying global
efforts for the elimination of female genital mutilations"?. Other docu-
ments in which the term ‘female genital mutilation’ is used include:
Report of the Secretary-General on Ending Female Genital Mutilation??,
Communication from the Commission to the European Parliament

and the Council: Towards the elimination of female genital mutilation,
201323, Protocol to the African Charter on Human and Peoples' Rights
on the Rights of Women in Africa?; Beijing Declaration and Platform for
Action?®; Eliminating Female genital mutilation: An interagency state-
ment: OHCHR, UNAIDS, UNDP, UNECA, UNESCO, UNFPA, UNHCR,
UNICEF, UNIFEM, WHQO?; and other documents. The naming of the
movement of “International Day of Zero Tolerance for Female Genital
Mutilation” could also be another reference on the issue.

In the current context, in which a greater number of countries have
outlawed the practice (hence categorizing it as a criminal act) and
an increasing number of communities declaring abandonment of
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the practice (recognizing its harmfulness), it follows that the initial
social and cultural perceptions of the community about the practice

has already been challenged by communities themselves along with
national, regional, and international stakeholders working on the issue.
Hence, now is the time to reinforce and accelerate the momentum
towards the full abandonment of the practice by emphasizing the human
rights based approach and perspective.

1.5 Outline
Chapter 2 gives general information about the practice of FGM. Chapter 3
provides an overview of the international human rights framework. Chapter
4 places FGM in the human rights framework, focusing specifically on the
human rights violated by the practice. It includes an overview of the binding
international and regional treaties in which these human rights are enshrined,
such as the Convention on the Elimination of All Forms of Discrimination
against Women, the Convention on the Rights of the Child and the African
Charter on Human and People's Rights. Chapter 4 also covers non-binding
instruments, such as those resulting from United Nations conferences and
summits, which reaffirm human rights and call on governments to strive for
their full respect, protection and fulfilment. Chapter 5 presents and analyzes
the duties of states that follow from the human rights framework with regard
to FGM. Chapter 6 examines human rights monitoring mechanisms and
chapter 7 look at the implementation of the human rights framework in five
countries. Finally, the last section presents the conclusions and recommen-
dations for further actions for UNFPA and its partners in their continuing
efforts to accelerate the universal elimination of FGM.
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Definition of FGM

FGM is defined by the WHO as a procedure that involves the “partial or
total removal of the external female genitalia or other injury to the female
genital organs for non-medical reasons”.?” There are four broad types of
FGM. The most severe form is infibulation, which involves excision of part
or all of the external genitalia and the stitching/narrowing of the vaginal
opening.?® FGM is performed on girls and women at varying ages. The
procedure is mostly carried out on girls between infancy and age 15, and
occasionally on adult women, depending on the community or ethnic
group. The practice is often performed by traditional practitioners, without
anesthesia, using scissors, razor blades or broken glass. More recently, in
some countries it is also performed by trained health personnel, including
physicians, nurses and midwives; this is referred to as 'medicalization’ of
the practice.

Prevalence of FGM

Despite the global and national efforts to promote abandonment of the
practice, FGM still remains widespread in different parts of the world. Over
140 million girls and women have undergone female genital mutilation.
The practice is most common in 29 countries in Africa; in some countries
in Asia, the Middle East?® and Latin America;*® and among migrants from
these areas. Prevalence of FGM varies across countries as it is a practice
strongly influenced by sociocultural contexts in each of the countries.
Prevalence among girls aged 15 to 19 ranges from 96.7 per cent (Somalia)
to 0.4 per cent (Cameroon), indicating a wide regional variation, with all
the implications that has in terms of advocacy and programming to end the
practice (Figure 1).

When considering prevalence of FGM in any given country, it is
important to go a step further and analyze the prevalence at subnational
level, as aggregate national data usually mask substantial subnational
disparities. For instance, a recent study in Kenya by UNFPA, UNICEF and
the United Nations Entity for Gender Equality and the Empowerment
of Women (UN Women) found that FGM tends to be more prevalent
among indigenous communities. Average trends from 1998, 2003 and
2008/2009 show a decline in the percentage of adolescents and women
aged 15-49 years who have undergone FGM: 38 per cent in 1998, 32 per
cent in 2003 and 27 per cent by 2008. Yet the practice remains far more
prevalent among the Somali (98 per cent), the Kisii (96 per cent) and
the Maasai (73 per cent). An analysis carried out for Guinea also reveals
important disparity in the prevalence and trend of FGM among different
religious and ethnic groups. Prevalence in the Muslim community is
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Percentage of girls aged 15-19 who have experienced any form of FGM
By country, most recent data, 1997-2012 FIGURE 1

FGM CONCENTRATED PERCENTAGE OF GIRLS AGED 15-19
COUNTRIES WHO HAVE EXPERIENCED ANY FORM OF FGM DATA SOURCE

High Prevalance Countries (more than 60%)

Sierra Leone _ 2010 MICS
vawitania [ 201
Middle prevalence countries (20-60%)

murkina Faso (UL Ll
Guinea-Bissau _ 2010 MICS
viveria WYL LCLLLLCLLRCELLCL 2007 1
crad SRR T, 2010 mics
Cote d'lvoire _ 2011-12 DHS
Senegal _ 2011 DHS

Low prevalence countries (less than 20%)
Yemen 1997 DHS
Nigeria 2011 MICS
Central African Republic 2010 MICS
Kenya 2008 DHS
Unitgg 18:#;;?1';; 2010 DHS
Iraq 2011 MICS
Benin 2011-12 DHS
Ghana 2011 MICS
Niger 2012 DHS
Togo 2010 MICS
Uganda 2011 DHS
Cameroon 2004 DHS

Source: UNFPA, ‘Demographic Perspectives on Female Genital Mutilation’, 2014.
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notably higher than in the Christian community, and it is significantly lower
for communities from the Guerze ethnic group compared to the other
ethnic groups in the country.

Reduction in FGM prevalence is observed in most of the countries but
at different levels and generally at a rate that is by far below what the
situation actually demands. If the current trend continues, UNFPA proj-
ects that 86 million girls born from 2010-2015 are at risk of being cut
by 2030. Hence, there is a need to accelerate efforts to have meaningful
impact in the lives of girls and women who are at risk of the practice. This
is why various initiatives, including the largest global initiative, the UNFPA-
UNICEF Joint Programme, are under way to protect girls and women from
the practice of FGM.

Why the practice continues

A range of factors contribute to the continued practice of FGM. Populations
that practice FGM variously refer to it as a religious requirement, an aid to
female hygiene and a tool to control or reduce female sexuality. In many
places, the practice is often linked to a ritual marking the coming of age
and initiation to womanhood. FGM functions as a self-enforcing social
convention and acts as a social norm upheld by individuals and families in
a community because they believe that their group or society will impose
social sanctions if they do not maintain the practice.3? In communities
where the practice is viewed as a prerequisite for marriage and where
women are largely dependent on men, economic necessity can be a deter-
minant. FGM also provides a source of income to community practitioners
who perform the practice. The unwillingness of women themselves to give
up the practice is based on their view of it as a long-standing tradition
passed from generation to generation.

Health consequences of FGM

FGM has no health benefits, and it harms the health and lives of girls and
women in many ways. It involves removing and damaging healthy and
normal female genital tissue and interferes with the natural functions of
girls" and women's bodies. Its immediate and long-term health conse-
quences depend on the type performed, the experience of the practitioner,
the hygienic conditions under which it is performed and the amount of
resistance and the health status of the individual undergoing the procedure.
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Complications may occur in all types of FGM but are most frequent

with infibulation. In the short term, it may cause hemorrhage, excessive
pain, shock, tetanus or sepsis (bacterial infection), abscesses, tissue
injury, pelvic fracture, urine retention, open sores and injury to genital
tissue. Death can be caused by hemorrhage or infection, including tetanus
and shock. Long-term health consequences include recurrent bladder

and urinary tract infections (which can lead to kidney damage), cysts

and abscesses, and harmful maternal and neonatal outcomes, including
infertility, increased risk of childbirth complications and need for later
surgeries.®®* Women who have undergone the practice face a significantly
greater risk of needing Caesarean section and face more post-partum
difficulties compared to women who have not been cut. Death rates
among babies during and immediately after birth are higher for those
born to mothers who have been cut. FGM can also cause psychological
harm. Documented effects include post-traumatic stress disorder, anxiety,
depression and psychosexual problems.3*
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What are human rights?

Human rights are commonly understood as inalienable fundamental legal
guarantees to which a person is inherently entitled simply because she

or he is a human being.?®* Human rights are categorized as civil, political,
economic, social and cultural rights; all are universal, inalienable, inter-
related, interdependent and indivisible. Human rights, which entail both
rights and obligations, are reflected in numerous treaties that are binding
under international law. They are also reflected in non-binding docu-
ments, such as resolutions, recommendations, guidelines, declarations

and principles. Understanding this framework is important to promoting,
protecting and realizing human rights. This chapter provides an overview of
the international human rights framework. It serves as a useful backdrop in
understanding the human rights that are violated by the practice of FGM.

International Bill of Rights

The protection of human rights became an issue of concern to the inter-
national community in the 20th century. The Second World War led to a
climate of readiness for advances in recognizing and respecting human
rights. The Universal Declaration of Human Rights (UDHR), adopted by
the United Nations General Assembly on 10 December 1948,3¢ represented
the first global expression of rights to which all human beings are inher-
ently entitled. As its name suggests, the UDHR is not a legally binding
treaty, but it has come to be regarded as the accepted world standard on
human rights. Immediately after its adoption, the process of drafting a
legally binding instrument enshrining the rights of the UDHR began. In
December 1966, the International Covenant on Civil and Political Rights
(ICCPR) and the International Covenant on Economic, Social and Cultural
Rights (ICESCR) were adopted.?” Together, the UDHR, ICCPR and ICESCR
are commonly referred to as the International Bill of Rights. These are the
earliest and most authoritative human rights instruments. Both covenants
are widely ratified; the ICCPR has 167 State parties and the ICESCR 160
State parties.

United Nations conventions

In addition to these two covenants, the United Nations has adopted a
number of legally binding international human rights treaties. Some of them
are supplemented by optional protocols dealing with specific concerns.
Together with the UDHR and the two covenants, these treaties form the
core of the legal framework for the protection of human rights globally.®
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The following human rights treaties set the standard for the protection and
promotion of human rights:

International Convention on the Elimination of All Forms of
Racial Discrimination 3°

Convention on the Elimination of All Forms of
Discrimination against Women 4°

Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT) 4

Convention on the Rights of the Child (CRC) 42

International Convention on the Protection of the Rights of
All Migrant Workers and Members of their Families 43

Convention for the Protection of All Persons
from Enforced Disappearance 4

Convention on the Rights of Persons with Disabilities (CRPD). #°

These human rights treaties are legally binding upon Member States.
When a State accepts a treaty through ratification, accession or succes-
sion, it assumes obligations and duties under international law to respect,
protect and fulfil the rights set out in the treaty. The obligation to respect
means that States must refrain from interfering with or limiting the enjoy-
ment of human rights. The obligation to protect requires States to interfere
with attempts by third parties to violate the rights of others and to provide
remedies when rights are violated. The obligation to fulfil means that
States must take positive action to progressively achieve the enjoyment of
human rights.

Treaty monitoring bodies

Treaty monitoring bodies are committees of independent experts that
monitor implementation of the substantive provisions of the core interna-
tional human rights treaties.*® All treaty bodies except the Subcommittee
on Prevention of Torture are mandated to receive and consider reports.
Each State party is obligated to submit regular reports to the relevant treaty
body on how the rights are being implemented. The treaty body examines
the report and publishes its concerns and recommendations, referred to
as 'concluding observations'. The reporting system is an important tool
through which the international community assesses what it has achieved
and what more it needs to do to promote and protect human rights.

23
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There are currently 10 human rights treaty bodies:
Committee on the Elimination of Racial Discrimination (CERD)
Human Rights Committee
Committee on Economic, Social and Cultural Rights (CESCR)
Committee on the Elimination of Discrimination against Women
Committee against Torture
Subcommittee on Prevention of Torture
Committee on the Rights of the Child
Committee on Migrant Workers
Committee on Enforced Disappearances (CED)
Committee on the Rights of Persons with Disabilities.

Eight of the treaty bodies listed above*” may consider individual
complaints from individuals alleging that a State party to that treaty has
violated their rights. Individual complaints can be brought only against a
state that has recognized the competence of the committee established
under the relevant treaty or when the state became a party to the relevant
Optional Protocols. Some treaty bodies*” may initiate country inquiries
if they receive reliable information containing well-founded indications
of serious, grave or systematic violations of the conUventions by a State
party. In addition, some of the treaty bodies may also consider inter-state
complaints.*® Each of the treaty bodies publishes its interpretation of
the content of the treaty provisions in the form of ‘general comments’ or
‘general recommendations'.>® These cover a wide range of subjects, from
the compreUhensive interpretation of substantive provisions, to general
guidance on the information that should be submitted in State reports
relating to specific articles of the treaties. General comments have also
dealt with wider, cross-cutting issues, such as the role of national human
rights institutions, rights of persons with disabilities, violence against
women and rights of minorities.> This interpretive task of the treaty bodies
is crucial in developing standards that States must meet, and it contributes
to the dynamic nature of treaties.

Human Rights Council

The Human Rights Council is an inter-governmental body within the United
Nations system that is responsible for strengthening the promotion and
protection of human rights and for addressing human rights violations

and making recommendations on them. It has a complaint procedure that
allows individuals and organizations to bring human rights violations to the
council's attention.> %3

Universal Periodic Review
The Universal Periodic Review (UPR) provides for review of the human
rights situations of all UN Member States. Created through United
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Nations General Assembly resolution 60/251 on 15 March 2006, it is a The Universal
State-driven process, under the auspices of the Human Rights Council. It Periodic
provides the opportunity for each country to declare what actions it has Review (UPR)
taken to improve fulfilment of human rights in its country and to fulfil its provides for review
human rights obligations.>* It also allows States to make recommendations  of the human rights

to other States on fulfilment of these obligations. situations of all UN

Member States.
Special procedures

The special procedures of the Human Rights Council are independent
human rights experts with mandates to monitor, examine, advise and
publicly report on human rights situations in specific countries or terri-
tories, known as country mandates,> or on major phenomena of human
rights violations worldwide, known as thematic mandates.>® Special proce-
dures are either an individual (called a 'special rapporteur’ or 'independent
expert) or a working group.

African Union human rights framework
Regional human rights laws supplement and complement the international
human rights framework, by protecting and promoting human rights in
specific areas of the world. On the African continent, the principal human
rights instrument that promotes and protects human rights and basic free-
doms is the African Charter on Human and Peoples' Rights of 1981, also
known as the Banjul Charter. The charter, which came into effect on 21
October 1986, deals with individual human rights and the collective rights of
peoples. It sets forth civil and political rights (such as the right to life, freedom
of religion, freedom of torture), as well as a limited number of economic
and social rights (such as the right to work, to health and to education).
The African Commission on Human and Peoples' Rights is responsible for
promoting and protecting human rights and collective rights in Africa, as
well as for interpreting the charter and considering individual complaints of
violations of it. The commission was set up in 1987 and is now headquartered
in Banjul (The Gambia). A protocol to the charter, adopted in 1998, called
for creation of the African Court on Human and Peoples’ Rights. Another
protocol to the charter pledges comprehensive rights to women. Called the
Maputo Protocol, it was adopted by the African Union on 11 July 2003.

The African Charter on the Rights and Welfare of the Child (ACRWC)
was adopted by the Organization of African Unity (predecessor of the African
Union) in 1990. Like the CRC, the ACRWC is a comprehensive instrument that
sets out rights and defines universal principles and norms for children. The
African Committee of Experts on the Rights and Welfare of the Child, whose
mission is to promote and protect the rights established by the ACRWC, was
formed in July 2001. Another important document is the Africa Youth Charter,
adopted by African Union countries in Gambia in 2006. This document
contains references to freedom from harmful practices as a human right.>
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IMPLEMENTATION OF THE INTERNATIONAL AND REGIONAL HUMAN RIGHTS
FRAMEWORK FOR THE ELIMINATION OF FEMALE GENITAL MUTILATIONS

This chapter lays out the international human rights frame-
work relating to FGM in the context of the United Nations
and the African Union. It analyses the human rights of

girls and women that are violated by the practice of FGM
and notes the treaties and other international and regional
instruments and documents in which they are enshrined.

The right to be free from gender discrimination
Discrimination against women, as defined in article 1 of CEDAW, is “... any
distinction, exclusion or restriction made on the basis of sex which has
the effect or purpose of impairing or nullifying the recognition, enjoyment
or exercise by women, irrespective of their marital status, on a basis of
equality of men and women, of human rights and fundamental freedoms
in the political, economic, social, cultural, civil or any other field." The
practice of FGM fits within the definition and can be seen as a form of
gender discrimination. The practice itself reflects deep-rooted inequality
between the sexes. FGM is a practice reserved for women and girls that
has the effect of nullifying their enjoyment of fundamental rights. Because
it is aimed at controlling women's sexuality, it incorporates a fundamental
discriminatory belief in the subordinate role of women and girls in society.
The prohibition of gender discrimination is supported in numerous
international and regional human rights instruments. It is a fundamental
principle of human rights law. Article 2 of the UDHR reads as follows:
"Everyone is entitled to all the rights and freedoms set forth in this
Declaration, without distinction of any kind, such as race, color, sex [...]"
The right to be free from discrimination is also included in the ICCPR (arts.
2, 3 and 26), the ICESCR (arts. 2 and 3), CEDAW (arts. 1, 2 and 5), the
CRC (art. 2) and the Banjul Charter (arts. 18 and 28).

The right to life

In the most extreme cases, when the procedure results in death, FGM
violates the right to life. It may also contribute to maternal and neonatal
death. The right to life is considered a core human right and is protected
by a number of international instruments, including article 3 of the

UDHR, “Everyone has the right to life, liberty and security of person”, and
article 6 of the ICCPR, “Every human being has the inherent right to life.”
Furthermore, this right is pledged by article 6 of the CRC, “States Parties
recognize that every child has the inherent right to life" and article 4 of the
Banjul Charter, "Every human being shall be entitled to respect for his life.”

The right to physical and mental integrity, including freedom from violence
FGM violates numerous human rights associated with physical integrity,
including the inherent dignity of the person, the right to liberty and secu-
rity of the person, and the right to privacy. FGM contravenes the right
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to physical integrity because the practice is premised on the notion that
women's bodies are inherently imperfect and require correction. FGM
harms or destroys all women's outer sexual organs and may cause psycho-
logical damage. The partial or complete loss of sexual function constitutes a
violation of a woman's right to physical integrity and mental health. This is
an act of violence that threatens women's safety and disrespects women's
inherent dignity. The pain inflicted by FGM often does not end with the
initial procedure but continues throughout a woman's life. The physical and
psychological trauma affects the full emotional development of girls and
women. Respect for women's dignity implies acceptance of their physical
qualities, including the natural appearance of their genitals and their normal
sexual function. A decision to alter those qualities should not be imposed
upon a women or a girl for the purpose of reinforcing social norms.>8

FGM also violates the right to liberty and security of the person encom-
passed in the right to physical integrity. This includes the right to make
independent decisions in matters affecting one's own body. Girls are deprived FGM also violates
of these rights when they are subjected to FGM either against their willor  the right to make
before they have reached an age at which they can give meaningful consent. independent
Deprivations of liberty and security are most obvious when girls are forcibly ~ decisions in
restrained during the procedure.® However, subjecting non-protesting girls ~ matters
and women to FGM without their full, informed consent equally violates their affecting one's
right to physical integrity. FGM violates privacy rights, because it is an inter- ~ OWN body.
vention into one of the most intimate aspects of a woman's life. FGM also
seriously restricts a woman's personal freedom, since it precludes her from
determining her own sexual and emotional life or personal development.

As stated above, the United Nations has recognized FGM as a form of vi-
olence against women. Statements issued by various bodies (the General As-
sembly,®© Committee on the Elimination of Discrimination against Women,®!
Special Rapporteur on violence against women®?) give evidence to this fact.

The right to physical integrity is considered a core human right and is
protected by a number of international and regional instruments, including
article 1 of the UDHR, which states that "All human beings are born free
and equal in dignity and rights"”, and article 9 of the ICCPR: “Everyone
has the right to liberty and security of person.” The preambles of both the
ICCPR and ICESCR state that "...recognition of the inherent dignity and of
the equal and inalienable rights of all members of the human family is the
foundation of freedom, justice and peace in the world.” In addition, article
19 of the CRC says that, “States Parties shall take all appropriate legislative,
administrative, social and educational measures to protect the child from
all forms of physical or mental violence." Furthermore, the Banjul Charter
says in article 4 that “Every human being shall be entitled to respect for
[...] the integrity of his person” and in article 5 that “"Every individual shall
have the right to the respect of the dignity inherent in a human being.”
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The right to the highest attainable standard of health

FGM is a violation of the right to the enjoyment of the highest attainable
standard of health, because women and girls who are subjected to it are
exposed to short-term and long-term harm to their physical, psychological,
sexual and reproductive health, including during childbirth. The physical

and psychological health complications resulting from FGM have been
extensively documented. Studies have also shown the harmful impact of the
practice on maternal and neonatal outcomes. Compared with women who
have not been cut, women who have undergone FGM run a significantly
greater risk of requiring a Caesarean, an episiotomy; and an extended stay
in hospital. They are also a greater risk of suffering post-partum hemor-
rhage. Death rates among babies during and immediately after birth are
also higher for those born to mothers who have undergone FGM. It is esti-
mated that an additional one to two babies per 100 deliveries die as a result
of FGM.®* The consequences of FGM for most women who deliver outside
the hospital setting are believed to be even more severe, especially in places
where health services are weak or women cannot easily access them.

The UN Special Rapporteur on the right of everyone to the enjoyment
of the highest attainable standard of physical and mental health said in his
report that "Rape and other forms of sexual violence, including [...] female
genital mutilation/cutting (FGM/C) and forced marriage all represent
serious breaches of sexual and reproductive freedoms, and are fundamen-
tally and inherently inconsistent with the right to health."®*

The right to the highest attainable standard of physical and mental
health is enshrined in a number of international and regional instruments.
The UDHR states in article 25 that “Everyone has the right to a standard of
living adequate for the health and well-being of himself and of his family.”
Article 12 of the ICESCR states that, “The States Parties to the present
Covenant recognize the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health.” Article 24 of the CRC
and article 12 of CEDAW also address the right to health. The Banjul
Charter discusses it in article 16: “Every individual shall have the right to
enjoy the best attainable state of physical and mental health.”

The right not to be subjected to torture or inhuman or degrading
treatment or punishment

The practice of FGM has been considered a form of torture and cruel,
inhuman and degrading treatment. The Committee against Torture clearly
stated in General Comment No. 2 that FGM falls within its mandate.> In
addition, the UN Special Rapporteur on violence against women®® and the
UN Special Rapporteur on torture®” have both recognized that FGM can
amount to torture under CAT.

The right to be free from torture is considered to be jus cogens, a norm
of international law that cannot be derogated from by States, whether or
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not they have signed any international convention or document. The CAT,
in article 1, paragraph 1, says that “the term "torture’ means any act by
which severe pain or suffering, whether physical or mental, is intentionally
inflicted on a person for such purposes as obtaining from him or a third
person information or a confession, punishing him for an act he or a third
person has committed or is suspected of having committed, or intimidating
or coercing him or a third person, or for any reason based on discrimination
of any kind, when such pain or suffering is inflicted by or at the instigation
of or with the consent or acquiescence of a public official or other person
acting in an official capacity. It does not include pain or suffering arising
only from, inherent in or incidental to lawful sanctions.”

All elements of this definition are met in the case of FGM. The first
element is “severe pain or suffering.” FGM leads to physical and psycho-
logical short- and long-term health consequences. Manfred Nowak, the
Special Rapporteur on torture, has argued that “the pain inflicted by FGM
does not stop with the initial procedure, but often continues as ongoing
torture throughout a woman's life."¢8

The second element is the "“intentional infliction [of pain] [...] for any
reason based on discrimination of any kind." FGM is intentionally inflicted,
and the parents, traditional practitioners, medical staff know that they
are inflicting pain and that the health consequences might be extremely
serious. In addition, FGM is a form of discrimination on the basis of gender.

The third element is "the consent or acquiescence of a public offi-
cial”. FGM is most often performed in private settings beyond the view of
public officials. However, according to the 2008 Report of the UN Special
Rapporteur on torture, FGM can amount to torture if States fail to act
with due diligence to protect, prevent, investigate and, in accordance with
national legislation, punish FGM. In other words, States have the respon-
sibility to take all the necessary measures to eradicate FGM. The Special
Rapporteur further noted, "It is clear that even if a law authorizes the prac-
tice, any act of FGM would amount to torture and the existence of the law
by itself would constitute consent or acquiescence by the State."®®

The first UN Special Rapporteur on torture, Mr. P. Kooijmans, clarified
this fact in 1986. While discussing the notion of the qualified perpetrator,
he argued that, "Nevertheless, the authorities' passive attitude regarding
customs broadly accepted in a number of countries (i.e. sexual mutilations
and other tribal traditional practices) might be considered as ‘consent or
acquiescence’, particularly when these practices are not prosecuted as
criminal offences under domestic law, probably because the State itself is
abandoning its function of protecting the citizens from any kind of torture."”°

The right not to be subjected to torture or inhuman or degrading treat-
ment or punishment is enshrined in a number of international and regional
instruments. Article 5 of the UDHR and article 7 of the ICCPR say that “No
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one shall be subjected to torture or to cruel, inhuman or degrading treat-
ment or punishment."”" Article 37 of the CRC states that, “No child shall
be subjected to torture or other cruel, inhuman or degrading treatment or
punishment." Article 39 of the CRC (requiring measures to promote the
recovery and reintegration of a child victim of neglect, exploitation, abuse,
torture or armed conflict) and all articles of CAT are relevant. In addition,
the Banjul Charter addresses torture in article 5: “Every individual shall
have the right to the respect of the dignity inherent in a human being and
to the recognition of his legal status. All forms of exploitation and degra-
dation of man particularly slavery, slave trade, torture, cruel, inhuman or
degrading punishment and treatment shall be prohibited.”

The rights of the child

FGM is commonly performed upon girls in the age range of birth to 15
years. Therefore, the international community has generally regarded FGM
as a violation of the rights of the child. In the concluding observations

of the Committee on the Rights of the Child regarding Togo in 1997, the
Committee explicitly directed governments to enact legislation that would
abolish the practice of FGM as it is a violation of the rights of children.”?

Children generally cannot adequately protect themselves or
make informed decisions about matters that may affect them for
the rest of their lives.”® Therefore, international human rights law
grants children special protections, codified in the CRC, which is
one of the most widely ratified treaties. Currently 193 countries
have ratified, accepted or acceded to the CRC (some countries
with stated reservations or interpretations).” The negative effects
of FGM on children’s development breach the best interest of the
child, a concept that is central to the CRC, found in article 3: “...the
best interests of the child shall be a primary consideration.” The
same notion can be found in article 4 of the ACRWC.

Article 24 of the CRC specifically mentions traditional practices, saying
that “States Parties shall take all effective and appropriate measures with
a view to abolishing traditional practices prejudicial to the health of chil-
dren.” Article 21 of the ACRWC also addresses harmful social and cultural
practices: “States Parties to the present Charter shall take all appropriate
measures to eliminate harmful social and cultural practices affecting the
welfare, dignity, normal growth and development of the child and in partic-
ular: (a) those customs and practices prejudicial to the health or life of the
child; and (b) those customs and practices discriminatory to the child on
the grounds of sex or other status.”

More generally, FGM violates children’s rights as defined in the CRC
and the ACRWC, such as the right to be free from discrimination (art. 2
of the CRC and art. 3 of the ACRWC), the right to be protected from all
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forms of mental and physical violence and maltreatment (arts. 16 and 19
of the CRC and art. 10 of the ACRWC), the right to the highest attainable
standard of health (art. 24 of the CRC and art. 14 of the ACRWC), freedom
from torture or other cruel, inhuman or degrading treatment or punishment
(art. 37 of the CRC and art. 16 of the ACRWC) and the right to life (art. 6
of the CRC and art. 5 of the ACRWC).

FGM is often performed without the consent of the girl, therefore
breaching article 12 of the CRC: "States Parties shall assure to the child
who is capable of forming his or her own views the right to express those
views freely in all matters affecting the child, the views of the child being
given due weight in accordance with the age and maturity of the child.”
Article 7 of the ACRWC also addresses the right to freedom of expression.
The international human rights framework acknowledges the role of the
parents and the family in making decisions for children, but places the
ultimate responsibility for protecting the rights of the child in the hands of
the government (see also art. 5 of the CRC).

The rights of persons with disabilities

There is evidence that FGM can result in disability and maternal morbidi-
ties. The health consequences of FGM (especially from infibulation) can be
considered a disability inflicted after birth.

The CRPD established the right of persons with disabilities to habili-
tation and rehabilitation services (art. 26). This includes the obligation to
ensure access to care to correct injuries from FGM. The State has an obli-
gation to provide psychosocial and other rehabilitation services for persons
with disabilities.

Other international human rights

When discussing the human rights violated by the cultural practice of
FGM, it is important to also address the counter-arguments invoked by its
supporters. The right of people to participate in their culture,” the rights of
minorities’® and the right to religious freedom’” (despite the lack of a reli-
gious duty to practice FGM) are often raised to suggest that FGM should
not be subject to government intervention, and that government action

to prevent FGM is an intolerable intrusion.”® Although the international
human rights framework has recognized the right to culture, the rights of
minorities and the right to religious freedom, these rights are not absolute,
and international human rights law recognizes prescribed limitations. As
prescribed by the human rights instruments, governments need to balance
these rights against their duty to protect the fundamental rights of every
member of society, including individual human rights, health and safety.
UN treaty monitoring bodies and other human rights mechanisms have
clarified that culture and religion cannot be invoked to justify the violation
of the rights of women and girls.
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To what extent do States have a duty to ensure that girls and
women in their jurisdiction can enjoy their human rights?
Addressing FGM as a violation of human rights places a
responsibility on States. Under international and regional
human rights law, they have a duty not only to refrain from
violating rights but also to ensure protection and fulfillment
of human rights in their jurisdictions and policies. States can
be held responsible for failing to take steps to enable women
and girls to enjoy and secure the human rights described

in chapter 4 that protect them from FGM. A State's duty to
take action against FGM has its foundations in the provisions
of the international human rights treaties, but it is more
elaborated upon in the so-called ‘soft law' instruments. This
chapter analyses the duties of States, including obligations
and recommendations, which follow from the international
(United Nations) and regional (African Union) human rights
frameworks regarding FGM.

Obligations of States

International human rights treaties require States to respect protect and
fulfil the enjoyment of individual rights in their jurisdictions. States parties
have a due diligence obligation’® to take all necessary steps to enable
every person to enjoy the rights set out in chapter 4 of this publication.®®
Important to note is that States should refrain from invoking any custom,
tradition or religious consideration to avoid their obligations with respect
to FGM. The General Assembly Declaration on the Elimination of Violence
against Women stated in article 4 that "States should condemn violence
against women and should not invoke any custom, tradition or religious
consideration to avoid their obligations with respect to its elimination."®
Similar wordings can be found in other General Assembly resolutions,
the Beijing Declaration,® the reports of the Special Rapporteur on violence
against women®* and the agreed conclusions of the Commission on the
Status of Women.®> At the international level, traditional practices are
specifically mentioned in CEDAW and the CRC. Article 5 of CEDAW
requires States parties to “...take all appropriate measures: (a) To modify
the social and cultural patterns of conduct of men and women, with a view
to achieving the elimination of prejudices and customary and all other
practices which are based on the idea of the inferiority or the superiority
of either of the sexes or on stereotyped roles for men and women." Article
24 of the CRC says in sub-paragraph 3 that “States Parties shall take all
effective and appropriate measures with a view to abolishing traditional
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practices prejudicial to the health of children.” At the regional level, the
Maputo Protocol addresses the elimination of harmful practices, including
FGM. Article 5 says that “States Parties shall prohibit and condemn all
forms of harmful practices which negatively affect the human rights of

women and which are contrary to recognized international standards. States

Parties shall take all necessary legislative and other measures to elimi-
nate such practices.” These measures are: (a) awareness-raising through
information campaigns, formal and informal education, and outreach; (b)
prohibition, through legislative measures backed by sanctions, of all forms
of FGM, including medicalized procedure; (c) support for victims of FGM
in the form of health care, legal counsel, psychological care and support,
and education and training; and (d) protection of women who are potential
victims of FGM or other forms of violence, abuse or intolerance.

While there are regional frameworks that address violence against
women and girls,8 there is no legally binding international treaty specif-
ically dealing with violence against women and girls or more specifically
FGM. Nevertheless, General Comments of CEDAW and CRC?®’ can be
viewed as authoritative interpretative instruments, which give rise to a
normative consensus on harmful practices and the application of treaties.
The recently adopted Joint CEDAW/CRC General Comment on harmful
practices of November 2014 clarifies for example the obligations of States
parties to CEDAW and CRC by "providing authoritative guidance on legis-
lative, policy and other appropriate measures that must be taken to ensure
full compliance with their obligations under the two Conventions to elimi-
nate harmful practices.” Other (non-binding) human rights instruments are
also important to consider, including UN General Assembly Resolutions,
Declarations, Programmes and Plans of Action. These documents contain
recommendations for governments to take action in the field of FGM.

Recommendations for States
Recommendations that follow from the international and regional human
rights framework, which are not binding upon states, are classified in the
following categories and discussed further below.

* National laws

* Policies

* Financial support

* Data collection

* Educational, training and awareness-raising programmes

* Training of professionals

* Support of civil society organizations

* Support services

* Involvement of all actors

* Social and economic reintegration of FGM practitioners.
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National laws

States should ensure the enactment and effective enforcement of national
laws that prohibit FGM; protect women and girls from this form of
violence; and end impunity. The ICPD Programme of Action stated that
“Governments are urged to prohibit female genital mutilation wherever it
exists."® The Beijing Declaration and Platform for Action asked govern-
ments to take action and to “enact and enforce legislation against the
perpetrators of practices and acts of violence against women, such as
female genital mutilation.”® In resolution 53/117 the General Assembly
called upon States to “...develop and implement national legislation and
policies prohibiting traditional or customary practices affecting the health
of women and girls, including female genital mutilation, inter alia, through
appropriate measures against those responsible, and to establish, if they
have not done so, a concrete national mechanism for the implementation
and monitoring of legislation, law enforcement and national policies."?®
Fundamentally, FGM should be criminalized at the national level, and
perpetrators of FGM should be prosecuted.

Prosecution of FGM in Egypt BOX 1

Egypt has gone through an important milestone in its judicial history: for the first time, an FGM

case has made its way to the criminal court for prosecution. The case concerns a girl who died in
2013 as a result of an FGM procedure in a private clinic. In March 2014 the General Prosecutor's

office referred both the doctor and the girl's father to the criminal court for prosecution.”

Legal obstacles to prosecution of FGM cases need to be removed and
therefore laws need to be reviewed and revised, adjusted or amended
as appropriate. This follows from several documents, including General
Assembly resolutions,®? general comments of treaty bodies,* reports of
special rapporteurs,®* UN Secretary-General reports® and World Health
Assembly resolutions.®® In addition, several human rights documents® and
reports of treaty monitoring bodies®® recommend that States put in place
adequate and concrete national accountability mechanisms for implemen-
tation and monitoring of legislation, law enforcement and national policies.

Policies

Also needed is adoption of effective and appropriate measures to prevent
and abolish FGM.?® States are called upon to develop policies, regulations,
protocols and rules to ensure the effective implementation of national
legislative frameworks on eliminating FGM.'°° Various bodies have called
upon States to develop national action plans and strategies to eradicate
FGM." |t has been recommended, for example, that States parties include
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in their national health policies appropriate strategies aimed at eradi-
cating FGM in public health care. One such strategy could require health
personnel, including traditional birth attendants, to explain the harmful
effects of FGM to patients.’°? States are also called upon to ensure that
national action plans and strategies are comprehensive, multidisciplinary
and multi-stakeholder in scope and incorporate clear targets and indi-
cators for effective monitoring, impact assessment and coordination of
programmes among all stakeholders. Coordination mechanisms should
continue to be strengthened, as recommended by the General Assembly.1%3
These policies are necessary to "modify the social and cultural patterns of
conduct of men and women and to eliminate prejudices, customary prac-
tices and all other practices based on inequality, ideologies of inequality or
gender stereotypes." 04

Financial support

States have also been urged to allocate sufficient financial resources for
implementation of policies and legislative frameworks aimed at aban-
doning FGM.1% In his 2012 Report on Ending Female Genital Mutilation, the
Secretary-General wrote that “Strong political commitment is required at
the national level, demonstrated by comprehensive national laws and poli-
cies and the allocation of sufficient resources, including budgets, for their
implementation.”°® The General Assembly has also urged States to actively
support other “targeted innovative programmes” that address ending FGM.1%”

Data collection

Another recommendation for States is to collect and disseminate basic data
about prevalence, trends, attitudes and behavior regarding FGM, as well as
about reported cases and enforcement of legislation. This recommendation
can be found in many human rights documents.’®® The data can be collected
by universities, medical or nursing associations, national women's organiza-
tions or other bodies.®® The ICPD Programme of Action in 1994 noted that

Public inquiry on violation of women's reproductive
health rights in Kenya BOX 2

The Kenya National Commission on Human Rights launched a public enquiry in 2011 in
response to a 2009 complaint alleging systematic violations of women's reproductive health
rights in health facilities. Filed by the Federation of Women Lawyers-Kenya and the Center
for Reproductive Rights (United States), the enquiry aimed to establish the extent and nature
of violations of sexual and reproductive health rights and to recommend appropriate redress.
Kenya is the only country to have launched a public enquiry of this kind.

Source: www.knchr.org/Portals/0/Reports/Reproductive_health_report.pdf.
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these data were “urgently needed,"" but in December 2012 the General
Assembly still had to call for the collection of data on “all forms of discrimina-
tion and violence against girls, especially forms that are under documented,
such as female genital mutilations."™ It also called on States to develop
unified methods and standards for the collection of age-disaggregated data
and to develop additional indicators to effectively measure progress in elim-
inating FGM. It noted that these data should be disaggregated by sex, age
and geographic location to provide a better understanding of the situations of
girls, especially of the multiple forms of discrimination they face.

Where data collection and analysis surrounding FGM are already taking
place, they should "be strengthened and made more systematic, espe-
cially with respect to data on younger girls,” according to a report of the
Secretary-General. It noted that "[...] qualitative research should also be
intensified to improve understanding of sociocultural factors that could
facilitate abandonment and inform effective strategies to eliminate female
genital mutilation."™

Educational, training and awareness-raising programmes
Another recommendation is for introduction of appropriate educational
and training programmes and awareness-raising campaigns, based on
research findings about the problems arising from FGM. The objective
is to systematically reach the general public and relevant professionals,
including through the media, particularly television and radio discussion.™
The importance of education and the dissemination of information in
raising awareness of FGM are emphasized in the Maputo Protocol™ and
many UN human rights documents.™

Several monitoring bodies have also noted the need to continue and
strengthen awareness-raising campaigns."® The aim of such programmes
is to change prevailing attitudes on gender roles and stereotypes that
contribute to FGM."7 These programmes might help eliminate prejudices
that hinder women's equality and modify the social and cultural patterns
of conduct of men and women." Campaigns are also needed to improve
men's understanding of their roles and responsibilities with regard to
promoting the elimination of FGM.™

Governments should facilitate the establishment of multidisciplinary
information and advice centers regarding the harmful aspects of FGM, as
noted by the Committee on the Rights of the Child.?° A recent General
Assembly resolution provides the most elaborate explanation of govern-
ment duties regarding education, training and awareness-raising. It calls
upon countries to “enhance awareness-raising and formal, non-formal and
informal education and training in order to promote the direct engage-
ment of girls and boys, women and men and to ensure that all key actors,
Government officials, including law enforcement and judicial personnel,
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immigration officials, health-care providers, community and religious
leaders, teachers, employers, media professionals and those directly
working with girls, as well as parents, families and communities, to work to
eliminate attitudes and harmful practices, in particular all forms of female
genital mutilations, that negatively affect girls."? The General Assembly
also called upon countries to strengthen advocacy and awareness-raising
programmes and to mobilize girls and boys to take an active part in devel-
oping prevention and elimination programmes.? It especially encouraged
men and boys to take positive initiatives to combat FGM.

Empowering communities in Senegal

In Senegal, strengthening capacity on human rights in communities is a key element of
efforts to raise awareness. During 2013, for example, 100 communities were trained by

BOX 3

facilitators on topics such as democracy, human rights and responsibility, as well as prob-

lem-solving skills and health and hygiene. More than 6,500 men and women received

training in four regions during the year.
Source: Senegal Country annual report, 2013, UNFPA-UNICEF Joint Programme on FGM,/C.

Training of professionals

Adequate training for health care workers at all levels (nurses, midwives,
doctors and other relevant personnel) on issues raised in the context of
FGM is another recommendation.”® Since FGM is a critical health issue

for women, governments have been called on to ensure gender-sensitive
training to enable health care workers to detect and manage the harmful
consequences of the practice.”* Training should also address the increased
vulnerability of women and girls to HIV//AIDS and other sexually trans-
mitted infections resulting from FGM, according to the General Assembly.”?>
Governments have in addition been asked to ensure that social workers and
medical personnel provide competent, supportive services and care to girls
and women who are at risk or who have undergone FGM. Governments have
also been urged to compel such personnel to report cases to the appropriate
authorities when they believe girls or women are at risk.”® The Secretary-
General also called for governments to put in place effective sanctions to
discourage health professionals from performing FGM.?” The importance of
training professionals is emphasized in many human rights documents.'?

Support for civil society organizations

As early as 1998 the General Assembly welcomed “the work carried out
by non-governmental and community organizations in raising awareness
of the harmful effects of female genital mutilation and other traditional

Y|
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or customary practices affecting the health of women and girls."?° It also
recommended that countries “give vigorous support” to the efforts of
non-governmental and community organizations and religious institutions
at national and local levels working to eliminate FGM. The importance of
the work of NGOs is emphasized in several human rights documents.”*® The
Special Rapporteur on violence against women called on governments to
recognize the important role played by NGOs in working to eradicate FGM
and to give them all necessary support and encouragement.” In a 2002
report the Special Rapporteur noted that the “involvement of local women's
groups and civil society in the movement to eradicate harmful practices is
the only guarantee that the practice will not re-emerge in the future."™

The ‘grandmother approach’ in Uganda BOX 4

The 'grandmother approach’ for social change was pioneered in the Amudat region of

Uganda, where 50 grandmothers were trained to develop and deliver messages on FGM

abandonment. In 2013 the grandmothers held 10 dialogues encouraging abandonment of

FGM, reaching 114 girls. The programme is ongoing.
Source: Uganda country annual report 2013 of the UNFPA-UNICEF Joint Programme on FGM,/C

5.2.8 Support services

The General Assembly has urged countries to protect and support women
and girls who have been subjected to FGM and those at risk, including “by
developing social and psychological support services and care” and taking
“measures to improve their health, including sexual and reproductive health,
in order to assist women and girls who are subjected to the practice."3

In addition, States are obliged to ensure that FGM does not interfere with
access to prenatal and postnatal care and family planning.** States have
been urged to develop age-appropriate safe and confidential programmes
and medical, social and psychological support services to assist girls who
are subjected to violence,® which should include counselling for women
and men to discourage FGM.”*¢ Both the General Assembly™” and the Special
Rapporteur on violence against women have called for specialized shelter
services for women and girls at risk of FGM. The report of the Special
Rapporteur noted: “While shelters are generally associated with intimate
partner violence, such sanctuary is also required by girls and young women
escaping, for example, [...] female genital mutilation."38

Involvement of all actors

Also at the national level, governments have been called upon to ensure
that key actors such as law enforcement personnel, judicial personnel and
immigration officials, work together to eliminate FGM.*® A December 2012
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Medical services in Burkina Faso
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BOX 5

Burkina Faso is one of the countries that offer services to women who have suffered FGM,
especially to repair injuries caused by it. Since 2009, all district and regional hospitals have

developed the skills of health providers to treat complications resulting from FGM. Medical

supplies and kits to care for patients and promote the services in communities are an

investment in improving the lives of girls and women. In 2013 227 girls and women have

benefited from this treatment.
Source: Burkina Faso country annual report 2013 of the UNFPA-UNICEF Joint Programme on FGM,/C

General Assembly resolution urged States to “pursue a comprehensive,
culturally sensitive, systematic approach that incorporates a social perspec-
tive and is based on human rights and gender-equality principles in providing
education and training to families, local community leaders and members of
all professions relevant to the protection and empowerment of women and
girls in order to increase awareness of and commitment to the elimination

of female genital mutilations.”™° Other human rights documents similarly
mention the importance of a comprehensive, coordinated, systematic
approach based on human rights; an integrated strategy for abandonment of
FGM; and the involvement of multiple stakeholders at all levels.*

In addition States have been called upon to involve diverse actors in
publicity campaigns, including public opinion leaders, educators, religious
leaders, chiefs, traditional leaders (both community and religious), medical
practitioners, teachers, women's health and family planning organizations,
social workers, health care providers, child care agencies, non-govern-
mental organizations, arts organizations and the media. The objective is to
promote both collective and individual awareness of the human rights of
women and girls and of how harmful practices violate those rights. Groups
and individuals working directly with girls, as well as parents, families and
communities are also urged to participate in such campaigns.'*?

The General Assembly has called on communities and religious and
cultural groups and their leaders to be consulted in exploring alternatives
to FGM.*3 The Secretary-General wrote that "The integral role of communi-
ties in the abandonment of female genital mutilation should be recognized
and community-based abandonment initiatives supported.”*4

Social and economic reintegration of FGM practitioners

States have also been called upon to provide alternative training and educa-
tion possibilities for traditional practitioners of FGM.*> The Committee on
the Rights of the Child and the Secretary- General recommend that States
"provide retraining, where appropriate, for practitioners of female genital
mutilation and support them to find alternative sources of income."™#¢

Pursue a
comprehensive,
culturally
sensitive,
systematic
approach
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This chapter addresses recommendations in relation to FGM
following from the human rights monitoring mechanisms
directed to Burkina Faso, Egypt, Ethiopia, Kenya and Senegal.

Treaty Monitoring Bodies

Below, an overview is given of the concerns, recommendations and compli-
ments following from the "concluding observations” of the UN Committee
on the Rights of the Child (CRC) and the UN Committee on the Elimination
of Discrimination against Women (CEDAW) in relation to the practice of
FGM in Burkina Faso, Egypt, Ethiopia, Kenya and Senegal.

Burkina Faso

Burkina Faso has been commended by CEDAW for the various initiatives
carried out by the National Committee to Combat the Practice of Excision
and its campaign against FGM “which has resulted in a significant decrease
in this practice.”™ The CEDAW also welcomed the adoption of the National
Gender Policy in July 2009, and the adoption of the National Action Plan for
2009-2013 "Zero Tolerance for Female Genital Mutilation."™® The CRC also
commended the commitment at the highest levels of the Burkinabe's State
in the fight against FGM and the complementary initiatives undertaken,
including the setting up of a national hotline.*

Both the CEDAW and the CRC expressed their concerns about the
continuing prevalence of FGM in Burkina Faso. The CEDAW reiterated that
it remained "highly concerned that the practice continues to be widespread
and is being performed with a higher degree of secrecy and at a younger
age."™0 The CRC also remained concerned at the continuing prevalence of
FGM and the "low level of sanctions taken against those who subject chil-
dren to genital mutilation."™

Several recommendations were directed to the government of Burkina
Faso in relation to FGM. The CEDAW recommended Burkina Faso to
incorporate awareness-raising and educational campaigns addressed to
women and men, girls and boys, religious and community leaders, parents,
teachers and officials. It encouraged Burkina Faso to undertake such
efforts in collaboration with civil society organizations, women's groups
and community and religious leaders. The CEDAW also recommended
to eradicate FGM “explicitly recognizing that such practices should not
violate human rights under any circumstances."> The CEDAW recom-
mended Burkina Faso to effectively use innovative measures to strengthen
understanding of the equality of women and men and, in particular, to
develop outreach programmes for rural populations. The CEDAW encour-
aged Burkina Faso to increase its efforts to fully eradicate FGM and to
carry on its robust public advocacy strategy, especially among parents and



6.1.2

HUMAN RIGHTS MONITORING MECHANISMS

traditional leaders so as to change traditional perceptions connected with
this practice. The CEDAW also called upon Burkina Faso to bring offenders,
including parents, to justice. The CRC recommended Burkina Faso to
pursue its efforts to eradicate FGM throughout its territory, in particular

by better coordinating anti-FGM related activities, ensuring that offenders
are prosecuted and adequately punished and continuing awareness-raising
efforts to change cultural perceptions connected with FGM. In addition, the
CRC recommended reinforcing cooperation with neighboring countries in
the region to combat FGM >3

Egypt

Both the CRC and the CEDAW commended the criminalization of FGM™4
and measures taken in the context of the national campaign to counter this
practice, including the "FGM-free village" projects.® The CRC acknowl-
edged the significant awareness-raising efforts at national and village level
to prevent and eradicate FGM in the framework of the National Programme
to Combat Female Genital Mutilation.

Both the CRC and the CECDAW remain seriously concerned about
the persistence and high prevalence of FGM in Egypt, “which is a grave
violation of girls' and women's human rights and of the State party's
obligations under the Convention."™® In addition, the CEDAW noted with
concern the serious health complications for girls and women arising out
of this practice, “which in some cases may lead to death, and the impu-
nity of perpetrators.”™ In this respect, the CEDAW is concerned at the
loophole in the current law that allows doctors to perform FGM if there is
a "medical necessity.” The CRC is particularly concerned at impunity for
perpetrators, as indicated in the low number of convictions of individuals
performing FGM in violation of article 242 bis of the Penal Code, and at the
strong correlation between FGM and poverty. The CRC further regrets that
reporting cases of FGM is not mandatory under domestic law.

Both the CRC and the CEDAW recommended Egypt to strictly enforce
the application of the criminalization of FGM, including through Law No.
126 of 2008, as well as the prosecution and adequate punishment of
perpetrators of this practice. The CRC urged Egypt to making reporting
on FGM mandatory, to encourage public reporting to and strengthening
the monitoring of medical doctors by the Child Protection Committees,
and ensure that medical doctors who practice FGM are prosecuted and
punished in accordance with law.”® The CEDAW recommends that the
State party continue and increase its awareness-raising and educational
efforts targeted at both men and women, with the support of civil society
organizations and religious authorities, in order to completely eliminate
the practice and its underlying cultural justifications. Such efforts should
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include the design and implementation of effective educational campaigns
to combat traditional and family pressures in favour of this practice, partic-
ularly among those who are illiterate, especially parents. Similarly, the
CRC urged Egypt to develop sensitization programmes to foster positive
change in underlying social norms, value systems and attitudes which may
contribute to the practice of FGM, targeting households, local authorities,
religious leaders and medical practitioners as well as judges and pros-
ecutors. The CRC further recommends that Egypt consider adopting a
programme on alternative income for those performing FGM, and ensure
that the awareness-raising programme at village level conducted in the
National Programme to Combat FGM is extended throughout the country.

Ethiopia
Both the CRC and CEDAW welcomed Ethiopia's efforts to combat FGM
by, for example, the adoption of the new Criminal Code of 2005, which
criminalizes various forms of VAW including FGM and established special
investigation and prosecution units and victim-friendly benches in the
federal court system.’®© The CRC noted with appreciation the efforts
undertaken by the National Committee on Harmful Traditional Practices
in Ethiopia to document and combat FGM.'®' The CEDAW also noted that
FGM is declining among younger women and in urban areas.
Both the CRC and the CEDAW are concerned that FGM remains
highly prevalent in rural and pastoralist areas in Ethiopia (with the highest
rates in the Afar (91.6 per cent) and Somali (79 per cent) regions). The
CEDAW is also concerned that the penalties for FGM stipulated in articles
561-563, 567, 569 and 570 of the Criminal Code (2005) are too lenient.
The CEDAW is further more concerned that FGM cases are underreported
owing to cultural taboos and victims' lack of trust in the legal system, and
that criminal law provisions are not consistently enforced because of insuf-
ficient allocation of funds, lack of coordination among the relevant actors,
low awareness of existing laws and policies on the part of law enforcement
officials, lack of capacity to apply the law in a gender-sensitive manner
and discriminatory societal attitudes. In addition, the CEDAW is concerned
about the persistence of adverse cultural norms, practices and traditions
as well as patriarchal attitudes and deep-rooted stereotypes regarding the
roles, responsibilities and identities of women and men in all spheres of life.
It notes that such stereotypes also contribute to the persistence of FGM.16?
The CEDAW recommended Ethiopia to Amend the Criminal Code
(2005), with a view to increasing the penalties for female genital muti-
lation in articles 561-562, 567, 569 and 570. Furthermore, both the CRC
and the CEDAW urged Ethiopia to effectively enforce the provisions of
the Criminal Code (2005) regarding FGM, prosecute such acts upon
complaint by the victim or ex officio, and impose appropriate penalties
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commensurate with the gravity of the crime on perpetrators. The CEDAW
also recommends Ethiopia to provide mandatory training to judges,
including local and sharia court judges, prosecutors and the police on the
strict application of the FGM provisions of the Criminal Code. In addition,
the CEDAW encouraged women and girls to report acts of violence to the
competent authorities, by continuing to raise awareness about the criminal
nature and harmful effects of FGM on their health, eradicating the under-
lying cultural justifications of such violence and practices, destigmatizing
victims, and training law enforcement and medical personnel on standard-
ized, gender-sensitive procedures for dealing with victims and effectively
investigating their complaints. The CEDAW also urged Ethiopia to collect
disaggregated data on the number of complaints against, prosecutions
or convictions of, and sentences imposed on perpetrators of FGM, and
provide such data to the Committee.®3

The CRC recommended that Ethiopia adopts a comprehensive strategy
to prevent and combat harmful traditional practices and ensure resources
for its implementation, in particular in rural areas. Awareness-raising
campaigns on the negative effects on the health of children, especially
girls, should - according to the CRC - be conducted for the general public
as well as community, traditional and religious leaders. The CRC further
recommends that Ethiopia provides retraining, where appropriate, for prac-
titioners of FGM and support them to find alternative sources of income.'**

Kenya
The CEDAW welcomed the adoption of a National Plan of Action
(2008-2012) and the approval of a National Policy for the Abandonment
of Female Genital Mutilation in June 2010. The CRC acknowledged the
endeavors made by local administrative officers in collaboration with civil
society to protect the girl child from FGM, particularly the prohibition of
FGM under the Children's Act of 2001 and the implementation of the
Alternative Rite of Passage Initiative.®®

Both the CEDAW and the CRC reiterated their concern that FGM is
still widely practiced, especially among certain indigenous and minority
groups.'®® The CEDAW reiterated its concern at the persistence of adverse
cultural norms, practices and traditions as well as patriarchal attitudes and
deep-rooted stereotypes regarding the roles, responsibilities and identities
of women and men in all spheres of life. The CEDAW is concerned that
such customs and practices perpetuate discrimination against women,
and are reflected in women's disadvantageous and unequal status in many
areas, including in public life and decision-making and in marriage and
family relations. The CEDAW noted that such stereotypes also contribute
to the persistence of violence against women as well as harmful prac-
tices, including FGM. Furthermore, the CEDAW expressed its concern that
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despite such negative impacts on women, Kenya has not taken sustained
and systematic action to modify or eliminate stereotypes and negative
cultural values and harmful practices.”” The CEDAW also noted with
concern that despite the enactment of the Children's Act (2001) which
prohibits FGM, girls are increasingly subjected to FGM at younger ages

than previously. It is further concerned that this practice has not been
prohibited for women over 18 years.1

The CEDAW recommended Kenya to put in place, without delay, a
comprehensive strategy to modify or eliminate harmful practices and
stereotypes that discriminate against women, in conformity with articles
2 (f) and 5 (a) of the Convention. Such measures should include efforts,
in collaboration with civil society, to educate and raise awareness of this
subject, targeting women and men at all levels of society, including tradi-
tional leaders. In addition, the CEDAW urged Kenya to address FGM by

instituting public education programmes and enforcing prohibition of those

practices; and to use innovative measures to strengthen understanding
of the equality of women and men including working with the media to
enhance a positive and non-stereotypical portrayal of women. In addition,
the CEDAW recommended Kenya to ensure the effective implementation
of the 2001 Children's Act which outlaws FGM for girls under 18 years,
as well as prosecution and punishment of perpetrators of the practice, to
take all necessary measures to expedite the enactment of the Prohibition
of Female Genital Mutilation Bill (2010) which will, inter alia, outlaw the

© SHEILA MCKINNON
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practice for all women; to continue and increase its awareness-raising and
education efforts targeting families, practitioners and medical personnel,
with the support of civil society organizations and religious authori-

ties, in order to completely eliminate FGM and its underlying cultural
justifications; and to establish support services to meet the health and
psychosocial needs of women and girls who are victims of this practice.’®®
The CRC recommended Kenya to strengthen its measures regarding

FGM and ensure that the prohibition is strictly enforced; to conduct
awareness-raising campaigns to combat and eradicate FGM,; to intro-
duce sensitization programmes for practitioners and the general public to
encourage change in traditional attitudes, and engage the extended family
and the traditional and religious leaders in these actions.

Senegal
Senegal has also been commended by the Treaty Monitoring Bodies for its
efforts in the fight against FGM. The CRC took notes of the progress made
by Senegal in the effort to bring domestic law into compliance with the
Convention" and welcomed the in enactment of Law No. 99-05 of 1999
prohibiting FGM.”2 The CRC noted with appreciation the efforts made by
Senegal in combating FGM."”3

Both the CEDAW and the CRC expressed their concerns about the
persistence of FGM in Senegal. The CRC was concerned that “some tradi-
tional cultural attitudes towards children may hamper the full enjoyment
of the rights embodied in the Convention by children in Senegal. An under-
standing of children as subjects of rights has not yet penetrated all strata
of Senegalese society."” The CRC remained concerned by the continuous
impact of FGM, which hampers the implementation of the Convention.”>

The CEDAW and CRC made several recommendations to the
Senegalese government in relation to FGM. In 1997, before the national
law that criminalizes FGM was adopted, the CRC recommended that
Senegal should ensure that national legislation conforms fully to the
provisions and principles of the Convention of the Rights of the Child and
that “specific provisions should be included with a view to clearly forbid-
ding female genital mutilation.""”® In addition, the CRC recommended that
adequate legislative and other measures should also be taken to estab-
lish a complaints procedure for children whose fundamental rights have
been violated.”” The CEDAW encouraged Senegal in 1994 to “step up
its public information campaigns on behalf of women and to expand its
programmes to combat traditional practices which affect women's health
and advancement in order to eliminate persistent forms of discrimination
against women."”® The CRC encouraged the Government to “pursue its
efforts aiming at promoting advocacy and awareness and understanding
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of the Convention and having its basic principles grasped by the general
public, in particular by ensuring the translation of the Convention in all
national languages and paying particular attention to people living in rural
areas. The Government should pursue such efforts in close cooperation
with community and religious leaders, with a view to promoting change

in persisting negative attitudes towards children, particularly girls, and

to abolishing practices prejudicial to the health of children, in particular
female genital mutilations.”7® More concretely, the CRC recommended
Senegal to (a) continue with awareness-raising campaigns to combat

and eradicate FGM; (b) to introduce education and awareness-raising
programmes for practitioners and the general public to encourage change
in traditional attitudes and discourage harmful practices, engaging with the
extended family and the traditional and religious leaders and support prac-
titioners of female genital mutilation to find alternative sources of income;
and (c) to ensure the implementation of the Law No. 99-05 regarding the
prohibition of FGM and ensure that perpetrators are brought to justice.’®

Universal Periodic Review (UPR)

During the first cycle of the UPR, 211 recommendations were made on
FGM. Approximately 120 recommendations focused on reviewing, enacting
and implementing laws and policies, and more than 40 on conducting
awareness-raising campaigns. A number of the remaining recommen-
dations were general in nature, asking the State under review to “take
measures” or “promote efforts” to address the issue. An example of a
robust recommendation is the following: “Adopt and implement legislation
prohibiting FGM, and ensure that offenders are prosecuted and punished,
and take legal and education measures to combat this practice."’®

Regional performance on FGM recommendations
made during the first cycle of the UPR FIGURE 2

Africa

Asia-Pacific

Eastern Europe
Latin Am. & Carib.
W. Europe & Others

TOTAL

Recommendations Made* | Recommendations Received
Accepted Rejected Unclear
19 e
26
36
123
220 . ma 730

*Excluding the State of Palestine and the Holy See.



HUMAN RIGHTS MONITORING MECHANISMS

Examples of recommendations on tackling FGM
made under the Universal Periodic Review TABLE 1

General "Continue its initiative to combat and put an end to the practice of excision”
recommendations "Continue to fight against FGM"

"Take appropriate and efficient measures with the view to ending the practice of female
genital mutilation”

"Maintain and reinforce all measures aimed at eradicating female genital mutilation,
which is often related to other forms of aggression against women"

Legislation "Continue and increase efforts to eradicate female genital mutilation (FGM) throughout
the country; bring perpetrators to justice and ensure adequate punishment"

"Continue its efforts to eradicate female genital mutilation and strengthen implemen-
tation of its laws and administrative decisions criminalizing its perpetrators”

"Make all efforts to take the necessary measures to ensure that there is an effective
prohibition of female genital mutilation"”

"Urgently adopt legislation criminalizing female genital mutilation, and train members
of the police, prosecutors and judges on the strict application of laws and regulations
to be adopted in this field

"Prosecute and punish persons who, despite awareness campaigns, continue to be
perpetrators or accomplices of FGM, according to the law of 22 January 1999"

National "Further pursue the national strategy and the action plan on the elimination of harmful
Action Plan traditional practices and FGM"

"Continue its efforts to achieve the goals of the second national Plan to eliminate
excision (2012-2015)"

"Continue its positive engagement toward the total eradication of excision by 2015
as indicated in national Action Plan”

Awareness "In order to eradicate FGM, increase public advocacy and training of judiciary and
raising public officials, traditional leaders and parents, both men and women"

"Step up efforts to ensure the effective implementation of the ban on FGM, in partic-
ular through the implementation of preventive measures such as the dissemination of
information and awareness-raising among populations at risk”

"Ensure strict criminalization of female genital mutilation and carrying out aware-
ness-raising to eradicate its acceptability among the public”

Involvement "Pursue a regular dialogue with the stakeholders in various communities nationwide,

stakeholders including the village chiefs, religious leaders, men and boys as well as civil society
in order to promote a better understanding of the importance of equality between
women and men and to identify practical means of putting an end to harmful prac-
tices against women and girls including FGM

"Intensify efforts in the direction of sensitizing all stakeholders to prevent FGM"

Prevention "Increase the resources devoted to the prevention of violence against women and of FGM"

Lessons “Continue its efforts to eradicate the practice of FGM by, for example, looking at the
learned lessons learned by other countries in the region that are dealing with this issue”
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A large number of the recommendations, 174, were accepted by the

country to which they were directed (see table 1). Thirty recommenda-
tions received unclear responses from six States. Seven recommendations
were rejected, by two States that denied that FGM was practiced in their
countries. In both cases, the compilation of information reflected concerns
raised by treaty bodies about the existence of the practice.

Special Procedures

Recommendations extracted from some of the reports of Special
Rapporteurs with reference to FGM, violence against women and harmful
practices for few countries.

In general, the recommendations for States by the different human
rights mechanisms provide a strong basis and justification for interven-
tions aimed at enhancing the accountability of States as a duty bearer
within a human rights perspective in addition to also informing the focus
and content of programmatic interventions designed to protect girls and
women from FGM and provide appropriate care services. Hence, there is
a need to be systematic and design ways to make use of the recommen-
dations for States by the different human rights mechanisms. In addition,
efforts should also be exerted to make inputs into and inform the prepara-
tion of reports generated through the various human rights mechanisms.

© SHEILA MCKINNON
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Examples of recommendations addressing FGM by Reports

of the Special Rapporteurs on various thematic areas

TYPE OF REPORT

Report of the Special Rapporteur
on the right of everyone to

the enjoyment of the highest
attainable standard of physical
and mental health

Report of the Special Rapporteur
on torture and other cruel,
inhuman or degrading treatment
or punishment

Report of the Special Rapporteur
on the situation of human rights
and fundamental freedoms of
indigenous people

Report of the Special Rapporteur
on torture and other cruel,
inhuman or degrading treatment
or punishment

RECOMMENDATION

"expand existing and seek new methods of enforcing
laws prohibiting harmful “traditional practices,”
especially those that discriminate against women,
including trokosi and female genital mutilation”

"establish effective mechanisms to enforce the
prohibition of violence against women, including

traditional practices such as female genital mutilation,

continue to organize awareness-raising campaigns
and conduct a study to assess the prevalence of
female genital mutilation”

“the government should reinforce its efforts to achieve
the effective eradication of FGM in all communities,
by helping promote culturally appropriate solutions
such as alternative rites of passage and supporting
women's organizations in these tasks"

"establish effective mechanisms to enforce the
prohibition of violence against women including
traditional practices, such as FGM, and continue
awareness raising campaigns to eradicate such
practices, and expedite the adoption of the violence
against women bill"

TABLE 2
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Although the United Nations and the African Union have
played a significant role in recognizing FGM as a human
rights violation, the challenge of ending the practice ulti-
mately depends on action at national level. This chapter
examines the implementation of the international and
regional human rights framework in five countries:
Burkina Faso, Egypt, Ethiopia, Kenya and Senegal.

Ratification of international instruments

As shown in table 6, three of the five countries have ratified the relevant
international and regional human rights treaties. Ethiopia has signed but
not yet ratified the Maputo Protocol, and Egypt has not signed or ratified it.
This means that these two countries are not bound by the legal provisions
set forth in the protocol.

Ratification of international instruments relevant to FGM

in selected countries TABLE 3
Convention on African African
the Elimination Charter on Charter on
of All Forms of  Convention on Human and the Rights and
Discrimination  the Rights of Maputo People's Welfare of the
against Women the Child Protocol Rights Child
Burkina 14 Oct 1987 31 Aug 1990 9 Jun 2006 7 Jun 1984 8 Jun 1992
Faso
Egypt 18 Sep 1981 6 Jul 1990 Neither signed 20 Mar 1984 9 May 2001
nor ratified
Ethiopia 10 Sep 1981 14 May 1991 Signed 15Jun 1998 2 Oct 2002
1Jun 2004,
not ratified
Kenya 9 Mar 1984 11 Dec 1995 13 Oct 2010 23 Jan 1992 25 Jul 2000
Senegal 5 Feb 1985 31 Jul 1990 27 Dec 2004 13 Aug 1982 29 Sep 1998

Note: Date provided is date of ratiftation unless otherwise indicated.
Source: https.//treaties.un.org/Home.aspx?lang=en and www.achpr.org/instruments/.
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National laws

Constitutions

All five of the countries have a constitutional guarantee or statutory
recognition of the rights of women and girls. However, only Ethiopia's
Constitution in addition specifically protects women from bodily harm and
harmful customs, laws and practices. Article 4 of Ethiopia's Constitution
says, “Women have the right to protection by the state from harmful
customs, laws and practices that oppress them and cause bodily or mental
harm to them are prohibited.” The constitutions of Burkina Faso, Egypt,
Kenya and Senegal do not specifically address harmful practices.

Legislation prohibiting FGM

All five countries have passed legislation criminalizing the practice of FGM.
Kenya has the most recently passed and most elaborate law. In 2011 the
Government adopted the Prohibition of Female Genital Mutilation Act,
drafted by the Kenya Women's Parliamentary Association. It mandates a
sentence of three to seven years or a fine of Ksh 500,000 (nearly $6,000)
for anyone practicing FGM, including traditional practitioners, parents,
doctors and nurses - even the person who supplies the premises or the
knife. The same penalties also apply to anyone convicted of bringing a girl
into Kenya from abroad to be cut; hiring a person to perform FGM: failing to
report an incident of FGM; or carrying it out on a Kenyan in another country.
The act provides for entry by law enforcers into premises where they suspect
FGM is being carried out. Realizing the act in Kenya was a long process and
required employing various strategies at different levels (see box 6).

The law specifies revocation of licenses of medical practitioners
performing the procedure. If a girl dies as a result of a procedure (due
to infection, excessive bleeding, etc.), the sentence for anyone directly
involved can be life in prison. The act clearly states that individuals cannot
avoid prosecution by claiming that FGM is a cultural or religious custom or
practice and that the victim gave consent to be cut. The law also prohibits
the use of derogatory or abusive language to harm a woman/girl for not
having undergone FGM or a man for marrying/supporting a girl who has
not undergone the practice. It also established the anti-FGM Board to
implement and monitor the law. Supported by the Government, it draws its
members from relevant ministries.

Senegal amended its Penal Code to prohibit FGM in 1999. Punishment
for participation calls for imprisonment from six months to five years (Law
99-05, Article 299 bis). The maximum punishment applies when FGM has
been practiced or facilitated by a member of the medical or paramedical
profession. The law requires hard labor for life if the girl dies. The same
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Supporting legislation that criminalizes the practice of FGM
in Kenya BOX 6

In 2008, UNFPA provided technical and financial assistance to the Ministry of Gender,
Children and Social Development to conduct a national study on FGM that led to the creation
of an FGM/C National Secretariat. The Secretariat played a pivotal role in coordinating the
efforts of various stakeholders and in the formulation of a national policy on FGM that paved
the way to drafting the Prohibition of FGM Bill 2010. On October 7, 2011, Kenya's President
signed into law the Prohibition of FGM Act 2011, which for the first time unequivocally crim-
inalized FGM in Kenya. The journey to passing the act was long and employed a number of
strategies: advocacy and mobilization of parliamentarians, community and religious leaders,
women lawyers, medical professional associations and youth; high visibility of and active
support by male parliamentarians; personal testimony by women parliamentarians from
practicing ethnic groups; education workshops and dialogues between communities, civil
society and government entities; and widespread media campaigns that stressed the human
rights aspects and adverse health consequences of FGM.

Source: UNFPA-UNICEF Joint Programme on FGM/C Annual Report 2012.

penalties apply to any person who, through gifts, promises, influence,
threat, intimidation or abuse of authority or power, causes FGM to take
place or instructs others to practice it.

In 1996, the Government of Burkina Faso adopted a penal code (Law No.
043/96/ADP) prohibiting the practice of FGM. Article 380 stipulates that
anyone who violates or attempts to violate the physical integrity of female
genital organs by means of total removal, excision, infibulation, numbing or
any other means shall be punished by a term of imprisonment of six months
to three years and/or a fine of CFA 150,000 to 900,000 (between $300 and
$1,800). If the procedure leads to death, the sentence is imprisonment for
5t0 10 years. Articles 381 and 382 stipulate the maximum punishment for
medical professionals who perform FGM and the possibility of disbarment
from practice by the courts for up to five years. Anyone having knowledge
of the FGM action who does not notify the authorities is to be punished by a
fine of CFA francs 50,000 to 100,000 (around $100 to $200).

In revising its Criminal Code in 2005,'8? Ethiopia criminalized several
harmful practices, including FGM, in articles 565, 566 and 567. Whoever
circumcises a woman of any age is punishable with simple imprisonment
for not less than three months, or a fine not less than 500 Birr (around
$25). Infibulation of the female genitals is punishable with rigorous
imprisonment from three to five years. Where injury to body or health has
resulted from the act of FGM, the penalty is more severe: rigorous impris-
onment from 5 years to 10 years.
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FGM is criminalized in Egypt in Penal Code 242. The law stipulates
imprisonment of FGM practitioners for three months to two years, or a fine
of 1,000 to 5,000 pounds (around $150 to $725).

Court cases

The government of Burkina Faso has shown strong political commitment by
implementing national legal instruments against FGM, resulting in a rela-
tively large number of court cases (see box 7). Between 1997 and 2005,
94 individuals (traditional practitioners and parents) were sentenced for
violating the law. From 2005 through 2009, the number increased to 686
(40 traditional practitioners and 646 parents). Since 2009, 109 FGM cases
have been recorded, 278 individuals have been prosecuted and 190 have
been convicted.

FGM court cases in Burkina Faso BOX 7

The courts in Burkina Faso do not hesitate to sentence people found guilty of practicing
FGM on under-age girls. Such arrests are usually the result of anonymous tips. As early

as 1990 the Government established a national telephone hotline, the ‘Green Phone: SOS
Excision’, to encourage people to report cases of FGM, even though the practice was

not illegal at that time. Today, such reports serve as the basis for legal interventions and
prosecutions. Information about the hotline is disseminated on radio and television, in news-
papers, on posters, at public events, in street theatre and door to door by the police.

“In the last few years many more people have been reporting cases of FGM," said Permanent
Secretary of the National Committee to Fight the Practice of Excision (SP/CNLPE). “This
doesn't mean that more people are practicing FGM, but that more people are aware of the
harm caused by the practice and are reporting cases. In the past they didn't speak up because
FGM is considered a family matter and there is a sense of family and community solidarity.
People were afraid they would be treated as social outcasts if they reported cases. But recently
we've had many reports from around the whole country, especially from areas where people
never reported this before, where there used to be a code of silence surrounding this issue.”

In 2009, 203 cases of FGM were reported. Callers to the hotline tend to be women,
educated individuals and young people. Cases are also reported at police stations or customs
offices, through religious leaders and local administrators, or directly to the SP/CNLPE. When
an informant reports that the procedure is about to be carried out, the police go to the scene
to halt it. They tell the family that FGM is against the law and explain why it is harmful. If

the procedure has already been carried out, they take the child to a health clinic for medical
examination and treatment. Meanwhile, the police create a case file, which then starts on its
path through the justice system.

Source: UNFPA-UNICEF Joint Programme on FGM,/C ‘Burkina Faso has a strong law against FGM, but winning hearts and minds
remains crucial’. See www.unfpa.org/gender/docs/fgmc_kit/burkinafaso.pdf.
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Few other countries have systematic, reliable and comprehensive data.
There have been around 25 cases in Egypt since the law was issued in
2008, with 5 convictions. In Senegal there have been 7 court cases, but
only 1 conviction. In Kenya 7 cases were reported to the police, 3 cases
went to court and 1 was prosecuted. In Ethiopia, 13 cases violating national
FGM laws were prosecuted in 2013, compared to 1 case in 2012.183

Capacity and financial resources

In all five countries, law enforcement mechanisms are in place to monitor
implementation of the legislative framework. However, they all face two
critical issues: inadequate capacity and insufficient resources allocated for
implementation of the laws. None of the countries has sufficient govern-
ment funding to cover the costs. Governments need to mobilize more funds
dedicated to abandonment of FGM in order to strengthen the mechanism
to enforce the law.

Policies and national action plans

A national plan of action and health or gender-related policies has been
formulated in all five countries to promote the abandonment of FGM and
other harmful practices. These plans, policies and other strategic interven-
tions were developed to implement and enforce national laws banning the
practice of FGM.

In Ethiopia, the Government promotes the abandonment of harmful
practices in a number of national policies covering population, health and
women's issues. The National Policy on Women, developed in 1993, was
strengthened in October 2005, when the Women's Affairs Office, which
previously came under the Office of the Prime Minister, became a line
ministry. In 2006, the Committee on the Rights of the Child argued that
"a comprehensive strategy to counteract harmful traditional practices has
not been developed,”®* and it recommended that Ethiopia adopt such a
strategy. In December 2008, an inter-ministerial body was established to
prevent and respond to gender-based violence, including FGM and other
harmful practices.

In Senegal, the Government incorporated provisions to end FGM into a
broader national policy framework that includes the National Programme
for Reproductive Health (1997-2001), National Health and Social
Development Programme (1998-2007), Plan of Action for Women (1997-
2001) and Poverty Reduction Strategy Paper (2006-2010). In 2000, the
Ministry of the Family and National Solidarity developed the National Plan
of Action for the Abandonment of FGM (2000-2005) to coordinate efforts
to abandon the practice. In February 2010, a new national action plan was
adopted for 2010-2015 (see box 8).
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Human rights-based plan of action: Senegal BOX 8

In the 2010-2015 National Action Plan, the Government of Senegal officially endorsed the
human rights-based, community empowerment approach as the preferred strategy for
community-level engagement. Empowerment through educating people on human rights
is an essential component of the new policy. This strategic decision follows the evaluation
of the first national plan of action (2000-2005), which showed the impact of this mecha-
nism. The approach refers to fundamental human rights, the concept of cultural sensitivity
and commitment by rights-holders. It requires the free and genuine participation of those
affected and calls for special attention to non-discrimination, equality and fairness.

Source: Ministry of Family Government of Senegal, National Plan of Action 2010-2015, Dakar Senegal 2009.

Policies and action plans have also been put in place in Kenya to The approach refers
address FGM. They include the 2007 National Reproductive Health Policy,  to fundamental
with the theme of ‘enhancing reproductive health status for all Kenyans'; human rights,

the National Plan of Action for the Elimination of Female Genital Mutilation the concept of

in Kenya (2008-2012) and the Adolescent and Reproductive Health Policy cuItu.r§I.
and Plan of Action (2005-2015). The need for a comprehensive policy senS|t|\(|ty
framework specifically addressing FGM led to formulation of the National E;dri;?:;r_r;:éﬂee:;
Policy for the Abandonment of FGM (2008-2012), approved by the
Cabinet in June 2010. The policy was instrumental in the formulation of a
new law known as the Prohibition of FGM Act 2011.
Burkina Faso has enjoyed strong government support for abandon-
ment of FGM for many years. It established a policy to end the practice
in the early 1980s and continues to advocate strongly against it. The
national plan on FGM involves advocates from several important sectors
of society: religious leaders, the police force, medical professionals,
teachers and youth and women's organizations. In 2003 Burkina Faso
began implementing an integrated communication plan, in which the SP/
CNLPE broadcasts information about harmful practices including FGM over
regional and provincial radio stations. The plan provides training for volun-
teers who discuss the consequences of FGM with communities as part
of efforts to persuade them to abandon the practice. The five volunteers
in each community include two women and a representative of the local
traditional authority, a local youth group and a local NGO. This has ensured
that messages are broadly disseminated to a wide range of groups.
In Egypt the action plan to combat FGM is focused on a project,
the FGM-Free Village Model, spearheaded by the National Council for
Childhood and Motherhood in collaboration with a consortium of donors
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and UN partners. The project aims to eliminate the social pressure to cut,
targeting all community members in 120 villages throughout Upper and
Lower Egypt. It was designed to empower girls and their families to make
a well-informed choice to abandon FGM. The project works with commu-
nities as a whole, instead of individual families or specific target groups,
to create an environment conducive to dialogue. The idea is for influential
groups (community leaders, teachers, mothers, midwives, youth and men)
to support families to abandon the practice.

74 Awareness-raising

All five countries have been successful in using diverse communication
media to reach a broad audience, from cities to remote rural areas (see box
9). The tools include press releases and radio and television programmes,
such as soap operas, talk shows, panel discussions and phone-ins in local
languages. Social media such as Facebook and Twitter have provided rich
opportunities for discussion and dialogue, especially among young people
and adolescents. In Kenya, young women and men are sharing information
and discussing FGM with their Facebook friends and peers.

In raising people's awareness and breaking the silence around
FGM, the countries have worked closely with national and local
media to bring the issue into the public realm, encouraging change
in social norms. Media events take place in every country throughout
the year, especially during celebrations of the annual International
Day of Zero Tolerance of FGM. Media coverage of large-scale public
declarations of abandonment of the practice have been documented
in Egypt and Ethiopia and widely disseminated.

Awareness-raising takes place at the grass-roots level through
community education sessions in all five countries. The curriculum
covers issues ranging from fundamental human rights, such as
the right to bodily integrity and the right to be protected against
all forms of discrimination, to women's health and the health
consequences of FGM. Participants are engaged through group
discussions, role-playing, theatre, poetry and song. In Senegal,

a bold course on FGM, probably the first of its kind anywhere, has been
integrated into high school and college curricula. Aimed at students aged
10-19, the course covers the different forms of FGM, the health and psycho-
logical effects of the practice, and the human rights that apply to girls’
physical integrity, among other topics.
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Diverse communication for sensitization on FGM BOX 9

Radio
programmes:

Media dialogues:

Engagement with
school teachers:

In Burkina Faso, an estimated 350,000 people listened to 840 radio
programmes discussing FGM in three local languages. The broadcasts
consisted of interviews with a panel of religious and traditional leaders
and officials of the justice system, who discussed the consequences of
FGM in the short, medium and long term; the possibility of repairing
damage caused by the practice; anti-FGM legislation; and complications
from FGM during childbirth.

In Ethiopia three media dialogues were conducted at the community
level in Afar and broadcast on regional radio in the local language.
Members of the media, religious leaders and government officials
discussed the impacts of FGM on the health of women and girls. At the
end of the dialogues, the media participants expressed their commit-
ment to continue reporting on the issue. In addition, a radio spot about
FGM was transmitted every day for 100 days on the regional radio
station in Afar. The official declarations of two Afar districts to abandon
FGM were covered by several media outlets including the national
network, Afar TV, two regional radio stations and local newspapers.

Teachers in Kenya are proving to be highly effective, dedicated
advocates against FGM. The Joint Programme supported the NGO
Women Empowerment Link to conduct a training of trainers for 31
primary school teachers on how to work with students and parents to
prevent FGM. Once trained, the teachers organized forums on FGM,
gender-based violence and human rights for parents, teachers and
students aged 12 to 15, the age when girls in this area often undergo FGM.

Source: UNFPA-UNICEF Joint Programme on FGM,/C: Accelerating Change, Annual Report 2011.
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Data collection

Since 2000, the governments of the five countries, in collaboration with
partners, have carried out national household surveys to collect data on
FGM. The tools have been Demographic and Health Surveys (DHS), which
are typically, conducted every five years, and Multiple Indicator Cluster
Surveys (MICS). These surveys provide data on national prevalence rates,
the distribution of the practice within countries and the circumstances
surrounding it.’® DHS has been conducted in all five countries and twice in
Ethiopia and Kenya, while MICS have been carried out in Burkina Faso and
Senegal. Studies have also been carried out in these countries, including
those focusing on the social conventions and norms that uphold FGM,
along with quantitative and qualitative research and knowledge, attitudes
and practices surveys. These sources of information have been vital tools
for formulating national action plans and designing FGM programmes.

Some government bodies, such as ministries of health, also collect data.
In Burkina Faso, several initiatives have been taken to generate additional
supplementary data on FGM. Under a pilot project in several rural areas,
medical staff collected data using the biomedical observation method. In
Ethiopia, on the other hand, registration cards for pregnant women record
medical history, antenatal check-ups, delivery and postnatal check-ups.
The cards serve as a mechanism to follow up on the status of newborn
baby girls. In addition, a survey conducted in seven regions collected data
on knowledge, attitudes and practices related to violence against women
and FGM levels among practicing groups.

All five countries recognize the importance of developing more human
rights-based and culturally sensitive monitoring and evaluation systems.
They have expressed the need to invest in systematic monitoring and eval-
uation to identify high-prevalence areas that require further assistance and
to respond to specific contexts through appropriate interventions.

Training
Training of health care professionals is taking place in all five countries,
reflecting understanding of the important role of public health services
in preventing FGM and mitigating its harmful effects on women's health.
The training includes the clinical management of FGM and reproductive
health-related complications, as well as promotion of its abandonment. The
antenatal period is a particularly timely opportunity to provide information to
women and other family members about the health consequences of FGM.
In countries such as Burkina Faso, health care providers in remote areas
have been trained to provide better treatment for women suffering the
effects of the FGM procedure. In Senegal, health workers have been trained



IMPLEMENTATION OF THE HUMAN RIGHTS FRAMEWORK
BY FIVE AFRICAN STATES

on the human rights approach to FGM, enabling them to support commu-
nity efforts to abandon the practice. In Egypt, Ethiopia and Kenya, where
families seeking the FGM procedure go to doctors and other trained health
professionals, training has been provided to health care providers. It includes
comprehensive information about FGM and why it should be stopped, as
well as technical knowledge about how to care for girls and women suffering
complications of it. The training also addresses how to resist requests for
FGM and counsel patients to abandon the practice. In Egypt, the State has
developed strategies to curtail the practice (see box 10).

Professionals in the justice system are also being trained to implement
laws against FGM. In 2012, a number of judges, prosecutors, lawyers,
magistrates and police probation officers in Ethiopia, Kenya and Senegal
were trained in the enforcement of their respective laws. In Senegal, a
work plan was developed by the Ministry of Justice to inform the public
and better apply the law, in collaboration with key stakeholders across
14 regions. The Ministry of the Family organized workshops across the
country to encourage implementation of the law. These were attended by
administrative authorities, local elected officials and representatives of
community-based organizations.

State efforts to curtail medicalization of FGM in Egypt

BOX 10

The term 'medicalization’ is used to describe cases in which FGM is performed by medical

providers. In Egypt, a 2012 survey of health professionals revealed that medicalization still

poses a major threat to abandonment of FGM. Survey results showed that health care

providers appeared to still be susceptible to the traditional mythology surrounding the prac-
tice, rather than current scientific evidence. As demand persists, health care providers are

also tempted by the additional income.

To enforce the medical ethical principle to safeguard the health of the people, the Ministry of
Health and the Ministry of State for Family and Population have devised various strategies to

prevent and end the medicalization of FGM. These include provision of a training manual and
a question-and-answer booklet for health care practitioners, which have been mainstreamed

into the pre-service training programme for physicians. A trainer's manual was developed for

doctors in public hospitals and health units. A monitoring surveillance system that includes
an anonymous reporting mechanism has also been developed to report doctors who continue

to perform FGM despite the law against the practice, especially at private clinics.

Source: UNFPA-UNICEF Joint Programme on FGM,/C, Annual Report 2012.
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7.7 State support to NGOs and religious and traditional leaders
To accelerate abandonment of FGM, the five countries have been
supporting partnerships among stakeholders, particularly NGOs, faith-
based organizations and religious and traditional leaders. In the Gusii
community in Kenya, where rates of FGM are among the highest in the
country (at 96 per cent), traditional elders have made a public declaration
on the abandonment of FGM. In Ethiopia, a regional network of NGOs
and civil society groups has been established to advocate against harmful
practices, including FGM. In Burkina Faso the Human Rights Network
and FGM has been formed (see box 11). In Egypt, a local NGO, Childhood
Development Association, has worked with a partner to design a manual
for advocacy leaders on changing harmful practices through peer educa-
tion using the latest techniques and youth-specific messages. A leading
NGO partner organization of Senegal in the campaign to end FGM is
Tostan, which has vast experience in successfully promoting the abandon-
ment of the practice through its community education programmes based
on human rights principles.

The involvement of NGOs and opinion leaders, particularly traditional
and religious figures, has played an important role in raising awareness
and stimulating public debate about FGM. In communities where there
is a strong perception that the practice is required by Islam, for instance,
the engagement of religious leaders in public discussion has proved to be
essential in disassociating the practice from religious considerations and
creating an enabling environment for change.

Partnership with religious leaders in Burkina Faso BOX 11

In Burkina Faso, the involvement of Muslim religious leaders is deemed essential in
persuading Muslim populations to abandon FGM. Hence it is highly significant that in 2011,
57 imams and one Catholic priest made public declarations supporting abandonment of the
practice. The involvement of traditional leaders (local chiefs) in the campaign has also proved
to be a powerful communication tool. Support from an especially influential chief led several
villages to reject the practice.

With technical and financial support from the Joint Programme, the Network of Islamic
Organizations for Population and Development produced a handbook in Arabic on ‘Islam and
FGM/C" which is used by Islamic preachers. In addition, a national conference on ‘Islam and
FGM/C: the Role of Religious Leaders’, organized by the Network and hosted by a prominent
Senegalese religious scholar attracted 94 participants - 72 men and 22 women.

Source: UNFPA-UNICEF Joint Programme on FGM/C: Accelerating Change, Annual Report 2011.
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Support has been provided to local and national NGOs and commu-
nity-based organizations to build and strengthen their capacities through
various training programmes. Many NGOs and civil society groups have
incorporated the human rights approach into their policies and programmes.

Religious networks have been supported to enable them to carry out
dialogue sessions and peer-to-peer discussions, as well as to conduct
study visits to neighboring countries and to engage in home visits. As a
result, religious leaders have issued edicts, Fatwas or public statements
in sermons; at awareness sessions, conferences and seminars; and during
debates on television and in other media events.

Alternatives to FGM

In many communities FGM is performed as a rite of passage, marking an
adolescent girl's transition to adulthood. It is a time for imparting tradi-
tional values, often accompanied by a celebration with dancing, food and
drinks. Alternative rites of passage have been developed that preserve the
positive sociocultural aspects of the ritual without requiring adolescent
girls to undergo FGM. In Kenya (see box 12), as in communities in Gambia,
Uganda and United Republic of Tanzania, alternative ceremonies have been
well received. Such rites are accompanied by a process of participatory
education that engages the whole community. Participating adolescent
girls are given instruction on a wide range of topics designed to equip them
for adulthood. They learn about the positive values of the local culture,

life skills, communication skills, self-awareness, family relationships, sexu-
ality, adolescent behavior issues, sexually transmitted diseases, HIV//AIDs,
gender-based violence and human rights. They also learn how FGM violates

Alternative rite of passage in Kenya

The rituals equip
the adolescent
girls to become
mentors and
role models
for their peers.

BOX 12

In Kenya, about 400 adolescent girls from Kuria, Mt. Elgon and Meru went through an

alternative rite of passage in 2012 under UNFPA leadership. The community provided food

for the girls for a week of seclusion where they learned life skills and were taught about

positive interaction with boys, the importance of education for a successful future and the

negative consequences of FGM and child marriage. In a final celebration with their parents

and relatives, they celebrated mass at a local church, where they were blessed and awarded

certificates of recognition for committing to stay uncut. Girls who have graduated from these

alternative rites serve as fierce advocates, leading the march against the practice of FGM in

their communities.
Source: Kenya Annual Report 2012, UNFPA-UNICEF Joint Programme on FGM,/C
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those rights. These rituals equip the adolescent girls to become mentors
and role models for their peers and to participate in development processes
in their homes, schools and communities.

Comprehensive and coordinated approach

All five countries recognize that a comprehensive and coordinated
approach is crucial to accelerating the abandonment of FGM. They
understand that this harmful practice can be eliminated through a
comprehensive national movement that involves all public and private
stakeholders, including government institutions, community and religious
leaders, educational institutions, the media, NGOs, civil society, girls and
boys, and women and men.

The creation of a national secretariat or board is pivotal in coordi-
nating and harmonizing the efforts of various stakeholders and in ensuring
establishment of a national policy on FGM. The functions of a coordinating
body generally include any or all of the following activities: designing and
formulating policies and programmes; coordinating activities relating to
FGM, including public awareness programmes that advise the government
on matters relating to policies and implementation of laws; providing tech-
nical, logistical and other support to institutions, agencies, NGOs, religious
groups, civil society and other entities engaged in programmes aimed at
ending the practice; and facilitating resource mobilization for the activities
aimed at FGM abandonment.

The coordination of FGM activities varies among the five countries,
ranging from a single ministry (in Kenya) to several ministries (in Senegal).
In Kenya, the Ministry of Gender, Children and Social Development is the
mandated coordinating body for all government ministries, as well as
NGOs and donors. A national study on FGM spearheaded by the Ministry
led to creation of the FGM National Secretariat.

In Ethiopia, the National Committee on Traditional Harmful Practices
was established to help overcome practices harmful to women's and
children's health, including FGM. It provides information on the dangers
posed by such practices and makes religious and traditional leaders aware
of the need to abandon them. The committee's work emphasizes media
campaigns and education of young people. The committee is a member of
the Inter-African Committee on Traditional Practices Affecting the Health
of Women and Children.

In Egypt, the State created the National Council for Childhood and
Motherhood to lead FGM abandonment activities. It works closely with
various line ministries, UN agencies and other international and national
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partners to mobilize the legal, medical and media communities to overcome
medicalization of the practice. This includes integrating FGM into the in-ser-
vice training package for medical practitioners provided by the Ministry

of Health and Population and monitoring enforcement mechanisms. The
council has set up a 24-hour child helpline toll-free number to answer ques-
tions and enable concerned citizens to report illegal operations.

In Burkina Faso, a turning point was creation of the CNLPE in 1990 and
its permanent secretariat in 1997. The secretariat was also given respon-
sibility for its budget. The CNLPE, which oversees all activities relating to
FGM, uses multiple interventions involving religious leaders, the police
force, medical professionals, teachers and youth and women's organi-
zations in implementing the law banning FGM. This has ensured that
messages on FGM are communicated to the wider public and included in
development programmes.

In Senegal, the National Action Plan 2010-2015 on FGM follows a
holistic approach, involving all relevant actors from the Government and
civil society. A national technical committee has representatives from
various ministries, such as health, education, youth and justice, as well as
various NGOs and UN agencies. It meets regularly to endorse the decisions
taken by the Direction de la Famille (Ministry of Family Affairs), which
acts as the coordination unit in the framework of the action plan. The
Government has established 11 committees at regional and county levels to
follow up on local implementation of the action plan.

Financial support

While the international community has urged countries to allocate

resources for implementation of policies, programmes and legislative Urged countries to
frameworks, the funds have mainly come from donors and United Nations  3|locate resources for
agencies. States' contributions have mainly been in the form of human implementation of
resources to support implementation of activities and programme. A chal-  policies, programmes
lenge facing the five countries and others is delayed disbursement of donor 2nd legislative

funds and poor predictability of funding, which have hampered long-term frameworks

planning and timely implementation of activities. Despite the progress

achieved in curtailing the practice of FGM, more funding is required to

sustain momentum in the five countries and to further strengthen, develop

and scale up existing programmes. In particular, resources are needed

to build monitoring and evaluation capacities to determine which inter-

ventions are effective and which are not. The international community

has underscored the need for more financial resources that will both help

accelerate the abandonment of FGM globally and contribute to sustainable

social change.
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8.1

8.2

IMPLEMENTATION OF THE INTERNATIONAL AND REGIONAL HUMAN RIGHTS
FRAMEWORK FOR THE ELIMINATION OF FEMALE GENITAL MUTILATIONS

Despite numerous developments and progresses, FGM
prevalence is still at an inacceptable level and the lack of
accountability for violations experienced by girls and women
is the rule rather than the exception in many countries.
Globally, Member States have acknowledged that FGM is a
human rights violation. However, this acknowledgement has
not yet led to the adoption of necessary solutions that are
coherent and sustainable, and which would lead to elimi-
nation of the practice. This concluding chapter summarizes
the challenges and recommendations for future action on
implementation of the international and regional human
rights framework.

Ratification of the Maputo Protocol and reporting issues

Most African countries have signed and ratified international and regional
human rights treaties. With the Maputo Protocol, the African Union
created an instrument that pledges realization of the rights of women in
Africa and commits the ratifying countries to concrete action regarding
FGM. The protocol includes an obligation to “prohibit and condemn all
forms of harmful practices which negatively affect the human rights of
women and which are contrary to recognized international standards.”
However, without the ratification by all African States, the protocol's
pledges cannot be fully realized. In addition, many African States do not
respect their obligation, under article 26 of the protocol, to indicate in
their periodic reports on fulfilment of the African Charter on Human and
People’s Rights, the measures undertaken for full realization of women's
rights. The same issue exists with regard to the UN human rights treaty
monitoring bodies: each State party is obligated to submit regular reports
on implementation of the rights to the relevant treaty body, late reporting
or failure to report presents serious challenges to the monitoring system. It
is necessary that governments give priority to their reporting obligations.

Criminalization of FGM

The international and regional human rights framework requests States to
ensure enactment and effective enforcement of national laws prohibiting
FGM, to protect the human rights of women and girls from this form of
violence and to end impunity. Many countries have passed criminal laws
that include penalties for participation in the practice or provide protections
and remedies for those who have undergone the procedure or are at risk of
doing so. A study on implementation of the law prohibiting FGM in Senegal
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also confirmed its limited impact.’® This is due to the lack of consultation
and participation of people during the process and the lack of dissemi-
nation and understanding of the law, including by civil servants. A report

by A. Rahman and N. Toubia pointed out that “Stopping the practice by
providing women with the information and choices to abandon FGM cannot
be achieved by the simple act of drafting or interpreting a set of human
rights principles or laws, even though such steps are necessary to enhance
the process of change. To effect such profound social change, government
action should take multiple forms and be part of a long-term process of
guaranteeing human rights for all, particularly women and girls."®’

Stronger enforcement mechanisms

The challenge faced by many governments is how to effectively imple-
ment and enforce legislation. A study on the implementation of Senegal’s
law prohibiting FGM cited lack of consultation and participation of people
during the drafting process and the lack of dissemination and under-
standing of the law, including by civil servants, had significantly limited the
law effectiveness.

Overall, human rights protection systems are endemically weak, lacking
adequate financial, technical and human resources to fulfil their mandates.
Where there are examples of successful enforcement of legislation, strong
national mechanisms are in place. Such mechanisms include an effective
governmental coordinating body, independent human rights institutions, an
impartial judiciary and an efficient law enforcement system.

National laws should be better monitored and court cases regarding
FGM should be better reported. The responsibilities of all institutions need
to be clearly established. Moreover, capacity-building initiatives to prevent
and respond to incidents of FGM should reach all professionals working
with and for children. Such initiative should include clear guidance and
child-sensitive mechanisms and procedures.

Consensus to end FGM must be taken into account when discussing
the effectiveness of legislation's effectiveness. Public support, by necessity,
must be won in order to facilitate legislation implementation. Women and
girls must not be seen only as victims, but as agents of change and equal
partners in ending discrimination and violence. Engagement with men and
boys is necessary. Through dialogue and education men and boys are strong
catalysts to change gender stereotypes, attitudes and beliefs. Additionally,
international human rights frameworks and the provisions of human rights
treaties and documents as well as national laws are little known or acces-
sible by citizens. People need to be educated about international human
rights standards and national legislation, policy and laws.
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Services need to
be addressed

holistically

8.4

8.5

IMPLEMENTATION OF THE INTERNATIONAL AND REGIONAL HUMAN RIGHTS
FRAMEWORK FOR THE ELIMINATION OF FEMALE GENITAL MUTILATIONS

System strengthening

Capacity development of legal, health, judicial, gender and social devel-
opment personnel is crucial. However, the institutionalization and
strengthening of services need to be addressed holistically by developing
a multisectoral sustained model of prevention, protection, punishment,
provision of care and reparations. There is urgent needs for guidance to
integrate FGM into sexual and reproductive health services for preven-
tion of FGM and repair of injuries; mainstreaming it into legal and judicial
services; and developing information management and referral systems
for FGM cases. The lack of cultural sensitivity and gender responsiveness
can be a barrier to realizing substantive protection for women and girls.
Community, legal and health services need to be interlinked with bridges
and a functional referral mechanism. Monitoring and evaluation systemes,
which would include data collection, and indicators, among others, do need
to be in place to assess effectiveness and also the impact of measures and
intervention adopted.

Cross-border approach

FGM permeates national borders which creates challenges when imple-
menting the international human rights framework and national legislation.
For example, Burkina Faso is surrounded by six countries (Benin, Cote
d'lvoire, Ghana, Mali, Niger and Togo), only one of which (Mali) has laws
against FGM. Ghana's law even forbids FGM abroad. But when it comes to
enforcement of these laws, Burkina Faso's record is far better than that of
its neighbors. This means that Burkinabés who are intent on having their
daughters cut can easily slip across the nearest border to have the practice
performed.

Adding to this problem is inadequate coordination among national
authorities in border areas and insufficient cooperation among the police
and justice systems in these countries. Cooperation with neighboring
countries is therefore crucial, as acknowledged by the treaty monitoring
bodies. The Committee on the Rights of the Child called on Burkina Faso to
“reinforce cooperation with neighboring counties in the region to combat
FGM" and recommended that Sudan "continue and strengthen its efforts
to end the practice of female genital mutilation and to seek cooperation
with other countries in the region with a positive experience in combating
this harmful practice.” The African Union might need to facilitate a harmo-
nization process. As recommended to Burkina Faso during the Universal
Periodic Review, States need to “share best practices with other countries
regarding female genital mutilation.”
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8.6 Capacity
Unfortunately, insufficient resources are allocated for implementation of
the international human rights framework aimed at abandonment of FGM.
Governments have relied heavily on the assistance of the international
community. However, national governments are responsible for reinforcing
institutional frameworks and must be invested in the implementation and
enforcement of laws on FGM.

8.7 Political will
Political will at national, regional and community levels play a crucial role.
If political leaders are not engaged and if there is no political support to
change the practice, it is almost impossible for the international human
rights framework to have an impact. Political will is needed to continue
to accelerate and sustain efforts to put an end to FGM. The Inter-African
Committee has also argued that “political will is at the center of achieving
zero tolerance to FGM." Political leaders have publicly advocated for
the abandonment of FGM but remain exception. However where political
leaders have called attention to FGM a greater engagement of religious
and traditional leaders follow and has facilitated the enactment and
enforcement of the law.
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8.8

8.9

IMPLEMENTATION OF THE INTERNATIONAL AND REGIONAL HUMAN RIGHTS
FRAMEWORK FOR THE ELIMINATION OF FEMALE GENITAL MUTILATIONS

Litigation and social accountability

National NGOs and public interest litigation groups need the skills to
activate the application of national laws on FGM before national courts
and other protection mechanisms. Beyond the prosecution of specific
FGM perpetrators, public litigation can be a tool to compel governments
to discharge their human rights obligations. For instance, these groups can
litigate cases before courts to oblige States that have ratified the CRPD to
provide rehabilitation services to women living with a disability resulting
from FGM or to ensure the provision of treatment for FGM injuries.

In the area of social accountability, governments must ensure acces-
sibility to public information. To better ensure monitoring of policy and
programme implementation, civil society organizations need to request that
national strategies are accompanied with plans that define the responsibility
of different State agencies, benchmarks, and timelines and budget allo-
cations. This information allows the monitoring of policy and programme
implementation. Specific mechanisms for social participation and
accountability need to be established in the context of these policies and
programmes, and affirmative measures need to be taken to ensure partici-
pation by the groups of women and girls most severely affected by FGM.

The way forward

The relationship between legislation, human rights and positive social
change manifested in efforts to support abandonment of FGM is complex.
Gaining a better understanding of the mechanisms that address changes
in social, political and legal norms is crucial to end FGM. Alternatively
addressing the complex interactions between laws, policies and commu-
nities is necessary for positive, sustainable change. Much progress had
been made in recent decades. The leadership of governments and their
support of eliminating FGM have led to strengthened legal and policy
frameworks at national and subnational levels; awareness and knowledge
of FGM by national actors and community members has grown; increased
commitment of community leaders and people to FGM abandonment and
significant changes in public discourse.

However, the practice of FGM has not been eliminated. Human rights
can help to accelerate the changes needed to end the practice, and to
achieve gender equality, but they must not only exist on paper. Human
rights need to become a reality in the daily lives of women and girls.
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