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In the case of LeylaSahin v. Turkey,
The European Court of Human Rights, sitting as an@rChamber
composed of:
Mr L. WILDHABER, President
Mr C.L. RozAKis,
Mr  J.-P. @sTA,
Mr  B. ZUPANCIC,
Mr  R. TURMEN,
Mrs F. TULKENS,
Mr C. BRSAN,
Mr K. JUNGWIERT,
Mr V. BUTKEVYCH,
Mrs N. VAJIC,
Mr M. UGREKHELIDZE,
Mrs A. MULARONI,
Mr J. BORREGOBORREGQ
Mrs E. RURA-SANDSTROM,
Mrs A. GYULUMYAN ,
Mr E. MYJER,
Mr  S.E.JEBENS judges
and Mr T.L. EARLY, Deputy Grand Chamber Registrar
Having deliberated in private on 18 May and 5 Oetdt005,
Delivers the following judgment, which was adoptesh the
last-mentioned date:

PROCEDURE

1. The case originated in an application (no. 4498) against the
Republic of Turkey lodged with the European Comioissof Human
Rights (“the Commission”) under former Article 25 the Convention for
the Protection of Human Rights and Fundamental démes (“the
Convention”) by a Turkish national, Ms Ley§ahin (“the applicant”), on
21 July 1998.

2. The applicant was represented by Mr X. Magoé#e Brussels Bar,
and Mr K. Berzeg, of the Ankara Bar. The Turkishv&mment (“the
Government”) were represented by Mr M. Ozmen, ceifig

3. The applicant alleged that her rights and foeeslunder Articles 8, 9,
10 and 14 of the Convention and Article 2 of ProtoNo. 1 had been
violated by regulations on wearing the Islamic lseadf in institutions of
higher education.
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4. The application was transmitted to the CourtloNovember 1998,
when Protocol No. 11 to the Convention came intaddArticle 5 8 2 of
Protocol No. 11).

5. The application was allocated to the FourthtiBecof the Court
(Rule 52 § 1 of the Rules of Court).

6. By a decision of 2 July 2002, the applicaticesvdeclared admissible
by a Chamber from that Section composed of Sir ld&c8ratza, President,
Mr M. Pellonpda, Mrs E. Palm, Mr R. Turmen, Mr Mis&hbach,
Mr J. Casadevall, Mr S. Pavlovschi, judges, andNMrO’Boyle, Section
Registrar.

7. A hearing on the merits (Rule 54 § 3) took elag public in the
Human Rights Building, Strasbourg, on 19 Novemit¥22

8. In its judgment of 29 June 2004 (“the Chamhetgment”), the
Chamber held unanimously that there had been Hatsn of Article 9 of
the Convention on account of the ban on wearinchtescarf and that no
separate question arose under Articles 8 and 1@clé&rl4 taken in
conjunction with Article 9 of the Convention, andtidle 2 of Protocol
No. 1.

9. On 27 September 2004 the applicant requestat tiie case be
referred to the Grand Chamber (Article 43 of thenzmtion).

10. On 10 November 2004 a panel of the Grand Ckardbcided to
accept her request (Rule 73).

11. The composition of the Grand Chamber was oéted according
to the provisions of Article 27 88 2 and 3 of then@ention and Rule 24.

12. The applicant and the Government each filesentations on the
merits.

13. A hearing took place in public in the HumangiRs Building,
Strasbourg, on 18 May 2005 (Rule 59 § 3).

There appeared before the Court:

(a) for the Government

Mr M. OzMEN, Co-Agent
Mr E.Iscan, Counsel
Ms A.EMULER,

Ms G.AKyUz,

Ms D. KiLISLIOGLU, Advisers

(b) for the applicant
Mr X. MAGNEE,
Mr K. BERZEG Counsel

The Court heard addresses by Mr Berzeg, Mr OzmdriarMagnée.
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

14. The applicant was born in 1973 and has livedienna since 1999,
when she left Istanbul to pursue her medical studie the Faculty of
Medicine at Vienna University. She comes from aitranal family of
practising Muslims and considers it her religiougydto wear the Islamic
headscarf.

A. The circular of 23 February 1998

15. On 26 August 1997 the applicant, then in Hi#r year at the Faculty
of Medicine at Bursa University, enrolled at ther@bpaa Faculty of
Medicine at Istanbul University. She says she wbee Islamic headscarf
during the four years she spent studying medicirtbeaUniversity of Bursa
and continued to do so until February 1998.

16. On 23 February 1998 the Vice-Chancellor oarnbul University
issued a circular, the relevant part of which pdest

“By virtue of the Constitution, the law and regidaits, and in accordance with the
case-law of the Supreme Administrative Court angl Buropean Commission of
Human Rights and the resolutions adopted by theeusity administrative boards,
students whose ‘heads are covered’ (who wear flaeis headscarf) and students
(including overseas students) with beards musbaatdmitted to lectures, courses or
tutorials. Consequently, the name and number ofstungent with a beard or wearing
the Islamic headscarf must not be added to the disregistered students. However,
students who insist on attending tutorials andrargelecture theatres although their
names and numbers are not on the lists must beeataf the position and, should
they refuse to leave, their names and numbers ipeistaken and they must be
informed that they are not entitled to attend lexsulf they refuse to leave the lecture
theatre, the teacher shall record the incident negort explaining why it was not
possible to give the lecture and shall bring theident to the attention of the
university authorities as a matter of urgency sat ttisciplinary measures can be
taken.”

17. On 12 March 1998, in accordance with the afhemioned circular,
the applicant was denied access by invigilatora teritten examination on
oncology because she was wearing the Islamic haddsgn 20 March
1998 the secretariat of the chair of orthopaediurratology refused to
allow her to enrol because she was wearing a hadd§an 16 April 1998
she was refused admission to a neurology lectuleoanlO June 1998 to a
written examination on public health, again for saene reason.
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B. The application for an order setting aside thecircular of
23 February 1998

18. On 29 July 1998 the applicant lodged an apptio for an order
setting aside the circular of 23 February 199&dn written pleadings, she
submitted that the circular and its implementatn@a infringed her rights
guaranteed by Articles 8, 9 and 14 of the Convenaod Article 2 of
Protocol No. 1, in that there was no statutory $©&ai the circular and the
Vice-Chancellor's Office had no regulatory powethat sphere.

19. In a judgment of 19 March 1999, the Istanbdimnistrative Court
dismissed the application, holding that by virtuesection 13(b) of the
Higher Education Act (Law no. 2547 — see parag&phelow) a university
vice-chancellor, as the executive organ of the ensiy, had power to
regulate students’ dress for the purposes of maintp order. That
regulatory power had to be exercised in accordamitke the relevant
legislation and the judgments of the ConstitutioGalrt and the Supreme
Administrative Court. Referring to the settled cése of those courts, the
Administrative Court held that neither the regwat in issue, nor the
measures taken against the applicant, could bedmed illegal.

20. On 19 April 2001 the Supreme Administrativeu@adismissed an
appeal on points of law by the applicant.

C. The disciplinary measures taken against the apipant

21. In May 1998 disciplinary proceedings were [glduagainst the
applicant under paragraph 6 (a) of the Studentgiisary Procedure
Rules (see paragraf® below) as a result of her failure to comply witie t
rules on dress.

22. On 26 May 1998, in view of the fact that tipplacant had shown by
her actions that she intended to continue weahegheadscarf to lectures
and/or tutorials, the dean of the faculty declateat her attitude and failure
to comply with the rules on dress were not befittiof a student. He
therefore decided to issue her with a warning.

23. On 15 February 1999 an unauthorised assenaligiged outside the
deanery of the Cerrahgm Faculty of Medicine to protest against the rules
on dress.

24. On 26 February 1999 the dean of the facultyabedisciplinary
proceedings against various students, includingpmicant, for joining the
assembly. On 13 April 1999, after hearing her repnéations, he suspended
her from the university for a semester pursuanttbcle 9 (j) of the
Students Disciplinary Procedure Rules (see paradgs@pelow).

25. On 10 June 1999 the applicant lodged an agit with the
Istanbul Administrative Court for an order quashihg decision to suspend
her. The application was dismissed on 30 NovemBé® by the Istanbul
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Administrative Court on the ground that, in thehtigpf the material in the
case file and the settled case-law on the subjket,impugned measure
could not be regarded as illegal.

26. Following the entry into force of Law no. 4584 28 June 2000
(which provided for students to be given an amnéestgspect of penalties
imposed for disciplinary offences and for any rasgl disability to be
annulled), the applicant was granted an amnesgaseig her from all the
penalties that had been imposed on her and théaetsdisabilities.

27. On 28 September 2000 the Supreme Adminiser&liourt held that
Law no. 4584 made it unnecessary to examine thé@ésyadrthe applicant’s
appeal on points of law against the judgment oN89ember 1999.

28. In the meantime, on 16 September 1999, thécapp abandoned
her studies in Turkey and enrolled at Vienna Ursitgy where she pursued
her university education.

[I. RELEVANT LAW AND PRACTICE

A. The Constitution
29. The relevant provisions of the Constitutioovile:
Article 2
“The Republic of Turkey is a democratic, seculaik] and social State based on
the rule of law that is respectful of human rightsa spirit of social peace, national

solidarity and justice, adheres to the nationaligmtatiirk and is underpinned by the
fundamental principles set out in the Preamble.”

Article 4
“No amendment may be made or proposed to the pomgisof Article 1 of the

Constitution laying down that the State shall beepublic, the provisions of Article 2
concerning the characteristics of the Republidergrovisions of Article 3.”

Article 10
“All individuals shall be equal before the law watlt any distinction based on
language, race, colour, sex, political opinion, Iggophical belief, religion,
membership of a religious sect or other similaugus.

Men and women shall have equal rights. The Staa# &tke action to achieve such
equality in practice.

No privileges shall be granted to any individuanfly, group or class.
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State bodies and administrative authorities stwllrmcompliance with the principle
of equality before the law in all circumstances.”

Article 13

“Fundamental rights and freedoms may be restriotéyd by law and on the grounds
set out in special provisions of the Constitutipmvided always that the essence of
such rights and freedoms must remain intact. Arghsestriction shall not conflict
with the letter or spirit of the Constitution orethequirements of a democratic, secular
social order and shall comply with the principlegpodportionality.”

Article 14

“The rights and freedoms set out in the Constitutisay not be exercised with a
view to undermining the territorial integrity ofetState, the unity of the nation or the
democratic and secular Republic founded on hungngi

No provision of this Constitution shall be interfg@ in a manner that would grant
the State or individuals the right to engage iniviteds intended to destroy the
fundamental rights and freedoms embodied in thes@ation or to restrict them
beyond what is permitted by the Constitution.

The penalties to which persons who engage in &#esvithat contravene these
provisions are liable shall be determined by law.”

Article 24

“Everyone shall have the right to freedom of coesce, belief and religious
conviction.

Prayers, worship and religious services shall belaoted freely, provided that they
do not violate the provisions of Article 14.

No one shall be compelled to participate in prayeship or religious services or
to reveal his or her religious beliefs and conwies; no one shall be censured or
prosecuted for his religious beliefs or convictions

Education and instruction in religion and ethicsalstbe provided under the
supervision and control of the State. Instructiomdligious culture and in morals shall
be a compulsory part of the curricula of primarydasecondary schools. Other
religious education and instruction shall be a emator individual choice, with the
decision in the case of minors being taken by tlegjal guardians.

No one shall exploit or abuse religion, religioeelings or things held sacred by
religion in any manner whatsoever with a view tasiag the social, economic,
political or legal order of the State to be basadeligious precepts, even if only in
part, or for the purpose of securing political ergonal interest or influence thereby.”



LEYLA SAHIN v. TURKEY JUDGMENT 7

Article 42
“No one may be deprived of the right to instructamd education.
The scope of the right to education shall be deffined regulated by law.

Instruction and teaching shall be provided underghpervision and control of the
State in accordance with the principles and refoohdtatirk and contemporary
scientific and educational methods. No educatienakaching institution may be set
up that does not follow these rules.

Citizens are not absolved from the duty to remaiyal to the Constitution by
freedom of instruction and teaching.

Primary education shall be compulsory for all @tiz of both sexes and provided
free of charge in State schools.

The rules governing the functioning of private paiinand secondary schools shall
be regulated by law in keeping with the standaed$a State schools.

The State shall provide able pupils of limited fineal means with the necessary aid
in the form of scholarships or other assistanaentble them to pursue their studies. It
shall take suitable measures to rehabilitate thioseeed of special training so as to
render them useful to society.

Education, teaching, research, and study are thyeaativities that may be pursued
in educational and teaching institutions. Thesévitiets shall not be impeded in any
way..."

Article 153

“The decisions of the Constitutional Court shallflmal. A decision to invalidate a
provision shall not be made public without a writegatement of reasons.

When striking down a law or legislative decree orpmvision thereof, the
Constitutional Court may not act as a quasi-legiséa by drafting provisions that
would be enforceable.

Judgments of the Constitutional Court shall be ishield immediately in the Official
Gazette and shall be binding on the legislativesceiive, and judicial organs, the
administrative authorities, and natural and juriggrsons.”
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B. History and background

1. Religious dress and the principle of secularism

30. The Turkish Republic was founded on the ppilecihat the State
should be seculatgik). Before and after the proclamation of the Republi
on 29 October 1923, the public and religious sphemere separated
through a series of revolutionary reforms: the diool of the caliphate on
3 March 1923; the repeal of the constitutional Bimn declaring Islam the
religion of the State on 10 April 1928; and, lasty 5 February 1937, a
constitutional amendment according constitutionalus to the principle of
secularism (see Article 2 of the Constitution o24%nd Article 2 of the
Constitutions of 1961 and 1982, as set out in pa@yg29 above).

31. The principle of secularism was inspired bwelepments in
Ottoman society in the period between the nineteer@ntury and the
proclamation of the Republic. The idea of crea@ngnodern public society
in which equality was guaranteed to all citizenghauit distinction on
grounds of religion, denomination or sex had alyebden mooted in the
Ottoman debates of the nineteenth century. Sigmficadvances in
women'’s rights were made during this period (eduabf treatment in
education, the introduction of a ban on polygamyi®i4, the transfer of
jurisdiction in matrimonial cases to the seculaurt® that had been
established in the nineteenth century).

32. The defining feature of the Republican idealswhe presence of
women in public life and their active participationsociety. Consequently,
the ideas that women should be freed from religicoisstraints and that
society should be modernised had a common oridws;Ton 17 February
1926 the Civil Code was adopted, which provideddguality of the sexes
in the enjoyment of civic rights, in particular witegard to divorce and
succession. Subsequently, through a constitutioaatendment of
5 December 1934 (Article 10 of the 1924 Constittjovomen obtained
equal political rights to men.

33. The first legislation to regulate dress wae theadgear Act of
28 November 1925 (Law no. 671), which treated dassa modernity issue.
Similarly, a ban was imposed on wearing religiotiiseaother than in places
of worship or at religious ceremonies, irrespectwehe religion or belief
concerned, by the Dress (Regulations) Act of 3 Ddm 1934 (Law
no. 2596).

34. Under the Education Services (Merger) Act df&ch 1924 (Law
no. 430), religious schools were closed and allostshcame under the
control of the Ministry of Education. The Act is erof the laws with
constitutional status that are protected by Artidlé4 of the Turkish
Constitution.
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35. In Turkey, wearing the Islamic headscarf toost and university is
a recent phenomenon which only really began to generthe 1980s. There
has been extensive discussion on the issue aodtihaes to be the subject
of lively debate in Turkish society. Those in favaaf the headscarf see
wearing it as a duty and/or a form of expressiakdd to religious identity.
However, the supporters of secularism, who drawséndtion between th
bagortisu (traditional Anatolian headscarf, worn loosely)dathe tiirban
(tight, knotted headscarf hiding the hair and theodt), see the Islamic
headscarf as a symbof a political Islam. As a result of the accession
power on 28 June 1996 of a coalition governmentpraimg the Islamist
Refah Partisi, and the centre-right o Yol Partisi, the debate has taken
on strong political overtones. The ambivalence ldigd by the leaders of
the Refah Partisi, including the then Prime Ministever their attachment
to democratic values, and their advocacy of a ptyraf legal systems
functioning according to different religious rulger each religious
community was perceived in Turkish society as augen threat to
republican values and civil peace ($&fah Partisi (the Welfare Party) and
Others v. TurkeyGC], nos. 41340/98, 41342/98, 41343/98 and 41814/
ECHR 2003-II).

2. The rules on dress in institutions of higheuaation and the case-
law of the Constitutional Court

36. The first piece of legislation on dress intiimdons of higher
education was a set of regulations issued by tHen€aon 22 July 1981
requiring staff working for public organisations dannstitutions and
personnel and female students at State institutmvgear ordinary, sober,
modern dress. The regulations also provided thatle members of staff
and students should not wear veils in educatiorsitutions.

37. On 20 December 1982 the Higher Education Aitthessued a
circular on the wearing of headscarves in insbngi of higher education.
The Islamic headscarf was banned in lecture theatrea judgment of
13 December 1984, the Supreme Administrative Cdwetd that the
regulations were lawful, noting:

“Beyond being a mere innocent practice, wearinghtsadscarf is in the process of
becoming the symbol of a vision that is contrarthe freedoms of women and the
fundamental principles of the Republic.”

38. On 10 December 1988 transitional section 16the Higher
Education Act (Law no. 2547) came into force. ibyded:

“Modern dress or appearance shall be compulsorthénrooms and corridors of
institutions of higher education, preparatory sdbodaboratories, clinics and
multidisciplinary clinics. A veil or headscarf caugg the neck and hair may be worn
out of religious conviction.”
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39. In a judgment of 7 March 1989 published in @fécial Gazette of
5 July 1989, the Constitutional Court held thataf@ementioned provision
was contrary to Articles 2 (secularism), 10 (egydbefore the law) and 24
(freedom of religion) of the Constitution. It alfaund that it could not be
reconciled with the principle of sexual equality piit, inter alia, in
republican and revolutionary values (see Preamhtk Axticle 174 of the
Constitution).

In their judgment, the Constitutional Court judgeglained, firstly, that
secularism had acquired constitutional status lasae of the historical
experience of the country and the particularitietsiam compared to other
religions; secularism was an essential conditiordfamocracy and acted as
a guarantor of freedom of religion and of equabgfore the law. It also
prevented the State from showing a preference foarticular religion or
belief; consequently, a secular State could nobtkevreligious conviction
when performing its legislative function. They sthinter alia:

“Secularism is the civil organiser of political, csal and cultural life, based on
national sovereignty, democracy, freedom and seie®®@cularism is the principle
which offers the individual the possibility to affi his or her own personality through
freedom of thought and which, by the distinctionnmkes between politics and
religious beliefs, renders freedom of conscience wligion effective. In societies
based on religion, which function with religioustight and religious rules, political
organisation is religious in character. In a secdgime, religion is shielded from a
political role. It is not a tool of the authoritiesid remains in its respectable place, to
be determined by the conscience of each and everydn

Stressing its inviolable nature, the Constitutio@aurt observed that
freedom of religion, conscience and worship, whechild not be equated
with a right to wear any particular religious atirguaranteed first and
foremost the liberty to decide whether or not tdlofw a religion. It
explained that, once outside the private spherendividual conscience,
freedom to manifest one’s religion could be resddcon public-order
grounds to defend the principle of secularism.

Everyone was free to choose how to dress, as thial sind religious
values and traditions of society also had to bpeeted. However, when a
particular dress code was imposed on individualseligrence to a religion,
the religion concerned was perceived and preseadeal set of values that
were incompatible with those of contemporary sgcieh addition, in
Turkey, where the majority of the population weredlims, presenting the
wearing of the Islamic headscarf as a mandatorgioels duty would result
in discrimination between practising Muslims, namagiising Muslims and
non-believers on grounds of dress with anyone wdfased to wear the
headscarf undoubtedly being regarded as opposedlitpon or as non-
religious.

The Constitutional Court also said that students teabe permitted to
work and pursue their education together in a cabterant and mutually
supportive atmosphere without being deflected ftbat goal by signs of
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religious affiliation. It found that, irrespectivef whether the Islamic
headscarf was a precept of Islam, granting legadgmition to a religious
symbol of that type in institutions of higher edtioca was not compatible
with the principle that State education must betnaguas it would be liable
to generate conflicts between students with diffgnieligious convictions
or beliefs.

40. On 25 October 1990 transitional section 1T.a# no. 2547 came
into force. It provides:

“Choice of dress shall be free in institutions afher education, provided that it
does not contravene the laws in force.”

41. In a judgment of 9 April 1991, which was pshkd in the Official
Gazette of 31 July 1991, the Constitutional Cowted that, in the light of
the principles it had established in its judgmeht7oMarch 1989, the
aforementioned provision did not allow headscartesbe worn in
institutions of higher education on religious grdsrand so was consistent
with the Constitution. It statedhter alia:

“... the expression ‘laws in force’ refers firstdaforemost to the Constitution ... In
institutions of higher education, it is contrary tite principles of secularism and
equality for the neck and hair to be covered withed or headscarf on grounds of
religious conviction. In these circumstances, teedom of dress which the impugned
provision permits in institutions of higher educati‘does not concern dress of a
religious nature or the act of covering one’s naol hair with a veil and headscarf’ ...
The freedom afforded by this provision [transitibeaction 17] is conditional on its
not being contrary to ‘the laws in force’. The judgnt [of 7 March 1989] of the
Constitutional Court establishes that covering smeck and hair with the headscarf
is first and foremost contrary to the Constituti@unsequently, the condition set out
in the aforementioned section requiring [choicedyfss not to contravene the laws in
force removes from the scope of freedom of dressati of ‘covering one’s neck and
hair with the headscarf’ ...”

3. Application of the regulations at Istanbul Ugiisity

42. Istanbul University was founded in the fiftderentury and is one
of the main centres of State higher education irk@y It has seventeen
faculties (including two faculties of medicine —r€dpaa and Capa) and
twelve schools of higher education. It is attentdgdapproximately 50,000
students.

43. In 1994, following a petitioning campaign labhed by female
students enrolled on the midwifery course at thavélsity School of
Medicine, the Vice-Chancellor circulated a memortandin which he
explained the background to the Islamic headseatfe and the legal basis
for the relevant regulations, noting in particular:

“The ban prohibiting students enrolled on the mfdwi course from wearing the
headscarf during tutorials is not intended to irgg their freedom of conscience and

religion, but to comply with the laws and regulasan force. When doing their work,
midwives and nurses wear a uniform. That uniforrdéscribed in and identified by



12 LEYLA SAHIN v. TURKEY JUDGMENT

regulations issued by the Ministry of Health ..udnts who wish to join the
profession are aware of this. Imagine a studemtidivifery trying to put a baby in or
remove it from an incubator, or assisting a doatcan operating theatre or maternity
unit while wearing a long-sleeved coat.”

44. The Vice-Chancellor was concerned that the peégm for
permission to wear the Islamic headscarf on alvemsity premises had
reached the point where there was a risk of itsetmaing order and
causing unrest at the university, the faculty, @leerahpga Hospital and the
School of Medicine. He called on the students tm@y with the rules on
dress, reminding them, in particular, of the righitshe patients.

45. A resolution regarding the rules on dresssfadents and university
staff was adopted on 1 June 1994 by the univeesiggutive and provides:

“The rules governing dress in universities are@étin the laws and regulations.
The Constitutional Court has delivered a judgmehictv prevents religious attire
being worn in universities.

This judgment applies to all students of our Ursitgrand the academic staff, both
administrative and otherwise, at all levels. Intigafar, nurses, midwives, doctors and
vets are required to comply with the regulationsdoess, as dictated by scientific
considerations and the legislation, during healild applied science tutorials (on
nursing, laboratory work, surgery and microbiolagginyone not complying with the
rules on dress will be refused access to tutotials.

46. On 23 February 1998 a circular signed by tieeM hancellor of
Istanbul University was distributed containing mstions on the admission
of students with beards or wearing the Islamic Bead (for the text of this
circular, see paragrad6 above).

47. Istanbul University adopted a resolution (hd.of 9 July 1998 ),
worded as follows:

“1. Students at Istanbul University shall compligthathe legal principles and rules
on dress set out in the decisions of the Congditati Court and higher judicial bodies.

2. Students shall not wear clothes that symbalisenanifest any religion, faith,
race, or political or ideological persuasion in angtitution or department of the
university, or on any of its premises.

3. Students shall comply with the rules requirsgecific clothes to be worn for
occupational reasons in the institutions and depeats at which they are enrolled.

4. Photographs supplied by students to theirtingin or department [must be
taken] from the ‘front’ ‘with head and neck uncoedt. They must be no more than
six months old and make the student readily idituié.

5. Anyone displaying an attitude that is contrézythe aforementioned points or
who, through his words, writings or deeds, encoesaguch an attitude shall be liable
to action under the provisions of the Students iPis@ary Procedure Rules.”
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4. Students Disciplinary Procedure Rules

48. The Students Disciplinary Procedure Ruleschvinere published in
the Official Gazette of 13 January 1985, prescfite forms of disciplinary
penalty: a warning, a reprimand, temporary suspensf between a week
and a month, temporary suspension of one or tweastars, and expulsion.

49. Merely wearing the Islamic headscarf on ursigrpremises does
not constitute a disciplinary offence.

50. By virtue of paragraph 6 (a) of the Rules, tadent whose
“behaviour and attitude are not befitting of stugé&rwill be liable to a
warning. A reprimand will be issuedhter alia, to students whose conduct
is such as to lose them the respect and trust wdtighents are required to
command, or who disrupt lectures, seminars, tutoiia laboratories or
workshops (paragraph 7 (a) and (e)). Students wiextty or indirectly
restrict the freedom of others to learn and teackhwse conduct is liable to
disturb the calm, tranquillity and industriousnesguired in institutions of
higher education or who engage in political adegtin such institutions are
liable to temporary suspension of between a week an month
(paragraph 8 (a) and (c)). Paragraph 9 (j) lays dakat students who
organise or take part in unauthorised meetings rovetsity premises are
liable to one or two semesters’ suspension.

51. The procedure for investigating disciplinapmplaints is governed
by paragraphs 13 to 34 of the Rules. Paragraplad&3 provide that the
rights of defence of students must be respectedtfandlisciplinary board
must take into account the reasons that causestuikent to transgress the
rules. All disciplinary measures are subject toigiad review in the
administrative courts.

5. The regulatory power of the university authest

52. Since universities are public-law bodies byuéd of Article 130 of
the Constitution, they enjoy a degree of autonosmyject to State control,
that is reflected in the fact that they are rumimnagement organs, such as
the vice-chancellor, with delegated statutory pawer

The relevant parts of section 13 of Law no. 254 jule:

“

(b) Vice-chancellors shall have the following pesye competence and
responsibilities:

1. To chair meetings of university boards, implemtheir resolutions, examine
proposals by the university boards and take sucksidas as shall be necessary, and
ensure that institutions forming part of the unsigr function in a coordinated
manner;
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5. To supervise and monitor the university departis and university staff at all
levels.

It is the vice-chancellor who shall have primargpensibility for taking safety
measures and for supervising and monitoring theigidirative and scientific aspects
of the functioning of the university ..."

53. The monitoring and supervisory power confermd the vice-
chancellor by section 13 of Law no. 2547 is subjecthe requirement of
lawfulness and to scrutiny by the administrativarta

C. The binding force of the reasoning in judgmentsof the
Constitutional Court

54. In its judgment of 27 May 1999 (E. 1998/58, 1099/19), which
was published in the Official Gazette of 4 Marcl0@0the Constitutional
Court statedinter alia:

“The legislature and executive are bound by both tiperative provisions of
judgments and the reasoning taken as a whole. Jertgnand the reasons stated in

them lay down the standards by which legislativéiveg will be measured and
establish guidelines for such activity.”

D. Comparative law

55. For more than twenty years the place of themiE headscarf in
State education has been the subject of debatessa&torope. In most
European countries, the debate has focused mainlyprimary and
secondary schools. However, in Turkey, Azerbaijad @&lbania it has
concerned not just the question of individual lipebut also the political
meaning of the Islamic headscarf. These are theraember States to have
introduced regulations on wearing the Islamic headsn universities.

56. In France, where secularism is regarded a®biiee cornerstones of
republican values, legislation was passed on 15xMa6004 regulating, in
accordance with the principle of secularism, thenve of signs or dress
manifesting a religious affiliation in State pringasind secondary schools.
The legislation inserted a new Article L. 141-5d the Education Code
which provides: “In State primary and secondaryostsy the wearing of
signs or dress by which pupils overtly manifesteigrous affiliation is
prohibited. The school rules shall state that ti&itution of disciplinary
proceedings shall be preceded by dialogue witlptipa.”

The Act applies to all State schools and educdtianatitutions,
including post-baccalaureate courses (preparatasges for entrance to the
grandes écoleand vocational training courses). It does not ypplState
universities. In addition, as a circular of 18 M2§04 makes clear, it only
concerns “... signs, such as the Islamic headdwawiever named, the kippa



LEYLA SAHIN v. TURKEY JUDGMENT 15

or a cross that is manifestly oversized, which mideswearer’s religious
affiliation immediately identifiable”.

57. In Belgium there is no general ban on wearglgious signs at
school. In the French Community a decree of 13 k&@94 stipulates that
education shall be neutral within the CommunitypiRuare in principle
allowed to wear religious signs. However, they ndayso only if human
rights, the reputation of others, national secuniyblic order, and public
health and morals are protected and internal redesplied with. Further,
teachers must not permit religious or philosophpraselytism under their
authority or the organisation of political militanby or on behalf of pupils.
The decree stipulates that restrictions may be sagdy school rules. On
19 May 2004 the French Community issued a decremded to institute
equality of treatment. In the Flemish Communitygrthis no uniform policy
among schools on whether to allow religious or gdophical signs to be
worn. Some do, others do not. When pupils are gerdhito wear such
signs, restrictions may be imposed on grounds gigme or safety.

58. In other countries (Austria, Germany, the MNddnds, Spain,
Sweden, Switzerland and the United Kingdom), in sarases following a
protracted legal debate, the State education atidsopermit Muslim pupils
and students to wear the Islamic headscarf.

59. In Germany, where the debate focused on whegaehers should
be allowed to wear the Islamic headscarf, the Gomisinal Court stated on
24 September 2003 in a case between a teacherharidarid of Baden-
Wirttemberg that the lack of any express statupsohibition meant that
teachers were entitled to wear the headscarf. Qoesdly, it imposed a
duty on theLanderto lay down rules on dress if they wished to prdattie
wearing of the Islamic headscarf in State schools.

60. In Austria there is no special legislation ganing the wearing of the
headscarf, turban or kippa. In general, it is cdergd that a ban on wearing
the headscarf will only be justified if it posesealth or safety hazard for
pupils.

61. In the United Kingdom a tolerant attitude own to pupils who
wear religious signs. Difficulties with respect ttee Islamic headscarf are
rare. The issue has also been debated in the ¢ooftelxe elimination of
racial discrimination in schools in order to presertheir multicultural
character (see, in particuldvlandla v. Dowell The Law Reportsl983,
pp. 548-70). The Commission for Racial Equality,osé opinions have
recommendation status only, also considered theeisd# the Islamic
headscarf in 1988 in th&ltrincham Grammar Schoaase, which ended in
a compromise between a private school and memlbehe damily of two
sisters who wished to be allowed to wear the Istahewadscarf at the
school. The school agreed to allow them to wearhdedscarf provided it
was navy blue (the colour of the school uniformepkfastened at the neck
and not decorated.
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In R. (On the application of Begum) v. Headteacher @uwyernors of
Denbigh High Schod[[2004] EWHC 1389 (Admin)), the High Court had to
decide a dispute between the school and a Muslpil mishing to wear the
jilbab (a full-length gown). The school required pupiswear a uniform,
one of the possible options being the headscarfthedhalwar kameexz
(long traditional garments from the Indian subcoeatit). In June 2004 the
High Court dismissed the pupil’s application, halglthat there had been no
violation of her freedom of religion. However, thatigment was reversed
in March 2005 by the Court of Appeal, which accdpteat there had been
interference with the pupil’'s freedom of religicas a minority of Muslims
in the United Kingdom considered that a religiousydto wear thgilbab
from the age of puberty existed and the pupil wasugnely of that opinion.
No justification for the interference had been pded by the school
authorities, as the decision-making process was awhpatible with
freedom of religion.

62. In Spain there is no express statutory prabibion pupils’ wearing
religious head coverings in State schools. By eimflitwo royal decrees of
26 January 1996, which are applicable in primargt aacondary schools
unless the competent authority — the autonomousnuority — has
introduced specific measures, the school goverhasge power to issue
school rules which may include provisions on dr&senerally speaking,
State schools allow the headscarf to be worn.

63. In Finland and Sweden the veil can be woracabol. However, a
distinction is made between tharka (the term used to describe the full veil
covering the whole of the body and the face) amchitab (a veil covering
all the upper body with the exception of the eyés)Sweden mandatory
directives were issued in 2003 by the National Btioa Agency. These
allow schools to prohibit theurkaandnigah, provided they do so in a spirit
of dialogue on the common values of equality of $bges and respect for
the democratic principle on which the educatiorteaysis based.

64. In the Netherlands, where the question oflshe@mic headscarf is
considered from the standpoint of discriminatiothea than of freedom of
religion, it is generally tolerated. In 2003 a nainding directive was
issued. Schools may require pupils to wear a umifprovided that the rules
are not discriminatory and are included in the stipoospectus and that the
punishment for transgressions is not disproport@mn@a ban on théurkais
regarded as justified by the need to be able tatiigeand communicate
with pupils. In addition, the Equal Treatment Corasion ruled in 1997 that
a ban on wearing the veil during physical educatitesses for safety
reasons was not discriminatory.

65. In a number of other countries (Russia, Romadungary, Greece,
the Czech Republic, Slovakia and Poland), the isstighe Islamic
headscarf does not yet appear to have given rigeytaletailed legal debate.
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E. The relevant Council of Europe texts on higheeducation

66. Among the various texts adopted by the Cowfddurope on higher
education, should be cited, first of all, Parliateenp Assembly
Recommendation 1353 (1998) on the access of miewrito higher
education, which was adopted on 27 January 1998, Gommittee of
Ministers Recommendation No. R (98) 3 on acceshigber education,
which was adopted on 17 March 1998.

Another relevant instrument in this sphere is tbentj Council of
Europe/UNESCO Convention on the Recognition of @gations
concerning Higher Education in the European Reginch was signed in
Lisbon on 11 April 1997 and came into force on brigary 1999.

67. The preamble to the Convention on the Recmognitof
Qualifications concerning Higher Education in the@pean Region states:

“Conscious of the fact that the right to educatiem human right, and that higher
education, which is instrumental in the pursuit amtvancement of knowledge,
constitutes an exceptionally rich cultural and stifec asset for both individuals and
society ...”

68. On 17 March 1998 the Committee of Ministerstled Council of
Europe adopted Recommendation No. R (98) 3 on sacteshigher
education. In the preamble to the recommendatimnsitated:

“... higher education has a key role to play in gnemotion of human rights and
fundamental freedoms and the strengthening of ldtimdemocracy and tolerance
[and] ... widening opportunities for members of glbups in society to participate in

higher education can contribute to securing denaycend building confidence in
situations of social tension ...”

69. Likewise, Article 2 of Recommendation 135398pon the access
of minorities to higher education, which was addpbg the Parliamentary
Assembly of the Council of Europe on 27 January8lg®ovides:

“Education is a fundamental human right and theesefaccess to all levels,
including higher education, should be equally aldé to all permanent residents of
the States signatories to the European Cultural/@uaion.”

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 9 OF THE CONVENTI®I

70. The applicant submitted that the ban on wegatine Islamic
headscarf in institutions of higher education cibumstd an unjustified
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interference with her right to freedom of religion,particular, her right to
manifest her religion.
She relied on Article 9 of the Convention, whicloyades:

“1. Everyone has the right to freedom of thougbiscience and religion; this right
includes freedom to change his religion or beliefl dreedom, either alone or in
community with others and in public or private,t@nifest his religion or belief, in
worship, teaching, practice and observance.

2. Freedom to manifest one’s religion or belief@ls be subject only to such
limitations as are prescribed by law and are necgss a democratic society in the
interests of public safety, for the protection abjic order, health or morals, or for the
protection of the rights and freedoms of others.”

A. The Chamber judgment

71. The Chamber found that the Istanbul Universiggulations
restricting the right to wear the Islamic heads@arfl the measures taken
thereunder had interfered with the applicant’s trighmanifest her religion.
It went on to find that the interference was prisez by law and pursued
one of the legitimate aims set out in the secomdgraph of Article 9 of the
Convention. It was justified in principle and proponate to the aims
pursued and could therefore be regarded as haweg bnecessary in a
democratic society” (see paragraphs 66-116 of tieer judgment).

B. The parties’ submissions to the Grand Chamber

72. In her request for a referral to the Grand rilher dated
27 September 2004 and in her oral submissionsedtehring, the applicant
contested the grounds on which the Chamber haduttett that there had
been no violation of Article 9 of the Convention.

73. However, in the observations she submittethéeoGrand Chamber
on 27 January 2005 she said that she was not geleljal recognition of a
right for all women to wear the Islamic headscaréil places, and stated in
particular: “Implicit in the section judgment isetmotion that the right to
wear the headscarf will not always be protectedrégdom of religion. [I]
do not contest that approach.”

74. The Government asked the Grand Chamber to remdthe
Chamber’s finding that there had been no violatbArticle 9.

C. The Court's assessment

75. The Court must consider whether the applisantght under
Article 9 was interfered with and, if so, whethdretinterference was
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“prescribed by law”, pursued a legitimate aim andswnecessary in a
democratic society” within the meaning of Articl&82 of the Convention.

1. Whether there was interference

76. The applicant said that her choice of dress tfoabe treated as
obedience to a religious rule which she regardettexognised practice”.
She maintained that the restriction in issue, ngrited rules on wearing the
Islamic headscarf on university premises, was ardlgerference with her
right to freedom to manifest her religion.

77. The Government did not make any submissionght&o Grand
Chamber on this question.

78. As to whether there was interference, the G&@hamber endorses
the following findings of the Chamber (see parapgrap of the Chamber
judgment):

“The applicant said that, by wearing the headscstié was obeying a religious
precept and thereby manifesting her desire to cpmipictly with the duties imposed
by the Islamic faith. Accordingly, her decisionwear the headscarf may be regarded
as motivated or inspired by a religion or belieflamwithout deciding whether such
decisions are in every case taken to fulfil a ielig duty, the Court proceeds on the
assumption that the regulations in issue, whichgaaestrictions of place and manner

on the right to wear the Islamic headscarf in ursifies, constituted an interference
with the applicant’s right to manifest her religion

2. “Prescribed by law”

(a) The parties’ submissions to the Grand Chamber

79. The applicant said that there had been nottemrilaw” to prohibit
students from wearing the Islamic headscarf atarsity, either when she
enrolled in 1993 or in the period thereafter. Skplaned that under the
Students Disciplinary Procedure Rules it was ndatistiplinary offence
merely to wear the Islamic headscarf (see paragrdprand 50 above). The
first regulation to restrict her right to wear theadscarf had been the
circular issued by the Vice-Chancellor on 23 Felyd®98, some four and
a half years later.

80. In the applicant’s submission, it could nolidig be argued that the
legal basis for that regulation was the case-lathefTurkish courts, as the
courts only had jurisdiction to apply the law, rot establish new legal
rules. Although in its judgments of 7 March 1989 &h April 1991 (see
paragraphs 39 and 41 above) the Constitutional tdmag not actediltra
viresin proscribing the headscarf in individual caghbs,legislature had not
construed the first of that court’'s judgments aguneng it to introduce
legislation prohibiting the Islamic headscarf. Tdewas no statutory
provision in force to prohibit students from wearithe headscarf on the
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premises of institutions of higher education, witile reasons given by the
Constitutional Court for its decision did not hdtie force of law.

81. The applicant said that while university auitines, including vice-
chancellors’ offices and deaneries, were unquesignat liberty to use the
powers vested in them by law, the scope of thoseepoand the limits on
them were also defined by law, as were the proesdioy which they were
to be exercised and the safeguards against abusghadrity. In the instant
case, the Vice-Chancellor had not possessed theréytor power, either
under the laws in force or the Students DiscipyinBrocedure Rules, to
refuse students “wearing the headscarf” accessnieersity premises or
examination rooms. In addition, the legislature laadcho stage sought to
issue a general ban on wearing religious sign<hoas and universities
and there had never been support for such a bBardmment, despite the
fierce debate to which the Islamic headscarf haeérgrise. Moreover, the
fact that the administrative authorities had nadroduced any general
regulations providing for the imposition of disai@ry penalties on students
wearing the headscarf in institutions of higheraadion meant that no such
ban existed.

82. The applicant considered that the interferemitie her right had not
been foreseeable and was not based on a “law” witie meaning of the
Convention.

83. The Government confined themselves to askiegarand Chamber
to endorse the Chamber’s finding on this point.

(b) The Court’s assessment

84. The Court reiterates its settled case-law ttieg expression
“prescribed by law” requires firstly that the impwegl measure should have
a basis in domestic law. It also refers to the igyalf the law in question,
requiring that it be accessible to the persons eored and formulated with
sufficient precision to enable them — if need behappropriate advice — to
foresee, to a degree that is reasonable in theumostances, the
consequences which a given action may entail amdgolate their conduct
(see Gorzelik and Others v. PolanflGC], no. 44158/98, § 64, ECHR
2004-1).

85. The Court observes that the applicant’s arguisneslating to the
alleged unforeseeability of Turkish law do not cemmc the circular of
23 February 1998 on which the ban on students ngahe veil during
lectures, courses and tutorials was based. Thatlair was issued by the
Vice-Chancellor of Istanbul University, who, as tperson in charge in
whom the main decision-making powers were vestex§ mesponsible for
overseeing and monitoring the administrative andngific aspects of the
functioning of the university. He issued the cisrulvithin the statutory
framework set out in section 13 of Law no. 254#& (paragraph 52 above)
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and in accordance with the regulatory provisiorat thad been adopted
earlier.

86. According to the applicant, however, the deicavas not compatible
with transitional section 17 of Law no. 2547, asttlsection did not
proscribe the Islamic headscarf and there were egislative norms in
existence capable of constituting a legal basis fiegulatory provision.

87. The Court must therefore consider whetherstt@mal section 17 of
Law no. 2547 was capable of constituting a legaid&or the circular. It
reiterates in that connection that it is primafiby the national authorities,
notably the courts, to interpret and apply domekw (seeKruslin v.
France judgment of 24 April 1990, Series A no. 176-A, i-22, § 29)
and notes that, in rejecting the argument thatctheular was illegal, the
administrative courts relied on the settled case-laf the Supreme
Administrative Court and the Constitutional Couged paragraph 19
above).

88. Further, as regards the words “in accordanitk the law” and
“prescribed by law” which appear in Articles 8 tb af the Convention, the
Court observes that it has always understood the tdaw” in its
“substantive” sense, not its “formal” one; it hasluded both “written law”,
encompassing enactments of lower ranking statsesOe Wilde, Ooms
and Versyp v. Belgiumjudgment of 18 June 1971, Series A no. 12,
pp. 45-46, 8 93) and regulatory measures takenrbfegsional regulatory
bodies under independent rule-making powers deddgddb them by
Parliament (seBarthold v. Germanyjudgment of 25 March 1985, Series A
no. 90, pp. 21-22, § 46), and unwritten law. “Lamtist be understood to
include both statutory law and judge-made “law” g(seamong other
authorities, The Sunday Time&s the United Kingdom (no. ,Jjudgment of
26 April 1979, Series A no. 30, p. 30, 8§ &tuslin, cited above, pp. 21-22,
8 29in fing and Casado Coca v. Spaifjudgment of 24 February 1994,
Series A no. 285-A, p. 18 43). In sum, the “law” is the provision in force
as the competent courts have interpreted it.

89. Accordingly, the question must be examinedhenbasis not only of
the wording of transitional section 17 of Law nd&4Z, but also of the
relevant case-law.

In that connection, as the Constitutional Courtedoin its judgment of
9 April 1991 (see paragraph 41 above), the wordihthat section shows
that freedom of dress in institutions of higher @ation is not absolute.
Under the terms of that provision, students are feedress as they wish
“provided that [their choice] does not contravelme laws in force”.

90. The dispute therefore concerns the meaningpefwords “laws in
force” in the aforementioned provision.

91. The Court reiterates that the scope of théonatf foreseeability
depends to a considerable degree on the contenheofinstrument in
guestion, the field it is designed to cover, arelitbhbmber and status of those
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to whom it is addressed. It must also be borneimdrthat, however clearly
drafted a legal provision may be, its applicatiowolves an inevitable
element of judicial interpretation, since therelveilways be a need for
clarification of doubtful points and for adaptatioto particular
circumstances. A margin of doubt in relation todmsline facts does not by
itself make a legal provision unforeseeable inapplication. Nor does the
mere fact that such a provision is capable of ntbeen one construction
mean that it fails to meet the requirement of “Smeability” for the
purposes of the Convention. The role of adjudicatiested in the courts is
precisely to dissipate such interpretational dowdssremain, taking into
account the changes in everyday practice (Beezelik and Otherscited
above, 8 65).

92. The Court notes in that connection that in afsrementioned
judgment the Constitutional Court found that therdgo“laws in force”
necessarily included the Constitution. The judgnedsd made it clear that
allowing students’ “neck and hair to be coveredhvatveil or headscarf on
grounds of religious conviction” in universities svecontrary to the
Constitution (see paragraph 41 above).

93. That decision of the Constitutional Court, ethiwas both binding
(see paragrapl® and 54above) and accessible, as it had been published in
the Official Gazette of 31 July 1991, supplemerntteslletter of transitional
section 17 and followed the Constitutional Cougigvious case-law (see
paragraph 39 above). In addition, the Supreme Adtnative Court had by
then consistently held for a number of years thatnmg the Islamic
headscarf at university was not compatible with ftiredamental principles
of the Republic, since the headscarf was in theqs® of becoming the
symbol of a vision that was contrary to the freedash women and those
fundamental principles (see paragraph 37 above).

94. As to the applicant’s argument that the legiske had at no stage
imposed a ban on wearing the headscarf, the Ceitetates that it is not for
it to express a view on the appropriateness ofntlbéhods chosen by the
legislature of a respondent State to regulate angiield. Its task is confined
to determining whether the methods adopted anceffieets they entail are
in conformity with the Convention (se®orzelik and Otherscited above,
8§ 67).

95. Furthermore, the fact that Istanbul Universityother universities
may not have applied a particular rule — in thistamce transitional
section 17 of Law no. 2547 read in the light of tieéevant case-law —
rigorously in all cases, preferring to take intc@mt the context and the
special features of individual courses, does notitbgif make that rule
unforeseeable. In the Turkish constitutional systethe university
authorities may not under any circumstances plaestrictions on
fundamental rights without a basis in law (see®etil3 of the Constitution
— paragraph 29 above). Their role is confined taldishing the internal
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rules of the educational institution concerned @aadance with the rule
requiring conformity with statute and subject te tadministrative courts’
powers of review.

96. Further, the Court accepts that it can pra¥ecult to frame laws
with a high degree of precision on matters sucm@&snal university rules,
and tight regulation may be inappropriate (seatatis mutandisGorzelik
and Otherscited above, 8§ 67).

97. Likewise, it is beyond doubt that regulati@mswearing the Islamic
headscarf existed at Istanbul University since 1809the latest, well before
the applicant enrolled there (see paragraphs 43aatlove).

98. In these circumstances, the Court finds thetet was a legal basis
for the interference in Turkish law, namely tramsial section 17 of Law
no. 2547 read in the light of the relevant case-tdwthe domestic courts.
The law was also accessible and can be considefeclently precise in its
terms to satisfy the requirement of foreseeabilityvould have been clear
to the applicant, from the moment she entered lstialdniversity, that there
were restrictions on wearing the Islamic headsaarf the university
premises and, from 23 February 1998, that she wéatelto be refused
access to lectures and examinations if she cortitaudo so.

3. Legitimate aim

99. Having regard to the circumstances of the easkthe terms of the
domestic courts’ decisions, the Court is able toept that the impugned
interference primarily pursued the legitimate ainfisprotecting the rights
and freedoms of others and of protecting publicegrd point which is not
in issue between the parties.

4. “Necessary in a democratic society”
(&) The parties’ submissions to the Grand Chamber

(i) The applicant

100. The applicant contested the Chamber’'s firglingn her
observations of 27 September 2004 and her oral isslons at the hearing,
she argued that the notions of “democracy” andubdip” were not alike.
While many totalitarian regimes claimed to be “reles”, only a true
democracy could be based on the principles of [édma and
broadmindedness. The structure of the judicial aniversity systems in
Turkey had been determined by the successigps d’'étatby the military
in 1960, 1971 and 1980. Referring to the Court'seelaw and the practice
that had been adopted in a number of countriesuirode, the applicant
further submitted that the Contracting States shadt be given a wide
margin of appreciation to regulate students’ dr&se explained that no
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European State prohibited students from wearingldlamic headscarf at
university and added that there had been no sigensfon in institutions of
higher education that would have justified suchdiagal measure.

101. The applicant further explained in her afczationed observations
that students were discerning adults who enjoydididgal capacity and
were capable of deciding for themselves what wgsagpiate conduct.
Consequently, the allegation that, by wearing gh@nhic headscarf, she had
shown a lack of respect for the convictions of odh&r sought to influence
fellow students and to undermine their rights arsedoms was wholly
unfounded. Nor had she created an external rastrioh any freedom with
the support or authority of the State. Her choiad been based on religious
conviction, which was the most important fundamentgat that pluralistic,
liberal democracy had granted her. It was, to hardmindisputable that
people were free to subject themselves to resinstif they considered it
appropriate. It was also unjust to say that mergbaring the Islamic
headscarf was contrary to the principle of equabstween men and
women, as all religions imposed such restrictionsdeess which people
were free to choose whether or not to comply with.

102. Conversely, in her observations of 27 Jan2agb, the applicant
said that she was able to accept that wearingdlaenic headscarf would
not always be protected by freedom of religion (s@egraph 73 above).

(il The Government

103. The Government agreed with the Chamber’s irfged (see
paragraph 71 above).

(b) The Court’s assessment

(i) General principles

104. The Court reiterates that, as enshrined itclar9, freedom of
thought, conscience and religion is one of the dations of a “democratic
society” within the meaning of the Convention. Tlitesedom is, in its
religious dimension, one of the most vital elemdhtt go to make up the
identity of believers and their conception of lifeyt it is also a precious
asset for atheists, agnostics, sceptics and thenagemed. The pluralism
indissociable from a democratic society, which basn dearly won over
the centuries, depends on it. That freedom entalsr alia, freedom to
hold or not to hold religious beliefs and to praetior not to practise a
religion (see, among other authoritiégkkinakis v. Greecgudgment of
25 May 1993, Series A no. 260-A, p. 17, 8§ 31, Badcarini and Others v.
San Marino[GC], no. 24645/94, § 34, ECHR 1999-1).

105. While religious freedom is primarily a mattef individual
conscience, it also impliegter alia, freedom to manifest one’s religion,
alone and in private, or in community with otharspublic and within the
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circle of those whose faith one shares. Articleisés|the various forms
which manifestation of one’s religion or belief meake, namely worship,
teaching, practice and observance (seetatis mutandisCha’are Shalom
Ve Tsedek v. Frand&C], no. 27417/95, § 73, ECHR 2000-VII).

Article 9 does not protect every act motivatednspired by a religion or
belief (see, among many other authoriti€gla¢ v. Turkey judgment of
1 July 1997 Reports of Judgments and Decisidr@97-1V, p. 1209, § 27;
Arrowsmith v. the United Kingdgmmo. 7050/75, Commission’s report of
12 October 1978, Decisions and Reports (DR) 1%; . v. the United
Kingdom no. 10358/83, Commission decision of 15 Decemb@83,
DR 37, p. 142; andrepeli and Others v. Turkefdec.), no. 31876/96,
11 September 2001).

106. In democratic societies, in which severaigr@hs coexist within
one and the same population, it may be necessaplate restrictions on
freedom to manifest one’s religion or belief in erdto reconcile the
interests of the various groups and ensure thatyeme’s beliefs are
respected (sel€okkinakis cited above, p. 18, 8 33). This follows both from
paragraph 2 of Article 9 and the State’s positibéigation under Article 1
of the Convention to secure to everyone withinutssdiction the rights and
freedoms defined therein.

107. The Court has frequently emphasised the 'Statke as the neutral
and impartial organiser of the exercise of varisabgions, faiths and
beliefs, and stated that this role is conduciveptilic order, religious
harmony and tolerance in a democratic societylsilb @onsiders that the
State’s duty of neutrality and impartiality is imapatible with any power on
the State’s part to assess the legitimacy of @ligibeliefs or the ways in
which those beliefs are expressed (Bmoussakis and Others v. Gregce
judgment of 26 September 199eports1996-1V, p. 1365, § 47Hasan
and Chaush v. BulgarigGC], no. 30985/96, § 78, ECHR 2000->efah
Partisi (the Welfare Party) and Others Turkey[GC], nos. 41340/98,
41342/98, 41343/98 and 41344/98, § 91, ECHR 2003ahd that it
requires the State to ensure mutual tolerance leetwpposing groups (see
United Communist Party of Turkey and Others v. &yrkudgment of
30 January 199&eports1998-1, p. 27, 8 57). Accordingly, the role of the
authorities in such circumstances is not to rentbeecause of tension by
eliminating pluralism, but to ensure that the cotimgegroups tolerate each
other (se&erif v. Greeceno. 38178/97, 8 53, ECHR 1999-IX).

108. Pluralism, tolerance and broadmindedness hatemarks of a
“democratic society”. Although individual interesitsust on occasion be
subordinated to those of a group, democracy doesimply mean that the
views of a majority must always prevail: a balanogst be achieved which
ensures the fair and proper treatment of peopl® imanorities and avoids
any abuse of a dominant position (seetatis mutandisYoung, James and
Webster v. the United Kingdorjudgment of 13 August 1981, Series A
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no. 44, p. 25, 8 63, andChassagnou and Others v. Frand&C],
nos. 25088/94, 28331/95 and 28443/95, § 112, ECB®®-1II). Pluralism
and democracy must also be based on dialogue apitaof compromise
necessarily entailing various concessions on the e individuals or
groups of individuals which are justified in ordermaintain and promote
the ideals and values of a democratic society (segatis mutandisthe
United Communist Party of Turkey and Othecged abovepp. 21-22,
§ 45, andRefah Partisi (the Welfare Party) and Othec#ted above § 99).
Where these “rights and freedoms” are themselvemgrthose guaranteed
by the Convention or its Protocols, it must be ptee that the need to
protect them may lead States to restrict othertsigh freedoms likewise set
forth in the Convention. It is precisely this cardt search for a balance
between the fundamental rights of each individubicv constitutes the
foundation of a “democratic society” (s€hassagnou and Othersited
above, § 113).

109. Where questions concerning the relationskapvéen State and
religions are at stake, on which opinion in a deratc society may
reasonably differ widely, the role of the natiorddcision-making body
must be given special importance (seeitatis mutandisCha’are Shalom
Ve Tsedekcited above, 8§ 84, an@lingrove v. the United Kingdgm
judgment of 25 November 199Reports1996-V, pp. 1957-58, § 58). This
will notably be the case when it comes to regutptire wearing of religious
symbols in educational institutions, especially thg comparative-law
materials illustrate — see paragraphs 55-65 abowagw of the diversity of
the approaches taken by national authorities onsgee. It is not possible
to discern throughout Europe a uniform conceptibnthe significance of
religion in society (seeédtto-Preminger-Institut v. Austrjajudgment of
20 September 1994, Series A no. 295-A, p. 19, § &@) the meaning or
impact of the public expression of a religious &keliill differ according to
time and context (see, among other authoriti@ahlab v. Switzerland
(dec.),no. 42393/98, ECHR 2001-V). Rules in this sphetléagnsequently
vary from one country to another according to matlaraditions and the
requirements imposed by the need to protect thetsignd freedoms of
others and to maintain public order (semitatis mutandisWingrove cited
above,p. 1957, § 57). Accordingly, the choice of the extend form such
regulations should take must inevitably be lefttapa point to the State
concerned, as it will depend on the specific dornegintext (seemutatis
mutandis Gorzelik and Otherscited above, 8 67, andurphy v. Ireland
no. 44179/98, § 73, ECHR 2003-IX).

110. This margin of appreciation goes hand in haittd a European
supervision embracing both the law and the decssiapplying it. The
Court’s task is to determine whether the measwakent at national level
were justified in principle and proportionate ($danoussakis and Others
cited above, p. 1364, 8§ 44). In delimiting the extef the margin of
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appreciation in the present case, the Court mugt hegard to what is at
stake, namely the need to protect the rights aeddisms of others, to
preserve public order and to secure civil peacetarareligious pluralism,
which is vital to the survival of a democratic s#gi(seemutatis mutandis

Kokkinakis cited above, p. 17, 8 3Manoussakis and Othersited above,

p. 1364, § 44; an@asado Cocacited above, p. 21, § 55).

111. The Court also notes that in the decisionksaraduman v. Turkey
(no. 16278/90, Commission decision of 3 May 1998 4, p. 93) and
Dahlab (cited above) the Convention institutions found thaa democratic
society the State was entitled to place restristion the wearing of the
Islamic headscarf if it was incompatible with thergued aim of protecting
the rights and freedoms of others, public order g@uodblic safety. In
Karaduman measures taken in universities to prevent certain
fundamentalist religious movements from exertingspure on students who
did not practise their religion or who belongedatwther religion were not
considered to constitute interference for the psegoof Article 9 of the
Convention. Consequently, it is established thaititutions of higher
education may regulate the manifestation of thesriand symbols of a
religion by imposing restrictions as to the placed ananner of such
manifestation with the aim of ensuring peaceful xtstence between
students of various faiths and thus protecting ipudnider and the beliefs of
others (see, among other authoriti@efah Partisi (the Welfare Party) and
Others cited above, § 95). IDahlab, which concerned the teacher of a
class of small children, the Court stressed amotigeromatters the
“powerful external symbol” which her wearing a hsealf represented and
questioned whether it might have some kind of gybiseng effect, seeing
that it appeared to be imposed on women by a oeigyprecept that was
hard to reconcile with the principle of gender dijyalt also noted that
wearing the Islamic headscarf could not easily beomciled with the
message of tolerance, respect for others and, a#gvequality and non-
discrimination that all teachers in a democraticiety should convey to
their pupils.

(i) Application of the foregoing principles todlpresent case

112. The interference in issue caused by the laircof 23 February
1998 imposing restrictions as to place and manndhe rights of students
such as M$ahin to wear the Islamic headscarf on universignpses was,
according to the Turkish courts (see paragraph83and 41 above), based
in particular on the two principles of secularisnuaquality.

113. In its judgment of 7 March 1989, the Consitiual Court stated
that secularism, as the guarantor of democratioeglwas the meeting
point of liberty and equality. The principle prevea the State from
manifesting a preference for a particular religoorbelief; it thereby guided
the State in its role of impartial arbiter, and essarily entailed freedom of
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religion and conscience. It also served to protketindividual not only
against arbitrary interference by the State buinfexternal pressure from
extremist movements. The Constitutional Court adtlest freedom to
manifest one’s religion could be restricted in ortte defend those values
and principles (see paragraph 39 above).

114. As the Chamber rightly stated (see paragi@ghof its judgment),
the Court considers this notion of secularism tocbeasistent with the
values underpinning the Convention. It finds thphalding that principle,
which is undoubtedly one of the fundamental pritegpf the Turkish State
which are in harmony with the rule of law and retp®er human rights,
may be considered necessary to protect the denweratem in Turkey.
An attitude which fails to respect that principlellwot necessarily be
accepted as being covered by the freedom to marufess religion and
will not enjoy the protection of Article 9 of theo@vention (seeRefah
Partisi (the Welfare Party) and Othersted above, § 93).

115. After examining the parties’ submissions, @rand Chamber sees
no good reason to depart from the approach takethé&yChamber (see
paragraphs 107-09 of the Chamber judgment) asisllo

“... The Court ... notes the emphasis placed inTimkish constitutional system on
the protection of the rights of women ... Gendearadity — recognised by the European
Court as one of the key principles underlying thengention and a goal to be
achieved by member States of the Council of Eul@ee, among other authorities,
Abdulaziz, Cabales and Balkandali v. the Unitedgdiom judgment of 28 May 1985,
Series A no. 94, pp. 37-38, 8 78chuler-Zgraggen v. Switzerlangudgment of
24 June 1993, Series A no. 263, pp. 21-22, 86rgharz v. Switzerlangudgment of
22 February 1994, Series A no. 280-B, p. 29, 8\2ah Raalte v. the Netherlands
judgment of 21 February 199Reports1997-l, p. 186, § 3t fine and Petrovic v.
Austria, judgment of 27 March 199&eports1998-Il, p. 587, § 37) — was also found
by the Turkish Constitutional Court to be a prifeipnplicit in the values underlying
the Constitution ...

... In addition, like the Constitutional Court .the Court considers that, when
examining the question of the Islamic headscarthim Turkish context, it must be
borne in mind the impact which wearing such a symldich is presented or
perceived as a compulsory religious duty, may lavéhose who choose not to wear
it. As has already been noted ($&Faduman decision cited above, ariRefah Partisi
(the Welfare Party) and Othersited above, § 95), the issues at stake inclhée t
protection of the ‘rights and freedoms of othersd ahe ‘maintenance of public order’
in a country in which the majority of the populatjowhile professing a strong
attachment to the rights of women and a secular efdyfe, adhere to the Islamic
faith. Imposing limitations on freedom in this sphenay, therefore, be regarded as
meeting a pressing social need by seeking to aghibese two legitimate aims,
especially since, as the Turkish courts statedhis, religious symbol has taken on
political significance in Turkey in recent years.

... The Court does not lose sight of the fact tthetre are extremist political
movements in Turkey which seek to impose on socéstya whole their religious
symbols and conception of a society founded ogimls precepts ... It has previously
said that each Contracting State may, in accordaittethe Convention provisions,
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take a stance against such political movementgdoas its historical experience (see
Refah Partisi (the Welfare Party) and Othecited above, § 124). The regulations
concerned have to be viewed in that context andtitate a measure intended to
achieve the legitimate aims referred to above Aeteby to preserve pluralism in the
university.”

116. Having regard to the above background, ithis principle of
secularism, as elucidated by the Constitutional rC¢see paragraph 39
above), which is the paramount consideration ugtleylthe ban on the
wearing of religious symbols in universities. Incbua context, where the
values of pluralism, respect for the rights of oshand, in particular,
equality before the law of men and women are b&anght and applied in
practice, it is understandable that the relevathaiies should wish to
preserve the secular nature of the institution eomed and so consider it
contrary to such values to allow religious attirgluding, as in the present
case, the Islamic headscarf, to be worn.

117. The Court must now determine whether in tistant case there
was a reasonable relationship of proportionalitywieen the means
employed and the legitimate objectives pursuedbyiriterference.

118. Like the Chamber (see paragraph 111 of dgment), the Grand
Chamber notes at the outset that it is common grailvat practising
Muslim students in Turkish universities are freéhwm the limits imposed
by the constraints of educational organisationmemifest their religion in
accordance with habitual forms of Muslim observanice addition, the
resolution adopted by Istanbul University on 9 JU®®8 shows that various
other forms of religious attire are also forbiddenthe university premises
(see paragraph 47 above).

119. It should also be noted that, when the issuehether students
should be allowed to wear the Islamic headscarfasad at Istanbul
University in 1994 in relation to the medical cassthe Vice-Chancellor
reminded them of the reasons for the rules on dAsggiing that calls for
permission to wear the Islamic headscarf in alltgpaf the university
premises were misconceived and pointing to theipuwoter constraints
applicable to medical courses, he asked the stsderdibide by the rules,
which were consistent with both the legislation @hd case-law of the
higher courts (see paragraphs 43-44 above).

120. Furthermore, the process whereby the reguktthat led to the
decision of 9 July 1998 were implemented took savgears and was
accompanied by a wide debate within Turkish soceatyg the teaching
profession (see paragraph 35 above). The two higiwests, the Supreme
Administrative Court and the Constitutional Couhltave managed to
establish settled case-law on this issue (see g 37, 39 and 41
above). It is quite clear that throughout that sieci-making process the
university authorities sought to adapt to the evg\situation in a way that
would not bar access to the university to studew@sring the veil, through
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continued dialogue with those concerned, whilehat game time ensuring
that order was maintained and in particular that rdquirements imposed
by the nature of the course in question were cadphith.

121. In that connection, the Court does not acdbpt applicant’s
submission that the fact that there were no dis@py penalties for failing
to comply with the dress code effectively meant tha rules existed (see
paragraph 81 above). As to how compliance withitibernal rules should
have been secured, it is not for the Court to swibtstits view for that of the
university authorities. By reason of their direntlacontinuous contact with
the education community, the university authories in principle better
placed than an international court to evaluatelloeads and conditions or
the requirements of a particular course (Seatatis mutandisValsamis
v. Greecejudgment of 18 December 19%eports1996-VI, p. 2325, § 32).
Besides, having found that the regulations pursuksgjitimate aim, it is not
open to the Court to apply the criterion of promorality in a way that
would make the notion of an institution’s “intermales” devoid of purpose.
Article 9 does not always guarantee the right tdnalve in a manner
governed by a religious belief (s€chon and Sajous v. Frandeec.),
no. 49853/99, ECHR 2001-X) and does not conferewpfe who do so the
right to disregard rules that have proved to béfjed (seeValsamis cited
above, opinion of the Commission, p. 2337, § 51).

122. In the light of the foregoing and having nebt the Contracting
States’ margin of appreciation in this sphere, @murt finds that the
interference in issue was justified in principledgroportionate to the aim
pursued.

123. Consequently, there has been no breach dtl&r® of the
Convention.

II. ALLEGED VIOLATION OF ARTICLE 2 OF PROTOCOL Nol

A. Whether a separate examination of this complains necessary

1. The parties’ submissions

124. The Court notes that, although the applic&fied on various
provisions of the Convention (Articles 8, 10 and, Bhd Article 2 of
Protocol No. 1) before the Chamber, her principgument was that there
had been a violation of Article 9 of the Conventidém her request for a
referral, the applicant asked the Grand Chambefin a violation of
Articles 8, 9, 10 and 14 of the Convention and oficde 2 of Protocol
No. 1. She did not make any legal submissions keiffard to Article 10.
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125. In her written pleadings of 27 January 20@dyever, the applicant
appears to present her case concerning the remndadf 23 February 1998
in a different light to that in which it had beemepented before the
Chamber. In those pleadings, she “allege[d] as rham submission a
violation of Article 2 of Protocol No. 1 and reqtiesl] the Grand Chamber
to hold accordingly”. Among other things, she askezl Court to “find that
the decision to refuse [her] access to the unityernsihen wearing the
Islamic headscarf amount[ed] in the present caseuiolation of her right
to education, as guaranteed by Article 2 of Prdtdtm 1, read in the light
of Articles 8, 9 and 10 of the Convention”.

126. The Government submitted that there had beeviolation of the
first sentence of Article 2 of Protocol No. 1.

2. The Chamber judgment

127. The Chamber found that no separate questi@se aunder
Articles 8, 10 and 14 of the Convention or Arti@eof Protocol No. 1, the
provisions that had been relied on by the applica® the relevant
circumstances were the same as those it had exanimeelation to
Article 9, in respect of which it had found no \atbn.

3. The Court’s assessment

128. The Court observes that under its case-laat h now well-
established, the “case” referred to the Grand Clambcessarily embraces
all aspects of the application previously examitbgdthe Chamber in its
judgment, there being no basis for a merely pargifdrral of the case to the
Grand Chamber (see, as the most recent authof@ieapina and Mazre
v. Romania[GC], no. 33348/96, § 66, ECHR 2004-XI, akd and T.
v. Finland [GC], no. 25702/94, 8§ 140-41, ECHR 2001-VIl). Ttease”
referred to the Grand Chamber is the applicatiornt dms been declared
admissible.

129. The Court considers that, having regard te thpecial
circumstances of the case, the fundamental impoetasf the right to
education and the position of the parties, the daimp under the first
sentence of Article 2 of Protocol No. 1 can be adered as separate from
the complaint under Article 9 of the Conventionjwithstanding the fact
that, as was the case with Article 9, the substasfcéhe complaint is
criticism of the regulations that were issued orF2Bruary 1998.

130. In conclusion, the Court will examine thisngmaint separately
(see,mutatis mutandisGo¢ v. Turkey{GC], no. 36590/97, § 46, ECHR
2002-V).
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B. Applicability

131. The applicant alleged a violation of thetfasntence of Article 2 of
Protocol No. 1, which provides:

“No person shall be denied the right to education.”
Scope of the first sentence of Article 2 of Protdém 1

(8) The parties’ submissions to the Grand Chamber

132. The applicant said that there was no doubt the right to
education, as guaranteed by the first sentencetaflé2 of Protocol No. 1,
applied to higher education, since that provisippliad to all institutions
existing at a given time.

133. The Government did not comment on this issue.

(b) The Court’s assessment

134. The first sentence of Article 2 of Protocad.NL provides that no
one shall be denied the right to education. Althotige provision makes no
mention of higher education, there is nothing tggast that it does not
apply to all levels of education, including higkeetucation.

135. As to the content of the right to education @ahe scope of the
obligation it imposes, the Court notes that in @ese “relating to certain
aspects of laws on the use of languages in educatoBelgium” (“the
Belgian linguistic case(merits), judgment of 23 July 1968, Series A 60.
pp. 30-31, § 3), it stated: “The negative formwatiindicates, as is
confirmed by the ‘preparatory work’ ..., that ther@racting Parties do not
recognise such a right to education as would reqgthiem to establish at
their own expense, or to subsidise, education pipamticular type or at any
particular level. However, it cannot be concludexhf this that the State has
no positive obligation to ensure respect for suaight as is protected by
Article 2 of the Protocol. As a ‘right’ does exi#t,is secured, by virtue of
Article 1 of the Convention, to everyone within tharisdiction of a
Contracting State.”

136. The Court does not lose sight of the fact tha development of
the right to education, whose content varies frone ¢ime or place to
another according to economic and social circunegt®mmainly depends on
the needs and resources of the community. Howateis of crucial
importance that the Convention is interpreted apglied in a manner
which renders its rights practical and effectivet theoretical and illusory.
Moreover, the Convention is a living instrument gifhimust be interpreted
in the light of present-day conditions (ddarckx v. Belgiumjudgment of
13 June 1979, Series A no. 31, p. 19, § Aitey v. Ireland judgment of
9 October 1979, Series A no. 32, pp. 14-15, § 2@, as the most recent
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authority, Mamatkulov and Askarov v. Turké@C], nos. 46827/99 and
46951/99, 8§ 121, ECHR 2005-I). While the first sgme of Article 2
essentially establishes access to primary and dacpreducation, there is
no watertight division separating higher educatfoom other forms of
education. In a number of recently adopted instnig)ethe Council of
Europe has stressed the key role and importanb&gbér education in the
promotion of human rights and fundamental freedanmé$the strengthening
of democracy (seejnter alia, Recommendation No. R (98) 3 and
Recommendation 1353 (1998) — cited in paragraphan@B869 above). As
the Convention on the Recognition of Qualificatioc@ncerning Higher
Education in the European Region (see paragrapib6ve) states, higher
education “is instrumental in the pursuit and adesnent of knowledge”
and “constitutes an exceptionally rich cultural auikntific asset for both
individuals and society”.

137. Consequently, it would be hard to imaginet timstitutions of
higher education existing at a given time do naheawithin the scope of
the first sentence of Article 2 of Protocol No 1thugh that Article does
not impose a duty on the Contracting States taganstitutions of higher
education, any State doing so will be under angatibn to afford an
effective right of access to them. In a democraticiety, the right to
education, which is indispensable to the furtheeapichuman rights, plays
such a fundamental role that a restrictive intdgiren of the first sentence
of Article 2 of Protocol No. 1 would not be consist with the aim or
purpose of that provision (seaptatis mutandistheBelgian linguistic case
cited above, pp. 33-34, § 9, aridelcourt v. Belgium judgment of
17 January 1970, Series A no. 11, pp. 13-15, § 25).

138. This approach is in line with the Commisssomeport in the
Belgian linguistic cas€judgment cited above, p. 22), in which as farkbac
as 1965 it stated that, although the scope ofifie protected by Article 2
of Protocol No. 1 was not defined or specified e tConvention, it
included, “for the purposes of examining the présesise”, “entry to
nursery, primary, secondary and higher education”.

139. The Commission subsequently observed in iassef decisions:
“[T]he right to education envisaged in Article 2dgncerned primarily with
elementary education and not necessarily advandadies such as
technology” (seeX v. the United Kingdomno. 5962/72, Commission
decision of 13 March 1975, DR 2, p. 50, aKdamelius v. Sweden
no. 21062/92, Commission decision of 17 January6l@reported). In
more recent cases, leaving the door open to thikcappn of Article 2 of
Protocol No. 1 to university education, it examittled legitimacy of certain
restrictions on access to institutions of highasaadion (see, with regard to
restrictions on access to higher educati®n,v. the United Kingdom
no. 8844/80, Commission decision of 9 December 1B8023, p. 228; and
with regard to suspension or expulsion from edocali institutions,
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Yanasik v. Turkeyno. 14524/89, Commission decision of 6 Janua8319
DR 74, p. 14, andulak v. Turkeyno. 24515/94, Commission decision of
17 January 1996, DR 84-A, p. 98).

140. For its part, after thBelgian linguistic casehe Court declared a
series of cases on higher education inadmissili¢, because the first
sentence of Article 2 of Protocol No. 1 was inapgdile, but on other
grounds (complaint of a disabled person who didsadisfy a university’s
entrance requirementisukach v. Russiédec.), no. 48041/99, 16 November
1999; refusal of permission to an applicant in adgtto prepare for and sit
a final university examination for a legal diplom@gorgiou v. Greece
(dec.), no. 45138/98, 13 January 2000; interruptioadvanced studies by a
valid conviction and sentencdQurmaz and Others v. Turkefdec.),
nos. 46506/99, 46569/99, 46570/99 and 46939/9@piefber 2001).

141. In the light of all the foregoing consideoats, it is clear that any
institutions of higher education existing at a giiime come within the
scope of the first sentence of Article 2 of Protddo. 1, since the right of
access to such institutions is an inherent parthefright set out in that
provision. This is not an extensive interpretatiorcing new obligations on
the Contracting States: it is based on the vemdeof the first sentence of
Article 2 of Protocol No. 1 read in its context ahdving regard to the
object and purpose of the Convention, a law-maknegty (seemutatis
mutandis Golder v. the United Kingdomudgment of 21 February 1975,
Series A no. 18, p. 18, § 36).

142. Consequently, the first sentence of Artlef Protocol No. 1 is
applicable in the instant case. The manner in wthicts applied will,
however, obviously depend on the special featuiréseoright to education.

C. Merits

1. The parties’ submissions to the Grand Chamber

(8) The applicant

143. The applicant submitted that the ban impobgdthe public
authorities on wearing the Islamic headscarf cjeaphstituted interference
with her right to education, which had resultechar being refused access
to oncology examinations on 12 March 1998, prewefriem enrolling with
the university’'s administrative department on 20réfta1998, and refused
access to a lecture on neurology on 16 April 1988awritten examination
on public health on 10 June 1998.

144, She accepted that, by its nature, the righgducation had to be
regulated by the State. In her view, the critevidé¢ used in the regulations
should be the same as those applicable to permititedference under
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Articles 8 to 11 of the Convention. In that conmatt she pointed to the
lack of any provision in Turkish domestic law pratiag the pursuit of
higher education and said that the vice-chancslloffices had no authority
or power under the laws in force to refuse studerdaring the headscarf
access to university.

145. The applicant said that despite wearing gedbcarf she had been
able to enrol at the university and pursue heristuthere without incident
for four and a half years. She therefore argued #tathe time of her
enrolment at the university and while pursuing $tedies there had been no
domestic source of law that would have enabledtbeforesee that she
would be denied access to the lecture theatresndeof years later.

146. While reiterating that the measures takenher case were
disproportionate to the aim pursued, the applicepted that it was in
principle legitimate for institutions of higher ezhtion to seek to provide
education in a calm and safe environment. Howeasrthe lack of any
disciplinary proceedings against her showed, hearwg the Islamic
headscarf had not in any way prejudiced public oadenfringed the rights
and freedoms of the other students. Furthermoréyeinsubmission, the
relevant university authorities had had sufficiergans at their disposal to
guarantee the maintenance of public order, sucbriaging disciplinary
proceedings or lodging a criminal complaint if audsnt’s conduct
contravened the criminal law.

147. The applicant argued that making the pursidither studies
conditional on her abandoning the headscarf andsirgd her access to
educational institutions if she refused to complghwhat condition had
effectively and wrongfully violated the substandeher right to education
and rendered it ineffective. This had been compednray the fact that she
was a young adult with a fully developed persopaitd social and moral
values who was deprived of all possibility of purguher studies in Turkey
in a manner consistent with her beliefs.

148. For all these reasons, the applicant suldnttiat the respondent
State had overstepped the limits of its marginpgfraciation, however wide
it might be, and violated her right to educatioead in the light of
Articles 8, 9 and 10 of the Convention.

(b) The Government

149. Referring to the case-law of the Court, thevé&dnment observed
that the Contracting States had a margin of apgtieai to determine how to
regulate education.

150. They added that the applicant had enrolledhat Cerrahpaa
Faculty of Medicine at Istanbul University afteudying for five years at
the Faculty of Medicine of Bursa University, wheshe had worn the
headscarf. The Vice-Chancellor of Istanbul Univgreiad issued a circular
prohibiting students from wearing the headscarthm university. The ban



36 LEYLA SAHIN v. TURKEY JUDGMENT

was based on judgments of the Constitutional Camd the Supreme
Administrative Court. As the application and thquest for a referral to the
Grand Chamber indicated, the applicant had notwerteoced any difficulty
in enrolling at the Cerrahpa Faculty of Medicine, which proved that she
had enjoyed equality of treatment in the right otess to educational
institutions. As regards the interference causethbymplementation of the
circular of 23 February 1998, the Government cadirthemselves to
saying that it had been the subject of scrutinyhaycourts.

151. The Government concluded by asking for thégmpoent of the
Chamber to be upheld, arguing that the regulationsssue did not
contravene the Court’'s case-law, having regard he mmargin of
appreciation accorded to the Contracting States.

2. The Court’s assessment

(a) General principles

152. The right to education, as set out in thet Bentence of Article 2 of
Protocol No. 1, guarantees everyone within the sgliction of the
Contracting States “a right of access to educatimséitutions existing at a
given time”, but such access constitutes only agfahe right to education.
For that right “to be effective, it is further nassary thatinter alia, the
individual who is the beneficiary should have thesgbility of drawing
profit from the education received, that is to stye right to obtain, in
conformity with the rules in force in each Statedan one form or another,
official recognition of the studies which he hasnpteted” (see th8elgian
linguistic case cited above, pp. 30-32, 88 3-5; see dfgeldsen, Busk
Madsen and Pedersen v. Denmgudgment of 7 December 1976, Series A
no. 23, pp. 25-26, 8§ 52). Similarly, implicit ingtphrase “No person shall
..." Is the principle of equality of treatment df aitizens in the exercise of
their right to education.

153. The fundamental right of everyone to educatis a right
guaranteed equally to pupils in State and indepgndehools, without
distinction (seeCostello-Roberts v. the United Kingdporjudgment of
25 March 1993, Series A no. 247-C, p. 58, § 27).

154. In spite of its importance, this right is nbbowever, absolute, but
may be subject to limitations; these are permitigdmplication since the
right of access “by its very nature calls for regigdn by the State” (see the
Belgian linguistic casecited above, p. 32, 8 5; see alsajtatis mutandis
Golder, cited above, pp. 18-19, § 38, aRdyed v. the United Kingdgm
judgment of 21 September 1994, Series A no. 294B,49-50, 8§ 65).
Admittedly, the regulation of educational instituts may vary in time and
in place,inter alia, according to the needs and resources of the caortynu
and the distinctive features of different levelsedfucation. Consequently,
the Contracting States enjoy a certain margin pregation in this sphere,
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although the final decision as to the observancethef Convention’s
requirements rests with the Court. In order to emsloat the restrictions that
are imposed do not curtail the right in questionstch an extent as to
impair its very essence and deprive it of its dff@mness, the Court must
satisfy itself that they are foreseeable for thosacerned and pursue a
legitimate aim. However, unlike the position witspect to Articles 8 to 11
of the Convention, it is not bound by an exhauslisteof “legitimate aims”
under Article 2 of Protocol No. 1 (semutatis mutandisPodkolzina v.
Latvia, no. 46726/99, § 36, ECHR 2002-Il). Furthermordipatation will
only be compatible with Article 2 of Protocol No.fithere is a reasonable
relationship of proportionality between the meangplyed and the aim
sought to be achieved.

155. Such restrictions must not conflict with athights enshrined in the
Convention and its Protocols either (see Bwdgian linguistic casecited
above, p. 32, 8§ SCampbell and Cosans v. the United Kingdguadgment
of 25 February 1982, Series A no. 48, p. 19, 8atld Yanasik decision
cited above). The provisions of the Convention @adProtocols must be
considered as a whole. Accordingly, the first secéeof Article 2 of
Protocol No. 1 must, where appropriate, be reatienight in particular of
Articles 8, 9 and 10 of the Convention (d€gldsen, Busk Madsen and
Pedersencited above, p. 26, 8 52 fine).

156. The right to education does not in principlelude recourse to
disciplinary measures, including suspension or ko from an
educational institution in order to ensure comm&awith its internal rules.
The imposition of disciplinary penalties is an gri@ part of the process
whereby a school seeks to achieve the object fachwibh was established,
including the development and moulding of the cbi@ma and mental
powers of its pupils (see, among other authorit@snpbell and Cosans
judgment cited above, p. 14, 8§ 33; see also, wesipect to the expulsion of
a cadet from a military academYanasik,decision cited above, and the
expulsion of a student for frau8Bulak decisiorncited above).

(b) Application of these principles to the presentase

157. By analogy with its reasoning on the quesbbithe existence of
interference under Article 9 of the Convention (paeagraph 78 above), the
Court is able to accept that the regulations on lhsis of which the
applicant was refused access to various lectures examinations for
wearing the Islamic headscarf constituted a regsiricon her right to
education, notwithstanding the fact that she hatldtess to the university
and been able to read the subject of her choieegordance with the results
she had achieved in the university entrance exammaHowever, an
analysis of the case by reference to the rightdiocation cannot in this
instance be divorced from the conclusion reachetheyCourt with respect
to Article 9 (see paragraph 122 above), as theideraions taken into



38 LEYLA SAHIN v. TURKEY JUDGMENT

account under that provision are clearly applicdblé¢he complaint under
Article 2 of Protocol No. 1, which complaint cortsif criticism of the
regulation concerned that takes much the same fwnthat made with
respect to Article 9.

158. In that connection, the Court has alreadydotinat the restriction
was foreseeable to those concerned and pursuetkgdiiamate aims of
protecting the rights and freedoms of others anthtaiaing public order
(see paragraphs 98 and 99 above). The obvious grmpiothe restriction
was to preserve the secular character of educafrmstautions.

159. As regards the principle of proportionalithe Court found in
paragraphs 118 to 121 above that there was a raalsorelationship of
proportionality between the means used and thepairsued. In so finding,
it relied in particular on the following factors wh are clearly relevant
here. Firstly, the measures in question manifetitynot hinder the students
in performing the duties imposed by the habituatmi® of religious
observance. Secondly, the decision-making proagsapplying the internal
regulations satisfied, so far as was possiblerghairement to weigh up the
various interests at stake. The university autlesrijudiciously sought a
means whereby they could avoid having to turn astagents wearing the
headscarf and at the same time honour their oligab protect the rights
of others and the interests of the education systastly, the process also
appears to have been accompanied by safeguarde -+uld requiring
conformity with statute and judicial review — thaere apt to protect the
students’ interests (see paragraph 95 above).

160. It would, furthermore, be unrealistic to inmegthat the applicant, a
medical student, was unaware of Istanbul Univessityternal regulations
restricting the places where religious dress cdagdvorn or had not been
sufficiently informed about the reasons for theitreduction. She could
reasonably have foreseen that she ran the risleioiglrefused access to
lectures and examinations if, as subsequently heguheshe continued to
wear the Islamic headscarf after 23 February 1998.

161. Consequently, the restriction in question wad impair the very
essence of the applicant’s right to education.dditéon, in the light of its
findings with respect to the other Articles relied by the applicant (see
paragraphs 122 above and 166 below), the Court nadsethat the
restriction did not conflict with other rights emsted in the Convention or
its Protocols either.

162. In conclusion, there has been no violationhef first sentence of
Article 2 of Protocol No. 1.
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[ll. ALLEGED VIOLATION OF ARTICLES 8, 10 AND 14 OFTHE
CONVENTION

163. As she had done before the Chamber, the capplialleged a
violation of Articles 8, 10 and 14 of the Conventicarguing that the
impugned regulations had infringed her right tgoees for her private life
and her right to freedom of expression and wagidisgatory.

164. The Court, however, does not find any violawf Articles 8 or 10
of the Convention, the arguments advanced by tipiicamt being a mere
reformulation of her complaint under Article 9 diet Convention and
Article 2 of Protocol No. 1, in respect of whiclet@ourt has concluded that
there has been no violation.

165. As regards the complaint under Article 14keta alone or in
conjunction with Article 9 of the Convention or tHest sentence of
Article 2 of Protocol No. 1, the Court notes thae tapplicant did not
provide detailed particulars in her pleadings beftrte Grand Chamber.
Furthermore, as has already been noted (see pphag®@ and 158 above),
the regulations on the Islamic headscarf were nwmctéd against the
applicant’s religious affiliation, but pursued, amgo other things, the
legitimate aim of protecting order and the rightsl &reedoms of others and
were manifestly intended to preserve the seculdaure@aof educational
institutions. Consequently, the reasons which tedQourt to conclude that
there has been no violation of Article 9 of the @amtion or Article 2 of
Protocol No. 1 incontestably also apply to the claomp under Article 14,
taken alone or in conjunction with the aforemenrgidiprovisions.

166. Consequently, the Court holds that thereb®gs no violation of
Articles 8, 10 or 14 of the Convention.

FOR THESE REASONS, THE COURT

1. Holds by sixteen votes to one, that there has been iolation of
Article 9 of the Convention;

2. Holds by sixteen votes to one, that there has beeniaglation of the
first sentence of Article 2 of Protocol No. 1;

3. Holds unanimously, that there has been no violatioAntle 8 of the
Convention;

4. Holds, unanimously, that there has been no violatioArtitle 10 of the
Convention;
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5. Holds unanimously, that there has been no violatioArtitle 14 of the
Convention.

Done in English and in French, and delivered atllip hearing in the
Human Rights Building, Strasbourg, on 10 Novemit¥52

Luzius WILDHABER
President
Lawrence BRLY
Deputy to the Registrar

In accordance with Article 45 § 2 of the Conventand Rule 74 § 2 of
the Rules of Court, the following separate opini@me annexed to this
judgment:

(a) joint concurring opinion of Mr Rozakis and Mrsji¢;

(b) dissenting opinion of Mrs Tulkens.

L.W.
T.L.E.
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JOINT CONCURRING OPINION
OF JUDGES ROZAKIS AND VAX

We agree with the majority that there has beenialaton of Article 9
of the Convention in the present case. We have\aised for the finding
that there was no violation of the first sentenéeAdicle 2 of Protocol
No. 1, mainly because the text of the judgmentradted in such a way that
it makes it difficult to divide these two finding&s stated in paragraph 157
of the judgment, the “analysis of the case by mfee to the right to
education cannot in this instance be divorced ftbenconclusion reached
by the Court with respect to Article 9 ..., as tansiderations taken into
account under that provision are clearly applicable¢he complaint under
Article 2 of Protocol No. 1, which complaint cortsiof criticism of the
regulation concerned that takes much the same f@snthat made with
respect to Article 9”.

In fact, however, we are of the opinion that theecavould have been
better dealt with only under Article 9, the wayias done in the Chamber
judgment. As we see it, the main issue before tha&rtGvas the interference
of the State with the applicant’s right to wear teadscarf at the university
and, through that, to manifest in public her relig beliefs. Hence, the
central question in the case was the protectioneofreligious freedom as
enshrined in Article 9 of the Convention. Articlds in the circumstances,
the obvioudex specialiscovering the facts of the case, and the applisant
corollary complaint concerning the same facts uniticle 2 of Protocol
No. 1, although clearly admissible, does not raiseparate issue under the
Convention.



42 LEYLA SAHIN v. TURKEY JUDGMENT

DISSENTING OPINION OF JUDGE TULKENS
(Translation)

For a variety of mutually supporting reasons, | dot vote with the
majority on the question of Article 9 of the Contien or of Article 2 of
Protocol No. 1, which concerns the right to edurati do, however, fully
agree with the Court’s ruling that the scope ofltteer provision extends to
higher and university education.

A. Freedom of religion

1. As regards the general principles reiteratethénjudgment, there are
points on which | strongly agree with the majorigee paragraphs 104-08
of the judgment). The right to freedom of religipmaranteed by Article 9 of
the Convention is a “precious asset” not only fetidvers, but also for
atheists, agnostics, sceptics and the unconcelnisdirue that Article 9 of
the Convention does not protect every act motivatednspired by a
religion or belief and that in democratic societieswhich several religions
coexist, it may be necessary to place restrictomdreedom to manifest
one’s religion in order to reconcile the interestghe various groups and
ensure that everyone’s beliefs are respected (semgmaph 106 of the
judgment). Further, pluralism, tolerance and broadedness are hallmarks
of a democratic society and this entails certainsequences. The first is
that these ideals and values of a democratic somest also be based on
dialogue and a spirit of compromise, which necelgsantails mutual
concessions on the part of individuals. The sedsnithat the role of the
authorities in such circumstances is not to rentbeecause of the tensions
by eliminating pluralism, but, as the Court agasitarated only recently, to
ensure that the competing groups tolerate each (gaeOuranio Toxo and
Others v. Greeceno. 74989/01, § 40, ECHR 2005-X).

2. Once the majority had accepted that the bawesring the Islamic
headscarf on university premises constituted iaterfce with the
applicant’s right under Article 9 of the Conventittnmanifest her religion,
and that the ban was prescribed by law and puraueditimate aim — in
this case the protection of the rights and freeadmthers and of public
order — the main issue became whether such ineexderwas “necessary in
a democratic society”. Owing to its nature, the &eureview must be
conductedin concretq in principle by reference to three criteria: tiys
whether the interference, which must be capablgatecting the legitimate
interest that has been put at risk, was approprsseondly, whether the
measure that has been chosen is the measure that lsast restrictive of
the right or freedom concerned; and, lastly, whettiee measure was
proportionate, a question which entails a balancnigthe competing
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interests.

Underlying the majority’s approach is the marginappreciation which
the national authorities are recognised as possgpssid which reflects,
inter alia, the notion that they are “better placed” to decibw best to
discharge their Convention obligations in what isensitive area (see
paragraph 109 of the judgment). The Court’'s jugsdn is, of course,
subsidiary and its role is not to impose unifornfugons, especially “with
regard to establishment of the delicate relatiogtsvben the Churches and
the State” (se€ha’are Shalom Ve Tsedek v. Fraff&C], no. 27417/95,
§ 84, ECHR 2000-VIl), even if, in certain other gments concerning
conflicts between religious communities, the Ccwas not always shown
the same judicial restraint (s&erif v. Greeceno. 38178/97, ECHR 1999-
IX, and Metropolitan Church of Bessarabia and Others v. déola
no. 45701/99, ECHR 2001-Xll). | therefore entiralyree with the view that
the Court must seek to reconcile universality aivérdity and that it is not
its role to express an opinion on any religious el@ehatsoever.

3. 1 would perhaps have been able to follow thegmaof-appreciation
approach had two factors not drastically reducgedalevance in the instant
case. The first concerns the argument the majoséyto justify the width of
the margin, namely the diversity of practice betw#ee States on the issue
of regulating the wearing of religious symbols idueational institutions
and, thus, the lack of a European consensus irspiisre. The comparative-
law materials do not allow of such a conclusionjrasone of the member
States has the ban on wearing religious symbolsnded to university
education, which is intended for young adults, vene less amenable to
pressure. The second factor concerns the Europgzervssion that must
accompany the margin of appreciation and which,nett@ough less
extensive than in cases in which the national autés have no margin of
appreciation, goes hand in hand with it. Howevéneothan in connection
with Turkey’s specific historical background, Eueam supervision seems
quite simply to be absent from the judgment. Howgtlee issue raised in
the application, whose significance to the rightfteedom of religion
guaranteed by the Convention is evident, is noteiyea “local” issue, but
one of importance to all the member States. Europegervision cannot,
therefore, be escaped simply by invoking the maogjiappreciation.

4. On what grounds was the interference with thglieant’s right to
freedom of religion through the ban on wearing kadscarf based? In the
present case, relying exclusively on the reasoted cby the national
authorities and courts, the majority put forwand, general and abstract
terms, two main arguments: secularism and equalitiile | fully and
totally subscribe to each of these principles,siadree with the manner in

1. See S. Van Drooghenbroedka proportionnalité dans le droit de la Convention
européenne des Droits de 'Homme. Prendre l'idéepse au sérieuxBrussels, Bruylant,
2001.
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which they were applied here and to the way theyewaterpreted in

relation to the practice of wearing the headsdarh democratic society, |
believe that it is necessary to seek to harmohisg@tinciples of secularism,
equality and liberty, not to weigh one againstdheer.

5. As regards, firstlysecularism | would reiterate that | consider it an
essential principle and one which, as the Congiitat Court stated in its
judgment of 7 March 1989, is undoubtedly neces$aryhe protection of
the democratic system in Turkey. Religious freedsmhowever, also a
founding principle of democratic societies. Accogly, the fact that the
Grand Chamber recognised the force of the prinaplsecularism did not
release it from its obligation to establish tha ban on wearing the Islamic
headscarf to which the applicant was subject wasessary to secure
compliance with that principle and, therefore, mépressing social need”.
Only indisputable facts and reasons whose legitynebeyond doubt — not
mere worries or fears — are capable of satisfyimgt requirement and
justifying interference with a right guaranteed lilge Convention.
Moreover, where there has been interference witmdamental right, the
Court’s case-law clearly establishes that mergnaffiions do not suffice:
they must be supported by concrete examples$sath and Grady v. the
United Kingdomnos. 33985/96 and 33986/96, § 89, ECHR 1999-3ikth
examples do not appear to have been forthcomithigipresent case.

6. Under Article 9 of the Convention, the freedaith which this case
is concerned is not freedom to have a religion {ikernal conviction) but
to manifest one’s religion (the expression of tbatviction). If the Court
has been very protective (perhaps overprotectivegligious sentiment (see
Otto-Preminger-Institut v. Austrjgudgment of 20 September 1994, Series
A no. 295-A, andWingrove v. the United Kingdgmudgment of
25 November 1996Reports of Judgments and Decisidi396-V), it has
shown itself less willing to intervene in casesaning religious practices
(seeCha’are Shalom Ve Tsede&ited above, andahlab v. Switzerland
(dec.), no. 42393/98, ECHR 2001-V), which only amopéo receive a
subsidiary form of protection (see paragraph 108hefjudgment). This is,
in fact, an aspect of freedom of religion with whithe Court has rarely
been confronted up to now and on which it has rohgad an opportunity to
form an opinion with regard to external symbolgafgious practice, such
as particular items of clothing, whose symbolic aripnce may vary
greatly according to the faith concerhed

7. Referring toRefah Partisi (the Welfare Party) and Others v. Ky
([GC], nos. 41340/98, 41342/98, 41343/98 and 413I4ECHR 2003-11),
the judgment states: “An attitude which fails tgpect that principle [of

1. See E. Brems, “The approach of the Europeant@biHuman Rights to religion”, in
Th. Marauhn (ed.)Die Rechtsstellung des Menschen im Volkerrechtwigkiungen und
PerspektivenTibingen, Mohr Siebeck, 2003, pp. 1 et seq.
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secularism] will not necessarily be accepted asigoaiovered by the

freedom to manifest one’s religion” (see paragrap). The majority thus

consider that wearing the headscarf contraveneprtheiple of secularism.

In so doing, they take up position on an issue izt been the subject of
much debate, namely the signification of wearing tieadscarf and its
relationship with the principle of secularism

In the present case, a generalised assessmerdtafpe gives rise to at
least three difficulties. Firstly, the judgment doet address the applicant’s
argument — which the Government did not disputehat she had no
intention of calling the principle of secularismpanciple with which she
agreed, into question. Secondly, there is no eceleto show that the
applicant, through her attitude, conduct or actsitravened that principle.
This is a test the Court has always applied ircése-law (se&okkinakis
v. Greece judgment of 25 May 1993, Series A no. 260-A, adwited
Communist Party of Turkey and Others v. Turljggigment of 30 January
1998, Reports1998-I). Lastly, the judgment makes no distinctimtween
teachers and students, whereasDahlab (decision cited above), which
concerned a teacher, the Court expressly notetbteenodel aspect which
the teacher’s wearing the headscarf had. Whileptineiple of secularism
requires education to be provided without any nest#tion of religion and
while it has to be compulsory for teachers andoablic servants, as they
have voluntarily taken up posts in a neutral emnnent, the position of
pupils and students seems to me to be different.

8. Freedom to manifest a religion entails everytweeg allowed to
exercise that right, whether individually or cotigely, in public or in
private, subject to the dual condition that theyndo infringe the rights and
freedoms of others and do not prejudice public o(4eticle 9 § 2).

As regards the first condition, this could have heen satisfied if the
headscarf the applicant wore as a religious syrbhdlbeen ostentatious or
aggressive or was used to exert pressure, to peowkreaction, to
proselytise or to spread propaganda and undermined was liable to
undermine — the convictions of others. However, @®ernment did not
argue that this was the case and there was noreédgefore the Court to
suggest that MSahin had any such intention. As to the second ¢mdiit
has been neither suggested nor demonstrated #rat was any disruption
in teaching or in everyday life at the universiby,any disorderly conduct,
as a result of the applicant’s wearing the headlsbateed, no disciplinary
proceedings were taken against her.

9. The majority maintain, however, that, “when mxaing the question
of the Islamic headscarf in the Turkish conteximiist be borne in mind the
impact which wearing such a symbol, which is présgmor perceived as a

1. See E. Bribosia and |. RorivelL€ voile a I'école : une Europe diviseéeRevue
trimestrielle des droits de 'homm2004, p. 958.
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compulsory religious duty, may have on those whoosk not to wear it”
(see paragraph 115 of the judgment).

Unless the level of protection of the right to fiteen of religion is
reduced to take account of the context, the passitbect which wearing the
headscarf, which is presented as a symbol, may dawbose who do not
wear it does not appear to me, in the light ofGloeirt’s case-law, to satisfy
the requirement of a pressing social néddtatis mutandisin the sphere of
freedom of expression (Article 10), the Court hasser accepted that
interference with the exercise of the right to ffem of expression can be
justified by the fact that the ideas or views coned are not shared by
everyone and may even offend some people. Recem@Biindiz v. Turkey
(no. 35071/97, ECHR 2003-XIl), the Court held thhere had been a
violation of freedom of expression where a Musligligious leader had
been convicted for violently criticising the seaulagime in Turkey, calling
for the introduction of the sharia and referringcholdren born of marriages
celebrated solely before the secular authorities “lzesstards”. Thus,
manifesting one’s religion by peacefully wearinghaadscarf may be
prohibited whereas, in the same context, remarkshwtould be construed
as incitement to religious hatred are covered bgdom of expression

10. In fact, it is the threat posed by “extrenpstfitical movements”
seeking to “impose on society as a whole theirgielis symbols and
conception of a society founded on religious préegephich, in the Court’s
view, serves to justify the regulations in issu&jcln constitute “a measure
intended to ... preserve pluralism in the univgisisee paragraph 11
fine of the judgment). The Court had already made thesrcin Refah
Partisi (the Welfare Party) and Othe(sited above, 8§ 95), when it stated:
“In a country like Turkey, where the great majoitythe population belong
to a particular religion, measures taken in unitiess to prevent certain
fundamentalist religious movements from exertingsgure on students who
do not practise that religion or on those who bgltmanother religion may
be justified under Article 9 § 2 of the Convention.

While everyone agrees on the need to prevent fadleaism, a serious
objection may nevertheless be made to such reago¥iierely wearing the
headscarf cannot be associated with fundamentadisth it is vital to
distinguish between those who wear the headscatf“@xtremists” who
seek to impose the headscarf as they do othenaedigsymbols. Not all
women who wear the headscarf are fundamentalistghaare is nothing to
suggest that the applicant held fundamentalist ié8he is a young adult
woman and a university student, and might reasgriadlexpected to have
a heightened capacity to resist pressure, it baotgd in this connection
that the judgment fails to provide any concretengpie of the type of

1. See S. Vabrooghenbroeck, Strasbourg et le voife Journal du juriste 2004, no. 34,
p. 10.
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pressure concerned. The applicant’s personal sit@reexercising the right
to freedom of religion and to manifest her religiop an external symbol
cannot be wholly absorbed by the public interediginting extremism

11. Turning teequality, the majority focus on the protection of women’s
rights and the principle of sexual equality (seeageaphs 115 and 116 of
the judgment). Wearing the headscarf is consideredhe contrary to be
synonymous with the alienation of women. The ban vesaring the
headscarf is therefore seen as promoting equaityden men and women.
However, what, in fact, is the connection betweba ban and sexual
equality? The judgment does not say. Indeed, whahe signification of
wearing the headscarf? As the German Constituti@mirt noted in its
judgment of 24 September 2003vearing the headscarf has no single
meaning; it is a practice that is engaged in foagety of reasons. It does
not necessarily symbolise the submission of woneemén and there are
those who maintain that, in certain cases, it caenebe a means of
emancipating women. What is lacking in this debiatehe opinion of
women, both those who wear the headscarf and thlbsechoose not to.

12. On this issue, the Grand Chamber refers ifjudgment toDahlab
(cited above), taking up what to my mind is the tropsestionable part of
the reasoning in that decision, namely that weattwegheadscarf represents
a “powerful external symbol”, which “appeared toilmposed on women by
a religious precept that was hard to reconcile i principle of gender
equality” and that the practice could not easily “beconciled with the
message of tolerance, respect for others and, a#gvequality and non-
discrimination that all teachers in a democraticiety should convey to
their pupils” (see paragraph lirifine of the judgment).

It is not the Court’'s role to make an appraisalttué type — in this
instance a unilateral and negative one — of aiogligr religious practice,
just as it is not its role to determine in a gehenad abstract way the
signification of wearing the headscarf or to impaseviewpoint on the
applicant. The applicant, a young adult universiiydent, said — and there
Is nothing to suggest that she was not tellingttbhth — that she wore the
headscarf of her own free will. In this connectiorfail to see how the
principle of sexual equality can justify prohibgim woman from following
a practice which, in the absence of proof to thetremy, she must be taken
to have freely adopted. Equality and non-discrirmiamaare subjective rights
which must remain under the control of those whe emtitled to benefit
from them. “Paternalism” of this sort runs counterthe case-law of the
Court, which has developed a real right to persan&nomy on the basis
of Article 8 (seeKeenan v. the United Kingdomo. 27229/95, § 92, ECHR
2001-111; Pretty v. the United Kingdopmo. 2346/02, 88 65-67, ECHR

1. See E. Bribosia and I. Rorivé,e' voile a I'école : une Europe divis¢ep. cit., p. 960.
2. Federal Constitutional Court of Germany, judgmef the Second Division of
24 September 2003, 2BVR 1436/042.
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2002-1ll; and Christine Goodwin v. the United KingdoniGC],
no. 28957/95, § 90, ECHR 2002-VI)Finally, if wearing the headscarf
really was contrary to the principle of equalitywseen men and women in
any event, the State would have a positive obbgato prohibit it in all
places, whether public or private

13. Since, to my mind, the ban on wearing thenigtaheadscarf on the
university premises was not based on reasons tlaé welevant and
sufficient, it cannot be considered to be intemersthat was “necessary in a
democratic society” within the meaning of Article8® of the Convention.
In these circumstances, there has been a violafitime applicant’s right to
freedom of religion, as guaranteed by the Conventio

B. The right to education

14. The majority having decided that the applisaocbmplaint should
also be examined under Article 2 of Protocol Nd. dntirely agree with the
view, which had already been expressed by the Cesgiom in its report of
24 June 1965 in th€ase “relating to certain aspects of the laws oe tise
of languages in education in Belgiupthat that provision is applicable to
higher and university education. The judgment tgpbints out that “there
is no watertight division separating higher edwratirom other forms of
education” and joins the Council of Europe in m&teg “the key role and
importance of higher education in the promotionhofman rights and
fundamental freedoms and the strengthening of deaogt (see
paragraph 136 of the judgment). Moreover, since rigbt to education
means a right for everyone to benefit from educatidacilities, the Grand
Chamber notes that a State which has set up higgheration institutions
“will be under an obligation to afford an effectivight of access to [such
facilities]”, without discrimination (see paragrapB7 of the judgment).

15. However, although the Grand Chamber stressgsit a democratic
society the right to education is indispensabléht furtherance of human
rights (see paragraph 137 of the judgment), iuiprsing and regrettable
for it then to proceed to deprive the applicanthait right for reasons which
do not appear to me to be either relevant or saffic The applicant did not,
on religious grounds, seek to be excused from icedetivities or request
changes to be made to the university course fochviine had enrolled as a
student (unlike the position iKjeldsen, Busk Madsen and Pedersen v.
Denmark judgment of 7 December 1976, Series A no. 23k Simply
wished to complete her studies in the conditio$ biad obtained when she
first enrolled at the university and during thetiadi years of her university
career, when she had been free to wear the headsttarut any problem. |

1. See S. Vabrooghenbroeck,Strasbourg et le voife op. cit.
2. See E. Bribosia and |. Rorivé.& voile a I'école : une Europe diviséep. cit., p. 962.
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consider that by refusing the applicant access he kctures and
examinations that were part of the course at trmilBaof Medicine, she
was de facto deprived of the right of access to the universiyd,
consequently, of her right to education.

16. The Grand Chamber adopted “by analogy” itssorang on the
existence of interference under Article 9 of then@mtion and found that
an analysis by reference to the right to educditannot in this instance be
divorced from the conclusions reached by the Cauth respect to
Article 97, as the considerations taken into actcaurder that provision “are
clearly applicable to the complaint under Articl@®2Protocol No. 1" (see
paragraph 157 of the judgment). In these circunast®nl consider that the
Chamber was undoubtedly right in its judgment ofNB@vember 2004 to
hold that no “separate question” arose under Artkbf Protocol No. 1, as
the relevant circumstances and arguments were ame |s those it had
considered in relation to Article 9, in respectadfich it found no violation.

Whatever the position, | am not entirely satisfibdt the reasoning with
regard to religious freedom “is clearly applicabtethe right to education.
Admittedly, this latter right is not absolute andyrbe subject to limitations
by implication, provided they do not curtail thght in question to such an
extent as to impair its very essence and depriegd itis effectiveness. Nor
may such restrictions conflict with other rightsknned in the Convention,
whose provisions must be considered as a wholeghéurthe margin of
appreciation is narrower for negative obligationd ¢he Court must, in any
event, determine in the last resort whether thev€otion requirements
have been complied with. Lastly, a limitation walhly be consistent with
the right to education if there is a reasonablati@hship of proportionality
between the means employed and the aim pursued.

17. What was the position in the instant casefll In@t pursue here the
debate concerning the right to freedom of religioat will confine myself
to highlighting the additional elements that comeelr the proportionality of
the limitations that were imposed on the applicantht to education.

I would begin by noting that before refusing theplagant access to
lectures and examinations, the authorities shoalde hused other means
either to encourage her (through mediation, forngxa) to remove her
headscarf and pursue her studies, or to ensure pilialic order was
maintained on the university premises if it wasujeely at risk. The fact
of the matter is that no attempt was made to trgsuees that would have
had a less drastic effect on the applicant’s righ¢ducation in the instant
case. My second point is that it is common groumat tby making the
applicant’s pursuit of her studies conditional empving the headscarf and
by refusing her access to the university if shéedaito comply with this

1. See O. D&chutter and Ringelheim, ta renonciation aux droits fondamentaux. La
libre disposition du soi et le regne de I'échahd@RIDHO Working paper series 1/2005.
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requirement, the authorities forced the applicanteave the country and
complete her studies at Vienna University. She was left with no
alternative. However, i€ha’are Shalom Ve Tsedétited above, 88 80 and
81) the existence of alternative solutions was ohthe factors the Court
took into account in holding that there had been wvmation of the
Convention. Lastly, the Grand Chamber does not hveig the competing
interests, namely, on the one hand, the damagaisedtby the applicant —
who was deprived of any possibility of completingr Istudies in Turkey
because of her religious convictions and also raaiatl that it was unlikely
that she would be able to return to her countryriactise her profession
owing to the difficulties that existed there in aiping recognition for
foreign diplomas — and, on the other, the benefibé gained by Turkish
society from prohibiting the applicant from wearitige headscarf on the
university premises.

In these circumstances, it can reasonably be arthadhe applicant’s
exclusion from lectures and examinations and, aumesetly, from the
university itself, rendered her right to educatinaffective and, therefore,
impaired the very essence of that right.

18. The question also arises whether such amgément of the right to
education does not, ultimately, amount to an infiplecceptance of
discrimination against the applicant on groundeetifjion. In its Resolution
1464 (2005) of 4 October 2005, the ParliamentarsefAwly of the Council
of Europe reminded the member States that it wasontant “to fully
protect all women living in their country againsolations of their rights
based on or attributed to religion”.

19. More fundamentally, by accepting the applisa@xclusion from the
university in the name of secularism and equalttye majority have
accepted her exclusion from precisely the typehbsrated environment in
which the true meaning of these values can takeestand develop.
University affords practical access to knowledgeatths free and
independent of all authority. Experience of thisckis far more effective a
means of raising awareness of the principles aflagsm and equality than
an obligation that is not assumed voluntarily, buposed. A tolerance-
based dialogue between religions and cultures edaication in itself, so it
is ironic that young women should be deprived at #ducation on account
of the headscarf. Advocating freedom and equatitysffomen cannot mean
depriving them of the chance to decide on theurkitBans and exclusions
echo that very fundamentalism these measures #&eded to combat.
Here, as elsewhere, the risks are familiar: radigabn of beliefs, silent
exclusion, a return to religious schools. Whenatei@ by the law of the
land, young women are forced to take refuge irrtvein law. As we are all
aware, intolerance breeds intolerance.

20. | end by noting that all these issues musi bts considered in the
light of the observations set out in the annuaivagtreport published in
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June 2005 of the European Commission against RaaisinIntolerance
(ECRI), which expresses concern about the climatdostility existing
against persons who are or are believed to be Mustid considers that the
situation requires attention and action in the fieftuAbove all, the message
that needs to be repeated over and over againaistlie best means of
preventing and combating fanaticism and extremisntoi uphold human
rights.

1. European Commission against Racism and Intodera“Annual report on ECRI's
activities covering the period from 1 January toC3dcember 2004”, doc. CRI (2005)36,
Strasbourg, June 2005.



