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The UN Refugee Agency
Submission by the Office of the United Nations Higi€ommissioner for Refugees
in the case of

AHMED ALI and Othersv. the Netherlands and Greece

1. Introduction®

11 By letter of 9 November 2009, the European CofiHuman Rights (“the Court”) invited the Office
of the United Nations High Commissioner for Refug¢8®JNHCR”)* to submit a written intervention as a
third party in the case dkhmed Ali v. the Netherlands and Grees®l 13 other cases lodged against the
Netherlands and Gree€dJNHCR welcomes this opportunity, as the preseseaaises a number of legal
issues relating to international protection.

1.2 UNHCR has been entrusted by the UN GeneralmBlsewith the mandate to provide international
protection to refugees and, together with Goverrimeto seek solutions to the problem of refugees.
Paragraph 8 of its Statute confers responsibilfggruUNHCR to supervise the application of interowdil
conventions for the protection of refugees, whergdisle 35 of the 1951 Convention relating to ®Biatus of
Refugees (“the 1951 Conventioh"dbliges States Parties to cooperate with UNHCRhi exercise of its
functions.

1.3 Part 1 of this submission addresses transteepures under the Dublin I Regulafiand remedies
available against such transfers. Part 2 examimedegal status and concrete situation of asyluekers in

Greece, including under Dublin I, while Part 3ssetit the procedure for transfer from the Netheldaimder
Dublin Il and remedies available against transfecisions. Part 4 examines the interrelationshipvéen

obligations under Dublin Il and those under intéioveal law. Finally, Part 5 sets out UNHCR'’s corsins.

2. Transfer of asylum-seekers under the Dublin Il Rgulation and remedies against transfer decisions

2.1 The Dublin Il Regulatidhestablishes a system to determine responsibditgxamining an asylum
claim lodged in a Member State of the European ieU) or in Iceland, Norway or Switzerland, which
participate in the Dublin Il system (hereafter “Meen States”). The Regulation aims at ensuring etim

is examined by one Member Staand is predicated on a presumption that MembeeStaill respect the
rights of asylum-seekers who are deemed to be tbgonsibility, and will examine their claims iriaér and

Y This submission does not constitute a waiver, &sgor implied, of any privilege or immunity whittNHCR and its staff enjoy under
applicable international legal instruments and geéed principles of international law.

! UNHCR has been entrusted by the UN General Assewitilythe mandate to provide international protattio refugees and, together
with Governments, to seek solutions to the prob&#mefugeesStatute of the Office of the United Nations Higbnnissioner for
RefugeesUNGA Resolution 428(V), Annex, UN Doc. A/1775,50) para. 1http://www.unhcr.org/refworld/docid/3ae6b3628.html
Paragraph 8 of its Statute confers responsibilggruUNHCR for supervising the application of thes19Convention relating to the
Status of Refugees (“the 1951 Convention”), 189 SNI37,http://www.unhcr.org/refworld/docid/3be01b964.htrAlrt. 35 of which
obliges States to cooperate with UNHCR in the @gerof its mandate.

2 See Appl. Nos. 26494/09, 28631/09, 29936/09, 2@®4(B0416/09, 31930/09, 32212/09, 32256/09, 3TRHB2758/09, 33212/09,
34565/09, 36092/09, 37728/09.

3 Statute of the Office of the United Nations HighrBuissioner for RefugeeNGA Resolution 428(V), Annex, UN Doc. A/1775,
1950, para. Ihttp://www.unhcr.org/refworld/docid/3ae6b3628.html

4189 UNTS 137http://www.unhcr.org/refworld/docid/3be01b964.html

® Council Regulation (EC) N®43/2003 18 Feb. 2003, establishing the criteria and meishes for determining the Member State
responsible for examining an asylum application gimtl in one of the Member States by a third-coumational, at
http://www.unhcr.org/refworld/docid/3e5cflc24.htithereafter the “Dublin 1l Regulation” or “Dublinl’l Persons transferred from
another Member State to Greece under the rulesibfiDIl are henceforth referred to as “transfetpes

® Dublin Il Regulation, Recitals 3 and 4, Art. 1.

" Dublin Il Regulation, Art. 3(1).




effective procedur®.Under Dublin I, responsibility may, inter aliag kattributed to a State “where it is
established ... that an asylum-seeker has irrdgudesssed the border into a Member State by laed,or air
having come from a third country.”? Asylum-seekers are frequently transferred froneotflember States
to Greece on the basis of this provision.

2.2 In many cases, Member States seeking to trarsfidum-seekers under Dublin Il obtain the
requisite proof of irregular entry into Greece tige “Eurodac” database, established under the Borod
Regulatio:’ which obliges Member States to record the fingatprof all asylum-seekers and all persons
apprehended “in connection with the irregular drugs.. of the border” who are over 14 years Bl@hus,
where a person has moved from Greece to anotherbilie8tate, that Member State is able to ask Grieece
acknowledge responsibility under Dublin Il basedtba fingerprint match. Once Greece has accepted th
request made by the Member State, responsibilitgfamining the asylum claim is transferred to Gedé
The Dublin Il Regulation provides that such a tfanglecision “may be subject to an appeal or reView
which shall not suspend implementation of the fiemsnless “the courts or competent bodies so @eaida
case by case basis if national legislation allowstfiis”** The Regulation also contains a clause stating that
"each Member State may examine an applicationsgluan lodged with it by a third-country nationalea if
such examination is not its responsibility under ¢hiteria laid down in this Regulatiof".

3. The legal status and concrete situation of asylutseekers in Greece, including under Dublin 11

3.1. The legal status and concrete situation of dsyn-seekers in Greece

3.1.1 UNHCR remains concerned that asylum-seelas $erious challenges in accessing and enjoying
protection in Greece in line with international @Baropean standardSAsylum-seekers in Greece, including
those returned to Greece under Dublin II, face iplelthurdles securing access to asylum procedurds a
international protection. They may be subject t@sty detention and/or deportation as illegal miitgdeven

if registered as asylum-seekers). Reception arraggts are grossly inadequate, including for vulblera
persons and children, obliging large numbers ofumsyseekers to live in destitution. Asylum-seekiack
access to interpretation, legal advice and reptatien, are almost certain to have their claimeagigd, are
rarely able to secure an effective remedy agaiegiative decisions, and do not have adequate piatect
againstrefoulement Further, asylum-seekers in Greece experienceadbst in trying to secure access to
international complaint mechanisms. In addition UNHCR’s view, the changes in the asylum procedure
introduced July 200§ have further diminished the prospects of asylugkees, including Dublin II
transferees, having their claims determined iniadad adequate procedure in Greece. While the IGree
Government elected in late 2009 is currently wagkon proposals to set up a new asylum system, these
measures have yet to be formulated, legislatedraptmented, a process which may take some years.

3.1.2 Dublin transferees face the same difficuliesothers arriving in Greece in search of intéonat
protection. Asylum-seekers with legal permissiomdmain in Greece, including transferees, are retngt

8 Dublin Il Regulation, Recitals 4, 5, 12 and 15t.8(1)et seq.

° Dublin 1l Regulation, Art. 10(1).

10 Council Regulation (EC) No 2725/2000 Concerning Ewtablishment of 'Eurodac' for the Comparison dafigerprints for the
Effective Application of the Dublin Conventjohl Dec. 2000, ahttp://www.unhcr.org/refworld/docid/3f4e40434.htn{'Eurodac
Regulation”).

" Eurodac Regulation, Arts. 4(1), 8(1).

2 Dublin Il Regulation, Arts. 16(4) and 16(1).

3 |bid., Art. 19(2).

4 |bid., Art. 3(2). Art. 15 also permits assumptifiresponsibility for assessing a claim and "on hnitarian grounds".

15 For further details see below and Annex 1 to sismission containing UNHCR's “Observations on Geess a Country of Asylum”,
Dec. 2009, ahttp://www.unhcr.org/refworld/docid/4b4b3fc82.htn8ince these cases concern 13 Somali nationalsoaecEritrean
national, Annexes 2 and 3 of the submission cor#@iiCR Eligibility Guidelines for Assessing the mitional Protection Needs of
Asylum-Seekers from Eritredpril 2009, athttp://www.unhcr.org/refworld/docid/49de06122.htrahd UNHCR's "Displacement and
International Protection Needs of Somalis, in Raldr from Mogadishu", Oct. 2009. Given one of #pplicants is an Iragi national
belonging to the “Mandean” religious minority, Annd contains para. 309 of UNHCR'’s Eligibility Gulaes for Assessing the
International Protection Needs of Iraqi Asylum-Sersk April 2009, stating that the situation of SedraMandaeans in Iraq remains of
serious concern as they continue to be singledy®unni and Shi'ite extremists and criminals oa Ilasis of their religion, profession
and (perceived) wealth, http://www.unhcr.org/refworld/docid/49f569cf2.html

16 presidential Decree No. 81/2009 modifying PredidérDecree 90/2008 on the transposition into Grésgislation of Council
Directive 2005/85/EC of 1 Dec. 2005 on minimum sfnas on procedures in Member States for grantimwithdrawing refugee
status (Official Gazette A’ 99, 30 June 2009).




from arrest and summary deportation. They are eeghts the same long waiting periods before a datiis
made on their asylum claim. If a final decision th&®n taken in the asylum case of a Dublin traasfer
deadlines for appeal have expired, then the treesfis detained and receives a deportation andhtitete
order, with no opportunity in practice to re-opbe tase or challenge the negative first instancisioa.

3.2 The existence of a risk afefoulement or expulsion from Greece

3.2.1 The obligation of States not to expel orme{pefouler) a person to territories where his or her life or
freedom would be threatened is a cardinal protectinciple enshrined in Article 33 of the 1951
Convention. In addition, international and Europhaman rights law prohibits the return of a pergoa risk

of torture and cruel, inhuman or degrading treatnoempunishment. The duty not tefouleapplies, inter alia,
to asylum-seekers whose status has not yet beenmrdeed. It encompasses any measure attributabde to
State which could have the effect of returning espe to the frontiers of territories where his er kfe or
freedom would be threatened, or where he or shédw@k persecution. This includes refusal of ergtyhe
border, interception, and indire&foulement’

3.2.2 In the case of Greece, UNHCR has statedpiftdtilems in respect of access to and quality of the
asylum procedure and inadequate reception conditibay give rise to the risk of direct or indirect
refoulement? It is against this background that UNHCR contintesecommend that governments refrain
from returning asylum-seekers to Greece under tigib || Regulation®

3.2.3 In particular, UNHCR has significant conceragarding the practice of removals from Greece to
Turkey. UNHCR has received numerous reports ohgited or actual deportation to Turkey and docunekente
27 such cases (involving a total of over 550 pessdetween April 2008 and September 2009. Overds00
those concerned were subsequently located by UNHEGRyartners, relatives or friends of the removed
individuals. Some (including Turkish nationals) wén Turkey, some had been removed from Turkehed t
country of origin, and some had re-entered Greece.

3.2.4  While no Dublin transferees were includeddotumented cases of deportation from Greece to
Turkey, there are no safeguards in place whichccauisure Dublin transferees are exempt from such
practices. To the police implementing arrests, Dublansferees cannot be distinguished, based ein th
documentation, from other asylum-seekers and are ¢éxposed to the same risk of removal. In fouegas
recorded by UNHCR, the individuals concerned affidnthat they had expressed their wish to seek rmstgu
the Greek authorities, but were not registeredsghim-seekers. It appears that many of those affledid not
receive information about their right to seek asylor about procedures for doing so.

3.3 Access to asylum procedures in Greece

3.3.1 Persons transferred to Greece under Duhffhftice problems which may hinder or preclude their
efforts to register (or re-register) their applioatfor asylunt' As a result, access to asylum procedures
cannot be guaranteed for transferees. In particlilamegative decision has been issued prior guoing the
individual's absence from Greece and this has Imexified to an asylum-seeker registered as of “wmkm
residence”, an applicant returned to Greece idylike have missed all deadlines for appealing agjdinis

1 UNHCR, “Note on International Protection”, 13 Sef01, A/AC.96/951, pp. 5-6. See also, “Summanpclusions: The Principle of
Non-RefoulemehtJuly 2001, athttp://www.unhcr.org/refworld/docid/470a33b00.hfrdINHCR Submission iff.l. and the UK Appl.
No. 43844/98, 4 Feb. 2000.

8 The prohibition of indirect or “chainefoulemerit has been recognised by the Court, $dev. UK Appl. No. 43844/98, 7 March
2000, at:http://www.unhcr.org/refworld/docid/3ae6b6dfc.htrim which the Court stated that “the indirect refaoin this case to an
intermediary country, which is also a Contractingt& does not affect the responsibility of the teahiKingdom to ensure that the
applicant is not, as a result of its decision tpedxexposed to treatment contrary to Article 3hgf Convention”, p. 1K.R.S. v. UK,
Appl. No. 32733/08, 2 Dec. 2008, fattp://www.unhcr.org/refworld/docid/49476fd72.htnpl. 16;Abdolkhani and Karimnia v. Turkey
Appl. No. 30471/08, 22 Sept. 2009 itp://www.unhcr.org/refworld/docid/4ab8ala4?2.htpdras. 88—89.

19 See above footnote 15.

2 This is so whether or not they have previouslyliagdor asylum there. People who had not donesBreece may be transferred there
under Dublin 1l on the grounds, among others, tBetece is deemed responsible on the basis of finoofigh Eurodac or by other
means that they entered the EU irregularly via Gzew held a Greek visa or other residence docurSest Dublin Il Regulation, Arts.
10 and 9 respectively. If such persons subsequelailyn asylum in Greece after transfer, they agatd as new claimants.

2L See, UNHCR, “Asylum Processes (Fair and Efficiaaylum Procedures)”, Global Consultations on Inational Protection/Third
Track,31 May 2001, EC/GC/01/12, http://www.unhcr.org/refworld/docid/3b36f2fca.htnplara. 23.




decision. With almost all asylum applications régecat first instance, this practice affects maryblin
transferees. If all deadlines for appeal have ldgheing the person’s absence from Greece, thefosme
will be served with a deportation order at the aitpwithout access to the asylum procedure.

3.3.2 Information about the relevant proceduresrigitts and/or interpretation in languages thatuasy
seekers understand is not readily available. Utlderprocess in place from 2008, Dublin transferaes
detained for up to 24 hours at the airport withawudetention order. Since mid-2009, when new proeedu
entered into forcé’ the transferee is then released after a maximuingef 24 hours with a police notice
informing him/her to appear at the Attica Aliensarhigration Directorate of the Police (“Petrou Ralin
Athens within three days to declare his/her addesss receive a date for his/her asylum interviewisT
obligation to submit a claim (or report in connentiwith a previous claim) at Petrou Ralli exposes
transferees, like other asylum applicants, to §icgmt problems of access to asylum procedures twiriay
prevent them from registering their claims in thers period of time required. These problems atéread in
greater detail in UNHCR’s “Observations on GreeseaaCountry of Asylum” and include inadequate
capacity to meet demand at Petrou Ralli, whereiegtjins are registered on only one day a weeky wit
approximately 20 applications registered on eacthe@fe days, although up to 2,000 persons may &eirm

to apply for asylum. The number of accepted apfitina at Petrou Ralli has dropped from 300-350 teefo
October 2009 to 20 registered applications per wse&e October. At the same time, applicationsidets
Athens have increaséd. In UNHCR's view, these procedural and practidastacles to securing access to
asylum procedures are evidence of an asylum systbith currently falls well below international and
European standards.

3.4 Access to reception assistance and its quality

3.4.1 Accommodation for registered asylum-seekeciyding Dublin transferees, is officially availakin

just 12 reception centres. These are generallyrataféed, under-resourced, and lacking appropsafgort
services and material conditions. Eight of the &ates are intended for unaccompanied and separated
children. With 811 reception places in total ava#aand nearly 15,928 asylum applications madeOid92
alone, capacity is clearly grossly insufficient. &sesult, many asylum-seekers have no sheltether &tate
support. Single adult male asylum-seekers havaaliyt no chance of staying in a reception centseplaces
there are reserved for families or vulnerable imdlials. Registered asylum-seekers do not receiye an
financial allowance to cover daily living expensesspite relevant provisions to this effect in Grizav°

3.4.2 Among Dublin transferees, UNHCR has recordetiumber of vulnerable cas@swhere no
accommodation was offered, even though the feweglawailable are intended for such persons. Trighscr
of interviews by the Austrian Red Cross and Cariastri#’ indicate that only one out of 14 Dublin
transferees managed to obtain accommodation ineptien centre. The others were left unassistedisend
living on the streets, in parks, in public gardesrs] in abandoned houses, or in overpriced anctmgded
shared rooms.

3.4.3 Like other asylum-seekers, Dublin transfem@ay be subject to round-ups and further detention,
including in police detention centres, even thotlgdse are inappropriate for holding people for &rtgan a
few days. The European Committee for the Preventibiorture (CPT) has reported allegations of ill-

2 presidential Decree No. 81/2009, above footnote 16

2 n four police directorates -- Patras and Evrogi®eincluded -- the increase in registration ciles with the introduction of the new
decentralized asylum procedures: a sharp increaswted for the last four months of 2009. Howeverall the 49 other police
directorates the increase is noted since the bigjrof 2009, a phenomenon that may have as onts oéasons the enhancement, in
2009, of the border monitoring activities and preseof various external actors (e.g., UNHCR, théSEAS Project, NGOs, etc.) at the
Regions/borders.

% For international standards see, UNHCR Executisen@ittee, Conclusions No. 8 (XXVIII), 1977, para);(No. 15 (XXX), 1979,
para. (i); No. 71 (XLIV),1993, paras. (i), (k),;(INo. 74 (XLV), 1994, para (i) and generally UNHCRsylum Processes (Fair and
Efficient Asylum Procedures)”, above footnote 2br FEuropean standards, s€euncil Directive 2005/85/EC of 1 Dec. 2005 on
Minimum Standards on Procedures in Member StatesGfanting and Withdrawing Refugee Stat@sJan. 2006, 2005/85/EC, at
http://www.unhcr.org/refworld/docid/4394203c4.htmiCouncil of Europe, Parliamentary Assembly Resotut 1471 (2005),
“Accelerated Asylum Procedures in Council of Eurdfember States”, Oct. 2005, lattp://www.unhcr.org/refworld/docid/43f349e04

% presidential Decree 220/2007, transposing the E¢eRtion Conditions Directive, Art. 1, para. 16 @at. 12.

% This includes persons with mental health problanta female victim of trafficking.

27 Austrian Red Cross/Caritas Austria, “The SituatibiPersons Returned by Austria to Greece undeDth#in Regulation: Report of a
joint Fact-Finding Mission to Greece May 23-28 20@%ug. 2009, ahttp://www.unhcr.org/refworld/pdfid/4a93fbbf2.pdip. 50-81.




treatment and poor general conditidh®etainees do not have access to information, legahselling and
interpreters, except in the few facilities wherevsms are provided by NGOs or others through EahiEC-
funded projects. Even in these locations, thesécgar are not available to all who need them.

3.4.4 In 2009, the Court twice found violationshafth Articles 3 and 5 of the European Convention on
Human Rights. InS.D. v. Greec®’ concerning a Turkish asylum-seeker detained imlihgl centres for
foreigners in Greece while his asylum applicaticasvpending, the Court ruled that the conditionw/livich

he was held were unacceptable, constituted degyddtatment and thus a violation of Article 3. Theurt
also found there had been a violation of Articleegause his detention was unlawful and he had begble

to challenge its lawfulness under Greek lawThabesh v. Gree¢eghe Court found that the detention of the
applicant, an Afghan asylum-seeker, in a policent&n facility for three months in 2006-07 conggd
degrading treatment under Articlé%BThe latter practice appears to continue.

3.4.5 Since July 2009, a new legislative framewregulating administrative detention of irregularly
staying foreigners adopted in Gre&ceas allowed for a maximum detention period ofmabnths, with the
possibility of an extension to 12 months. Aroune time the law came into force, the police madgdascale
arrests of undocumented migrants. The combinatidheonew provisions and mass arrests strainediregis
facilities, resulting in unprecedented overcrowdiawgd material shortcomings in police and coast dyuar
detention centres. In September and October 2608akimize use of the limited detention spaces,erons
detainee transfers took place, notably from thand$ to detention facilities in the Evros regiorheve
UNHCR has observed that safeguards against dejpogdab Turkey are inadequate.

3.5 The effectiveness of Dublin transferees' accessprocedures in Greece and international complain
mechanisms

3.5.1 Dublin transferees face the same problenles asylum-seekers regarding the asylum procedure
and quality of decisions. These include shortcomiimgtraining and expertise of the examining authes,

long waiting periods for interviews, inadequate iklity and use of country of origin informatidoy the
examining authorities, lack of access to legal eeffi severe deficiencies in the provision of interpiieta

and interviews conducted with inadequate confiadigi** Generally, decisions contain neither sufficient
references to the facts nor detailed legal reagptint rather standardized grounds for rejectieferring to
economic motivations for leaving the country ofgimi Such reasoning is used in a large majoritgasfes,
including for persons from countries in conflictiaih generate significant numbers of refugees.

3.5.2  Overall protection rates remain extremely lovireece. In 2008, 0.06 per cent of cases dedtled
first instance were afforded protectiShiThe same year, the Appeals Board reached a posiégision in 24
per cent of cases reviewed at appearhe figure of 0.06 per cent at first instance @02 diverges
significantly from practice at first instance irhet EU Member States receiving similarly large nenshof
applications. By comparison, in the five countiiEsance, the UK, Italy, Sweden and Germany) whatbng
with Greece, received the largest number of appigcan Europe in 2008, the average protection aaffigrst
instance was 36.2 per céffThe situation has not improved significantly ir00Eurostat data for Jan.-Sept.

% “Report to the Government of Greece on the visiBteece carried out by the European Committe¢hioPrevention of Torture and
Inhuman or Degrading Treatment or Punishment (CR®n 23 to 29 Sept. 2008", CPT/Inf (2009) 20, 30ngJu2009, at
http://www.unhcr.org/refworld/pdfid/4a49fb732.pqf. 12. See also, Council of Euroffggcommendation Rec(2003)5 of the Committee
of Ministers to Member States on Measures of Dietent of Asylum Seekers 16 Aprii 2003, at
http://www.unhcr.org/refworld/docid/3f8d65e54.htfal further information on applicable standards.
23.D. v. GreegeAppl. No. 53541/07, 11 June 2009hétp://www.unhcr.org/refworld/docid/4a37735f2.ht(im French only).
%0 Tabesh v. Greecé\ppl. No. 8256/07, 26 Nov. 2009, kettp://www.unhcr.org/refworld/pdfid/4ble58e72.[if French only).
31 Greek Law 3772/2009, Art. 48, para. 2, amendirgg@eneral Migration Law 3386/2005 concerning adshiative deportation and
detention procedures, Art. 76, para. 3.
%2 See, Anagnostou and Psychogiopoulou, "SupranatRights Litigation, Implementation and the Domeslinpact of Strasbourg
Court  Jurisprudence: A Case Study of Greece", tlasis 2008, at http://www.juristras.eliamep.gr/wp-
content/uploads/2008/09/casestudygreecemdf.
33 See UNHCR, “Observations on Greece”, above foetdst
34 The “protection rate” is the percentage of positilecisions for refugee status and subsidiary giote against the total number of
3sgjbstantive first instance decisions for a givetioge See UNHCR statistics http://www.unhcr.org/pages/49c¢3646c4d6.html

Ibid.
% Source: UNHCR, 2008 Global Trends, Annexestt//www.unhcr.org/4a375c426.html




2009 first instance decisions in Greece show alsnw@kase in the protection rate to 1.07 per dentpntrast
to a first instance protection rate for the fiveigtiies listed above of 28.1 per cent over the spened.

3.5.3 Unhindered access to international complaiethanisms such as available under the European
Convention on Human Rights, including access toeR2® interim measures, is in UNHCR's view not
effectively guaranteed for asylum-seekers or Dulttansferees in Greece. UNHCR considers that the
conditions described above which hinder or prevasylum-seekers pursuing their protection claime als
create obstacles to the pursuit of applicationsh Court, including requests for interim measufdse
situation is particularly acute for persons in déts or who have to live in the streets, as isdage for many
transferees.

3.5.4 In 2009, there were nine Rule 39 requestisedourt introduced by applicants present in Geget
which four were successful. Of these four, only amas introduced by a lawyer in Greece. This case
concerned a Turkish national of Kurdish origin wiad applied for asylum in Greece. Of the otherethre
successful requests, one was made to the Courtdwyer in Italy for six out of 32 applicants whadbeen
trying to seek asylum in Greece and Itfiyffhe other two cases were lodged by lawyers outSigece on
behalf of persons in Greece, and involved Afghanuas-seekers transferred from the Netherlands &eGe
under Dublin Il. Dutch lawyers acting for those lasy-seekers had unsuccessfully applied for Rule 39
measures while they were still in the Netherlamds were able to obtain such measures for thigintd after
they arrived in Greece. Provisional Eurostat daeertheless indicate there were some 15,900 pergbos
applied for asylum in Greece in 2009, putting tbertry among the "top 10" countries in terms oflasy
applications in Member States. Given the relativeigh number of applications, one would expect a
proportionately higher number of Rule 39 requestse made from Greece in line with the situatiootimer
Member State®

3.5.5 In the context of Dublin transfers to Greehe,Court has affirmed that Greece is requiregnsure
that the right of a transferee to lodge an appboatvith the Court and request interim measuresuiitlle

39 are “both practical and effectiv&” As the Court has also ruled, “the remedy requingdrticle 13 must

be “effective” in practice as well as in law" andush take "the form of a guarantee and not of a mere
staten;lent of intent or a practical arrangemé&htt'has further found that it must have automatispensive
effect.

3.5.6 UNHCR respectfully submits that any presumptihat Greece is able to fulfil its international
obligations vis-a-vis Dublin transferees and asyhaekers must be assessed in light of the infoomati
above. Further, as asylum-seekers readmitted t@c8relo not enjoy “practical and effective” access t
international remedies, Dublin Il transfers shaoédsuspended until such time as such access iedssu

4. Procedure for transfer from the Netherlands undethe Dublin Il Regulation and remedies available
against transfer decisions

4.1 Overview of the asylum procedure in the Netheainds

4.1.1  Under Dutch law, asylum requests must be filedesignated centres in the NetherldAds.these
application centres, the Immigration and Naturdiiza Service kmmigratie en Naturalisatie DienstND)

investigates applications and prepares decisiongetnalf of the State Secretary for Justice. InSkhiphol
airport application centre, asylum-seekers areeutite Aliens' Act 2000 (“Dutch Aliens’ Act”), deztd entry
to the Netherlands and detained to prevent them &bsconding?

37 SeeSharifi v. Italy and Greec@Appl. No. 16643/09).

% From 1 January 2009 to 22 February 2010, apprdgig&00 Rule 39 requests were made to the Couiibferim measures to stay
Dublin transfers to Greece. 63 per cent were grant

% KRS. v. UKabove footnote 18, p. 18. See als®oering v. UK1/1989/161/217,7 July 1989, at
http://www.unhcr.org/refworld/docid/3ae6b6fec.htipéara. 87.

4% Conka v. BelgiumAppl. No. 51564/99, 5 Feb. 2002 hiitp://www.unhcr.org/refworld/docid/3e71fdfb4.htrplaras. 75 and 83.

4 Gebremedhin [Gaberamadhien] V. France Appl. No. 25389/05, 26 April 2007, at
http://www.unhcr.org/refworld/docid/46441fa02.htrphra. 66. See alsMamatkulov and Askarov v. Turkéyppl. No. 46827/99 and
No. 46951/99, 4 Feb. 2005, Htp://www.unhcr.org/refworld/docid/42d3efl74.hirphra. 124.

42 See Aliens’ Decree, Art. 3.108, sub 2, in conjiorctvith Aliens’ Regulation\oorschrift Vreemdeling@nArt. 3.42.

“3In the Ter Apel and Zevenaar centres, asylum-seeke formally admitted to the territory and aae go out of the centre.




4.1.2  Under the regular procedure, a decision oasgtum application must be taken within six morghs
the formal request As soon as possible after an application has Hedged, the asylum-seeker is
interviewed to ascertain his/her identity and ttanmite; fingerprints are taken and the Eurodaaluzde
consulted, but no substantive questions regardirgapplication are aské&dAfter the first interview, the
Council for Legal Support automatically appoint$amvyer for each asylum-seek&rAfter a six-day rest
period?’ the IND holds a second interview on the substargiounds for asylum. If the IND intends to reject
the application, a written draft decision will benemunicated to the asylum-seek&who has four weeks to
submit a reaction to the draft decisfSrafter which the IND will take a final decision. Aappeal to the
Regional Court against such a decision may be dtdmnivithin four weeks. An appeal against a Reagjion
Court judgment may be lodged with the Council aft&within four week&’

4.1.3 The IND may decide to treat an applicatiodarran accelerated procedure lasting 48 workingshou
if it believes it can be decided without difficultyithin that period. In such cases, the secondtantive
interview takes place as soon as possible aftefitdte Before the second interview, the asylurakes has
the right to two hours of consultation with a legal provider. The quality of legal aid which cam frovided
under such tight deadlines is necessarily verytdichi If the IND intends to reject the applicatiendraft
decision is communicated to the asylum-seeker, dsy together with the legal aid provider, threarbdo
submit a reaction before a final decision is issuethe latter is negative, an appeal to the ReglidCourt
must be filed within a week. A further appeal moestfiled with the Council of State within a week.

4.2 The Dutch Aliens' Act and the Dublin Il Regulaton

4.2.1 The Dutch Aliens' Act provides that an asylapplication “shall be rejected if (a2) another coyn
which is party to the Refugee Convention is resfmador processing the application by virtue dfeaty or
a resolution of an international organization bimdion such country and the Netherlands °%.This
provision gives practical effect to the Dublin llegulation in the Netherlands. The wording “shall be
rejected” would appear to imply that the rejectisnimperative, but in practice asylum-seekers have
possibility to rebut the presumption of safety loé tcountry to which they are to be returned. Thiens'
Circular, a set of policy guidelines, stipulatesttithe Netherlands may assume responsibility fgtuas
applications, even though another State is deeméave primary responsibility for doing so, in teets of
circumstances: if there are “tangible or specificlications” that a Member State is not fulfillings i
international obligatior®d and in order to reunite family members on humaisitabasis® The analysis
below assesses whether this possibility of rebigteffective in practice.

4.3 Possibilities for rebutting a presumption of séety

4.3.1 If, based on the first interview, the IND essment indicates that another State is responsitde
IND does not undertake a substantive intervieweabab-called “Dublin interview” to give the individuan

44 Aliens’ Act 2000 Yreemdelingenwet 20R0Art. 42. This term can exceptionally be extenttirda further six months.

45 Aliens’ Decree YreemdelingenbesliijtArts. 3.109 and 3.110.

46 As provided for under Aliens’ Decree, Art. 3.113.

47 Aliens’ Decree, Art. 3.111.

8 Aliens’ Act, Art. 39.

4° Aliens’ Decree, Art. 3.115.

%0 Aliens’ Act, Art. 69.

51 Aliens’ Act, Art. 30(1)(a). (Unofficial UNHCR trasiation).

52 Aliens’ Circular (Vreemdelingencirculairg)C3/2.3.6.2, states: “In principle, in applicatiohthe principle of inter-State trust, it is
assumed that the Member States conform to theatldits of the 1951 Refugee Convention and of At&bf the European Convention
on Human Rights, unless there are tangible or Bpémtications(concrete aanwijzingerthat the country to which the asylum-seeker is
to be transferred is not conforming to such obiiget (see paragraphs 2 and 15 of the preamble dal&®n 343/2003). |If there are
tangible or specific indications that a Member &tatfill not conform to its international obligatignthe possibility exists for the
Netherlands to take responsibility for the asyluppliation on the basis of Article 3(2) of Regubeti343/2003. The distinction
between a request to take over or to take backne émportance. It is incumbent upon the asylgaker to make plausible that in his
case there are facts and considerations on the bfsihich the assumption of respect for intermetimbligations by States Parties to
the Refugee Convention and the European ConventioHuman Rights is not applicable. This will be #ase if the asylum-seeker
provides plausible or credible information indicatithat the asylum procedure in the responsible bégrtate will not investigate or
establish that the asylum-seeker comes within ¢heg of the Refugee Convention or of Article 3 lo¢ tEuropean Convention on
Human Rights.” (Unofficial UNHCR translation).

%3 Aliens’ Circular C3/2.3.6.3.



opportunity to rebut the presumed safety of thentgudeemed responsible. The asylum-seeker is askgd
he or she decided not to stay in the country presurasponsible and is given the opportunity toteetés or
her experiences in that country. As indicated abtive asylum-seeker has a right to legal repreentat
this stage. If, after the interview, the Netherlaumgcides not to assume responsibility, a negdtetsion is
issued applying the Dublin Il Regulatich.

4.3.2 An asylum-seeker may appeal any negativesideciincluding one concluding another country is
responsible for determining the claffhin the latter case, the appeal has no suspenfaat,® although the
Regional Court may be asked to issue an interimsareasuspending expulsion. Such requests are in
principle accepted’ If the Regional Court dismisses the appeal, #yfuan-seeker may appeal to the Council
of State. At this stage, an interim measure sufipgrexpulsion may again be requested if the iredndhte

of transfer is known. Before such time, accordiogtandard case law of the Council of State, themo
imminent threat of expulsion and thus no basisauser an interim measure. General administrdéive
allows a decision to be taken by a Regional Coutthaut a hearin and this possibility can be used to
request an interim measure to suspend expulsiann#gative decision is taken, an applicant maglledpe
expelled from the country. Either party may lodgeappeal against a decision taken without a hgavith
the same (deciding) couftt.

4.4 Dutch case law in Dublin cases

4.4.1 ltis unclear to UNHCR how the IND applieg tftandards set out in the Circular. There is eeith
statistical information on the number of occasitims Netherlands has assumed responsibility forsassg
asylum claims, nor on how the IND interprets thigecia for assuming such responsibilify. This lack of
information hinders the determination of whethemnot the procedure is fair and adequate. It ispoassible
to know whether, and if so on what grounds, asyl@®ekers in Dublin cases have been successful urttirep
the presumption of safety of Greece or other Men3tates.

4.42 Among the Regional Courts, Zw8liehas in recent years granted interim measures pheldi
appeals citing deficits in the Greek asylum procediReasons for such decisions include low recimgnit
rates in Greece, unavailability of legal aid oempireters, length of procedures, lack of recepféamilities, the
specific Greek interruption procedure, and the faat the European Commission launched an infriveye
procedure (subsequently discontinued) against @rémcviolation of the Dublin Il Regulation based ibs
previous “interruption” practic The Regional Court has viewed the shortcomingthé Greek asylum
procedure as tangible or specific indications Batece was not respecting its international ohibgat as
required by the Aliens' Circular for the transférresponsibility. It held on a number of occasidhat the
State Secretary could not rely upon “inter-Statsttrwithout further and proper justification.

4.4.3 By contrast, the Council of State — sincel20@® highest court of appeal in the Netherlandigs-
consistently annulled such Regional Court decisiggnerally finding that applicants have not predd

%4 See also, Council of State, judgment of 13 Mar@d32 200300008/1, confirming that that there iseguirement to conduct a full
refugee status determination if another countryliegen found to be responsible for examining aruasyequest.

%5 Aliens’ Circular, C3/2.3.3.

%6 Aliens’ Act, Art. 82(2) and 82(4); Aliens CirculaE22/5.

57 Two exceptions to this rule are “where groundateal to public order or national security prewvailwhere there is a danger that return
to the country of origin or a third country will teme impossible, e.g., due to the limited validifya travel document or of a visa
therein.” See Aliens Circular, C22/5.3. (UnofficldNHCR translation).

%8 General Administrative Law Act, Art. 8:54.

%9 General Administrative Law Act, Art. 8:55.

0 n Jan. 2010, the State Secretary of Justice akedan Parliament to provide information on thenber of Dublin transfers to Greece
over the previous six months; the number of caseghich the Netherlands assumed responsibility uAde 3(2) of the Regulation; and
the monitoring duties of Dutch civil servants acpamying asylum-seekers being transferred to Greddethe time of writing, no
answers had yet been provided.

%1 For a long time, Zwolle was the only Regional Galgaling with Dublin cases, although the Regidalirt Aimelo now also deals
with Dublin cases. Numerous Regional Court decsionfavour of the applicant have been issued.e&Sgein Zwolle, 11 Jan. 2007,
Awb 06/49925; in Zwolle, 22 Jan. 2007, Awb 06/463BbZwolle, 18 March 2007, Awb 06/50884; in Zwgll€9 March 2007, Awb
07/2757; in Assen, 25 March 2008, Awb08/8134; int&dam, 26 Feb. 2008, Awb 08/6599; in Zwolle, EbF2009, Awb 08/40340; in
Almelo, 27 Feb. 2009, Awb 08/44697.

52 Under this practice (which Greece later changedkgponse to the infringement action), the claifnalloDublin Il transferees were
treated as “interrupted”, with almost no practiepportunity for the files to be re-opened, whicfeetively denied those claimants any
opportunity to have their claims examined in substan the EU.



tangible or specific indications that Greece wouidlate the obligation ohon-refoulementind thatthe
Secretary of State may thus rely on the principlénber-State trust” vis-a-vis Greece. Leading &€dsw from
2008 and 2009 of the Council of State holds thpbrmes on conditions in Greece for asylum-seekedstha
difficulties they face in accessing an asylum pdoce generally do not contain tangible or specific
indications that Greece will, in the specific ca$an applicant, violate the principle mbn-refoulement® In
addition, the Council of State has found that comaigtion of Greece by the Court for a violation afidles 3
and 5 of the European Convention on Human Rightwtsin itself an indication that every asylum-saek
who is to be transferred under the Dublin Il Reiatato Greece will suffer a human rights violatf$rirhe
Council of State has also found that the incompted@sposition and implementation by Greece of the
relevant EU Directives is not in itself a ground fwt relying on the principle of “inter-State ttuslt has
stated that complaints that Greece has not conpleteroperly implemented EU law ought to be rdige
Greece with the Greek authoriti®s.

4.4.4 In UNHCR's view, the rebuttable presumptibthe safety of Greece is not adequately implentente
in the Netherlands. Rather, the situation in Greewald warrant that the Dutch authorities assume
responsibility for assessing an asylum claim inoadance with its own standards, as set out in tiheufar,

of tangible or specific indications that a Membeat8 — i.e. Greece — is not fulfilling its interiatal
obligations®® Respect for the concept of “inter-State trustésimot necessarily provide a justification for
unqualified application of the Dublin Il criterid&kather, in UNHCR’s view, States have an autonomous
responsibility under international law to upholeithinternational obligations, which would requifeem, in

the Dublin 1l context, to consider whether or nbe tMember State in question is able effectively and
practically to uphold the rights of the asylum-ssreknder international law.

5. States' international obligations under internaional human rights and refugee law and the Dublinll
Regulation

5.1 In UNHCR'’s view, the arguments presented byGobencil of State and/or arrangements made by
the Government do not absolve a State seekingptement the provisions of the Dublin Il Regulatibom
upholding its obligations under international refagand human rights law, including in particulatide 33

% See e.g. Council of State, 29 Dec. 2008, 20083912/5.1 The general documents on which the RegiGourt based its decision ...
describe in general terms the position of foreigneho seek international protection in Greece,daheditions under which they are
being received, the way in which they are treaaed, the functioning of the Greek asylum proceddreese documents do not, however,
contain tangible or specific indications that therscomings as described result in a violation oé&ge’snon-refoulemenbbligations
vis-a-vis such aliens, including aliens transferoedthe basis of the (Dublin) Regulation.” See,ilsirty, Council of State, 2 Feb. 2009,
200806716/1, “2.6 ... If, despite existing shortcogsinn the asylum procedure of the Member State eroied, there are no tangible or
specific indications that that Member State wiKdaction with a view to the forced removal of #sylum-seeker concerned, then there
are no grounds to believe that that Member Stalleawti contrary to th@on-refoulementbligations mentioned in the Aliens Circular.”
(Unofficial UNHCR translation).

% Council of State, 3 Nov. 2009, 200905828/1/V37“2.The Section considers that ... the general dontsveibmitted by the alien do
not contain tangible or specific indications thae&e will remove Iragi asylum-seekers, such asafigicant, in contravention of its
non-refoulemenbbligations. ... 2.8.7 While from the documents siitad by the alien it can be inferred that on otradransferred
asylum-seekers have been detained in Greece undesitable, and in certain aspects worrisome, ¢iondj yet these documents do not
imply that asylum-seekers who are to be transfegethe Netherlands to Greece under the Regulatittrbe systematically subjected
to treatment which can be qualified as inhumanridfficial UNHCR translation). For two recent cassse footnotes 29 and 30.

8 Council of State, 25 Nov. 2009, 200905898/1V35:2 With reference also to the decision of the Baem Court of Human Rights of
2 Dec. 2008 in Appl. No. 32733/0K,R.S. v. UKsee above footnote 18], the Section considersithprinciple the alien has to bring
this complaint forward to the Greek authorities.orsbver, the Directives invoked by the alien do give rise to the conclusion,
contrary to what is stated by the alien, that tteeSSecretary can no longer rely on the prinaiblmter-State trust if and when Greece
does not fully respect or implement these Direstiv€his would only be different if the defectsnmplementation were of such a nature,
also taking into account the personal situationthef alien, that he, after the transfer, would fivihself in a position contrary to the
prohibitions onrefoulementas laid down, in particular, the 1951 Conventiond £CHR, Article 3, while not having access to an
effective remedy. The alien has not made suchuatgin plausible on the basis of the documentsniited by him.” (Unofficial
UNHCR translation).

% The Dutch State Secretary of Justice appearedkinoavledge the existence of problems in Greeceiiyn 2009 when she informed
Parliament that the Netherlands and Greek autbsritad agreed on practical arrangements regaruingansfer of asylum-seekers for
whom Greece has accepted responsibility. Stateefegr of Justice answering Parliamentary Questian 8818, 2 July 2009,
Parliamentary Documents 2008-2009, Appendix 700de€be Kamer 2008-2009, Aanhangsel 7001). Arrangsnieciude informing
Greece at least ten days in advance of the upcotrangfer of asylum-seekers; transferring no mbes t40 persons per week; and a
Dutch official accompanying each transfer so ttendfer process proceeds smoothly. It has also bgered that asylum-seekers
transferred to Greece by the Netherlands underibabé to be allowed to lodge an asylum applicatibr\thens airport upon arrival.
To date, UNHCR does not have information on thetpral effects of the above arrangements.



of the 1951 Convention and Article 3 of the Eurap€onvention on Human Rights, as well as otherchasi
of the latter Convention, including Articles 2, Bda13. As the Court ruled il.l. v. the United Kingdopa
State cannot “rely automatically” on arrangemenésienunder the Dublin Regulation, but rather,

[w]here States establish international organisatienmutatis mutandignternational agreements, to

pursue co-operation in certain fields of activitiisere may be implications for the protection of
fundamental rights. It would be incompatible withetpurpose and object of the Convention if
Contracting States were thereby absolved from ttesiponsibility under the Convention in relation
to the field of activity covered by such attributif

5.2 In UNHCR's view, Dublin transfers should ndtealace when there is evidence showing (1) a real
risk of return/expulsion to a territory where thenay be a risk of persecution or serious harmp{tacles
limiting access to asylum procedures, to a fair effiective examination of claims or to an effectreenedy;

or (3) conditions of reception, including detentievhich lead to real risks of violations of ArticBof the
European Convention. In these cases, UNHCR corssa&tate should apply Article 3(2) of the Dublin |
Regulation, even if it does not bear responsibilityder the criteria laid down in Articles 5-14 dfet
Regulation. Such an approach ensures the Membde Sizts fully in accordance with its primary
international law obligations, including under th851 Convention, relevant international and Eurapea
human rights law, as well as relevant EU instrum&hSince the Dublin Il Regulation offers this poskii
and given the general obligations of Member Stateger Article 3(1) in combination with the objectda
purpose of the Regulation, there is no conflictre&ty or legal obligations. If States were notrtake use of
Article 3(2) in such circumstance, however, theyldarisk violating their international legal obligans and
thus committing an internationally wrongful act sited in the International Law Commission's Draft
Articles on Responsibility of States for Internatidly Wrongful Acts®

6. Conclusion

6.1 In conclusion, since tHeR.S. v. UKudgment in 2008, UNHCR’s most recent position gragnd
other objective sources provide independent backgtomaterial that adequate safeguards and effective
access to procedures and international protectimmat generally available in Greece. In additioadequate
reception conditions may give rise to a riskefbulement

6.2 More recent Court decisions against Greece hagydighted the serious shortcomings within the
asylum system in operation there including violasicof Articles 3 and 5 during detentiBhThe new
legislative framework adopted in July 2009 has helped alleviate concerns; indeed the situation has
deteriorated notably with respect to efficiencytire asylum systerff. Until reform of the Greek asylum
system is put in place, UNHCR thus continues tomanend against transfers to Greece.

6.3 In view of Greece’s failure to meet the minimatandards set by the EU Directives, the breaches o
rights under the European Convention on Human Rjghtluding Article 3, in particular in relatioo the
reception and detention of asylum-seekers, andetileisk of indirectefoulementn breach of Article 3, it is
UNHCR'’s view that Member States should apply Agi8(2) of the Dublin Il Regulation. Such an apgioa
would ensure that the Netherlands complies witbligyations under international law.

UNHCR, February 2010

57T.1. v. UK above footnote 18, p. 15, referringWaite and Kennedy v. GermajGC], no. 26083/94, ECHR 1999-1, para. 67. See,als
K.R.S. v. UKabove footnote 18, p. 16.
% These include in particular the Treaty on the Foning of the EU, 13 Dec. 2007, 2008/C 115/01,. A®®; Reception Directive
2003/9/EC; Qualification Directive 2004/83/EC; Asgl Procedures Directive 2005/85; and European &hart Fundamental Rights,
Arts. 18 and 19.
% International Law Commission, "Articles on the Bassibility States for Internationally Wrongful At text annexed to UNGA
Resolution 56/83, "Responsibility of States foehmtationally Wrongful Acts", 12 Dec. 2001.
;i See e.gS.D. v. GreecandTabesh v. Greecabove, respectively at footnotes 29 and 30.

Ibid, p. 15.
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