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DECISION: The Tribunal affirms the decision not to grant #mpplicant a Protection
(Class XA) visa.

STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision mdy a delegate of the Minister for
Immigration and Citizenship to refuse to grant #pplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

The applicant, who claims to be a citizen of Pakistrrived in Australia and applied
to the Department of Immigration and Citizenship &Protection (Class XA) visa.
The delegate decided to refuse to grant the vishremified the applicant of the
decision and his review rights by letter.

The delegate refused the visa application on tkeslhat the applicant is not a person
to whom Australia has protection obligations uniter Refugees Convention.

The applicant applied to the Tribunal for review tbke delegate’s decision. The
Tribunal finds that the delegate’s decision is aRTReviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that theplicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thesi@e maker is satisfied that the
prescribed criteria for the visa have been satlisfie general, the relevant criteria for
the grant of a protection visa are those in forbenvthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.



Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Austalo whom the Minister is satisfied
Australia has protection obligations under 1951 @mion Relating to the Status of
Refugees as amended by the 1967 Protocol Relatintheg Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection &laA) visa are set out in Parts 785
and 866 of Schedule 2 to the Migration Regulatib®@4.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongatterally speaking, has protection
obligations to people who are refugees as defimedrticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

to well-founded fear of being persecuted for reasohrace, religion, nationality,
membership of a particular social group or polltigginion, is outside the country of
his nationality and is unable or, owing to suchr feaunwilling to avail himself of the
protection of that country; or who, not having dio@ality and being outside the
country of his former habitual residence, is unaisleowing to such fear, is unwilling
to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee
Kin v MIEA [1989] HCA 62; (1989) 169 CLR 37%pplicant A v MIEA [1997] HCA
4; (1997) 190 CLR 225MIIEA v Guo [1997] HCA 22; (1997) 191 CLR 559Chen Shi
Hai v MIMA [2000] HCA 19; (2000) 201 CLR 293MIMA v Haji Ibrahim [2000]
HCA 55; (2000) 204 CLR 1MIMA v Khawar [2002] HCA 14; (2002) 210 CLR 1,
MIMA v Respondents S152/2003 [2004] HCA 18; (2004) 222 CLR 1 andpplicant S
v MIMA [2004] HCA 25; (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspettArticle 1A(2) for the
purposes of the application of the Act and the lagns to a particular person.

There are four key elements to the Convention defim First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un@diR¢1) of the Act persecution

must involve “serious harm” to the applicant (s.@))), and systematic and
discriminatory conduct (s.91R(1)(c)). The expressiserious harm” includes, for

example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accessbasic services or denial of
capacity to earn a livelihood, where such hardshigenial threatens the applicant’s
capacity to subsist: s.91R(2) of the Act. The Hi@lourt has explained that
persecution may be directed against a person asdandual or as a member of a
group. The persecution must have an official quaiit the sense that it is official, or
officially tolerated or uncontrollable by the authies of the country of nationality.

However, the threat of harm need not be the prodiugbvernment policy; it may be

enough that the government has failed or is unéblprotect the applicant from

persecution.



Further, persecution implies an element of motoraton the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need
not be one of enmity, malignity or other antipatbwards the victim on the part of
the persecutor.

Third, the persecution which the applicant fearsstmioe for one or more of the
reasons enumerated in the Convention definitionaeer religion, nationality,
membership of a particular social group or politigpinion. The phrase “for reasons
of” serves to identify the motivation for the imflion of the persecution. The
persecution feared need not dmbely attributable to a Convention reason. However,
persecution for multiple motivations will not sdyisthe relevant test unless a
Convention reason or reasons constitute at least ebsential and significant
motivation for the persecution feared: s.91R(1dfethe Act.

Fourth, an applicant’s fear of persecution for an¢amtion reason must be a “well-
founded” fear. This adds an objective requiremerihé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahup “real chance” of persecution
for a Convention stipulated reason. A fear is i@linded where there is a real
substantial basis for it but not if it is merelysamed or based on mere speculation. A
“real chance” is one that is not remote or insulisthor a far-fetched possibility. A
person can have a well-founded fear of perseci@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or ummgllbecause of his or her fear, to
avail himself or herself of the protection of his ber country or countries of
nationality or, if stateless, unable, or unwillihgcause of his or her fear, to return to
his or her country of former habitual residence.

Whether an applicant is a person to whom Austtas protection obligations is to be
assessed upon the facts as they exist when thsialeds made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

The documentary material before the Tribunal istaioked in Tribunal case file

071661524 and the Departmental case file CLF200833The Tribunal also has
had regard to the material referred to in the dekig decision, and other material
available to it from a range of sources. A summafythe evidence on the files

follows.

Primary application

According to the Protection visa application, tipplecant is a male born in in , UAE.
He claims to be of ‘Muslim’ ethnicity and religiorle has completed several years of
schooling. He stated that he performed work for Bakistan Muslim League he
worked as a labourer in , UAE and he worked agradain another county (referred
to here as country A) Country A. The applicantedathat he previously resided in
Pakistan, in UAE and in Country A until recently. .



When making the application, the applicant madddhewing claims

. His problem started when Musharraf took office @99. The applicant
was working for theMuslim League in Lahore. He beeanvolved with the
Muslim League through a friend who was the predidérnhe district for the
Muslim League and while visiting the friend he atset person A. Four of his
brothers were murdered because of their politicalities.

. The applicant started going to his friend’s heditef He noticed that
this friend was an honest person and was doing Workhe development of
the community and people’s well-being. He offigrajbined the Muslim
League as he believed that it was the real demograity in Pakistan.

. The applicant was appointed as a leader of an Afisaesponsibilities
included helping people with social and financialttars and overseeing some
development work in the area. They would provideisdance with problems
with police, courts and government departments. tAd work he did was
under the guidance of the party, which providedmtheith funds. The
applicant worked with a team of other officials .

. The Area he was involved in was an important elatéofor person A
and when he was in government, they worked in dgwveént projects and
organised district level meetings for the partytie area. Person A was
elected as a member of the National Assembly . \Wenhe was in the area,
they organised meetings and visits with residexitdistrict officials attended
the district meetings. During the meetings they Maelay issues affecting
the part and people in the district to the Natioearesentative. The applicant
also attended national meetings and meetings fberoMuslim League
candidates to assist the party to show numberpgdaters

. Whenever they received a call for strike, they wlaubbilise people to
strike.
. As the applicant’'s home was close to the Muslimduess office in

Lahore, he was close to a particular person refeimenere as person A. He
visited the office almost every day.

. In 1999 Musharaf's military overthrew Nawaz Sharifyjovernment
and he as imprisoned along with most party leadesswife Begum Kulsum
Nawaz took leadership of the party. She workedHerrelease of her husband
and for bringing democracy to the country.

. They organised strikes, meetings and protests sigiie arrests and to
re-establish democracy in the country. They usedvigit people and
encourage them to join the strikes, telling therat tthe party was strong
despite Nawaz Sharif's imprisonment and that Shawoifild be released soon.
There were more than 20 meetings during this pesigaporting democracy
and they contacted other political parties. Theegoment tried to crush them
by disturbing the meetings and processions by farbe army started to arrest
people.

. The applicant was involved in a mass strike on 2®dxnber 1999
called by Begum Kulsum Nawaz. The applicant codldgbeople in the area,
arranged for transport and food for the people. ABD0 — 400 people were
involved in the strike in the area and it spreatbs& Lahore. The applicant
was arrested in his own home. He was imprisoneda@muared physically and
mentally for seven to eight months. No changes weessed against the
applicant. Because of the efforts of his father pady workers, the applicant



was released with a finding that there was no egsénst them and that they
were arrested to stop political activities.

. The applicant continued his activities for the oestion of democracy
after his release. When they noticed that theyndidstop, they were framed
with false charges. Based on these charges, thicampwas among nine
arrested and he was imprisoned for months. He Wwagged with conspiring
against the government, disturbing the peace aedkbrg the law. Two of
them appeared before the court but there was rdeeee against them. The
case was still ongoing when the applicant was grhbgil and fled to UAE
while his co-accused fled elsewhere.

. The applicant knew an agent in Pakistan whom he fmaarrange his
visa to the UAE. He did not have problems leavihg tountry despite the
ongoing court case because only terrorists are &ephe watch list and not
political activists.

. In UAE the applicant worked in terrible conditiofi$ie applicant then
paid money to someone to help him to arrange a fasa&Country A. He
travelled Country A and approached an immigrationstltant, who charged
him a fee to prepare and lodge the refugee applicand told the applicant
that he had done so, but when the applicant cadatte immigration
department, he was told that they had no recorth@fapplicant. When the
applicant made inquiries with the agent, he wasatened and told that if he
complained, he would be deported. The applicantanether consultant who
promised to secure the refugee status for him bualko did not lodge the
application. The applicant lost his job and statteithg on the streets and he
was helped by a friend. He was in that situation years and when he
approached the migration consultant, [details &f ihimigration processing
deleted in accordance with s431 as it may idettiéapplicant] .

. After arriving in Pakistan, the applicant went tic home and police
came and arrested him and the trial for politidadrges recommenced. The
applicant’s father paid money to have him releasedbail again, but the
police continued to harass him.

. The applicant continued his political activities thvithe Muslim
League. The police started to harass him and warmedo desist his political
activities. They encouraged the applicant to jbi@ tuling government but he
told them that he was opposed to dictatorship.

. One evening the applicant was standing in fronhisf house when
someone shot at him, but he escaped. After thetisigothe people from
Musharaf’'s government came to the applicant’'s haursk said that either he
should join their government and be given a goositpm, or it would be
better for him to leave Pakistan because he wilinoprison there. He
consulted one of his friends who also advised ronieave. The applicant
arranged with an agent to come to Australia. Theliegnt signed the
application form and the agent arranged the rdsé dgent also assisted in
renewing the applicant’'s passport.

Included with the primary application was a copytled applicant Pakistani passport.
It indicates that the applicant was born in UAEe Epplicant also provided a copy of
an identity document.



The Tribunal also obtained information concerning applicant’s application for the
Australian visitor visa. The information indicatefien the applicant applied for the
visa . When applying for the visa, he provided infation that he was a managing
partner at a private business in Lahore. The agpiistated that he intended to travel
to Australia for tourism purposes. The applicardvided evidence of funds to the
sum of AUD17190 and evidence of ownership of thesitess. The applicant
indicated that he had previously travelled to Cout and other countries. The
Department of Immigration made inquiries concerniing information provided by
the applicant in his visitor visa application comgrg his employment and assets and
the inquiries indicated that some of the documprasided were not genuine.

Application for review

The applicant did not provide any further writteratarial to the Tribunal when

making the application for review. He wrote to ffrébunal, stating that he wanted to
travel to Country A for a week to bring evidenceal applied for a bridging B visa,

but his application for the BVB was refused andMas now trying to obtain evidence
form Pakistan, which he would submit as soon asiples The applicant requested
more time to arrange for evidence in his case. Titaunal wrote to the applicant the
following day informing him that it would considany material received prior to the
handing down of its decision.

The Tribunal wrote to the applicant pursuant to 21Al of the Act seeking his
comment on information which the Tribunal consideneay be the reason or part of
the reason for affirming the decision under revigéive correspondence referred to the
information the applicant provided on the applicatiform when applying for the
protection visa relating to his residence in UAK &ountry A and return to Pakistan
, his failure to apply for the protection visa im@try A and the delay between his
return to Pakistan and his application for the Aal&n visitor visa. The Tribunal also
referred to the delay between the applicant’s alnn Australia and his application
for the protection visa. This was said to be reivas it may indicate that the
applicant did not have a genuine fear of persesutitile residing in Pakistan,
Country A or after coming to Australia. The Triblia#so referred to the information
provided by the applicant with his visa applicatioroted that it appeared to be
inconsistent with his claims made in the protecti@a applicant. This was said to be
relevant to the assessment of the applicant’s loiteyli

The applicant responded. The applicant statedwhée he resided in UAE, he did
not apply for protection because he was alreadytgdaa resident status based on his
working visa. While in Country A, he engaged twagration consultants to process
his application and when he was apprehended bpdhee he told the police that he
had applied for protection and that his passpod documents were with the
immigration consultant. The police contacted thestitant who informed the police
that he had lost the applicant’s passport and pdpetails deleted]. After about
fifteen days of arriving in Pakistan, he was agddbty the police and imprisoned for
two months, he was unable to leave Pakistan edhiger he did. When he arrived in
Australia, he had no money and was unaware abeetlégal services, so he tried to
find employment to raise money for the applicatidfter about 40 days he was told
to contact the Red Cross and referred to Legal wigre he understood what he



needed to apply for protection. That is the reaBendelayed his protection visa
application.

With respect to the information concerning his esgypient, provided with the
protection visa application and the visitor visplagation, the applicant states that the
information on the visitor visa application was sutbed was created by the agent
who assisted him in obtaining the visa in Pakistda.gave the applicant business
documents stating that he was a partner in a besisned he signed these, he asked for
the applicant’s expired passport and put fake trattekers from Iran, China, Hong
Kong, Korea and other places, attaching it to tees ipassport. He paid close to
$12,000 for this service as he was desperate ve leakistan as soon as he could. The
agent also offered to create a new identity as an@p A or British citizen for the
applicant but the applicant refused.

The applicant states that he understands thatdiffisult to assess his case without
supporting evidence. He states that his documeaetsvdh the second immigration

consultants in Country A; he tried to contact tbasultants but they said that they did
not have anything. The applicant applied for a @nd B visa to obtain these

documents from Country A but he was refused tha @sd he made attempts to
obtain the documents from a friend in Pakistan wghinying to obtain the documents
which he hopes to provide by the hearing date.

Included with the applicant’s submission was a copy Pakistan Muslim League
designating the applicant as a President of a wEng. applicant also provided a
statement from the Pakistan Muslim League , whielles that the applicant joined
the Pakistan Muslim League (in the early 1990s sinde the [sic] he is working is
very active and enthusiastic, initiative, etc.dtstated that he participated in many
demonstrations staged by the League and his dioj¢ain the League is to render his
services to the party. The applicant presentectareest warrants, with respect to the
applicant. He also provided a First Information 8gFIR) which states that ‘today,
the father of the applicant visited the police istatand made the statement that his
son visited the super cloth market and came toBdwear [sic]for the purchase of
domestic items and when he entered the main baidr four young persons came
there, hid their faces with black cloth and attackiee applicant to kill him. They
badly beat him and harrash [sic] him, injured hind aan away from the site. The
applicant also provided an ‘order sheet’ which putpto be signed by a court judge
and states that the applicant belongs to the Musglague ) and is the president of the
a ward and had previously been arrested and hgraated bail.

The Tribunal received from the applicant anothd® Rihich states that the applicant
was apprehended by a police officer as he waslzstéader in a very old case’ after
which the applicant was handcuffed, placed in a aad placed in lock up. The
applicant provided another copy of the PakistanIMukeague card .

Oral evidence to the Tribunal
The applicant appeared before the Tribunal to give @wieg and present arguments.

The Tribunal hearing was conducted with the assigtaf an interpreter in the Urdu
and English languages. The applicant’s oral evidemsummarised below.



The applicant confirmed that all information andtenil he provided to Immigration
and Tribunal was correct and that he did not wisbhiange anything.

The applicant said that he was born in UAE. He $laéd he was not entitled to the
citizenship of the UAE but that he could get a ¢hyear residence visa. He was not
sure what he needed to obtain the visa but he ttidhgt he needed either a company
sponsorship or that a visa could be organised giram agent.

The applicant said that he had not been employekustralia. He said that Prior to
coming to Australia he was in Pakistan for abowes® months. In Country A he
worked. In Pakistan he worked for the PML. In UAE Wworked as a labourer for
about a year. The applicant said that his famigam in Pakistan.

The applicant said that he joined the PML in th8(Q He said that he had a friend
whom he used to visit and his elder brother wasptiesident of the Muslim League
district and person A was also sometimes theresié that he joined the League
because person A did good work and he thoughtithabuld be good to join the
party, the PML it is also a real democratic pamntyikistan. He said that there is a fee
of 12 rupees fee to join the League. He said timaeca person joined, one was a
member and if one was working for them on a reghksis, there was no renewal
process. The applicant said that he was the prasimfean Area. He said that he
became a president in the 1990s as soon as hd jimagarty. The Tribunal asked the
applicant how he became the President so soonjaifténg the party. He said that he
was in touch with the members and was aware howahgy worked. He said that the
position is given by appointment, there are notalas. Once appointed, they look at
whether he could do the job. He said that the gesgiof a ward is not a very high
position. The applicant said that as a ward presjdbey had to do social work and
help the community financially and otherwise withygproblems such as with the
police and government problems. He said that thel \weesident’s duties are to help
the people with their problems.

The Tribunal referred to the constitution of the IPihich indicates that membership
is tri-annual and has to be renewed every threesyéke said that he was referring to
the 1990s and he is not sure about the currenirpict

The applicant said that when in 1999 Musharaf galaNawaz, he arrested and jailed
him and the political people who were involved walgo arrested. [details deleted]
The applicant said that when Ms Nawaz took ovex,sthrted to make efforts to bring
democracy to the country and to take people ogrisbns. When the strikes started,
they had to organise meetings, demonstrationsTetorganise a demonstration, they
would visit the Nawaz supporters and inform themmbiat was going on and seek
their assistance and there would be a lot of mgetin their area when they would

address the people. He said that there were magsdnds of workers helping Ms

Nawaz in the same way.

The applicant said that in November 1999 Ms Nawalled for a strike and a lot of
people gathered from Punjab and he organised d&bauto five hundred people from
his area. They had a strike and the next night & avrested at home. He said that at
the time there were a lot of arrests in the Latavea. The applicant said that he was
taken to a police station and then to jail. He wasil for about six to seven months.



The Tribunal noted that in his statement the applicaid that there were 300-400
people in the strike while he now stated that hgaoised 400 — 500 people. The
applicant said that there were thousands of peaptehe organised a few hundred
people from his area. The Tribunal also noted thahis original application he
referred to being in prison for seven to eight rhenivhile he now referred to six to
seven months. The applicant said that he couldemember exactly, it was a long
time ago. The Tribunal noted its concern that tpelieant could not remember
something as significant as the length of his isgmiment. The applicant said that he
does remember, but he cannot remember the exas. ddie Tribunal noted that its
question related not to the exact dates of impnsnt, but the length of
imprisonment. He said that he was there for appnaiely seven months.

The Tribunal asked the applicant if he could rememihe details of elections in
which the party participated between 1993 and 1988. applicant said that he could
try to remember. The Tribunal asked the applicaow Imany groups the Muslim
League had in the 1993 elections. He said there ®groups, the Nawaz Group, the
Junajo group and the third was something like FerednThere was also a Zia-ul-Haq
group. The Tribunal asked the applicant if he cawlthember how many seats the
PML won in the 1993 elections. He said that hergilremember that because he was
only a president of the ward and he was not inwbivethat very much. He said that
he did not know how many seats the PML won in tB@7lelections but Nawaz won
and became the president. The applicant said thpaidy supporters within an area
come within a ward and the number of people varrebjs ward there were 1700 to
1800 people.

The Tribunal asked the applicant if he had beemé&tlly charged in the late 1990s.
He said that there were no formal charges. Theuhabnoted that in his statement
the applicant said that the a court found that d io case to answer. The applicant
said that all the workers were kept in jails andeveot being released and they were
released. His party friends and his father rai$edwirit and they were released. He
then continued with his party activities. The Tmllasked the applicant if he was not
concerned about the repercussions of continuing patrty activities. The applicant
said that he did have the fear as the police amddvernment were giving him a hard
time. He said that the police used to visit théfice and tell them to close the office
and to stop the activities and there were also lpefspm the Quaid-e-Azam who
were giving them a hard time. He said that mospfgewho are now in the Quaid-E-
Azam group were originally in the PML group. Theplgant said that he had a lot of
problems on a personal level, his friends and fammdd problems, there were fights
involved. The Tribunal asked the applicant why lmtmued with his political
activities despite these problems. He said that itltention was to bring the
democratic institutions back to the country, thegnted Nawaz as the head of the
state. The Tribunal asked the applicant if he hadrgup on that intention now. He
said that he had seen so many problems that hgivaad up on his intention. He said
that he is no longer interested in politics. Thiddinal asked the applicant if he would
engage in political activities if he were to retdonPakistan. He said that in Pakistan
things may happen, one is never certain. He saatl ithhe returned, he may be
involved. The Tribunal referred to the applicargtatement that he had no interest in
politics. He said that he is now in Australia amedi$ peaceful but if he is in Pakistan,
one never knows. The Tribunal noted that there b@shillions of people in Pakistan
who are not involved in politics. The Tribunal adk@e applicant why his situation



would be different. The applicant said that all fnisnds and relatives are involved in
PML and he may also be involved. The Tribunal askedapplicant if they work for
the PML. He said that at the moment the policerageas arresting the PML members
and things are a bit quiet at the moment.

The Tribunal noted that the applicant stated tleaishnot interested in politics but

may be involved if he returns because he has fsiemdl relatives who are members
of the PML(N) group, but who are not active at thement. He said that some of his
friends had left the country and are no longer akigtan. Some of these people had
gone through rough times, being in jail and beatenthey had gone quiet now. He
had some money, so he left Pakistan but people mothmoney have no choice,

otherwise they would leave the country as well. @pplicant said that it was only a

couple of weeks ago that he decided that he wasnger interested in politics.

The Tribunal asked the applicant about the eventisa 2000s. The applicant said that
they were striving for democracy and he was ardesti¢gh a friend of his, who has
now gone to another country. There were people were arrested and false cases
were registered against them. They were in jaildbout six months and after this
time his father did a lot of hard work and he laillee applicant and his friend out of
jail. After the bail was granted, his friend wentdnother country and the applicant
went to UAE. The applicant said that the false sasgated to revolts against the
government, violating the law, taking the law idan hand, etc. The applicant
confirmed that he was released on bail and hadetiorrr to court to defend the
charges. The Tribunal asked the applicant why baght he was allowed to leave the
country if he was on bail. The applicant said ihatas a political case and they were
not worried about it at the airport, they only dkeat if they were terrorists. The
Tribunal asked the applicant if he was suggestitaj ainyone with an outstanding
court case, including a political case, would bk db leave the country freely. The
applicant said that if one held a senior positiorthe party, then the name maybe
placed on an exit list and they may have a problEme. government desired that the
PML workers would leave the country. The applicaaid that he had no difficulty
leaving the country in the 2000s.

The applicant said that he was in Abu Dhabi forualeleven to twelve months. He
had a working visa for labour, his passport wagaénd he had to work in difficult
circumstances. There he met a person who arrang@buatry A visa for the
applicant. He said that he paid $4000 to one mgradgent to have his case
processed but the agent did not do anything foraffidicant and did not return the
money. He then met another immigration consultahb wequested $5000. The
applicant took documents and papers from the &ge#nt and he was paying the
second agent weekly for two years but the agenhdiddo anything for him. [details
deleted] . The applicant said that he informedc@dfs that his immigration consultant
was working on his behalf and had his documents. Tiibunal asked the applicant if
he had informed officials that he was seeking mtate in Country A. The Tribunal
noted that Country A is a signatory to the Refugs@nvention and under the
Convention, it was required to give the applicantapportunity to apply for the
protection visa, irrespective of his dealings wilkle immigration consultants. The
applicant said that he was supposed to get thavrappty but he did not. The
Tribunal noted that it may cause the Tribunal taatode that he did not seek that



opportunity. He said that he did mention this te dfficials but he was in the court
for a minute and nobody listened to him.

The applicant said that when he landed in Pakidtargid not have any money with
him. He wanted to travel home. He said that the ignation officials fed him and
bought him shoes because he did not have any. fibengl asked the applicant why
the authorities would feed him and help him inste&detaining him if he skipped
bail a few years earlier. The applicant said thatperception is that the Immigration
has no records at the airport; otherwise it wowddsery difficult to leave the country
and enter the country. The Tribunal noted thatas wlifficult to accept. He said that
the list which was issued in 2000 had about 200plgeavho were wanted. The
Tribunal noted that the there was not only Immigratat the airports, but also
Customs, police and other authorities, so thataftyidicant may have had difficulties
leaving and returning into the country if he wasteal. The applicant said that one
cannot compare Australian airports and Pakistapodis, there is no such system in
Pakistan and it is only after the World Trade Cerntrcident that the system was
installed. The Tribunal noted that the applicatam@ed . The applicant said that he is
not a terrorist, the computers are donated by Asaeaind they are only interested in
terrorists. The Tribunal asked the applicant hoantthe police would be able to find
him. He said that the only way would be if someawenplained about him or
informed on him or if he went to his home and sooasbinformed the police. The
Tribunal asked the applicant why he could not retor Pakistan and live away from
his home. He said that if someone saw him or resegnhim, his life would be hell
because he is most wanted by the police, theydirzged to find him. The Tribunal
noted that he stated earlier that the police cooldfind him. He said that if there is a
police report or if he applies for something, ewfdme rents a house, he would need to
lodge a police report. It is difficult for anyona the wanted list.

The Tribunal asked the applicant how he came torbthe wanted list. The applicant
said that when he did not appear for bail, he becasanted and a warrant had been
issued against him. The Tribunal noted that thdiegut stated earlier that he was
able to return to Pakistan in the 2000s and nobwedyg interested in him. The
applicant said that when he returned to Pakistarwdis arrested again and they used
the old cases because he left the country withcs®s pending against him. The
Tribunal asked the applicant why he was placedhenwanted list for the old cases
after he returned to Pakistan and not at the tirhennhe was returning to Pakistan.
The applicant said that when he returned, he waestad. The Tribunal asked the
applicant whether he was on the wanted list wherehgned to Pakistan. He said that
he was on the wanted list because of the old daseghich he skipped bail. He said
that there are different wanted lists, he was whbiethe police. The Tribunal asked
the applicant how he managed to re-enter the cpummavel 1600 kilometres to his
home and be supported by Customs if he was on Hrded list at the time. The
applicant said that when he landed, he was gived tnd a pair of shoes. He had
small change. His aunt lives there and he wentetohlouse. They gave him money
and the following day he went to his home.

The Tribunal asked the applicant why he went tohume if he knew that he was
wanted by the police and that he may be arrese@ tihe applicant said that he was
very upset, his health was poor and his mind wasweoking properly. The Tribunal
noted that if he was trying to avoid persecutionyas an odd thing to do to return to



his home if he knew that he was on the wantedalst was likely to have been
arrested there. The applicant said that he hadptions, he thought that things may
have softened. The Tribunal asked the applicant lhgould not stay with his aunt
in another city. He said that he had never visttezin in the past and he was only
forced to go there because of this incident. Thbuhal asked the applicant if he
could not ask his aunt to remain with her longerthiere was a risk of his

imprisonment. The applicant said that it may hagerbdifficult for her as she may
get in trouble because of him. His siblings alse In Lahore.

The applicant said that he returned to Pakistasng month and he was arrested the
next month. He said that for the first few dayswaes so sick, that he stayed in the
house and nobody knew that he was back. The Trilasked the applicant why it
took the authorities several weeks to arrest him.skid that nobody other than his
parents knew that he was back. The Tribunal askedapplicant if he thought the
authorities could check his immigration records¢é® that he returned. He said that
they could, but their system is not like that. Tivdounal asked the applicant how the
authorities became aware of his return. The appisaid that he was standing on the
road with a few of his friends. A police officer wiknew him by name and face came
down and got hold of the applicant. The Tribunatedothat it had difficulties
understanding the applicant’s actions after rengrfrom Country A. The applicant
returned to his home where he could be identifiedi \eas staying on the street where
he could be identified. The Tribunal noted thaditl not appear like actions of
someone who was genuinely fearful of persecutionhleyauthorities. The applicant
said that what happened to him was a coincidenkce. Tribunal asked the applicant
what his plan was at the time. He said that her@drto face the case and get out of it
and to re-commence the political activities. He hadcargument with the government
supported Quaid-E-Azam League and they even firedoa at him and even in the
shopping centre he was beaten up by people.

The applicant said that he was granted bail aret #fat somebody tried to shoot him
and then he went to the bazaar and was beatenlrithenal asked the applicant why
he thought he was granted bail the second time gkipped bail the first time. The
applicant said that it was not easy, his fatherdugelot of money and personal
contacts to get him bail. He said that the systemakistan is different and things can
be done if one is willing to spend money.

The Tribunal asked the applicant if he planned @cefthe court and defend the
charges. The applicant said that this was the lplarwhen he was attacked, he was
advised that it was better if he left the countdg planned to defend the case and
recommence political activities but his life wasdanger. The Tribunal asked the
applicant if he thought he could be successfulaarc He said that even if he was
successful in this case, they would bring on mases against him. He said that it is
very easy to kill someone in Pakistan. The Tribumated that this is why it was

concerned that the applicant returned to his honoaving that there was danger for
him there. The applicant said that he never exgetttat when he returned there, he
was hoping for things to calm down but since hismethings became worse and they
tried to kill him. He did not expect that. The Tuital asked the applicant why he
remained at home, where he could be recognisest, ladt was granted bail. He said
that he was not sleeping at home, his life wasanger after the bail. The Tribunal

again asked the applicant why he remained at hdteethe bail. The applicant said



that he hoped to recommence political activitiese Tribunal noted that this may
have made it even more dangerous for the appliddrd. applicant said that this is
why things happen. The Tribunal noted that the iappt appeared to have taken no
steps to avoid danger. He said that he is a simpptson, he does not like being
involved in fighting, he is not rude, it is easykiti a person. The Tribunal noted that
the applicant had been involved in political adies since the early 2000s, he had
been imprisoned and false cases brought againstyeitrhe did not believe that he
would be in danger because he was a friendly perBo® applicant said that he was
forced to return from Country A. The Tribunal not#tht it was referring to his
conduct after he returned to Pakistan from CouAtryrhe applicant said that at the
time he did not realise that his life was in dangerwas only thinking about the false
cases and he was going to sort it out. The attankisim took place in January and
then he realised that his life was in danger. Thuhal noted that the applicant
intended to continue his involvement in politicaitiaities and in the past he was
imprisoned for such activities for more than 12 thenand he also claims that it is
easy to kill someone in Pakistan. The Tribunal dsttee applicant if he was not
worried about these matters. The applicant saitlitbavas very worried but if he is
sent back from Australia, he cannot do anythingualtto The Tribunal noted that the
applicant’s actions after he returned from CourArydo not indicate that he was
worried. He said that he cannot demonstrate thatageproblems, what could he be
expected to do about it. The Tribunal noted thatapplicant had not done anything at
all about it. The applicant said that he did natme to Pakistan voluntarily, he was
forced into that situation. The applicant said thben he was forced back, maybe the
only option for him was to defend the false catfest was the intention but when he
went back with that intention, he found out thaythried to kill him and that is when
he became worried.

The Tribunal asked the applicant when he appliedhf® Australian visa. He said that
he gave money to the agent and the agent appliedparticular date. The Tribunal
noted that it was about a month and a half aftewag attacked. The applicant said
that he realised that his life was not safe, hedwadulted a friend and had to find the
agent. He said that for that month and a half bgest indoors because he knew that
he was on bail and the police could not do anythangim and if any of his friends
came to inquire about him, his parents said thatvbet back to Abu Dhabi. The
Tribunal asked the applicant if he thought the peeyho shot at him or tried to beat
him could have found him while he was at home. &pplicant said that only if he
left home people would know that he was still théiee Tribunal asked the applicant
how he arranged the paperwork for the Australiasa vi he did not leave home. He
said that his friend brought the agent to his hohie Tribunal asked the applicant if
he renewed his passport without leaving his honte dpplicant said that he left
home when it was still dark and nobody saw him.

The Tribunal asked the applicant if he claimed ti@tvas able to leave Pakistan in a
recent year because he was not on the right ‘wdrgidHe said that the list is given
by America and it contains only those people wheodassified as terrorists.

The Tribunal asked the applicant why it took himrenthan a month to apply for the
protection visa when he came to Australia. He saad he did not have any money
and did not know what to do. When he arrived, lagtesti looking for a job so that he
could find a solicitor and make the application. then met another person who



referred him various agencies who helped him withpgrocess. The Tribunal pointed
out that the applicant had already been througiptbeess in Country A. He said that
he was not familiar with the process, he only gaweney to the immigration
consultants. He used to work long hours and dicknotv anyone there.

The Tribunal asked the applicant if he had any adnwith the authorities or the
police after he was released on bail. He saidhbdiad contact after he was attacked
and when he was beaten in the market also afteaime to Australia they came to his
home. He said that there was no contact other thatmose two incidents. The
Tribunal noted that in his statement, the applicaférred to the police harassing him
and warning him to desist from political activitieehe Tribunal asked the applicant
what he meant by that. He said that when he waslatl and when he was beaten up,
this was in the course of these events. After aksed that his life was in danger, he
did not leave home. He said that during most ofriraty and March he stayed at
home.

The Tribunal asked the applicant when he was s@ggptisreturn to Court to defend
the charges. He applicant said that he did not khewause his father was dealing
with the matter. The Tribunal noted that the apltowvas still in Pakistan at the time.
The applicant said that the warrants were issueidhme submitted to the Tribunal
and there are hearing dates on those. He saithé¢hdid not follow it up as his father
was dealing with it and when he received the pafers his father, he did not bother
with them. The Tribunal asked the applicant whydigk not bother with it when he
was still in Pakistan between January and Marchsaii@ that his whole intention and
concentration was on getting out of the countryditenot worry about the bail. The
Tribunal noted that it was odd that the applicanula not even consider the date of
his court appearance either before he left Pakistarsince he received these
documents in Australia. The applicant said thatfateer got the bail for him and
these documents are with the solicitor. His fat@mhrised him that he should save his
life and not worry about these matters.

The Tribunal asked the applicant why his membershig which he provided to the
Tribunal is dated with a recent date. The applisaind that when he went this year, he
gave them the photo as his old card is with theigmation consultant in Country A.
He also had photographs with a political figure ebhare with the consultant. The
Tribunal again asked the applicant why the cardaehgure date. The applicant said
that this is the document that was issued and Hephavided it to the Tribunal. The
Tribunal asked the applicant how it could be sigisthat the document was genuine.
He said that they may have made a mistake. He hmdldcument issued and they
may have put a wrong date. If it was not genuireewould not have given it. The
Tribunal again noted that it needed to be satisfied the documents he provided
were genuine and the date of the document may betlong that it will consider
when reaching this decision. The applicant said ithaas a mistake, instead of one
year it should be an earlier year, it was only atake. The Tribunal noted that one of
the FIRs he provided had 2 dates. The applicant 8@t this may be when the
duplicate was issued. The Tribunal referred toRH®, noting that it did not refer to
the duplicate being issued. The applicant saidttiiatis the document he was given
and he had provided a translation. The Tribunakdske applicant to refer to the
original and to clarify the dates on the originghe applicant confirmed that the
original also referred to different dates. The apit said that this was the FIR he



had and that is what he had given, if he had dbhaniself, he would have checked.
These documents are as issued by the authoritiesTribunal asked the applicant to
explain what he meant by saying that if he had dibonamself, he would have
checked. He said that he did not write the FIR'd ha did not do the translation, he
was not responsible for the contents of the docisnen

I nformation from other sources
The PML(N)

The Pakistan Muslim League (PML) is generally ateg@s the successor to the All-
India Muslim League in 1962, credited with havingrwPakistan’'s independence.
Variations of the name have been adopted by a numbelifferent parties, all
claiming to be the rightful successor to the “Muoslieague” legacy. The two largest
parties laying claim to the PML legacy are the B Muslim League (Nawaz,
PML-N), led by Nawaz Sharif who is currently in kexin Saudi Arabia; and the
Pakistan Muslim League (Quaid-i-Azam, PML-Q), ceshtby General Pervez
Musharraf after the October 1999 coup. The PML-(s i@med predominantly
through defections from PML-N and Benazir BhuttBakistan People’s Party (PPP).
Many of the PML-N and PPP party members were saitave been coerced into
joining PML-Q, reportedly by state agencies suchhasInter-Services Intelligence
Directorate (ISI). Immediately following the 1998up and the creation of PML-Q,
Musharraf led a campaign of manipulation to neigeabpposition parties and secure
complete authority for the PML-Q-led coalition. Mhasraf’s draconian tactics have
brought together previous political opponents,RML-N and PPP, in an anti-military
coalition named the Alliance for the RestoratiorDeimocracy (ARD). The ARD was
formed in December 2000 and is the largest oppwositiroup in the National
Assembly, consisting of sixteen political partida. an attempt to counter the
opposition parties, Musharraf consolidated the temjis links with the Muttahida
Majlis-i-Amal (MMA), a group of six religious pags. The MMA is the PML-Q’s
coalition partner in Balochistan and runs the gorent in North West Frontier
Province (NWFP). However, recent discourse hagnedeto an MMA-ARD *“grand
opposition alliance” in response to the allegedrdss in President Musharrf.

A September 2005 report by the International Crisioup (ICG) provides the
following breakdown of the relationship betweendttent Musharraf and the major
political parties in Pakistan since the 1999 mmliteoup:

Upon seizing power in October 1999, General PeMesharraf embarked on an
ambitious agenda of political and constitutiondbres that he claimed would steer
Pakistan away from “an era of sham democracy” awchtds effective democratic
governance.Six years on, the President-cum-Army Chief mairdaithat the
democratic transition has been successful. Howéngpolitical reforms have merely
provided a democratic facade to authoritarian r&lakistan’s moderate opposition
parties have been subjected to administrative atiterorestrictions of their
constitutional rights of expression, assembly, assbciation. Many of their political
leaders are in exile, in prison, or disqualifiednfr contesting elections. “The basic
struggle in Pakistan”, said an opposition politicidemains between authoritarianism
and democracy'?



On 15 May 2007, PML-N members participated in a aoestration against the
Karachi killings of 12 May, alleged by the oppasitiparties to have been carried out
by pro-MusharrafMutahida Qaumi Movement (MQM), and the suspension of the
Chief Justice of Pakistan, Iftikhar Muhammad ChaydAccording to theBusiness
Recorder, “the rally commenced from Alwan-e-Adal and terated at Governor
House. Initially, the police set up hurdles on ey of rally, which were forcefully
removed by angry protestors”. The PML-N has acculsednilitary for the continued
chaos and political violence in the country anchassult, it formed a broad coalition
with the Benazir Bhutto’s Pakistan Peoples’ PaRPR) but according to thisian
News International, “the two former Pakistan Prime Ministers [Nawakza8f and
Benazir Bhutto] are apparently headed for a parbhgvays in the wake of the
reported deal with the Musharraf regime to fadéitBhutto’s return to Pakistan after
a decade of self-exild®]

On 6 May 2007, Sialkot police released more thaa loandred and thirty activists
belonging to the PML-N, the PPP and tMettahida Majlis-e-Amal (MMA). The
activists were arrested in Sialkot and Narowalriitst on 2 May during a special
crackdown on opposition activities. According tae tRakistan Press International
Information Services, “majority of the activists went underground toegvtheir
possible arrests. The police had arrested as manf0aPML-N and MMA local
leaders from Sialkot district late last night [2 yta”

Entry to UAE

Information contained in th€itizenship of the World (March 2001) directory of the
United States Office of Personnel Management staggs‘Birth within the territory
of the United Arab Emirates does not automaticedlgfer citizenship. The exception
is a child born of unknown parents”.

Information on the Permanent Missions to the Unldions website indicates that
someone who does not have citizenship is considaredien in the UAE and that an
alien is required to have a valid passport or fraeument and visa issued by the
UAE to enter the UAE:

Articles 1, 2 and 3 of Federal Law No. 6 of 19&8,amended by Law No. 13 of 1996
concerning the admission and residence of aliensadr as follows:

“Article 1: An alien is whoever does ratjoy citizenship of the United Arab
Emirates.

“Article 2: No alien may enter the State, by whatexoute, without a valid passport
or travel document issued by the competent authofianother State and a valid visa,
entry permit or residence permit from the competarthorities of the United Arab

Emirated®

FINDINGS AND REASONS

The applicant travelled to Australia on a Pakistanipassport and claims to be a
national of Pakistan. While the applicant was bornin the UAE, there is no



evidence before the Tribunal that the applicant i\ national of that country. The
country information cited above indicates that theapplicant’s birth in the UAE
does not provide him with a current legally enforcable right to enter and reside
in that country, for the purpose of s 36(3). Accorthgly, the Tribunal accepts that
the applicant is a national of Pakistan and has asssed his claims against
Pakistan as his country of nationality.

The applicant’s claimed fear of persecution arfses his political activities for the
Pakistani Muslim League. The applicant claims tmatoined the party in the early
1990s and became a president of a ward and tisaivtts not a very high position. He
claims that he participated in party activities asupported Nawaz Sharif . He
appeared to be familiar with the PML(N). Having aetd) to the applicant’s oral
evidence and the supporting documents he presehtedg the processing of his
application, the Tribunal accepts that the applidead been a member of the PML,
that he may have met and worked with person A. Titileunal also accepts that the
applicant may have performed the role of a WardiBeat, although the Tribunal is
somewhat concerned about the fact that the appbcgarty membership card is
dated with a future date (month and year). Degpit® the Tribunal accepts these
aspects of the applicant’s evidence. However,Herreasons that follow, the Tribunal
rejects other aspects of the applicant's claimsluging the claims of continuos
harassment, detention, the bringing of false caggsnst the applicant, assault and
others.

The applicant had given vague evidence with resgectthe length of his
imprisonment in the late 1990s, stating that it \wdeng time ago and he could not
remember. The Tribunal is of the view that impris@mt, particularly in such
circumstances as described by the applicant, Bvant of such significance that the
applicant may be expected to remember its defils. Tribunal is supported in this
opinion by the fact that the applicant had providiifierent information about his
imprisonment in his protection visa application,ievhwas lodged only a short time
before he gave oral evidence to the tribunal aedagplicant had not indicated at that
time that he had difficulties remembering the dates

The Tribunal is also most concerned about the eqplis conduct after returning to
Pakistan from Country A. When questioned about ktwevpolice could find him, the
applicant said that if he returned to his home smiebody reported him, he would
come to the attention of the police. Despite ttia, applicant did return to his home
with the intention of engaging in political actie$, knowing that he would be at risk
there from political opponents and also due todhistanding court cases. He stated
that he was only concerned about the court casehwle intended to defend and that
he did not think there would be any harm from tpeanents, however it is difficult
to accept that if the applicant claims to have bpesviously detained for many
months as a result of his political activities drelwas intending to again engage in
such activities, he would not consider this risk.

The Tribunal found the applicant’'s explanation asvhy he had not applied for the
protection visa in Country A to be highly unconuimg: He stated that he approached
two agents but they failed to apply for the prdtectvisa for him. The Tribunal
considers it notable that the applicant had resise€ountry A for a period of
approximately three and a half years. The Tribacakpts that the applicant may not



have been familiar with the immigration processhat country and that he was busy
with work, however given the level of the applicantlaimed political and social
involvement in Pakistan, the Tribunal is of thewiéhat the applicant would have
been able to acquire the necessary knowledge hfadeany intention of doing so and
that he would be able to effectively ensure thatpplication for a protection visa
was made on his behalf during his lengthy stay our@ry A, either by an
immigration consultant or after it became appatentim later that it had not been
made. The Tribunal does not accept that the apylicad not sought protection in
Country A because he was mislead by migration dtarstis and is of the view that
the reason for it was the applicant’s lack of iegérin such an application. The
Tribunal does not accept that the applicant hadraige fear of persecution while he
was residing in Country A.

The Tribunal is equally concerned about the apptisadelay in applying for the
protection visa after his arrival in Australia. Eeplained that he was unfamiliar with
the immigration procedures, that he did not haeertoney to engage a lawyer and
did not know how to approach the immigration deparit. The Tribunal is of the
view that the applicant’s previous immigration es@ece in Country A, his travel to
UAE and when departing Pakistan on two occasionddveave enabled the applicant
to acquire information about the Immigration pracesAustralia. The Tribunal is not
satisfied that the applicant’s delay in applying floe protection visa was caused by
his claimed lack of knowledge and considers it¢atlve of the absence of genuine
fear of persecution on the part of the applicant.

The applicant stated that he was released on hdiltlaat until his departure from
Pakistan 2 months later he remained at home andhéhiaad been able to avoid harm
because nobody knew that he was there. When tbeariai asked the applicant about
his passport, the applicant stated that he dideldavme very early to obtain his
passport and he was not seen. The applicant’'s gaésspich he provided with his
application for the protection visa, indicates whemwas issued, that is before the
applicant claims to have been attacked and beferalagedly went into hiding. This
causes the Tribunal to question the applicant’dibigy with respect to this matter.
In any case, the Tribunal is of the view that & @pplicant’s opponents had serious
intentions of harming the applicant and if the agpit remained of interest to them,
they may have been able to enter and search trehou

The combination of these matters causes the Triltaried that the applicant is not a
credible witness. The Tribunal rejects the applisadaims that he was imprisoned,
tortured threatened, beaten, shot at or otherwasenddd as a result of his political
activities or associations. The Tribunal also does accept that false charges have
been brought against the applicant or that an tawagant has been issued against
him, that he was twice released on bail or thatvhe harassed or threatened by the
police. The Tribunal does not accept that the apptiis on the wanted list or that he
left Pakistan to avoid persecution or false chargls Tribunal rejects the applicant’s
claim that he will be persecuted if he were to metio Pakistan because of his past
activities, involvements and associations and fthds there is no real chance that this
will occur.

The applicant provided a number of supporting dogntis with respect to his claims,
including arrest warrants, FIR’s and others. A®dabove, the Tribunal is concerned



that the PML membership card is dated with a futomenth. One of the FIR’s
presented by the applicant also had inconsistetgsdan it and the applicant
confirmed in the course of the hearing that suaomsistencies also appear on the
original document. The applicant claimed that tbewnents were genuine, that the
errors, if any, were simply mistakes and that tleeuwdnents were issued by the
authorities. The Tribunal is not satisfied with thpplicant’'s explanations. Such
‘inaccuracies’ in the documents, as well as thédmal’s findings with respect to the
applicant’s credibility, cause the Tribunal to ciims the authenticity as well as the
accuracy of the presented documents. The Tribunasgno weight to these
documents.

The Tribunal has accepted that the applicant had bevolved with the PML and that
he may have been an area president. The Tribuisahlsa accepted the applicant’s
evidence that it is not a very high position andtthhe applicant's personal
involvement with person A was limited. The applicatated, and the Tribunal
accepts on the basis of the applicant’'s own evigleard country information, that
there are many PML supporters in Pakistan. Theuhab finds that, given the
applicant’s position in the party and his persanablvement with the PML activities,
the applicant would not be targeted by the autiesribr the opposing parties because
of his political opinion or activities.

The applicant also stated in oral evidence thdtdtelost interest in politics but stated
that he may engage in political activities if hergvéo return to Pakistan. Should the
applicant do so, the Tribunal finds that the agpiits engagement would not be at a
more significant level than his past engagemengrghis indication that he had lost
interest in politics. The Tribunal finds that, hagiregard to the likely level of the
applicant’s engagement in the affairs of the PMlothrer political activities, there is
no real chance that the applicant will face persenuor the reason of his political
opinion, if he were to return to Pakistan now othia reasonably foreseeable future.

Having considered all of the applicant’s claimsgsilarly and cumulatively, the
Tribunal finds that the applicant had no genuira f& persecution and that there is
no real chance that the applicant will be persetdtee to his political opinion or any
other Convention reason if he were to return toid®ak now or in the reasonably
foreseeable future.

CONCLUSIONS

Having considered the evidence as a whole, theumabis not satisfied that the
applicant is a person to whom Australia has praeabbligations under the Refugees
Convention. Therefore the applicant does not gathef criterion set out in s.36(2)(a)
for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA)
visa.
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