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Lord Justice Toulson:

1. This is an appeal against the dismissal by an imatian judge of the
appellant’s claims for protection under the RefuGeavention and Article 3
of the ECHR.

2. The appellant is a Turkish citizen of Kurdish etharigin. His stated date of
birth is 18 January 1967. He arrived in the UKldmyy on 17 May 2004 and
claimed asylum on being stopped by the police. dtiglication was refused
by a letter from the respondent dated 29 Augustc20@ appealed. His
appeal was initially heard by an immigration judgeOctober 2005 but a
rehearing was subsequently ordered. The presepeabps from the
determination promulgated on 3 March 2007.

3. The judge accepted the truthfulness of the app&laccount of events up to
his arrival in the UK. The main features of hi€@ant were these. He came
originally from a village called Zillhan, where hiamily farmed land. He is
married with two children. He has never belongea tpolitical party but he
sympathised with the Kurdish cause and he helpe®EA and DEHAP at
election times. Some, though not all, other memhEr his family were
politically interested; and he was harassed andired by the authorities on a
number of occasions because of their concern thatds a PKK sympathiser
and might be helping them. On an occasion in M#85slhe was stopped from
taking sheep to the mountains in case he was doihglp the PKK. He was
stabbed in the leg and detained at a police stétiotwo days. During that
time he was subjected to torture.

4. In 1998 he moved home and went to live in Elbistaiter that there were
three further occasions when he was detained bygdhee. One occasion was
at an election time in 1999. He was at the HADIERt®nN office when it was
raided; he and others were detained overnight. Adw occasion was in
March 2004. He and others were travelling in airbirs on their way to or
from a Kurdish festival when it was stopped by thdice. They were
detained for some hours and he was kicked andrbbatere being released.

5. The most serious incident was about two weeks latelay 2004. The
appellant was distributing leaflets in Elbistan lmehalf of a banned Kurdish
organisation, which was either the PKK by anotrena or an affiliate of the
PKK. The judge summarised what happened on tresian in this way:

“After distributing the leaflets, the Appellant wen

down to the market and was stopped by a police
vehicle. He was taken away to a building and
detained there for five days. During this pericd h

was heavily tortured. This included having his
hands tied behind his back and blindfolded and
forced to stand on one leg for long periods. He wa



beaten and sprayed with pressurised water and at
night he was made to stand on a piece of wood that
was in water. After five days he was taken to the
police station, where he was kept for about 2 hours
and informed that he was in detention under the
anti-terror department. He was told that he haghbe
reported for distributing leaflets and that he was
doing PKK propaganda. He was told that he would
be released, but he was not allowed to change his
address and had to inform them of terrorist actigit

in his neighbourhood in his village. He was
threatened with bad consequences if he did not do
s0.”

6. On a minor point, Mr Grieves on his behalf has draw our attention this
morning that the appellant's actual account of what was told about
residence, according to his evidence, was that d teld not to change his
address and to inform them of any terrorist agésiin his neighbourhood. |
doubt that the judge intended any different nuamcéhe words that he used.
As already noted, he accepted the appellant’s laiteégion these issues.

7. On his release the appellant went to stay withemdt, and from that address
made his way overland to the UK through engaginggant.

8. The appellant has four siblings in Turkey: a broted two sisters in Elbistan
and a brother in Izmir. He is in regular contadhvhis wife by phone. He
claimed that his wife told him that the authoritigsstered her every two to
three weeks with questions about his whereaboilise immigration judge
rejected that part of his evidence as embellishmertere has been some
discussion in argument about how the judge’s fadindings in relation to
that matter should be interpreted. Both counset treelpfully agreed that the
fairest interpretation of the judge’s findings iaragraph 33 of his judgment is
that he accepted that the authorities showed sam&naing interest in the
appellant's whereabouts until, in 2005, he sentfamily a copy of his IS
Form which they passed onto the authorities asfghaa he was in the UK,
but that, on the judge’s conclusion, they showedcantinuing interest in
where he was from that time onwards.

9. Having mentioned that issue, this is a conveniemtnent at which to refer to
the sole issue before us regarding the primars fieind by the immigration
judge. It was submitted by Mr Grieves that theggidvas wrong to make a
finding of embellishment against the appellanthattregard. | can see no
error of law and accordingly | would not acceptttigeound of the appeal.
There are more important grounds to which | wilineo

10.The judge accepted that, in view of the appellap#st history, there was a
real risk that he would suffer persecution or Aeti8 mistreatment on return
to his home area. However, he was not satisfiatlttiere was a real risk of
him suffering such ill treatment on arrival at gieport and he considered that



the appellant could safely live elsewhere in Turkayin Istanbul or in Izmir.
The nub of this appeal is that the judge failedigaching those conclusions,
to pay proper regard to the country guidance cds& oTurkey) [2004]
UKIAT 00312. That case reviewed and supersededptiegious country
guidance decision of A (Turkey2003] UKIAT 00034. The judge referred to
those decisions and quoted fromdKsome length; but it is submitted that he
failed properly to apply the relevant guidance.

11. As to what might happen at the airport the judge aaparagraph 40:

“A real risk of torture arises if the returnee face
transfer to the anti-terror branch. The danger of
being handed over to them depends on the outcome
of initial inquiries that will be made of
undocumented returnees such as the Appellant.
From the evidence before me (which includes the
section on the GBTS in the latest COI report), |
consider that the Appellant's name is most unlikely
to be recorded on the GPTS system or other records
kept at the airport. After consideration of the
Tribunal guidance and applying that to the paréicul
facts of this case, | am satisfied that the Appella

not at real risk of being handed over to the aartietr
branch. | am therefore not satisfied that he faces
real risk of persecution or Article 3 mistreatment
arrival at the airport.”

12.1t was submitted by Mr Grieves on the appellanghddf that in effect the
judge has concluded that, because the appellaat®e was unlikely to be on
records kept at the airport, therefore he wouldbetanded over to the anti
terror branch through the process of initial intggdy and therefore was not at
risk. In adopting that approach, the judge felbierror because he failed to
have regard to the relevant guidance in IK

13.In IK at paragraph 13, the tribunal quoted this pasdeme its previous
decision in A

“42. It will be clear from our assessment of the
general issues above that we agree that therees a
risk that any history a person has of previoussasre
outstanding arrest warrants, criminal records or
judicial preliminary enquiries or investigations by
the police or Jandarma will be contained on the
GBTS computer system. The typical returned
Turkish asylum seeker will be travelling either ram
documents or one-way emergency travel documents
which we accept may place the authorities on notice
that they return as someone who has sought asylum
and has been unsuccessful. If however the claimant
holds a current valid Turkish passport it is



significantly less likely that this perception will
arise.

43. Assuming possession of only a temporary travel
document, it is likely that the returnee will be
detained for interrogation at the point of entryileh
enquiries are carried out by them because they are
identified as being a failed asylum seeker who may
therefore have a history, or if the GBTS computer
records reveal information regarded as relevant.”

At paragraph 82 in_IKthe tribunal went on to say, dealing with ret@sie
whose details were not on the GPTS system, asafsilo

“As to other returnees, we conclude there is nadgoo
reason on the evidence before us, in answering this
general question to depart from the general thotist
the conclusions of the Tribunal in paragraph 42 of
(Turkey), which we have already quoted. Thus if a
returnee is travelling on a one-way emergency trave
document (and no failed asylum seeker will be
returned to Turkey by the British government
without appropriate travel documentation), or if
there is no border control record of a legal depart
from Turkey, then there is a reasonable likelihood
that he will be identifiable as a failed asylumlsae
and could be sent to the airport police station for
further investigation. This is so stated in the QIP
report at 6.242. It does not automatically folldvatt
this would happen.”

The tribunal then considered what such a persoriniig expected to say if
facing non routine investigation. At paragraphti®é tribunal said:

“It will be for an Adjudicator in each case to asse
what questions are likely to be asked and how a
returnee would respond without being required to
lie.”

14.The submission made by Mr Grieves is that the judgght to have
recognised that in this case the appellant wodldrfeo the category referred
to in paragraph 42 of And 82 of IK that is to say, somebody returning on a
one way emergency travel document who was likelypd¢oa failed asylum
seeker; and that there was therefore a real ridksrcase that he would be
subjected to what the tribunal there referred ttnas-routine investigation’.
The immigration judge should then, following thadance in paragraph 86 of
IK, have addressed the issue of what questions hdéikefsto be asked and
what further information was likely to be obtainggthe authorities as a result



of that. Relevant in this context also is thedwling passage from the general
conclusions of the tribunal in It paragraph 133(5):

“If a person is held for questioning either in the
airport police station after arrival or subsequentl
elsewhere in Turkey and the situation justifies it,
then some additional inquiry could be made of the
authorities in his local area about him, where more
extensive records may be kept either manually or on
computer.”

15.Mr Grieves submitted that in the present case arnmigtg Kurd who was a
failed asylum seeker would almost certainly bedhigject of questions to test
out whether he was a PKK sympathiser, and thaag mighly likely that at the
airport inquiries would be asked of his local avdach would have revealed
his past history. At all events he submitted th& was a ground which the
immigration judge ought to have directed his miog and about which he
ought to have made clear findings, but he faileddo.

16.Mr Johnson on behalf of the respondent acceptddhisaappellant would fall
within the category of people referred to in paspgr 82 of IK But he relied
on the words of the immigration judge in paragrdphin which he said that
after consideration of the tribunal guidance anplypg that to the particular
facts of this case, he was satisfied that the #pelvas not at real risk of
being handed over to the anti terror branch. Nhndon accepted that this was
a very economical way of stating his findings blttimplicit in it was a
finding that, whatever questions might be put te #ppellant, he would be
able to answer them in such a way that he wouldoeobhanded over to the
anti terror branch.

17.Although the immigration judge referred to the wmial guidance, | for my
part do think that the natural way in reading higlihgs in paragraph 40 is
that he concluded that, because the appellant'senaould not show up on
records at the airport, he was therefore not &t aisthat point. If he had
intended to accept that there was a real risk@fibpellant being subjected to
non-routine questioning, but that there was neededs no risk of his past
history of activities connected with PKK emergimgg, no risk of him being
handed over to the anti-terror branch, one woutthtdy have expected him
to say so. | conclude that the immigration judge id this regard fall into
error by failing to address adequately the guidgrogided in IK

18.As to material relocation, in the case of somebatip faced a real prospect
of persecution or Article 3 treatment on returnhis home place, it was
necessary in my judgment that the immigration judgeuld spell out with
clarity the facts which caused him to conclude thate was a possibility for
the appellant safely to return elsewhere in thentgu It is not satisfactory
that a reviewing court should be left to specutatevhat basis he might have
reached such a conclusion.



19.As to what might happen to the appellant if he &bk to leave the airport
safely, the judge found at paragraph 42 as follows:

“l consider it significant that the appellant has a
brother in Izmir, who works and lives with his
family there ... If the appellant also went to Izmir
(or for example Istanbul), | am not satisfied that
would face a real risk of persecution or Article 3
harm. He would not face the kind of scrutiny bg th
security forces that he may be subject to in himdno
area. Whilst he would be required to register with
the local Mukhtar, | am not satisfied, after taking
into account the above-quoted guidance from IK
that his material history would expose him to d rea
risk of persecution outside the Eastern parts of
Turkey.”

20.1t is noted by Mr Grieves that although the immigra judge had cited certain
passages from IKhe failed to cite a particularly critical passagel failed
properly to follow the guidance of that case. Kat paragraph 118, the
tribunal said:

“In general terms however we consider that one
should proceed, when assessing the viability of
internal relocation, on the basis that an individua
material history will in broad terms become known
to the authorities at the airport and in his neeaar
when he settles, either through registration wiité t
local Mukhtar or if he comes to the attention faya
reason of the police there. The issue is whethar th
record would be reasonably likely to lead to
persecution outside his home area.”

21.The tribunal had earlier noted at paragraph 75 ttiatTurkish authorities do
in general seek and collate quite detailed inforomatabout people they
consider to be of adverse interest to them. Tifairmnation would be at its
greatest in the area where they lived, and padituto if they lived in any of
the areas of conflict in the south and east of &yrlas of course this appellant
did.

22.The tribunal in_IKthen went on to draw a distinction between peagplaing

from areas where the PKK was or had been activevamal had suffered
persecution or harassment of a generic kind, egusecthey lived in a village
where all the inhabitants were driven out and ridlated, and, on the other
hand, individuals in relation to whom there was sopositive reason to
suspect them of PKK involvement or sympathy. Afagaaph 120 the tribunal
went on to affirm as consistent with its own appigaand as still relevant, the
following observations from a UNHCR report in Mag(.



“Kurds and members of Christian minorities from
the southeast Turkey do have an internal flight
alternative outside the region....... unless the case i
question is of a prominent nature or is perceived b
the authorities to have real or alleged linked \tiité&
PKK or other main Kurdish parties. UNHCR
considers that the group most likely to be expdeed
harassment/prosecution/persecution  are  Kurds
suspected of being connected with or sympathisers
of the PKK....

In the context of internal flight ‘it is essential find

out if Turkish asylum seekers if returned would be
suspected of connection to or sympathy with the
PKK. In this case they should not be considered as
having been able to avail themselves of an internal

flight alternative’.

23.This last passage was not referred to by the imati@gr judge. It was

submitted on the appellant’s behalf that his bndshsituation was irrelevant.
What mattered was how the authorities would peeceghe appellant, and
whether they would see him as somebody with PKKneotions. If they
knew of his past activities, the answer to thatstjoe would be yes. In that
case it was not safe to regard him as having annat flight alternative.

24.Mr Johnson submitted that the judge had considalidtie relevant guidance

25.

26.

material. He drew attention to the fact that, ewerthe appellant’'s own
district, the judge did not consider that the ajgme¢lwould be at immediate
risk on his return; rather that he faced risk ire dwurse, particularly if he
continued with his past pro-PKK activities, andtttiee judge was entitled to
conclude that the risk of him being seen as a daogtside eastern Turkey
was sufficiently small that he could safely liveté.

In my judgment the immigration judge did fall inésror in his approach to
this aspect of the case. He failed to concentatbow this appellant would
be perceived in the light of his past activitiesd dailed to address directly the
guestion why he should be regarded as having amatflight alternative if,
as the local evidence on him would have indicatedwas somebody with
some history of pro-PKK activities.

Accordingly, | would accept the criticisms made tbe judgment in both
fundamental respects, ie the risk to the appe#atite airport and his potential
risk more broadly if he were to return to some otpart of Turkey. It is
agreed that if the court should reach that conolysihe appropriate course
would be to allow the appeal and remit the matterréconsideration by a
fresh tribunal. The basis of such reconsideratwould be this: the
immigration judge’s findings on all matters of péestt would stand, with his
findings in relation to what has happened sinceapgellant’s return to the
UK being as interpreted earlier in this judgment.



27.There will be no reopening of the issue of whetier appellant would face
risk of persecution or Article 3 mistreatment is lown home area. The sole
issue for reconsideration is whether, upon thesfémiind by the immigration
judge, and on the basis that he would face a rigkecsecution or Article 3
mistreatment if returned to his home area, he tieglmss could return safely
to Turkey. There will be two limbs to that cons@l#on: the first will be what
real risk he would face at the airport; and theosdaspect would be what real
risk he would be exposed to if he passed throughaihport stage safely.
Whether any further evidence should be admissibleliation to those issues
would be a matter for consideration by the tribun&ln that basis | would
allow this appeal.

Lord Justice Mummery:
28.1 agree
Lord Justice Lloyd:
29. | agree and we will make the order in the fpnmposed by Toulson LJ.

Order: Appeal allowed.



