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In the case of Smith and Grady v. the United Kingdm,
The European Court of Human Rights (Third Sectiagilting as a
Chamber composed of:
Mr  J.-P.CosTA, President
Sir  NicolasBRATZzA,
Mr L. LOUCAIDES,
Mr P.KURIS,
Mr  W. FUHRMANN,
Mrs H.S.GREVE,
Mr K. TRAJA, judges
and Mrs S. DolléSection Registrar
Having deliberated in private on 18 May and 24 Asidi999,
Delivers the following judgment, which was adoptesh the
last-mentioned date:

PROCEDURE

1. The case originated in two applications agaihsetUnited Kingdom
of Great Britain and Northern Ireland lodged by #geplicants with the
European Commission of Human Rights (“the Commig$iander former
Article 25 of the Convention for the Protection Human Rights and
Fundamental Freedoms (“the Convention”).

The first applicant, Ms Jeanette Smith, is a Britimtional born in 1966
and resident in Edinburgh. Her application wasoiced on 9 September
1996 and was registered on 27 November 1996 uildard. 33985/96. The
second applicant, Mr Graeme Grady, is a Britishonal born in 1963 and
resident in London. His application was introduced6 September 1996
and was also registered on 27 November 1996 uildard. 33986/96. Both
applicants were represented before the Commissiah) aubsequently,
before the Court by Mr P. Leech, a legal directoLiberty which is a civil
liberties group based in London.

2. The applicants complained that the investigatiointo their
homosexuality and their discharge from the Royal Parce on the sole
ground that they are homosexual constituted vimtetiof Article 8 of the
Convention taken alone and in conjunction with @eil14. They also
invoked Articles 3 and 10 of the Convention takma and in conjunction
with Article 14 in relation to the policy of the Nistry of Defence against
homosexuals in the armed forces and the consedqueestigations and
discharges. They further complained under ArtideHat they did not have
an effective domestic remedy for these violations.

3. On 20 May 1997 the Commission (Plenary) decidegive notice of
the applications to the United Kingdom Governméthe Government”)
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and invited them to submit observations on the adiility and merits of
the applications. In addition, the applications ev@uined to two similar
applications (nos. 31417/96 and 32377/96, LustggRrv. the United
Kingdom and Beckett v. the United Kingdom).

The Government, represented by Mr M. Eaton andsemuently, by
Mr C. Whomersley, both Agents, Foreign and Commaithe Office,
submitted their observations on 17 October 1997.

4. On 17 January 1998 the Commission decided touad the
applications pending the outcome of a referenctheéoEuropean Court of
Justice (“ECJ”) pursuant to Article 177 of the Tiseaf Rome by the
English High Court on the question of the applitgbiof the Council
Directive on the Implementation of the Principle Bdual Treatment for
Men and Women as regards Access to Employment, t\doeé Training
and Promotion and Working Conditions 76/207/EE@&“Equal Treatment
Directive”) to a difference of treatment based erual orientation.

5. On 17 April 1998 the applicants submitted thebservations in
response to those of the Government.

6. On 13 July 1998 the High Court delivered itdgment withdrawing
its reference of the above question given the detisf the ECJ in the case
of R. v. Secretary of State for Defence, ex parteiRe(k3 July 1998).

7. Following the entry into force of Protocol Nbl to the Convention
on 1 November 1998 and in accordance with the piaws of Article 5 § 2
thereof, the applications were examined by the Cour

In accordance with Rule 52 § 1 of the Rules of €otine President of
the Court, Mr L. Wildhaber, assigned the case ® Third Section. The
Chamber constituted within that Section included officio Sir Nicolas
Bratza, the judge elected in respect of the Uritimdjdom (Article 27 § 2 of
the Convention and Rule 26 § 1 (a)), and Mr J.-05t& Acting President of
the Section and President of the Chamber (Ruleant26 § 1 (a)). The
other members designated by the latter to complete Chamber were
Mr L. Loucaides, Mr P. Kris, Mr W. Fuhrmann, Mrs H.S. Greve and
Mr K. Traja (Rule 26 § 1 (b)).

8. On 23 February 1998 the Chamber declared thglicapons
admissiblé and, while it retained the joinder of the presamplications, it
decided to disjoin them from the Lustig-Prean areckgtt cases. The
Chamber also decided to hold a hearing on the snafrthe case.

9. On 29 April 1999 the President of the Chambecided to grant
Ms Smith legal aid.

10. The hearing in this case and in the case sfigdPrean and Beckett
v. the United Kingdom, took place in public in tHaman Rights Building,
Strasbourg, on 18 May 1999.

Notes by the Registry
1. The Rules of Court came into force on 1 Novenit$£8.
2. The Court’s decision is obtainable from the iReeg.
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There appeared before the Court:

(a) for the Government
Mr C. WHOMERSLEY, Foreign and Commonwealth Office, Agent

Mr J.EADIE, Counse|
Mr J. BETTELEY,
Ms J.PFIEFFER Advisers

(b) for the applicants
Mr B. EMMERSON,

Ms J.SIMOR, Counsel
Mr P.LEECH,

Ms D.LUPING, Solicitors
Mr A. CLAPHAM, Adviser

The Court heard addresses by Mr Emmerson and MeEad

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

A. The first applicant

11. On 8 April 1989 Ms Jeanette Smith (the fingplacant) joined the
Royal Air Force to serve a nine-year engagementcfwtould be extended)
as an enrolled nurse. She subsequently obtainedhitkeof senior aircraft
woman. From 1991 to 1993 she was recommended f@mgiron. A
promotion was dependent on her becoming a staenand in 1992 she
was accepted for the relevant conversion course.filg exams were to
take place in September 1994.

12. On 12 June 1994 the applicant found a messadgeer answering
machine from an unidentified female caller. Thderastated that she had
informed the air force authorities of the applicanthtomosexuality. On
13 June 1994 the applicant did not report, as requior duty. On that day
a woman telephoned the air force Provost and Sgcseirrvice (“the service
police”) stating,inter alia, that the applicant was homosexual and was
sexually harassing the caller.

13. On 15 June 1994 the applicant reported foy.ddite was called to a
pre-disciplinary interview because of her absencéhout leave. In
explaining why she did not report for duty, sheerefd to the anonymous
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telephone message and admitted that she was hoonabse&he also
confirmed that she had a previous and current heruad relationship.
Both relationships were with civilians and the ewtr relationship had
begun eighteen months previously. The assistanteeafervice police was
requested, a unit investigation report was opemetaam investigator from
the service police was appointed.

14. The applicant was interviewed on the samelyathat investigator
and another officer (female) from the service mlithe interview lasted
approximately thirty-five minutes. She was cautibrieat she did not have
to say anything but that anything she did say cdmddgiven in evidence.
The applicant later confirmed that her solicitod ledvised her not to say
anything but she agreed that she would answer sigugstions but not the
“nitty gritty”. She was told that she might be aglguestions which could
embarrass her and that if she felt embarrassedhshéd say so. It was also
explained that the purpose of the questions waefidy that her admission
was not an attempt to obtain an early discharga fite service.

The applicant confirmed that, while she had haautihts” about her
sexual orientation for about six years, she hadfirgrlesbian relationship
during her first year in the air force. She waseaskow she came to realise
that she was lesbian, the names of her previousgrar(she refused to give
this information) and whether her previous partivegse in the service (this
guestion was put a number of times). She was auresti about how she
had met her current partner and the extent of &ktionship with that
partner but she would not respond at first, at whatage her interviewer
queried how else he was to substantiate her hormaabgx The applicant
then confirmed that she and her partner had aéuxilial relationship.

She was also asked whether she and her partner $&xcual relationship
with their foster daughter (16 years old). The aapit indicated that she
knew the consequences of her homosexuality beisgpdered and, while
she considered herself just as capable of doingoth@s another, she had
come to terms with what was going to happen to Tiee. interviewers also
wanted to know whether she had taken legal adwbe, was her solicitor,
what advice he had already given her and whatrasi® proposed to take
after the interview. She was also asked whethehallehought about HIV,
whether she was being “careful”, what she did indpare time and whether
she was into “girlie games” like hockey and netb@he applicant agreed
that her partner, who was waiting outside during itfiterview, could be
interviewed for “corroboration” purposes.

15. The report prepared by the interviewers dai&éd June 1994
described the subsequent interview of the appliegartner. The latter
confirmed that she and the applicant had been wedoin a full sexual
relationship for about eighteen months but sheidedlto elaborate further.

16. The investigation report was sent to the applis commanding
officer who, on 10 August 1994, recommended the licgmt's
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administrative discharge. On 16 November 1994 thai@ant received a
certificate of discharge from the armed forces. #ternal air force
document dated 17 October 1996 described the appkcoverall general
assessment for trade proficiency and personaltepsalis very good and her
overall conduct assessments as exemplary.

B. The second applicant

17. On 12 August 1980 Mr Graeme Grady (the seeammdicant) joined
the Royal Air Force at the rank of aircraftman s®gvas a trainee
administrative clerk. By 1991 he had achieved thekrof sergeant and
worked as a personnel administrator, at which stagewas posted to
Washington at the British Defence Intelligence &tai Service (North
America) — “BDILS(NA)". He served as chief clerkdated the BDILS(NA)
support staff team. In May 1993 the applicant, wras married with two
children, told his wife that he was homosexual.

18. The applicant’s general assessment coverm@éhiod June 1992 to
June 1993 gave him 8 out of a maximum of 9 markgréule proficiency,
supervisory ability and personal qualities. Hisligbto work well with all
rank levels, with Canadian and Australian peers\aitll his senior officer
contacts was noted, his commanding officer conalgidhat the applicant
was highly recommended for promotion (a speciabmemendation being
noted as well within his reach) and that he wadiqadarly suited for
“PS [personal assistant]/SDL [special duties flomatic duties”.

19. Following disclosures to the wife of the hedidhe BDILS(NA) by
their nanny, the head of the BDILS(NA) reportedt thavas suspected that
the applicant was homosexual. A unit investigateport was opened and a
service police officer nominated as investigator.

20. On 12 May 1994 the applicant’s security cleeeawas replaced
with a lower security clearance. On 17 May 1994waes relieved of his
duties by the head of the BDILS(NA) and was infodntieat he was being
returned to the United Kingdom pending investigatd a problem with his
security clearance. On the same day the applicastbrought to his home
to pack his belongings and was required to leavehivigton for the United
Kingdom. He was then required to remain at thevesie air force base in
the United Kingdom.

21. On 19 May 1994 the head of the BDILS(NA) addigwo service
police investigators, who had by then arrived insWiagton, that his own
wife, their nanny, the applicant’s wife and anotffemale) employee of the
BDILS(NA), together with the latter’s husband, shibbe interviewed.

22. The nanny detailed in a statement how, throughr own
involvement in the homosexual community, she hathecdo suspect that
the applicant was homosexual. The wife of the hefathe BDILS(NA)
revealed in interview confidences made to her leyapplicant’s wife about
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the applicant’'s marriage difficulties and sex kfied informed investigators
about a cycling holiday taken by the applicant vétmale colleague. It was
decided by the investigators that her statementldvaerve no useful
purpose. The applicant’s colleague and the latteu'sband also spoke of
the applicant’'s marriage difficulties, the sleepiagangements of the
applicant and his wife and the applicant’'s cyclingliday with a male
colleague. These persons were also asked aboupdssbility of the
applicant having had an extra-marital relationsdmpl of being involved in
the homosexual community. The investigators latgorted that these
friends were clearly loyal to the applicant and taobe believed.

23. The applicant’s wife was then interviewed. Thse progress report
dated 22 May 1994 describes the interview in deltawlas explained to the
applicant's wife that the interview related to tlpplicant’'s security
clearance and that her husband had been transterted United Kingdom
at short notice in accordance with standard prosedshe agreed to talk to
the investigators and, further to questioning, inat in some detail their
financial position, the course of and the curreatesof their marriage, their
sexual habits and the applicant’s relationship Witk two children. She
confirmed that her husband’s sexual tendencies wemnal and indicated
that her husband had gone on his own on the cyhlatigay in question.

24. On 23 May 1994 the applicant’'s lower securtgarance was
suspended.

25. On 25 May 1994 the applicant was requiredttend an interview
with the same two investigators who had returnecthfthe United States. It
began at 2.35 p.m. and was conducted under cawttbran observer (also
from the air force) present at the applicant’'s e=gu The applicant was
informed that an allegation had been made regaruismgexual orientation
(the terms “queen” and “out and out bender” weredysand it was made
clear that the investigators had been to Washingiwh had spoken to a
number of people, one or two of whom thought he gas

The applicant denied he was homosexual. He wasdaskenerous
questions about his work, his relationship with llead of the BDILS(NA),
his cycling holiday and about his female colleagde. was told that his
wife had been interviewed in detail and he wasrmfad from time to time
by the interviewers if his answers matched thoski®fvife. He was asked
to tell the interviewers about the break-up of migrriage, whether he had
extra-marital affairs, about his and his wife’s $iéx including their having
protected sex and about their financial situatlda.was also questioned on
the cycling holiday, about a male colleague and lhiger's sexual
orientation. They asked the applicant who he wdkngasince he had
returned to the United Kingdom and how he was tedepg. He was told
that he would be asked to supply his electroniaydighich contained
names, addresses and telephone numbers and wésatolde entries would
be verified for homosexual contacts. They infornieel applicant that they
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had a warrant if he did not agree to a search fabcommodation. The
applicant agreed to the search. The applicant r@goested time to think
and to take legal advice. The interview was adjedrat 3.14 p.m.

26. The applicant then took advice from a solicitand his
accommodation was searched. The interview recomedeat 7.44 p.m.
with the applicant’s solicitor and an observer prasDespite being pressed
with numerous questions, the applicant answeredctimoment” to most of
the questions posed. Given the applicant’s resgoise lawyer was asked
what advice had been given to the applicant. Th@iGnt's digital diary
was taken from him. He was asked whether he rehlitbe security
implications of the investigation and that his esirevas on the line if the
allegations against him were proved. One of theestigators then asked
him:

“... if you wish to change your mind and want to dpéame, while I'm still here,
before | go back to Washington; because I'm goiagktto Washington. Because I'm
going to see the Colonel tomorrow, that is the inneondon, who is then going to see
the General and we're going to get permission ®akpo the Americans ... and |

shall stay out there, Graeme, until | have spokemlt Americans that you know.
Expense is not a problem. Time is not a problem ...”

The detailed evidence given by his wife to the stigators was put to
the applicant, including information about his telaship with his son, his
daughter and his mother-in-law, about matters irgjao the family home
of which the applicant was not aware and abouthiaxMing protected sex
with his wife. The interviewer returned again te gubject of the applicant
having previously grown cold towards his wife batwndeclaring his love
for her. The applicant continued to respond “no c@nt”. It was explained
to the applicant's solicitor that the service atté in relation to
investigations involving acts of alleged homose#yalid not warrant the
provision of legal advice and that the applicastiéicitor was only delaying
matters. The investigators also mentioned that# @ security matter which
they would not detail further since his solicitord dnot have security
clearance, but that the applicant should not bprmad if some counter-
intelligence people came to talk to him and tharehwould be no legal
advice for that.

The applicant requested time to speak to his laveyet the interview
was interrupted at 8.10 p.m. The applicant therksgo his lawyer and
asked to think about matters overnight.

27. The interview recommenced at 3.27 p.m. on 2y 994 with the
same investigators and an observer, but the applida not require a
solicitor. The applicant admitted his homosexuadityiost immediately and
confirmed that the reason he denied it at first Weg he was not clear
about the position as regards the retention ofasedccumulated benefits
on discharge and he was concerned about his failyancial position in
that eventuality. However, he had since discovénatihis discharge would
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be administrative and that he would get his terhideaefits, so he could be
honest.

The applicant was questioned further about a pecstled “Randy”,
whether his wife knew he was homosexual, whetherake colleague was
homosexual and when he had “come out”. He was askether he was a
practising homosexual, but he declined to give nhene of his current
partner, at which stage it was explained to hin thea service had to verify
his admission of homosexuality to avoid fraudulettempts at early
discharge. He was then questioned about his fostdsexual relationship
(he confirmed that it began in October 1993), lumbsexual partners (past
and present), who they were, where they worked, blowthey were, how
the applicant met them and about the nature ofdi&ionship with them,
including the type of sex they had.

During this interview, the personal items takemfrthe applicant were
produced and the applicant was questioned abust, alia, the contents of
his digital diary, a photograph, a torn envelopea an letter from the
applicant to his current partner. He was questiduetther about when he
first realised he was homosexual, who knew abauséxual orientation, his
relationship with his wife (including their sexualationship), what his wife
thought about his homosexuality, his HIV status agdin about the nature
of his sexual relationships with his homosexualtrgas. The interview
terminated at 4.10 p.m.

28. The investigators prepared a report on 13 Jiu9@4. In his
certificate of qualifications and reference on Hage dated 12 October
1994, the applicant was described as a loyal ssman and a conscientious
and hard worker who could be relied upon to achtbeehighest standards.
It was also noted that he had displayed sound patsqualities and
integrity throughout his service and had enjoyedréspect of his superiors,
peers and subordinates alike. The applicant wasnégtnatively discharged
with effect from 12 December 1994.

C. The applicants’ judicial review proceedings R. v. Ministry of
Defence, ex parte Smith and Others 2 Weekly Law Reports 305)

29. Along with Mr Lustig-Prean and Mr Beckett (searagraph 3
above), the applicants obtained leave to applyjddicial review of the
decisions to discharge them from the armed for€ks. applicants argued
that the policy of the Ministry of Defence agaihsimosexuals in the armed
forces was “irrational”, that it was in breach betConvention and that it
was contrary to the Equal Treatment Directive. TMhaistry of Defence
maintained that the policy was necessary mainlyntintain morale and
unit effectiveness, in view of tHeco parentisrole of the services as regards
minor recruits and in light of the requirement @imamunal living in the
armed forces.
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30. On 7 June 1995 the High Court dismissed tipéicgtion for judicial
review, Lord Justice Simon Brown giving the maidgment of the court.
He noted that the cases illustrated the hardskeggtg from the absolute
policy against homosexuals in the armed forces thatl all four of the
applicants had exemplary service records, some vegorts written in
glowing terms. Moreover, he found that in noneh&f tases before him was
it suggested that the applicants’ sexual orientiatiad in any way affected
their ability to carry out their work or had anitefffect on discipline. There
was no reason to doubt that, but for their disohang the sole ground of
sexual orientation, they would have continued tofgeen their service
duties entirely efficiently and with the continusapport of their colleagues.
All were devastated by their discharge.

Simon Brown LJ reviewed the background to the “algi-policy, the
relevance of the Parliamentary Select Committeejgsort of 1991, the
position in other armed forces around the worlde #rguments of the
Ministry of Defence (noting that the security argemh was no longer of
substantial concern to the government) togetheth wite applicants’
arguments against the policy. He considered thatbddance of argument
clearly lay with the applicants, describing the laggmts’ submissions in
favour of a conduct-based code as “powerful”. Is kiew, the tide of
history was against the Ministry of Defence. Hehar observed that it was
improbable, whatever the High Court would say, ttre# policy could
survive for much longer and added, “I doubt whetiest of those present
in court throughout the proceedings now believentise.”

31. However, having considered arguments as ttetdo be applied in
the context of these judicial review proceedingsmdh Brown LJ
concluded that the conventional Wednesbury priesiphdapted to a human
rights context, should be applied.

Accordingly, where fundamental human rights wermdeestricted, the
Minister of Defence needed to show that there wasrgortant competing
interest to justify the restriction. The primarycdgon was for him and the
secondary judgment of the court amounted to askingther a reasonable
Minister, on the material before him, could haveasanably made that
primary judgment. He later clarified that it waslyonf the purported
justification “outrageously defies logic or acceptaoral standards” that the
court could strike down the Minister's decision. Heted that within the
limited scope of that review, the court had to eigulous to ensure that no
recognised ground of challenge was in truth avieléd an applicant before
rejecting the application. When the most fundamehtanan rights are
threatened, the court would not, for example, lodinad to overlook some
minor flaw in the decision-making process, or too@da particularly
benevolent view of the Minister's evidence, or kereise its discretion to
withhold relief. However, he emphasised that, ewenere the most
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fundamental human rights were being restricted,e “tthreshold of
unreasonableness is not lowered”.

It was clear that the Secretary of State had @tedmportant competing
public interest. But the central question was wbeihwas reasonable for
the Secretary of State to take the view that alhgwiomosexuals into the
forces would imperil that interest. He pointed that, although he might
have considered the Minister wrong,

“... [the courts] owe a duty ... to remain within itheonstitutional bounds and not
trespass beyond them. Only if it were plain beymmhsible argument that no
conceivable damage could be done to the armedcssreis a fighting unit would it be
appropriate for this court now to remove the issntrely from the hands of both the
military and of the government. If the Convention were part of our law and we
were accordingly entitled to ask whether the poliogwers a pressing social need and
whether the restriction on human rights involved && shown proportionate to the
benefits then clearly the primary judgment ... woblkg for us and not others: the
constitutional balance would shift. But that is e position. In exercising merely a
secondary judgment, this court is bound to act witme reticence. Our approach
must reflect, not overlook, where responsibilityirabtely lies for the defence of the
realm and recognise too that Parliament is exegisi continuing supervision over
this area of prerogative power.”

Accordingly, while the Minister’s suggested justdtion for the ban may
have seemed “unconvincing”, the Minister's standildonot properly be
said to be unlawful. It followed that the applicats had to be rejected
“albeit with hesitation and regret”. A brief analkysof the Convention’s
case-law led the judge to comment that he strosigbpected that, as far as
the United Kingdom’s obligations were concerned tfays of the policy
were numbered.

32. Simon Brown LJ also found that the Equal Tresait Directive was
not applicable to discrimination on grounds of séxorientation and that
the domestic courts could not rule on Conventiotiens He also observed
that the United States, Canada, Australia, New afehl Ireland, Israel,
Germany, France, Norway, Sweden, Austria and thbeédands permitted
homosexuals to serve in their armed forces andthigaevidence indicated
that the only countries operating a blanket ban ewdiurkey and
Luxembourg (and, possibly, Portugal and Greece).

33. In August 1995 a consultation paper was cated by the Ministry
of Defence to “management” levels in the armed dercelating to the
Ministry of Defence’s policy against homosexuals tirose forces. The
covering letter circulating this paper pointed thdt the “Minister for the
Armed Forces has decided that evidence is to bkeegat within the
Ministry of Defence in support of the current pglion homosexuality”. It
was indicated that the case was likely to progresse European courts and
that the applicants in the judicial review proceedi had argued that the
Ministry of Defence’s position was “bereft of faattevidence” but that this
was not surprising since evidence was difficult dmass given that
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homosexuals were not permitted to serve. Sinca %hould not be allowed
to weaken the arguments for maintaining the politlye addressees of the
letter were invited to comment on the consultag@per and “to provide
any additional evidence in support of the curreaticy by September
1995”. The consultation paper attached refer@@y alia, to two incidents
which were considered damaging to unit cohesiore fitst involved a
homosexual who had had a relationship with a setgemess waiter and
the other involved an Australian on secondment whbshaviour was
described as “so disruptive” that his attachmerg teaminated.

34. On 3 November 1995 the Court of Appeal disedgke applicants’
appeal. The Master of the Rolls, Sir Thomas Binghdetivered the main
judgment (with which the two other judges of theu@®f Appeal agreed).

35. As to the court's approach to the issue ofationality”, he
considered that the following submission was amte distillation of the
relevant jurisprudence on the subject:

“the court may not interfere with the exercise of alministrative discretion on
substantive grounds save where the court is satisfiat the decision is unreasonable
in the sense that it is beyond the range of regsoppen to a reasonable decision-
maker. But in judging whether the decision-makes lexceeded this margin of
appreciation the human rights context is importafhe more substantial the
interference with human rights, the more the caiilitrequire by way of justification
before it is satisfied that the decision is reabte@n the sense outlined above.”

He went on to quote fromnter alia, the judgment of Lord Bridge in
R. v. Secretary of State for the Home Departmentate Brind[1991]
1 Appeal Cases 696, where it was pointed out that:

“the primary judgment as to whether the particutmmpeting public interest
justifies the particular restriction imposed fallsbe made by the Secretary of State to
whom Parliament has entrusted the discretion. Betane entitled to exercise a
secondary judgment by asking whether a reasonagetry of State, on the material
before him, could reasonably make that primary jegt.”

Moreover, he considered that the greater the potiogtent of the
decision, and the more remote the subject mattardafcision from ordinary
judicial experience, the more hesitant the coud ba be in holding a
decision to be irrational.

36. Prior to applying this test of irrationalitthe Master of the Rolls
noted that the case concerned innate qualitiesvefrya personal kind, that
the decisions of which the applicants complained lined a profound effect
on their careers and prospects and that the appicaghts as human
beings were very much in issue. While the domestiart was not the
primary decision-maker and while it was not theeralf the courts to
regulate the conditions of service in the armedcdsy “it has the
constitutional role and duty of ensuring that tights of citizens are not
abused by the unlawful exercise of executive powsdrile the court must



SMITH AND GRADY v. THE UNITED KINGDOM JUDGMENT 3

properly defer to the expertise of responsible sienimakers, it must not
shrink from its fundamental duty to ‘do right td mlanner of people’ ...".

37. He then reviewed, by reference to the tegtrafionality outlined
above, the submissions of the parties in favouaraf against the policy,
commenting that the applicants’ arguments were Vefy considerable
cogency” which called to be considered in deptlnygdrticular reference to
past experience in the United Kingdom, to the dmvely experience of
other countries and to the potential effectivenefsa detailed prescriptive
code in place of the present blanket ban. Howdwerconcluded that the
policy could not be considered “irrational” at ttime the applicants were
discharged from the armed forces, finding thatttiveshold of irrationality
was “a high one” and that it had not been crossedis case.

38. On the Convention, the Master of the Rollsdats follows:

“It is, inevitably, common ground that the Uniteihiidom’s obligation, binding in
international law, to respect and ensure compliante [Article 8 of the Convention]
is not one that is enforceable by domestic coli® relevance of the Convention in
the present context is as background to the comtpddiirrationality. The fact that a
decision-maker failed to take account of Conventibtigations when exercising an
administrative discretion is not of itself a groufad impugning the exercise of that
discretion.”

He observed that to dismiss a person from his pehmloyment on the
grounds of a private sexual preference, and tarogate him or her about
private sexual behaviour, would not appear to shespect for that person’s
private and family life and that there might be modor argument as to
whether the policy answered a “pressing social ‘haed, in particular, was
proportionate to the legitimate aim pursued. Howewe held that these
were not questions to which answers could be plppemusefully proffered
by the Court of Appeal but rather were questiomstie European Court of
Human Rights, to which court the applicants migavehto pursue their
claim. He further accepted that the Equal Treatrergctive did not apply
to complaints in relation to sexual orientation.

39. Henry LJ of the Court of Appeal agreed wite jodgment of the
Master of the Rolls and, in particular, with thatdas approach to the
irrationality test and with his view on the inatyliof the court to resolve
Convention issues. He questioned the utility oehale as to the likely fate
of the “longstanding” policy of the Ministry of Defice before the European
Court of Human Rights with which the primary adpgating role on the
Convention lay. The Court of Appeal did not entertdhypothetical
questions”. In Henry LJ’s view, the only relevarafethe Convention was
as “background to the complaint of irrationalitythich point had been
already made by the Master of the Rolls. It wasartamt to highlight this
point since Parliament had not given the domesteirts primary
jurisdiction over human rights issues containedthe Convention and
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because the evidence and submissions before the @dAppeal related to
that court’'s secondary jurisdiction and not tgpitisnary jurisdiction.

40. Thorpe LJ of the Court of Appeal agreed withthb preceding
judgments and, in particular, with the views expegson the rationality test
to be applied and on its application in the palicwase. The applicants’
arguments that their rights under Article 8 had nbdweached were
“persuasive” but the evidence and arguments thauldvaultimately
determine that issue were not before the Courtpgfeaal. He also found that
the applicants’ challenge to the arguments in stppbthe policy was
“‘completely persuasive” and added that what immeshim most in
relation to the merits was the complete absenceillo$tration and
substantiation by specific examples, not only ie ®ecretary of State’s
evidence filed in the High Court, but also in these presented to the
Parliamentary Select Committee in 1991. The poleg, in his view, “ripe
for review and for consideration of its replacemént a strict conduct
code”. However, the applicants’ attack on the Seacyeof State’s rationality
fell “a long way short of success”.

41. On 19 March 1996 the Appeals Committee ofHloeise of Lords
refused leave to appeal to the House of Lords.

D. The applicants’ Industrial Tribunal proceedings

42. At or around the time the applicants lodgeeirtlapplications for
leave to take judicial review proceedings, they afsstituted proceedings
before the Industrial Tribunal alleging discrimiioat contrary to the Sexual
Discrimination Act 1975. The latter proceedings evetayed pending the
outcome of the judicial review proceedings.

43. By letter dated 25 November 1998 the applga@onfirmed to the
Court that they had requested the withdrawal of Itidustrial Tribunal
proceedings given the outcome of the judicial revigoceedings and other
intervening jurisprudence of the domestic courts ainithe ECJ.

[I. RELEVANT DOMESTIC LAW AND PRACTICE

A. Decriminalisation of homosexual acts

44. By virtue of section 1(1) of the Sexual OffeacAct 1967,
homosexual acts in private between two consentogita (at the time
meaning 21 years or over) ceased to be criminano#s. However, such
acts continued to constitute offences under theyAamd Air Force Acts
1955 and the Naval Discipline Act 1957 (Section)1db the 1967 Act).
Section 1(5) of the 1967 Act was repealed by then@al Justice and
Public Order Act 1994 (which Act also reduced tlge af consent to
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18 years). However, section 146(4) of the 1994 pkovided that nothing in
that section prevented a homosexual act (with dhomt other acts or
circumstances) from constituting a ground for desging a member of the
armed forces.

B. R. v. Secretary of State for Defence, ex parte Perkins, judgments of
13 March 1997 and 13 July 1998, and related cases

45. On 30 April 1996 the ECJ decided that transaksxwere protected
from discrimination on grounds of their transsexyalnder European
Community law P. v. S. and Cornwall County Coungil996] Industrial
Relations Law Reports 347).

46. On 13 March 1997 the High Court referred te BCJ pursuant to
Article 177 of the Treaty of Rome the question lné applicability of the
Equal Treatment Directive to differences of treatmbased on sexual
orientation(R. v. Secretary of State for Defence, ex part&iRgrl3 March
1997). Mr Perkins had been discharged from the Rdgay on grounds of
his homosexuality.

47. On 17 February 1998 the ECJ found that the aEdeay
Directive 75/117/EEC did not apply to discrimination grounds of sexual
orientation Grant v. South West Trains LtH998] Industrial Cases
Reports 449).

48. Consequently, on 2 March 1998 the ECJ enquifede High Court
in the Perkins’ case whether it wished to mainthanArticle 177 reference.
After a hearing between the parties, the High Cdadided to withdraw the
question from the ECJR. v. Secretary of State for Defence, ex parte
Perking 13 July 1998). Leave to appeal was refused.

C. The Ministry of Defence policy on homosexual psonnel in the
armed forces

49. As a consequence of the changes made by then@l Justice and
Public Order Act 1994, updated Armed Forces’ Pohcyl Guidelines on
Homosexuality (“the Guidelines”) were distributedthe respective service
directorates of personnel in December 1994. Thel€inies providedinter
alia, as follows:

“Homosexuality, whether male or female, is consdeincompatible with service in
the armed forces. This is not only because of tbsecphysical conditions in which
personnel often have to live and work, but alsoalnse homosexual behaviour can
cause offence, polarise relationships, induce iditigline and, as a consequence,
damage morale and unit effectiveness. If individwalmit to being homosexual whilst
serving and their Commanding Officer judges that #tumission is well-founded they
will be required to leave the services ...
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The armed forces’ policy on homosexuality is mabkarcto all those considering
enlistment. If a potential recruit admits to beihgmosexual, he/she will not be
enlisted. Even if a potential recruit admits torfiehomosexual but states that he/she
does not at present nor in the future intend tcagagn homosexual activity, he/she
will not be enlisted ...

In dealing with cases of suspected homosexualitf;ommanding Officer must
make a balanced judgment taking into account @l rdlevant factors. ... In most
circumstances, however, the interests of the iddal and the armed forces will be
best served by formal investigation of the allemyadi or suspicion. Depending on the
circumstances, the Commanding Officer will eithenduct an internal inquiry, using
his own staff, or he will seek assistance from3eevice Police. When conducting an
internal inquiry he will normally discuss the matteith his welfare support staff.
Homosexuality is not a medical matter, but there @ circumstances in which the
Commanding Officer should seek the advice of theat Whedical Officer on the
individual concerned and may then, if the individagrees, refer him/her to the Unit
Medical Officer ...

A written warning in respect of an individual’'s ahret or behaviour may be given
in circumstances where there is some evidence mblexuality but insufficient ... to
apply for administrative discharge ... . If the Goanding Officer is satisfied on a
high standard of proof of an individual's homosdikya administrative action to
terminate service ... is to be initiated ...”

One of the purposes of the Guidelines was the temucof the
involvement of the service police whose investigatmethods, based on
criminal procedures, had been strongly resentedvaddly publicised in
the past (confirmed at paragraph 9 of the HomodeRakcy Assessment
Team’s report of February 1996 which is summargegaragraphs 51-62
below. However, paragraph 100 of this report indidathat investigation
into homosexuality is part of “normal service pelduties”.)

50. The affidavit of Air Chief Marshal Sir Johnegerick Willis KCB,
CBE, Vice Chief of the Defence Staff, Ministry ofef@nce dated
4 September 1996, which was submitted to the HighrCin the case of
R. v. Secretary of State for Defence, ex parteiRefk3 July 1998)read,
in so far as relevant, as follows:

“The policy of the Ministry of Defence is that tepecial nature of homosexual life
precludes the acceptance of homosexuals and hooeddggxn the armed forces. The
primary concern of the armed forces is the mainteaaof an operationally effective
and efficient force and the consequent need fist straintenance of discipline. [The
Ministry of Defence] believes that the presencehofmosexual personnel has the
potential to undermine this.

The conditions of military life, both on operatiorand within the service
environment, are very different from those expeséh in civilian life. ... The
[Ministry of Defence] believes that these condispand the need for absolute trust
and confidence between personnel of all ranks, ndictiate its policy towards
homosexuality in the armed forces. It is not a tjaasof a moral judgement, nor is
there any suggestion that homosexuals are anyclessageous than heterosexual
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personnel; the policy derives from a practical assent of the implications of
homosexuality for fighting power.”

D. The report of the Homosexuality Policy Assessme Team -
February 1996

1. General

51. Following the decision in the casé R. v. Ministry of Defence,
ex parte Smith and OtheBsWeekly Law Reports 305, the Homosexuality
Policy Assessment Team (“HPAT”) was establishedtloy Ministry of
Defence in order to undertake an internal assedsaighe armed forces’
policy on homosexuality. The HPAT was composed afidiry of Defence
civil servants and representatives of the threesices. The HPAT'’s
assessment was to form the basis of the Ministeyislence to the next
Parliamentary Select Committee (as confirmed inatfidavit of Air Chief
Marshal Sir John Frederick Willis referred to atggaaph 50 above). The
HPAT was to consult the Ministry of Defence, thenad forces’ personnel
of all ranks, service and civilian staff responsifidr carrying out the policy
together with members of the legal adviser's stffvas also to examine
the policies of other nations (Annex D to the HPw&port).

The report of the HPAT was published in Februar@6l@nd ran to
approximately 240 pages, together with voluminomiseaxes. The starting-
point of the assessment was an assumption that sexuwal men and
women were in themselves no less physically capdisbere, dependable
and skilled than heterosexuals. It was considenaetl any problems to be
identified would lie in the difficulties which inggation of declared
homosexuals would pose to the military system whiets largely staffed
by heterosexuals. The HPAT considered that the pe=sdictors of the
“reality and severity” of the problems of the intaion of homosexuals
would be the service personnel themselves (para@@mpf the report).

2. The methods of investigation used

52. There were eight main areas of investigatjparggraph 28 of the
report):

(a) The HPAT consulted with policy-makers in thenMtry of Defence.
The latter emphasised the uniqueness of the myilgarvironment and the
distinctly British approach to service life and th#&PAT found little
disagreement with this general perspective from sbevice people it
interviewed (paragraph 37);

(b) A signal was sent to all members of the sewjidncluding the
reserve forces, requesting any written views onissaes. By 16 January
1996 the HPAT had received 639 letters. 587 ofdHetters were against
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any change in the policy, 58 of which were multigigned. Only 11 of
those letters were anonymous (paragraphs 46-48);

(c) The HPAT attitude survey consisted of a questaire administered
to a total of 1,711 service personnel chosen agseptative of the services.
The questionnaires were administered in examindgipa conditions and
were to be completed anonymously. The results ated that there was
“overwhelming support across the services” for thalicy excluding
homosexuals from the armed forces. Service personnewed
homosexuality as clearly more acceptable in civilthan in service life
(paragraphs 49-59 and Annex G);

(d) During the HPAT's visit to ten military baseslate 1995 in order to
administer the above questionnaire, individual tmene interviews were
conducted with personnel who had completed theéud#i questionnaire.
180 interviewees randomly selected from certairksaand occupational
areas were selected from each of the ten unitsesisiGiven the small
number of interviewees, the responses were analgsatitatively rather
than quantitatively (Annex G);

(e) A number of single-service focus group disturss were held with
randomly selected personnel from representativeksraand functions
(Annex G refers to 36 such discussions whereagpsph 61 of the report
refers to 43). The purpose of the group discussiwas to examine the
breadth and depth of military views and to providseights that would
complement the survey results. The HPAT commeritatithe nature of the
discussions showed little reticence in honestly &anly putting forward
views; there was an “overwhelming view that homosdixy was not
‘normal’ or ‘natural’ whereas women and ethnic miities were ‘normal’™.
The vast majority of participants believed that tpeesent ban on
homosexuals should remain (paragraphs 61-69 ane>AGiy;

() One sub-team of the HPAT went to Australiay@any and France
and the other visited the United States, Canadatlad\etherlands. The
HPAT interviewed an eminent Israeli military psy@dgist since the Israeli
military would not accept the HPAT visit (paragrapf0-77 and Annex H).
It is also apparent that the HPAT spoke to reprasers of the police, the
fire service and the merchant navy (paragraphsZjg-8

(g) Tri-service regional focus discussion groupsrev also held to
examine the breadth and depth of the personned\ws/i The groups were
drawn from the three services and from differenitsunThree such
discussion groups were held and overall the resudte the same as those
from the single-service focus groups (paragraph88a8nd Annex G);

(h) Postal single-service attitude surveys wergo atompleted by a
randomly selected sample of personnel stratifiedank, age and gender.
The surveys were distributed to 3,000 (6%) of tloyd® Navy and Royal
Marines personnel, to 6,000 (5.4%) of the Army perel and to 4,491
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(6%) of the Royal Air Force personnel. On averager dvalf of the surveys
were returned (paragraphs 65-86 and Annex G).

3. The impact on fighting power

53. The HPAT report defined “fighting power” (ofte used
interchangeably with combat effectiveness, opematioefficiency or
operational effectiveness) as the “ability to figivhich is in turn made up
of three components. These are the “conceptual” d&pdysical”’
components together with the “moral component”, ldtger being defined
as “the ability to get people to fight including rate, comradeship,
motivation, leadership and management”.

54. The focus throughout the assessment was upenamticipated
effects on fighting power and this was found tothe “key problem” in
integrating homosexuals into the armed forces. ds wonsidered well-
established that the presence of known or stroegbpected homosexuals
in the armed forces would produce certain behawloand emotional
responses and problems which would affect morale, an turn,
significantly and negatively affect the fightingwer of the armed forces.

These anticipated problems included controlling bsexual behaviour
and heterosexual animosity, assaults on homosexuallying and
harassment of homosexuals, ostracism and avoidadagishness” and
pairing, leadership and decision-making problentdutting allegations of
favouritism, discrimination and ineffectiveness t(lexcluding the question
of homosexual officers taking tactical decisionsagad by sexual
preference), sub-cultural friction, privacy/decenssues, increased dislike
and suspicions (polarised relationships), and tesam over imposed
change especially if controls on heterosexual esgioa also had to be
tightened (see Section F.II of the report).

4. Other issues

55. The HPAT also assessed other matters it destas “subsidiary”
(Section G and paragraph 177 of the report). Iinébuhat, while cost
implications of changing the policy were not qubalile, it was not
considered that separate accommodation for homakexwould be
warranted or wise and, accordingly, major expeme#won accommodation
were considered unlikely (paragraphs 95-97). Wastaithing as regards
discharged homosexuals was not considered to bgndicant argument
against maintaining the policy (paragraphs 98-$®puld the wider social
and legal position change in relation to civilianmosexual couples, then
entittements for homosexual partners would have b® accepted
(paragraph 101). Large amounts of money or timeewsatlikely to be
devoted to homosexual awareness training, givenittiveas unlikely to be
effective in changing attitudes. It was remarkeat,thf required, tolerance
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training would probably be best addressed as “pdrtan integrated
programme for equal opportunities training in thétary” (paragraph 102).
There were strong indications that recruitment @tdntion rates would go
down if there was a change in policy (paragraplgQd4).

56. Concerns expressed about the fulfilment offbinees’loco parentis
responsibilities for young recruits were found rotstand up to close
examination (paragraph 111).

5. Medical and security concerns

57. Medical and security concerns were considesgparately
(Sections H and |, respectively, and paragraph dfihe report). While it
was noted that medical concerns of personnel (etioa to, inter alia,
Aids) were disproportionate to the clinical risksolved, it was considered
that these concerns would probably need to be nteteducation packages
and compulsory Aids testing. Otherwise, real acsm and integration of
homosexuals would be seriously prejudiced by ematiageactions and
resentments and by concerns about the threat of. Aide security issues
(including the possibility of blackmail of those spected of being
homosexual) raised in defence of the policy wertenfbnot to stand up to
close examination.

6. The experience in other countries and in @wildisciplined services

58. The HPAT observed that there were a wide tarod official
positions and legal arrangements evolving from lldegal and political
circumstances and ranging from a formal prohibitafnall homosexual
activity (the United States), to administrativeasgements falling short of
real equality (France and Germany), to a delibepailcy to create an
armed force friendly to homosexuals (the Nethedandccording to the
HPAT, those countries which had no legal ban onds®xruals were more
tolerant, had written constitutions and therefogreater tradition of respect
for human rights. The report continued:

“But nowhere did HPAT learn that there were sigmfit numbers of open
homosexuals serving in the Forces ... . Whateverd#wree of official toleration or
encouragement, informal pressures or threats withim military social system
appeared to prevent the vast majority of homosexiiam choosing to exercise their
varying legal rights to open expression of thethvacsexual identity in a professional
setting. ... It goes without saying that the contiguireticence of military
homosexuals in these armed forces means that thase been little practical
experience of protecting them against ostracismgdsment or physical attack.

Since this common pattern of a near absence oflpgemosexual personnel
occurs irrespective of the formal legal framewoikss reasonable to assume that it is
the informal functioning of actual military systemich is largely incompatible with
homosexual self-expression. This is entirely cdasiswith the pattern of British
service personnel’s attitudes confirmed by the HPAT
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59. In January 1996 there were over 35,000 Brisistvice personnel
(25% approximately of the British armed forces) Idged overseas on
operations, more than any other NATO country indper(paragraph 43).

The HPAT concluded, nevertheless, that the poliag hot presented
significant problems when working with the armedcés of allied nations.
The HPAT remarked that British service personnal Bhown a “robust
indifference” to arrangements in foreign forces awadconcern over what
degree of acceptance closely integrated allies giidomosexuals. This is
because the average service person considershibse Dthers “are not
British, have different standards, and are thug d¢albe expected to do
things differently” and because personnel from edght nations are
accommodated apart. It was also due to the fathtiraosexuals in foreign
forces, where they were not formally banned, west apen about their
sexual orientation. Consequently, the chances weral of the few open
homosexuals happening to be in a situation whezg #exual orientation
would become a problem with British service persbriparagraph 105).

60. Important differences were considered by thBAH to exist
between the armed forces and civilian disciplinedvises in the United
Kingdom including the police, the fire brigade ahd merchant navy which
did not operate the same policy against homosexiialsnsidered that:

“None of these occupations involves the same urtieigly demanding and long-
term working environment as the Armed Forces, quires the same emphasis on
building rapidly interchangeable, but fiercely coitted and self-supporting teams,

capable of retaining their cohesion after monthstodéss, casualties and discomfort
...” (paragraph 203)

7. Alternative options to the current policy

61. Alternative options were considered by the FiRAcluding a code
of conduct applicable to all, a policy based on itgividual qualities of
homosexual personnel, lifting the ban and relying service personnel
reticence, the “don’t ask, don't tell” solution efed by the USA and a “no
open homosexuality” code. It concluded that nogyoélternative could be
identified which avoided risks for fighting poweitivthe same certainty as
the present policy and which, in consequence, wowt be strongly
opposed by the service population (paragraphs 5%3-7

8. The conclusions of the HPAT (paragraphs 176-91)
62. The HPAT found that:

“the key problem remains and its intractability liadeed been re-confirmed. The
evidence for an anticipated loss in fighting powes been set out in section F and
forms the centrepiece of this assessment. The uasteps in the argument and the
overall conclusion have been shown not only by Seevice authorities but by the
great majority of Service personnel in all ranks.”
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Current service attitudes were considered unlikelghange in the near
future. While clearly hardship and invasion of pgy were involved, the
risk to fighting power demonstrated why the poliesas, nevertheless,
justified. It considered that it was not possibte draw any meaningful
comparison between the integration of homosexuats & women and
ethnic minorities into the armed forces since hagmaality raised problems
of a type and intensity that gender and race did no

The HPAT considered that, in the longer term, emg\social attitudes
towards homosexuality might reduce the risks tbtfigg power inherent in
change but that their assessment could “only déhl pvesent attitudes and
risks”. It went on:

‘... certainly, if service people believed that theyuld work and live alongside
homosexuals without loss of cohesion, far fewethef anticipated problems would
emerge. But the Ministry must deal with the worlditis. Service attitudes, in as far
as they differ from those of the general populatemerge from the unique conditions
of military life, and represent the current socidd psychological realities. They
indicate military risk from a policy change ...

... after collecting the most exhaustive evidencdlabke, it is also evident that in
the UK homosexuality remains in practice incomgatibith service life if the armed
services, in their present form, are to be maiethiat their full potential fighting
power. ... Furthermore, the justification for theregent policy has been
overwhelmingly endorsed by a demonstrated conseufsiie profession best able to
judge it. It must follow that a major change to thknistry’s current Tri-service
Guidelines on homosexuality should be contemplately for clearly stated non-
defence reasons, and with a full acknowledgementthef impact on Service
effectiveness and service people’s feelings.”

E. The armed forces’ policy on sexual and racial &rassment and
bullying and on equal opportunities

63. The Defence Council’s “Code of Practice ondRRelations” issued
in December 1993 declared the armed forces to hmlegpportunity
employers. It stated that no form of racial disenation, harassment or
abuse would be tolerated, that allegations wouldinvestigated and, if
proved, disciplinary action would be taken. It pomd for a complaints
procedure in relation to discrimination or harasstand it warned against
the victimisation of service personnel who made o$eheir right of
complaint and redress.

64. In January 1996 the army published an Equapo@pnities
Directive dealing with racial and sexual harassmand bullying. The
policy document contained, as a preamble, a statewfethe Adjutant-
General which reads as follows:

“The reality of conflict requires high levels ofamwork in which individual
soldiers can rely absolutely on their comradesthed leaders. There can, therefore,
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be no place in the Army for harassment, bullyind discrimination which will affect
morale and break down the trust and cohesion ofitbep.

It is the duty of every soldier to ensure that Aneny is kept free of such behaviour
which would affect cohesion and efficiency. Armylipp is clear: all soldiers must be
treated equally on the basis of their ability tofpen their duty.

| look to each one of you to uphold this policy alwdensure that we retain our
acknowledged reputation as a highly professionahAt

The Directive provided definitions of racial andxsal harassment,
indicated that the army wanted to prevent all foohsffensive and unfair
behaviour in these respects and pointed out thatag the duty of each
soldier not to behave in a way that could be offento others or to allow
others to behave in that way. It also defined hogyand indicated that,
although the army fosters an aggressive spiribidiers who will have to
go to war, controlled aggression, self-sufficieaey strong leadership must
not be confused with thoughtless and meaninglessotisntimidation and
violence which characterise bullying. Bullying unakénes morale and
creates fear and stress both in the individualthedyroup being bullied and
in the organisation. The army was noted to be a@eckmit community
where team work, cohesion and trust are paramdtwis, high standards of
personal conduct and respect for others were desalainom all.

The Directive endorsed the use of military law bgmenanders.
Supplementary leaflets promoting the Directive weésesued to every
individual soldier. In addition, specific equal apfunities posts were
created in personnel centres and a substantialirtgaprogramme in the
Race Relations Act 1976 was initiated.

F. The reports of the Parliamentary Select Committe

65. Every five years an Armed Forces’ Bill goesotigh Parliament and
a Select Committee conducts a review in conneetitimthat bill.

66. The report of the Select Committee dated 2dl AP91 noted, under
the heading “Homosexuality”:

“That the present policy causes very real disteasd the loss to the services of
some men and women of undoubted competence and doadhcter is beyond
dispute. Society outside the armed forces is nowhmmore tolerant of differences in
sexual orientation than it was, and this may alsssjbly be true of the armed forces.
Nevertheless, there is considerable force to thimiftty of Defence’s] argument that
the presence of people known to be homosexual aasectension in a group of
people required to live and work sometimes undeafgstress and physically at very
close quarters, and thus damage its cohesion ghtinj effectiveness. It may be that
this will change particularly with the integratiohwomen into hitherto all-male units.
We are not yet persuaded that the time has comexqtdre the armed forces to accept
homosexuals or homosexual activity.”
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67. The 1996 Select Committee report (producest diftat committee’s
review of the Armed Forces Act 1996) referred tademce taken from
members of the Ministry of Defence and from homaoséxsupport groups
and to the HPAT report. Once again, the committdendt recommend any
change in the government’s policy. It noted thai¢es its last report, a total
of 30 officers and 331 persons of other rank hadnbdischarged or
dismissed on grounds of homosexuality. The committas satisfied that
no reliable lessons could as yet be drawn from ethigerience of other
countries. It acknowledged the strength of the humghts arguments put
forward, but noted that there had to be a balatceksbetween individual
rights and the needs of the whole. It was persudgdatie HPAT summary
of the strength of opposition throughout the arrsevices to any relaxation
of the policy. It accepted that the presence of ngpehomosexual
servicemen and women would have a significant agvenpact on morale
and, ultimately, on operational effectiveness. Tiater was then debated
in the House of Commons and members, by 188 voté2Q, rejected any
change to the existing policy.

G. Information to persons recruited into the armedforces

68. Prior to September 1995, applicants to theedrrforces were
informed about the armed forces’ policy as regardmosexuals in the
armed forces by means of a leaflet entitled “Yourgh®& and
Responsibilities”. To avoid any misunderstanding aa that each recruit to
each of the armed services received identical in&bion, on 1 September
1995 the armed forces introduced a Service Statetodre read and signed
before enlistment. Paragraph 8 of that statemdmeasled “Homosexuality”
and states that homosexuality is not consideredoatible with service life
and “can lead to administrative discharge”.

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTI®I

69. The applicants complained that the investigati into their
homosexuality and their subsequent discharge flerRioyal Air Force on
the sole ground that they were homosexual, in pursel of the Ministry of
Defence’s absolute policy against homosexuals enBtitish armed forces,
constituted a violation of their right to respedr ftheir private lives
protected by Article 8 of the Convention. That Al¢i in so far as is
relevant, reads as follows:
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“1. Everyone has the right to respect for his gtev... life ...

2. There shall be no interference by a public @ith with the exercise of this right
except such as is in accordance with the law amgdgssary in a democratic society
in the interests of national security, ... for theyention of disorder ...”

A. Whether there was an interference

70. The Government accepted, in their written ola®ns, that there
had been interferences with the applicants’ rightetspect for their private
lives. However, noting that neither of the applisadenied knowledge
during the relevant period of the policy againsimiesexuals in the armed
forces, the Government made no admissions as tddtes from which the
applicants also appreciated that they were homasekwring the hearing
before the Court the Government, referring in patér to Ms Smith,
clarified that, if the applicants were aware of thelicy and of their
homosexuality on recruitment, then their dischangeuld not have
amounted to an interference with their rights gntead by Article 8 of the
Convention.

The applicants argued that they were not complgirabout being
refused entry to the armed forces and that theynoadeen dismissed for
lying during recruitment. In any event, the protectafforded by Article 8
could not depend on the degree of knowledge ofajyaicants of their
sexual orientation when they were young men or wome

71. The Court notes that the Government have fomed that the
applicants waived their rights under Article 8 bétConvention when they
initially joined the armed forces. It also notesattlthe applicants were not
dismissed for failure to disclose their homosexyalbn recruitment.
Further, it finds from the evidence that Ms Smitilyocame to realise that
she was homosexual after recruitment.

In these circumstances, the Court is of the vieat the investigations by
the military police into the applicants’ homosextyal which included
detailed interviews with each of them and with dhparties on matters
relating to their sexual orientation and practicésgether with the
preparation of a final report for the armed forcesithorities on the
investigations, constituted a direct interferendthhe applicants’ right to
respect for their private lives. Their consequealhmistrative discharge on
the sole ground of their sexual orientation alsostituted an interference
with that right (see the Dudgeon v. the United Kiogn judgment of
22 October 1981, Series A no. 45, pp. 18-19, 8a#tl, mutatis mutandis
the Vogt v. Germany judgment of 26 September 18jes A no. 323,
p. 23, § 44).
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B. Whether the interferences were justified

72. Such interferences can only be consideredi@gsif the conditions
of the second paragraph of Article 8 are satisfié@gcordingly, the
interferences must be “in accordance with the lavdye an aim which is
legitimate under this paragraph and must be “necgsim a democratic
society” for the aforesaid aim (see the Norris keldnd judgment of
26 October 1988, Series A no. 142, p. 18, 8§ 39).

1. “In accordance with the law”

73. The parties did not dispute that there hach lmeenpliance with this
element of Article 8 8§ 2 of the Convention. The @onotes that the
Ministry of Defence policy excluding homosexualenr the armed forces
was confirmed by the Court of Appeal in the pressade to be lawful, in
terms of both domestic and applicable European Camityn law. The
policy was given statutory recognition and apprdwathe Sexual Offences
Act 1967 and, more recently, by the Criminal Jestnd Public Order Act
1994. The Court, accordingly, finds this requiretrterbe satisfied.

2. Legitimate aim

74. The Court observes that the essential justibo offered by the
Government for the policy and for the consequemnestigations and
discharges is the maintenance of the morale oficgerpersonnel and,
consequently, of the fighting power and the opereti effectiveness of the
armed forces (see paragraph 95 below). The Cowds fino reason to doubt
that the policy was designed with a view to engyrthe operational
effectiveness of the armed forces or that investiga were, in principle,
intended to establish whether the person concewssda homosexual to
whom the policy was applicable. To this extent,ré¢lf@e, the Court
considers that the resulting interferences canai@ ® have pursued the
legitimate aims of “the interests of national ségtiand “the prevention of
disorder”.

The Court has more doubt as to whether the inwgstigs continued to
serve any such legitimate aim once the applicartd &dmitted their
homosexuality. However, given the Court’'s conclasat paragraph 111
below, it does not find it necessary to decide Wweethis element of the
investigations pursued a legitimate aim within theaning of Article 8 § 2
of the Convention.

3. “Necessary in a democratic society”

75. It remains to be determined whether the iaterfces in the present
cases can be considered “necessary in a demomatiety’” for the
aforesaid aims.
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(8) The Government’s submissions

76. The Government accepted from the outset thather the
applicants’ service records nor their conduct gaey grounds for
complaint and that there was no evidence thatr prithe discovery of their
sexual orientation, such orientation adverselychfie the performance by
them or by their colleagues of their duties. Norswitacontended by the
Government that homosexuals were less physicallpalda, brave,
dependable or skilled than heterosexuals.

77. However the Government emphasised, in thegdlece, the special
British armed forces’ context of the case. It wagcsal because it was
intimately connected with the nation’s security amas, accordingly,
central to a State’s vital interests. Unit cohesaoid morale lay at the heart
of the effectiveness of the armed forces. Such sioheand morale had to
withstand the internal rigours of normal and cogperlife, close physical
and shared living conditions together with extenmassures such as grave
danger and war, all of which factors the Governmangued applied or
could have applied to each applicant. In this resgbe armed forces were
unique and there were no genuine comparables mstaf the civilian
disciplined forces, such as the police and theldrigade.

In such circumstances, the Government, while actgphat members of
the armed forces had the right to the Conventi@nétection, argued that
different, and stricter, rules applied in this axit(see the Engel and Others
v. the Netherlands judgment of 8 June 1976, S&ie®. 22, p. 24, 8§ 57;
the Grigoriades v. Greece judgment of 25 Noveml#37]1Reports of
Judgments and Decisiort997-VIl, pp. 2589-90, § 45; and the Kalag v.
Turkey judgment of 1 July 1997Reports 1997-1V, p. 1209, § 28).
Moreover, given the national security dimensionhe present case a wide
margin of appreciation was properly open to thdeS(aee the Leander v.
Sweden judgment of 26 March 1987, Series A no. 11625, § 59).
Accordingly, the narrow margin of appreciation whiepplied to cases
involving intimate private-life matters could nog¢ lransposed unaltered to
the present case.

In support of their argument for a broad marginapbpreciation, the
Government also referred to the fact that the isfueomosexuals in the
armed forces has been the subject of intense debaezent years in the
United Kingdom, suggesting that the sensitivity apecial context of the
guestion meant that the decision was largely onéghnational authorities.
It was true that the degree of risk to fighting gowvas not consistent over
time, given that attitudes and opinions, and, cqusetly, domestic law on
the subject of homosexuality had developed overydas. Nevertheless,
the approach to such matters in an armed forcegegbhad to be cautious
given the inherent risks. The process of review wagoing and the
Government indicated their commitment to a freeevintParliament on the
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subject after the next Parliamentary Select Conesiteview of the policy
in 2001.

78. Secondly, the Government argued that admittorgosexuals to the
armed forces at this time would have a signifiGard negative effect on the
morale of armed forces’ personnel and, in turntlanfighting power and
the operational effectiveness of the armed for¢égy considered that the
observations and conclusions in the HPAT repoReairuary 1996 (and, in
particular, Section F of the report) provided cleardence of the risk to
fighting power and operational effectiveness. Thaev&nment submitted
that the armed forces’ personnel (on whose vievesHRAT report was
based) were best placed to make this risk assesandrthat their views
should therefore be afforded considerable weigldgrddver, the relatively
recent analyses completed by the HPAT, by the dbenesurts (inR. v.
Ministry of Defence, ex parte Smith and Oth2i/eekly Law Reports 305)
and by the Parliamentary Select Committee all ¢ethé conclusion that the
policy should be maintained.

The Government considered that the choice betwsibleshing a code
of conduct and maintaining the present policy layttee heart of the
judgment to be made in this matter. However, th@wvin the United
Kingdom was that such a code would not at presesuifficient to meet the
risks identified because it was the knowledge @pgiion of the fact that a
person was homosexual, and not the conduct ofpéson, which would
cause damage to morale and effectiveness. Evemasggthat the attitudes
on which the HPAT report was based were at leagarhbased on a lack of
tolerance or on insufficient broadmindedness, tbality of the risk to
effectiveness remained. It was true that many Eeanparmed forces no
longer excluded homosexudist the relevant changes had been adopted in
those countries too recently to yield any valudédsons.

As to the applicants’ submission about the allelgett of evidence of
past problems caused by the presence of homosexutle armed forces,
the Government pointed out that the discharge lgfeakons of established
homosexual orientation before such damage occumeaht that concrete
evidence establishing the risks identified by th@AH might not be
available. In any event, the Government noted that risks envisaged
would result from the general relaxation of theig@gl rather than its
modification in any particular instance.

79. Thirdly, and as to the charge made by theiegumls that the views
expressed to the HPAT by the clear majority of isgrpersonnel could be
labelled as “homophobic prejudice”, the Governnmainted out that these
views represented genuine concerns expressed bg thith first-hand and
detailed knowledge of the demands of service Mest of those surveyed
displayed a clear difference in attitude towardsnbsexuality in civilian
life. Conclusions could not be drawn from the fdwt women and racial
minorities were admitted while homosexuals were betause women and
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men were segregated in recognition of potentiableras that might arise,
whereas such arrangements were simply not possililee case of same-
sex orientation. The concerns about homosexuale wéra type and
intensity not engendered by women or racial miresit

80. Once there was a suspicion of homosexualityingestigation was
carried out. According to the Government, the eixtdrsuch investigation
would depend on the circumstances but an invegiigatsually implied
guestioning the individual and seeking corrobogtievidence. If
homosexuality was denied, investigations were regggsand even if it was
admitted, attempts were made to find relevant exadehrough interviews
and, depending on the circumstances, other inguiridne aim of the
investigations was to verify the homosexuality loé fperson suspected in
order to detect those seeking an administrativehdigie based on false
pretences. During the hearing, the Government gagagecent examples of
false claims of homosexuality in the Army and ie fRoyal Air Force and
three recent examples of such false claims in tloyaR Navy. The
investigations were also necessary given certagcurgg concerns (in
particular, the risk of blackmail of homosexual gmmel), in light of the
greater risk from the Aids virus in the homosexaammunity and for
disciplinary reasons (homosexual acts might beiglised in certain cases
including, for example, where they resulted fromahnse of authority). The
Government maintained that the applicants freelyseh in any event, to
answer the questions put to them. Both were tcdd tiey did not have to
answer the questions and that they could have &shate.

While the bulk of the questioning was, in the sutsin of the
Government, justified by the reasons for the ingasibn outlined above,
the Government did not seek to defend the quegtidtrio Ms Smith as to
whether she or her partner had had a sexual nettip with their foster
daughter. However, they argued that this indeféasbut specific, aspect of
the questioning did not tilt the balance in favotia finding of a violation.

(b) The applicants’ submissions

81. The applicants submitted that the interferenagth their private
lives, given the subject matter, nature and extérhe intrusions at issue,
were serious and grave and required particulanipse reasons by way of
justification (see the Dudgeon judgment cited abqwe2l, 8§ 52). The
subject matter of the interferences was a mosnatg part of their private
lives, made public by the Ministry of Defence pwlitself. The applicants
also took issue with the detailed investigationgied out by the service
police and with, in particular, the prurient quess8 put during the
interviews, the interviews with third parties, tsearch of Mr Grady’s
accommodation and the seizure of his personalraffileferring also to
their years of service, to their promotions (pasti anminent), to their
exemplary service records and to the fact thatethas no indication that
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their homosexuality had in any way affected thearkvor service life, the
applicants emphasised that they were, neverthalegsived of a career in
which they excelled on the basis of “unsuitabifiy service” by reason of a
blanket policy against homosexuals in the armeckefar

The applicants added, in this context, that a ldargolicy was not
adopted by the armed forces in any other contextas not adopted in the
case of personal characteristics or traits suclyessler, race or colour.
Indeed, the Ministry of Defence actively promotegi&lity and tolerance in
these areas. Nor was there a blanket policy ag#iste whose actions
could or did affect morale and service efficienagls as those involved in
theft or adultery or those who carried out dangeratts under the influence
of drugs or alcohol. In the latter circumstancds® individual could be
dismissed, but only after a consideration of al ¢ircumstances of the case.
Moreover, no policy against homosexuals existeccomparable British
services such as the Merchant Navy, the Royal RAegiliary, the police,
the fire brigade and the nursing profession.

82. The applicants also argued that the Goverrimeate argument as
to the risk to morale and, consequently, to figihtpower and operational
effectiveness was unsustainable for three mairorsas

83. In the first place, the applicants considetieat the Government
could not, consistently with Article 8, rely on apdnder to the perceived
prejudice of other service personnel. Given theeabs of any rational basis
for armed forces’ personnel to behave any diffdyeifithey knew that an
individual was a homosexual, the alleged risk ofemge reactions by
service personnel was based on pure prejudiceadttive responsibility of
the armed forces by reason of Article 1 of the Gmton to ensure that
those they employed understood that it was notpaabke for them to act
by reference to pure prejudice. However, rathen tia&ing steps to remedy
such prejudice, the armed forces punished thenwictof prejudice. The
applicants considered that the logic of the Govermi's argument applied
equally to the contexts of racial, religious andndgr prejudice; the
Government could not seriously suggest that, f@angle, racial prejudice
on the part of armed forces’ personnel would befigant to justify
excluding coloured persons from those forces.

Moreover, Convention jurisprudence established that Government
could not rely on pure prejudice to justify intedgace with private life (see,
inter alia, application no. 25186/94, Sutherland v. the UWhikngdom,
Commission’s report of 1 July 1997, unreported58857, 62, 63 and 65).
Furthermore, the applicants pointed out that th&rCbas found (in its
Vereinigung demokratischer Soldaten Osterreichs @ubi v. Austria
judgment of 19 December 1994, Series A no. 3027p88 36 and 38) that
the demands of “pluralism, tolerance and broadndndss” apply as much
to service personnel as to other persons anduhdamental rights must be
protected in the army of a democratic State jush éise society that such an
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army serves. They argued that the Court’s reasanitigat case was based
on a vital principle equally applicable in the mescase — the armed forces
of a country exist to protect the liberties vallgda democratic society, and
so the armed forces should not be allowed themsetvenarch over, and
cause substantial damage to, such principles.

84. Secondly, the applicants argued that suchep&d prejudice would
not have occurred but for the actions of the Migisif Defence in adopting
and applying the policy. The Government accepted tite applicants had
worked efficiently and effectively in the armed des for years without any
problems arising by reason of their sexual orieomatThe Government’s
concern related to the presence of openly homosernéce personnel; the
private lives of the present applicants were indgedate and would have
remained so but for the policy. There was, accglgimo reason to believe
that any difficulty would have arisen had it noehdor the policy adopted
by the Government.

85. Thirdly, the applicants submitted that the &owent were required
to substantiate their concerns about the thredtilitary discipline (see the
Vereinigung demokratischer Soldaten Osterreichs@uii judgment cited
above, p. 17, § 38) but had not produced any abgeelvidence to support
their submission as to the risk to morale and dpmral effectiveness.

In this respect, they argued that the HPAT repas whadequate and
fundamentally flawed. The assessment was not daoig by independent
consultants. It was, moreover, conducted againsthbiéickground of the
publicly voiced hostility of the armed forces’ aattiies to a change in the
policy and followed the circulation of an army cahation document which
suggested that senior army personnel thought ieaptrpose of the HPAT
review was to gather evidence in support of theretur policy on
homosexuality. Indeed the majority of the questions the HPAT
questionnaire expressed hostile attitudes to hoxuadiey or suggested
negative responses. In addition, the report coathio concrete evidence of
specific problems caused by the presence of hormasgersonnel in the
armed forces of the United Kingdom or overseasthieumore, it was based
on a statistically insignificant response rate #make responding were not
guaranteed anonymity.

86. As to the dismissal by the HPAT of the experesof other countries
which did not ban homosexuals from their armed dsycthe applicants
considered that the statement in the report thaedrforces’ personnel of
such other countries were more tolerant was nghatgd by any evidence.
In any event, even if those other countries hadtevriconstitutions and,
consequently, a longer tradition of respect for homrights, the
Government were required to comply with their Contien obligations.
Whether there was a lack of openly homosexual peedoserving in the
armed forces of those countries or not, the factaired that sexual
orientation was part of an individual’s privatesliind no conclusions could
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be drawn from the fact that homosexuals servinfpieign armed forces
might have chosen to keep their sexuality privatéhay were entitled to do.
The applicants also pointed to the number of Unikedgdom service

personnel who had worked and were currently workialgngside

homosexual personnel in the armed forces of otleF®Icountries without

any apparent problems.

As to the assertion that investigations were necgst avoid false
declarations of homosexuality by those wishinggave the armed forces,
the applicants pointed to the lack of evidence wifhsfalse declarations
presented by the Government and to the fact they themselves had
clearly wished to stay in the armed forces. In toldj they submitted that
they felt obliged to answer the questions in théerinews because
otherwise, as the Government accepted, their griead intimate affairs
would have been the subject of wider and less eltcmvestigations
elsewhere.

As to the Government’s reliance on the Court’'s Kaladgment, the
applicants pointed out that the case related tostmctioning of public
conduct and not of an individual’s private charastes.

(c) The Court’s assessment

(i) Applicable general principles

87. An interference will be considered “necessarya democratic
society” for a legitimate aim if it answers a piagssocial need and, in
particular, is proportionate to the legitimate goursued (see the Norris
judgment cited above, p. 18, § 41).

Given the matters at issue in the present case;diet would underline
the link between the notion of “necessity” and tludita “democratic
society”, the hallmarks of the latter including galism, tolerance and
broadmindedness (see the Vereinigung demokratiStidaten Osterreichs
and Gubi judgment cited above, p. 17, 8 36, andOibdgeon judgment
cited above, p. 21, § 53).

88. The Court recognises that it is for the naticauthorities to make
the initial assessment of necessity, though thed 8maluation as to whether
the reasons cited for the interference are relegadtsufficient is one for
this Court. A margin of appreciation is left to @@tting States in the
context of this assessment, which varies accortiinghe nature of the
activities restricted and of the aims pursued by téstrictions (see the
Dudgeon judgment cited above, pp. 21 and 23, §&n6259).

89. Accordingly, when the relevant restrictiongoern “a most intimate
part of an individual's private life”, there musxist “particularly serious
reasons” before such interferences can satisfyetpgirements of Article 8
§ 2 of the Convention (see the Dudgeon judgmeat@above, p. 21, § 52).
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When the core of the national security aim pursisethe operational
effectiveness of the armed forces, it is acceptatiéach State is competent
to organise its own system of military disciplinedaenjoys a certain margin
of appreciation in this respect (see the Engel @ititers judgment cited
above, p. 25, § 59). The Court also considersithatopen to the State to
impose restrictions on an individual’s right to pest for his private life
where there is a real threat to the armed forgestational effectiveness, as
the proper functioning of an army is hardly imagdieawithout legal rules
designed to prevent service personnel from undeéngiit. However, the
national authorities cannot rely on such rulesrtestfate the exercise by
individual members of the armed forces of theihtigp respect for their
private lives, which right applies to service pensel as it does to others
within the jurisdiction of the State. Moreover, ed®ns as to a risk to
operational effectiveness must be “substantiatesipegific examples” (see,
mutatis mutandisthe Vereinigung demokratischer Soldaten Ostdrseand
Gubi judgment cited above, p. 17, 88 36 and 38, #ad Grigoriades
judgment cited above, pp. 2589-90, § 45).

(i) Application to the facts of the case

90. It is common ground that the sole reason fa&r investigations
conducted and for the applicants’ discharge wag gexual orientation.
Concerning as it did a most intimate aspect ofralividual’s private life,
particularly serious reasons by way of justificatiovere required (see
paragraph 89 above). In the case of the presericapts, the Court finds
the interferences to have been especially gravihéofollowing reasons.

91. In the first place, the investigation procésse the Guidelines at
paragraph 49 above and the Government's submissibparagraph 80)
was of an exceptionally intrusive character.

Anonymous telephone calls to Ms Smith and to theise police, and
information supplied by the nanny of Mr Grady’s coander, prompted the
investigations into their sexual orientation, a teatvhich, until then, each
applicant had kept private. The investigations weneducted by the service
police, whose investigation methods were, accortbriipe HPAT, based on
criminal procedures and whose presence the HPATribes as widely
publicised and strongly resented among the forees paragraph 49 above).

Once the matter was brought to the attention ofsér®ice authorities,
Mr Grady was required to return immediately (withbis wife or children)
to the United Kingdom. While he was in the Uniteth¢gddom, detailed
investigations into his homosexuality began in tdeited States and
included detailed and intrusive interviews abowt private life with his
wife, a colleague, the latter's husband and thewpavho worked with his
commander’s family.

Both applicants were interviewed and asked detajjeedstions of an
intimate nature about their particular sexual pcast and preferences.
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Certain lines of questioning of both applicants eyen the Court’s view,
particularly intrusive and offensive and, indedt Government conceded
that they could not defend the question put to Mstls about whether she
had had a sexual relationship with her foster dergh

Ms Smith’s partner was also interviewed. Mr Gradgtscommodation
was searched, many personal items (including arlétt his homosexual
partner) were seized and he was later questiondétail on the content of
these items. After the interviews, a service pohegort was prepared for
the air force authorities on each applicant's hawaality and related
matters.

92. Secondly, the administrative discharge of #ipplicants had, as
Sir Thomas Bingham MR described, a profound eftectheir careers and
prospects.

Prior to the events in question, both applicantgoyad relatively
successful service careers in their particuladfidls Smith had over five
years’ service in the air force; she had been recended for promotion,
had been accepted for a training course which wdaldlitate this
promotion and was about to complete the coursd &raminations. Her
evaluations prior to and after her discharge wexey ypositive. Mr Grady
had served in the air force for fourteen yearsndpgiromoted to sergeant
and posted to a high-security position in Washingio 1991. His
evaluations prior to and after his discharge wdse aery positive with
recommendations for further promotion. The Goveminaecepted in their
observations that neither the service records mer ¢onduct of the
applicants gave any grounds for complaint and tigh FCourt described
their service records as “exemplary”.

The Court notes, in this respect, the unique nabfirdie armed forces
(underlined by the Government in their pleadingfoiteethe Court) and,
consequently, the difficulty in directly transfergi essentially military
qualifications and experience to civilian life. Th&ourt recalls in this
respect that one of the several reasons why thet Considered Mrs Vogt’'s
dismissal from her post as a schoolteacher to hery severe measure”,
was its finding that schoolteachers in her situatiould “almost certainly
be deprived of the opportunity to exercise the potdession for which they
have a calling, for which they have been trained enwhich they have
acquired skills and experience” (Vogt judgmentcaisdove, p. 29, § 60). In
this regard, the Court accepts that the applicamsning and experience
would be of use in civilian life. However, it isedr that the applicants
would encounter difficulty in obtaining civilian pts in their areas of
specialisation which would reflect the senioritydastatus which they had
achieved in the air force.

93. Thirdly, the absolute and general charactéh@ipolicy which led to
the interferences in question is striking (see Englgeon judgment cited
above, p. 24, § 61, and the Vogt judgment citedvapp. 28, § 59). The
policy results in an immediate discharge from thmed forces once an
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individual's homosexuality is established and ipedive of the
individual’'s conduct or service record. With regaocdthe Government’s
reference to the Kala¢ judgment, the Court considleat the compulsory
retirement of Mr Kalac is to be distinguished frahe discharge of the
present applicants, the former having been dismisse grounds of his
conduct while the applicants were discharged omurpte of their innate
personal characteristics.

94. Accordingly, the Court must consider wheth&kjng account of the
margin of appreciation open to the State in mattéreational security,
particularly convincing and weighty reasons existay of justification for
the interferences with the applicants’ right tgoesst for their private lives.

95. The core argument of the Government in suppdtie policy is that
the presence of open or suspected homosexual® iarthed forces would
have a substantial and negative effect on morale @msequently, on the
fighting power and operational effectiveness of #mened forces. The
Government rely in this respect on the report of tHPAT and, in
particular, on Section F of the report.

Although the Court acknowledges the complexity dfe tstudy
undertaken by the HPAT, it entertains certain dews to the value of the
HPAT report for present purposes. The independearicthe assessment
contained in the report is open to question givet it was completed by
Ministry of Defence civil servants and service persel (see paragraph 51
above) and given the approach to the policy oulimethe letter circulated
by the Ministry of Defence in August 1995 to managet levels in the
armed forces (see paragraph 33 above). In addiorgny reading of the
report and the methods used (see paragraph 52 )almolg a very small
proportion of the armed forces’ personnel parti@gain the assessment.
Moreover, many of the methods of assessment (imgjuthe consultation
with policy-makers in the Ministry of Defence, oteeone interviews and
the focus group discussions) were not anonymowdsdt appears that many
of the questions in the attitude survey suggestsavers in support of the
policy.

96. Even accepting that the views on the mattectwmvere expressed to
the HPAT may be considered representative, the tCinas that the
perceived problems which were identified in the HP#&port as a threat to
the fighting power and operational effectivenesghef armed forces were
founded solely upon the negative attitudes of lestxual personnel
towards those of homosexual orientation. The Calrserves, in this
respect, that no moral judgment is made on homadigxiy the policy, as
was confirmed in the affidavit of the Vice Chieftbe Defence Staff filed in
the Perkins’ proceedings (see paragraph 50 ablve)also accepted by the
Government that neither the records nor condudghefapplicants nor the
physical capability, courage, dependability andlskof homosexuals in
general are in any way called into question bypbiecy.

97. The question for the Court is whether the aboeted negative
attitudes constitute sufficient justification fdretinterferences at issue.
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The Court observes from the HPAT report that thettéudes, even if
sincerely felt by those who expressed them, ranfgech stereotypical
expressions of hostility to those of homosexualemstion, to vague
expressions of unease about the presence of hoomadsmileagues. To the
extent that they represent a predisposed bias @mpdit of a heterosexual
majority against a homosexual minority, these negatttitudes cannot, of
themselves, be considered by the Court to amousiiffecient justification
for the interferences with the applicants’ rightstlimed above any more
than similar negative attitudes towards those difi@rent race, origin or
colour.

98. The Government emphasised that the views sggdein the HPAT
report served to show that any change in the paeWoyld entail substantial
damage to morale and operational effectiveness.appécants considered
these submissions to be unsubstantiated.

99. The Court notes the lack of concrete evideawncesubstantiate the
alleged damage to morale and fighting power thgtcange in the policy
would entail. Thorpe LJ in the Court of Appeal fduthat there was no
actual or significant evidence of such damage @salt of the presence of
homosexuals in the armed forces (see paragraptlb@dep and the Court
further considers that the subsequent HPAT assedshtenot, whatever its
value, provide evidence of such damage in the evfetite policy changing.
Given the number of homosexuals dismissed betw88id and 1996 (see
paragraph 67 above), the number of homosexualswére in the armed
forces at the relevant time cannot be said to begmificant. Even if the
absence of such evidence can be explained by tisstent application of
the policy, as submitted by the Government, thisinsufficient to
demonstrate to the Court’'s satisfaction that opmrat-effectiveness
problems of the nature and level alleged can bieipated in the absence of
the policy (see the Vereinigung demokratischer &eld Osterreichs and
Gubi judgment cited above, p. 17, § 38).

100. However, in the light of the strength of fieglexpressed in certain
submissions to the HPAT and the special, interdégeinand closely knit
nature of the armed forces’ environment, the Coartsiders it reasonable
to assume that some difficulties could be antigigahs a result of any
change in what is now a long-standing policy. Ijeewould appear that
the presence of women and racial minorities in dhmed forces led to
relational difficulties of the kind which the Govenent suggest admission
of homosexuals would entail (see paragraphs 6&%4rabove).

101. The applicants submitted that a strict cddeoaduct applicable to
all personnel would address any potential diffiesitcaused by negative
attitudes of heterosexuals. The Government, whitg rejecting the
possibility out of hand, emphasised the need fortioa given the subject
matter and the armed forces context of the poly ointed out that this
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was one of the options to be considered by the Rexiiamentary Select
Committee in 2001.

102. The Court considers it important to notethe first place, the
approach already adopted by the armed forces td déh racial
discrimination and with racial and sexual harasgnmard bullying (see
paragraphs 63-64 above). The January 1996 Dirgctive example,
imposed both a strict code of conduct on every ispltbgether with
disciplinary rules to deal with any inappropriatehbviour and conduct.
This dual approach was supplemented with informataflets and training
programmes, the army emphasising the need for $tmyidards of personal
conduct and for respect for others.

The Government, nevertheless, underlined that fthis knowledge or
suspicion of homosexuality” which would cause therae problems and
not conduct, so that a conduct code would not sdhe anticipated
difficulties. However, in so far as negative atliéis to homosexuality are
insufficient, of themselves, to justify the poli¢gee paragraph 97 above),
they are equally insufficient to justify the reject of a proposed alternative.
In any event, the Government themselves recogmisgdg the hearing that
the choice between a conduct code and the mairterafrthe policy lay at
the heart of the judgment to be made in this c@kés is also consistent
with the Government’s direct reliance on SectionfRhe HPAT’s report
where the anticipated problems identified as posingsk to morale were
almost exclusively problems related to behavioud atonduct (see
paragraphs 53-54 above).

The Government maintained that homosexuality rajgexblems of a
type and intensity that race and gender did notvéder, even if it can be
assumed that the integration of homosexuals woive gse to problems
not encountered with the integration of women araaminorities, the
Court is not satisfied that the codes and rulex<iwhiave been found to be
effective in the latter case would not equally mreffective in the former.
The “robust indifference” reported by the HPAT bktlarge number of
British armed forces’ personnel serving abroad watllied forces to
homosexuals serving in those foreign forces setwesonfirm that the
perceived problems of integration are not insuderdbee paragraph 59
above).

103. The Government highlighted particular proldewhich might be
posed by the communal accommodation arrangemertteiarmed forces.
Detailed submissions were made during the heatigparties disagreeing
as to the potential consequences of shared siegleascommodation and
associated facilities.

The Court notes that the HPAT itself concluded treparate
accommodation for homosexuals would not be warthontewise and that
substantial expenditure would not, therefore, havée incurred in this
respect. Nevertheless, the Court remains of the Wt it has not been
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shown that the conduct codes and disciplinary réésred to above could
not adequately deal with any behavioural issuesrayion the part either of
homosexuals or of heterosexuals.

104. The Government, referring to the relevantlymma in the HPAT
report, further argued that no worthwhile lessomsla be gleaned from the
relatively recent legal changes in those foreigmeat forces which now
admitted homosexuals. The Court disagrees. It nbheesvidence before the
domestic courts to the effect that the Europeamit@ms operating a blanket
legal ban on homosexuals in their armed forcemavein a small minority.
It considers that, even if relatively recent, theu@ cannot overlook the
widespread and consistently developing views asdaated legal changes
to the domestic laws of Contracting States on igsse (see the Dudgeon
judgment cited above, pp. 23-24, § 60).

105. Accordingly, the Court concludes that conwigcand weighty
reasons have not been offered by the Governmeistdy the policy
against homosexuals in the armed forces or, thexefithe consequent
discharge of the applicants from those forces.

106. While the applicants’ administrative disclergwere a direct
consequence of their homosexuality, the Court camsi that the
justification for the investigations into the amalnts’ homosexuality
requires separate consideration in so far as thm@stigations continued
after the applicants’ admissions of homosexualityMs Smith’s case her
admission was immediate and Mr Grady admitted bimdsexuality when
his interview of 26 May 1994 commenced.

107. The Government maintained that investigationscluding
interviews and searches, were necessary in orddetect false claims of
homosexuality by those seeking administrative disgbs from the armed
forces. The Government cited five examples of iitials in the armed
forces who had relatively recently made such falaens in order to obtain
discharge. However, and despite the fact that Mxdés family life could
have led to some doubts about the genuineness ahfilrmation received
as to his homosexuality, it was and is clear, & @ourt’'s opinion, that at
the relevant time both Ms Smith and Mr Grady wishedemain in the air
force. Accordingly, the Court does not find thag ttisk of false claims of
homosexuality could, in the case of the presentiapys, provide any
justification for their continued questioning.

108. The Government further submitted that the ioa¢dsecurity and
disciplinary concerns outlined by the HPAT justfiecertain lines of
questioning of the applicants. However, the Colbsenves that, in the
HPAT report, security issues relating to those eomm of being
homosexual were found not to stand up to close exatian as a ground for
maintaining the policy. The Court is, for this reasnot persuaded that the
risk of blackmail, being the main security groundneassed by the
Government, justified the continuation of the queshg of either of the
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present applicants. Similarly, the Court does mad that the clinical risks
(which were, in any event, substantially discounbgdthe HPAT as a
ground for maintaining the policy) justified thetemt of the applicants’
guestioning. Moreover, no disciplinary issue exisite the case of either
applicant.

109. The Government, referring to the cautiongwgito the applicants at
the beginning of their interviews, further argubdttthe applicants were not
obliged to participate in the interview process.rdtiver, Ms Smith was
asked to consent to her partner being interviewed Mr Grady agreed to
the search of his accommodation and to hand ogeelbctronic diary. The
Court considers, however, that the applicants didhave any real choice
but to cooperate in this process. It is clear that interviews formed a
standard and important part of the investigatiarcpss which was designed
to verify to “a high standard of proof’ the sexuatientation of the
applicants (see the Guidelines at paragraph 49eaing the Government’s
submissions at paragraph 80). Had the applicarntsaomperated with the
interview process, including with the additionaéraents of this process
outlined above, the Court is satisfied that thehamties would have
proceeded to verify the suspected homosexualith@fapplicants by other
means which were likely to be less discreet. Thet was the alternative
open to the applicants in the event of their fgillo cooperate was made
clear to both applicants, and in particularly foight terms to Mr Grady.

110. In such circumstances, the Court considess tthe Government
have not offered convincing and weighty reasonsifyusg the continued
investigation of the applicants’ sexual orientatmrce they had confirmed
their homosexuality to the air force authorities.

111. In sum, the Court finds that neither the stigations conducted
into the applicants’ sexual orientation, nor thtdigcharge on the grounds of
their homosexuality in pursuance of the Ministry[@éfence policy, were
justified under Article 8 § 2 of the Convention.

112. Accordingly, there has been a violation oftidde 8 of the
Convention.

II. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTON
TAKEN IN CONJUNCTION WITH ARTICLE 8

113. The applicants also invoked Article 14 of @envention taken in
conjunction with Article 8 in relation to the op&om of the Ministry of
Defence policy against them. Article 14 reads devi:

“The enjoyment of the rights and freedoms set famtfithe] Convention shall be
secured without discrimination on any ground sushsex, race, colour, language,
religion, political or other opinion, national av@al origin, association with a national
minority, property, birth or other status.”
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114. The Government argued that no separate issase under
Article 14 of the Convention and the applicantsectlon their submissions
outlined in the context of Article 8 above.

115. The Court considers that, in the circumstarafethe present case,
the applicants’ complaints that they were discrem@a against on grounds
of their sexual orientation by reason of the exiseeand application of the
policy of the Ministry of Defence, amounts in effés the same complaint,
albeit seen from a different angle, that the Chat already considered in
relation to Article 8 of the Convention (see thedDeon judgment cited
above, pp. 25-26, 88 64-70).

116. Accordingly, the Court considers that theli@ppts’ complaints
under Article 14 in conjunction with Article 8 doongive rise to any
separate issue.

[ll. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTON
TAKEN ALONE AND IN CONJUNCTION WITH ARTICLE 14

117. The applicants also complained, under Articlef the Convention
taken alone and in conjunction with Article 14, tthiae policy excluding
homosexuals from the armed forces and the consequsesstigations and
discharges amounted to degrading treatment. Ar8cteads, in so far as
relevant, as follows:

“No one shall be subjected to ... degrading treatroepunishment.”

118. The Government submitted that, given theoasrand reasonable
basis and aim of the policy (maintaining the fightpower and operational
effectiveness of the armed forces) and the absehcany intention to
degrade or humiliate, the policy cannot be categdrias degrading. They
argued that the East African Asians case (apptinatnos. 4403/70 et sqq.,
East African Asians v. the United Kingdom, Comnosss report of
14 December 1973, Decisions and Reports 78-A, pto5which the
applicants referred, was not relevant as it deé&h wacial discrimination.
They agreed that the investigation process wapleasant but argued that,
given the matter at issue, intimate questions were@table and that the aim
was not to humiliate persons but to deal with caaesquickly and as
discreetly as possible. The Government again pdiote that the applicants
chose to participate in the interviews.

119. The applicants maintained that their disaratory treatment,
based on crude stereotyping and prejudice, demedcaused affront to
their individuality and dignity and, as such, amtahto treatment contrary
to Article 3. The distinction made by the Governtnén relation to the
above-cited East African Asians case was a techroog since the
applicants were labelled and categorised, a proedssh debased and
denigrated each applicant’'s existence and charagtereover, treatment
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contrary to Article 3 could not be justified. As tioe suggestion that they
could have chosen not to participate in the intawgi, they submitted that
their complaint related to the entire investigateord dismissal process; the
caution given was in fact the standard caution mgiteea criminal suspect
and the very fact that questions were put was huaifd degrading. The
absence of a legal obligation to answer the questio no way mitigated
that effect since they had to cooperate in orddewetp the investigations as
discreet as possible. In any event, the questiotsnded significantly
beyond an inquiry into sexual orientation in tHagyt were questioned after
they admitted their sexual orientation and manystjaes were prurient and
offensive.

120. The Court recalls that ill-treatment musaiatia minimum level of
severity if it is to fall within the scope of Artee 3 of the Convention. The
assessment of that minimum is relative and depeads all the
circumstances of the case, such as the duratiaiheotreatment and its
physical or mental effects (see the Ireland v.Uhé&ed Kingdom judgment
of 18 January 1978, Series A no. 25, p. 65, § 162).

It is also recalled that treatment may be consatldegrading if it is such
as to arouse in its victims feelings of fear, asgwnd inferiority capable of
humiliating and debasing them and possibly breakimgr physical or
moral resistance (see the Ireland v. the Unitedg#am judgment cited
above, pp. 66-67, 8§ 167). Moreover, it is suffitigh the victim is
humiliated in his or her own eyes (see the Tyrethe. United Kingdom
judgment of 25 April 1978, Series A no. 26, p. 8R2).

121. The Court has outlined above why it considénat the
investigation and discharge together with the béamature of the policy of
the Ministry of Defence were of a particularly geawature (see
paragraphs 90-93 above). Moreover, the Court wawdt exclude that
treatment which is grounded upon a predisposed twashe part of a
heterosexual majority against a homosexual minofithe nature described
above could, in principle, fall within the scope Afticle 3 (seemutatis
mutandis the Abdulaziz, Cabales and Balkandali v. the &thiKingdom
judgment of 28 May 1985, Series A no. 94, p. 4298391).

122. However, while accepting that the policy, etbgr with the
investigation and discharge which ensued, were wintgally distressing and
humiliating for each of the applicants, the Cowtsl not consider, having
regard to all the circumstances of the case, tmattreatment reached the
minimum level of severity which would bring it with the scope of
Article 3 of the Convention.

123. Accordingly, the Court concludes that theas been no violation
of Article 3 of the Convention taken alone or impmction with Article 14.
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IV. ALLEGED VIOLATION OF ARTICLE 10 OF THE CONVENTON
TAKEN ALONE AND IN CONJUNCTION WITH ARTICLE 14

124. The applicants further complained under Agtid0 of the
Convention, taken alone and in conjunction withidet 14, about the
limitation imposed by the existence and operatiébnthe policy of the
Ministry of Defence on their right to give expressito their sexual identity.
Article 10, in so far as relevant, reads as follows

“1. Everyone has the right to freedom of exprassidhis right shall include
freedom to hold opinions and to receive and impafidrmation and ideas without
interference by public authority ...

2. The exercise of these freedoms, since it cawith it duties and responsibilities,
may be subject to such formalities, conditions,trietions or penalties as are
prescribed by law and are necessary in a democsatitety, in the interests of
national security, ... for the prevention of disordet

125. The Government maintained that freedom ofesgion was not an
issue in these cases. They submitted that thecajppdi were free to express
information and ideas and to inform others of ttssrual orientation. The
investigations and their discharges were not thalt@f any expression of
information or ideas but rather a consequence @& fict of their
homosexuality which, until they came under invetian, they had chosen
to conceal. In any event, any interference with dpplicants’ freedom of
expression was justified for the reasons outlimethe context of Article 8
and, accordingly, no separate issue arose undeteAti.

126. The applicants argued that the right to g@xpression to one’s
sexuality encapsulated opinions, ideas and infaonaessential to an
individual and his or her identity. The policy dfet Ministry of Defence
forced them to live secret lives denying them thmapte opportunity to
communicate openly and freely their own sexualtidemwhich, in turn, had
a chilling effect on them and was a powerful intifl factor in their right
to express themselves. For the reasons outlindgeicontext of Article 8,
the applicants submitted that the interference withr right to freedom of
expression did not comply with the requirementthefsecond paragraph of
Article 10 of the Convention. They added that agstriction on freedom of
expression, including the expression of one’s sewuantation, must be
narrowly interpreted and the Government's relianselely on the
justification offered for the interferences witheth Article 8 rights was,
therefore, insufficient in the Article 10 contexGiven the fact that
expression which might shock, offend or disturb wastected, the mere
fact that members of the armed forces would, asiheernment submitted,
have been upset by the presence of known homosexss insufficient
justification for an interference under Article @Dthe Convention.

Finally, the applicants maintained that the Governtis submission as
to their freedom to express their homosexuality Wwally credible. If the
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applicants had done so, they would have been imateddiinvestigated and
discharged; that was what effectively happened.

127. The Court would not rule out that the silenegosed on the
applicants as regards their sexual orientationettoay with the consequent
and constant need for vigilance, discretion andesscin that respect with
colleagues, friends and acquaintances as a rddhié¢ @hilling effect of the
Ministry of Defence policy, could constitute an drference with their
freedom of expression.

However, the Court notes that the subject mattethef policy and,
consequently, the sole ground for the investigatiama discharge of the
applicants, was their sexual orientation which @ “essentially private
manifestation of human personality” (see the Dudg@adgment cited
above, p. 23, 8 60). It considers that the freeddraxpression element of
the present case is subsidiary to the applicamgbt to respect for their
private lives which is principally at issue (semutatis mutandisthe
Kokkinakis v. Greece judgment of 25 May 1993, SeAeno. 260-A, p. 23,
§ 55, and the Larissis and Others v. Greece judgofe?4 February 1998,
Reports1998-I, p. 383, § 64).

128. Consequently, the Court considers that itn@s necessary to
examine the applicants’ complaints under Article dfOthe Convention,
either taken alone or in conjunction with Articlé. 1

V. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTON

129. Finally, the applicants complained of a wiola of Article 13 of
the Convention, in that they had no effective reyneéefore a national
authority in respect of the violations of the Contien of which they were
victims. Article 13 reads, in so far as relevastfallows:

“Everyone whose rights and freedoms as set forfithie] Convention are violated
shall have an effective remedy before a nationglaxity ...”

130. The Government maintained, referring to thiévavajah case
(Vilvarajah and Others v. the United Kingdom judgrmef 30 October
1991, Series A no. 215), that proceedings by wayjudicial review
afforded an effective remedy to the applicants. applicants were able to,
and did, advance the substance of the Conventiganants before the
domestic courts which were, in turn, relied uponthg applicants before
this Court. Any difference between the judicial ieav test and the test
under the Convention was not central to the issoethis case and the
essential reasoning of the Court of Appeal mirrdared which underpinned
the Convention margin of appreciation. Both the dstic courts and the
Convention organs retained a supervisory role suenthat the State did
not abuse its powers or exceed its margin of ajggien.
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131. The applicants submitted that Article 13 eored two minimum
requirements. First, the relevant national autiidrad to have jurisdiction
to examine the substance of an individual’s conmplay reference to the
Convention or other corresponding provisions ofiamal law and,
secondly, that authority had to have jurisdictiengrant a remedy if it
accepted that the individual's complaint was wellided. Moreover, the
precise scope of the obligations under Article 18uld depend on the
nature of the individual's complaint. The contektlte present case was the
application of a blanket policy which interferedtvthe Article 8 rights of a
minority group and not an assessment of an indalidextradition or
expulsion in the context of Article 3 as in the Biog and Vilvarajah cases
(Soering v. the United Kingdom judgment of 7 Jug89, Series A no. 161,
and the Vilvarajah and Others judgment cited ahove)

132. In the applicants’ view, the judicial revieemedy did not meet the
first of these requirements of Article 13 for twonoected reasons. Since
the Ministry of Defence policy was a blanket poliegmitting of no
exceptions, it was impossible for the domestic to consider the merits
of the applicants’ individual complaints. Howevdére impact of the policy
on them varied from case to case. In contrastddmeestic courts could and
indeed were bound to apply the “most anxious saylitio the individual
facts in the above-mentioned extradition and expunlsases of Soering and
Vilvarajah. Secondly, the domestic courts could ask themselves whether
a fair balance had been struck between the genetatest and the
applicants’ rights. The domestic courts were cadino asking themselves
whether it had been shown that the policy as a evhas irrational or
perverse and the burden of proving irrationalityswea the applicants. They
were required to show that the policy-maker ha#i¢taleave of his senses”
and the applicants had to show that this high Huolelshad been crossed
before the domestic courts could intervene. Morgoike applicants
pointed to the comments of the High Court and ef @ourt of Appeal as
the best evidence that those courts lacked jutisdicto deal with the
substance of the applicants’ Convention complaiitsthis context, the
Soering and Vilvarajah cases cited above couldistexduished because the
test applied in judicial review proceedings congegrproposed extraditions
and expulsions happened to coincide with the Caimerest.

133. The applicants further contended that theidicjal review
proceedings did not comply with the second requémeinof Article 13
because the domestic courts were not able to graamedy even though
four out of the five judges who examined the applis’ case considered
that the policy was not justified.

134. Although the applicants invoked Article 13thé Convention in
relation to all of their complaints, the Court riégdhat it is the applicants’
right to respect for their private lives which igngipally at issue in the
present case (see paragraph 127 above). In suhmdtances, it is of the



SMITH AND GRADY v. THE UNITED KINGDOM JUDGMENT 3

view that the applicants’ complaints under Artitf@ of the Convention are
more appropriately considered in conjunction witticle 8.

135. The Court recalls that Article 13 guarantdes availability of a
remedy at national level to enforce the substaric@onvention rights and
freedoms in whatever form they may happen to baredcin the domestic
legal order. Thus, its effect is to require thevsimn of a domestic remedy
allowing the competent national authority both &aldwith the substance of
the relevant Convention complaint and to grant appate relief. However,
Article 13 does not go so far as to require incaaion of the Convention
or a particular form of remedy, Contracting Stdtesng afforded a margin
of appreciation in conforming with their obligat®mnder this provision.
Nor does the effectiveness of a remedy for the qeep of Article 13
depend on the certainty of a favourable outcomeHerapplicant (see the
Vilvarajah and Others judgment cited above, p.§3922).

136. The Court has found that the applicants’trighrespect for their
private lives (see paragraph 112 above) was viblatethe investigations
conducted and by the discharge of the applicantsupnt to the policy of
the Ministry of Defence against homosexuals indh®aed forces. As was
made clear by the High Court and the Court of Appethe judicial review
proceedings, since the Convention did not form partEnglish law,
questions as to whether the application of thecgaliolated the applicants’
rights under Article 8 and, in particular, as toetlter the policy had been
shown by the authorities to respond to a pressowak need or to be
proportionate to any legitimate aim served, weré aquoestions to which
answers could properly be offered. The sole isgfiere the domestic courts
was whether the policy could be said to be “irnadid.

137. The test of “irrationality” applied in the gzent case was that
explained in the judgment of Sir Thomas Bingham MRcourt was not
entitled to interfere with the exercise of an adstmtive discretion on
substantive grounds save where the court wasisdti$fat the decision was
unreasonable in the sense that it was beyond tige raf responses open to
a reasonable decision-maker. In judging whetherdibeasion-maker had
exceeded this margin of appreciation, the humaimtgigcontext was
important, so that the more substantial the interfee with human rights,
the more the court would require by way of justifion before it was
satisfied that the decision was reasonable.

It was, however, further emphasised that, notwathding any human
rights context, the threshold of irrationality whian applicant was required
to surmount was a high one. This is, in the viewhef Court, confirmed by
the judgments of the High Court and the Court opéad themselves. The
Court notes that the main judgments in both cocotamented favourably
on the applicants’ submissions challenging the aieasadvanced by the
Government in justification of the policy. Simondsm LJ considered that
the balance of argument lay with the applicants thiadl their arguments in
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favour of a conduct-based code were powerful (seagraph 30 above).
Sir Thomas Bingham MR found that those submissiminthe applicants
were of “very considerable cogency” and that thely/tb be considered in
depth with particular reference to the potentidé@fveness of a conduct-
based code (see paragraph 37 above). Furthermdviée wffering no
conclusive views on the Convention issues raisethéyase, Simon Brown
LJ expressed the opinion that “the days of thecgolvere numbered” in
light of the United Kingdom’s Convention obligat®r{see paragraph 31
above), and Sir Thomas Bingham MR observed thatnestigations and
the discharge of the applicants did not appearhtmvsrespect for their
private lives. He considered that there might benmrdor argument as to
whether there had been a disproportionate interéerewnith their rights
under Article 8 of the Convention (see paragraplta®ve).

Nevertheless, both courts concluded that the paayd not be said to
be beyond the range of responses open to a redsateiision-maker and,
accordingly, could not be considered to be “irnadid.

138. In such circumstances, the Court considerslear that, even
assuming that the essential complaints of the egpuis before this Court
were before and considered by the domestic coilmesthreshold at which
the High Court and the Court of Appeal could fihe Ministry of Defence
policy irrational was placed so high that it effeety excluded any
consideration by the domestic courts of the questd whether the
interference with the applicants’ rights answeregressing social need or
was proportionate to the national security and ipubtder aims pursued,
principles which lie at the heart of the Court'sasis of complaints under
Article 8 of the Convention.

The present applications can be contrasted witltdlses of Soering and
Vilvarajah cited above. In those cases, the Caurhd that the test applied
by the domestic courts in applications for judicetiew of decisions by the
Secretary of State in extradition and expulsiontenatcoincided with the
Court’s own approach under Article 3 of the Conwant

139. In such circumstances, the Court finds thatdpplicants had no
effective remedy in relation to the violation otthright to respect for their
private lives guaranteed by Article 8 of the Cortien Accordingly, there
has been a violation of Article 13 of the Conventio

VI. APPLICATION OF ARTICLE 41 OF THE CONVENTION

140. Article 41 of the Convention provides:

“If the Court finds that there has been a violatidrthe Convention or the Protocols
thereto, and if the internal law of the High Continag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”
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141. The applicants submitted detailed claims ¢dompensation in
respect of pecuniary and non-pecuniary damage @nthé reimbursement
of their costs and expenses. However, they requuettier information
from the Government before they could completer fhposals.

142. The Government argued at the hearing thatdenf of a violation
would be sufficient just satisfaction or, in theteahative, that the
submissions of the applicants were inflated. Theeggument also required
further time to respond in detail to the applicadefinitive proposals.

143. The Court has already agreed to provide durtime to the parties
to submit their definitive just satisfaction proptss Accordingly, the Court
considers that the question raised under Articleisihot yet ready for
decision. It is, accordingly, necessary to reseatvand to fix the further
procedure, account being taken of the possibilitpro agreement between
the parties (Rule 75 § 4 of the Rules of Court).

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Holdsthat there has been a violation of Article 8 & @onvention;

2. Holds that no separate issue arises under Article lthefConvention
taken in conjunction with Article 8;

3. Holds that there has been no violation of Article 3 lo¢ tConvention
taken either alone or in conjunction with Articlé;1

4. Holds that it is not necessary to examine the applicardsplaints
under Article 10 of the Convention taken eithemal@r in conjunction
with Article 14;

5. Holdsthat there has been a violation of Article 13h&f €onvention;

6. Holdsthat the question of the application of Article @lthe Convention
is not ready for decision;

Consequently,
(a) reserveghe said question;
(b) invites the parties to notify the Court of any agreemémtytmay
reach;
(c) reservesthe further procedure andelegatesto the President the
power to fix the same if need be.
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Done in English and in French, and delivered aulalip hearing in the
Human Rights Building, Strasbourg, on 27 Septermbés.

S. DoLLE J.-P. ©sTA
Registrar President

In accordance with Article 45 § 2 of the Conventaord Rule 74 § 2 of
the Rules of Court, the partly concurring, partlgsenting opinion of
Mr Loucaides is annexed to this judgment.

J.-P.C.
S.D.
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PARTLY CONCURRING, PARTLY DISSENTING
OPINION OF JUDGE LOUCAIDES

| agree with the majority on all points except agards the finding that
there has been a violation of Article 8 of the Gaemvon by reason of the
applicants’ discharge from the armed forces on w@acoof their
homosexuality.

In this respect | have been convinced by the argaimiethe Government
that particular problems might be posed by the camahaccommodation
arrangements in the armed forces. The applicantsldvbave to share
single-sex accommodation and associated facil{Beswers, toilets, etc.)
with their heterosexual colleagues. To my mind, pheblems in question
are in substance analogous to those which wouldtrgem the communal
accommodation of male members of the armed forcéah Wwemale
members. What makes it necessary for males ndtace saccommodation
and other associated facilities with females isdtierence in their sexual
orientation. It is precisely this difference betwe&domosexuals and
heterosexuals which makes the position of the Gowent convincing.

| find the answer given by the majority regardihgstaspect of the case
unsatisfactory. The Court noted (at paragraph XGBeojudgment) that the
HPAT considered that “separate accommodation fondsgxuals would
not be warranted or wise” and the Court found thratany case, “it ha[d]
not been shown that the conduct codes and disarplirules ... could not
adequately deal with any behavioural issues arisimghe part either of
homosexuals or of heterosexuals”. The fact thaarsée accommodation is
not “warranted or wise” does not justify communat@mmodation if such
accommodation is really problematic. On the oth&ndy “conduct codes
and disciplinary rules” cannot change the sexuentation of people and
the relevant problems which — for the purposes lté tssue under
consideration — in the analogous case of women smékencumbent to
accommodate them separately from male soldierss the compulsory
living together of groups of people of differentxgal orientation which
creates the problem. | should add here that if lemxgals had a right to be
members of the armed forces their sexual oriemtat@muld become known
either through them disclosing it or manifestingnisome way.

The aim of not allowing homosexuals in the armadde was to ensure
the operational effectiveness of the armed foraes @ this extent the
resulting interferences pursued the legitimate awohs'the interests of
national security” and “the prevention of disordefhis was accepted by
the Court. My disagreement with the majority redate the question of
whether the interference in the present case cawis&dered “necessary in
a democratic society” for the aim in question. Thajority underlined the
principle that when the relevant restrictions tG@nvention right concern a
most intimate part of an individual’s private lifgere must exist particularly
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serious reasons before the interferences can ysdtisf requirements of
Article 8 of the Convention. However, | agree wile Government that the
narrow margin of appreciation which is applied &s&s involving intimate
private-life matters is widened in cases like thespnt, in which the
legitimate aim of the relevant restriction relatés the operational

effectiveness of the armed forces and, thereforéhe interests of national
security. This, | think, is the logical connotatiof the principle that, in

assessing the pressing social need in cases demeces with the right to
respect for an individual’s private life from th&sdpoint of the protection
of national security, the State has a wide mardimappreciation (see the
Leander v. Sweden judgment of 26 March 1987, Se&kiem. 116, p. 25,

§ 59).

Regard must also be had to the principle that étihs incapable of
being imposed on civilians may be placed on certdirthe rights and
freedoms of members of the armed forces (see thacKa Turkey
judgment of 1 July 1997Reports of Judgments and Decisiat@07-1V,
p. 1209, § 28).

| believe that the Court should not interfere siynpkcause there is a
disagreement with the necessity of the measuremnthk a State. Otherwise
the concept of the margin of appreciation wouldrianingless. The Court
may substitute its own view for that of the natioaathorities only when
the measure is patently disproportionate to the @umsued. | should add
that the wider the margin of appreciation allowedhe State, the narrower
should be the scope for interference by the Court.

| do not think that the facts of the present casify our Court’s
interference. As | have already stated above, theiad orientation of
homosexuals does create the problems highlightettidoysovernment as a
result of the communal accommodation with heteroaksx There is
nothing patently disproportionate in the approathhe Government. On
the contrary, it was in the circumstances reasgnapén to them to adopt
the policy of not allowing homosexuals in the arnfie@ates. This condition
was made clear to the applicants before their iteoemt. It was not
imposed afterwards (cf. the Young, James and Wehstdhe United
Kingdom judgment of 13 August 1981, Series A nq.pi&5, § 62). In this
respect it may be useful to add that the Converdimes not guarantee the
right to serve in the armed forces (see Marango€yprus, application
no. 31106/96, Commission decision of 3 December 7199. 14,
unreported).

In the circumstances, | find that the applicaniscdarge on account of
their homosexuality in pursuance of the Ministry @éfence policy was
justified under Article 8 § 2 of the Convention, lasing necessary in a
democratic society in the interests of nationalsécand the prevention of
disorder.



