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1. DEPUTY JUDGE: This is a renewed application germission to apply for judicial
review, permission having been refused on the gapgrHHJ Hickinbottom on 24
April 2008. The claimant, a Sri Lankan nationa&elss to challenge the decision of the
defendant dated 1 October 2007 not to accept hisgiusubmissions of 16 May 2006
as a fresh asylum claim. Judge Hickinbottom olestas follows:

"The claimant's claim for asylum was ultimatelyusgd by the IAT on

appeal on 17 April 2003. Further representatioesewnade on 16 May
2006, and refused as a fresh claim on 1 October7.200~urther

representations were made that day. On 17 Jar2@8§, the day after
these proceedings were issued, the defendant wgaii@ to the claimant
refusing to deal with the further representations @ew claim. The only
new information relied upon in these representatiomas (1) the IAT

guideline case of LP (Sri Lank$2007] UKIAT 76, and (2) documents
indicating a worsening position in Sri Lanka, sashthe UNHCR report
of 2006 and the Canadian report of 19 February 2007

The defendant was justified in not accepting tipregentations as a fresh
claim. On 23 February 2003, the IAT found at pempf 27 that it was
unlikely that the claimant was recorded as beingtecin Sri Lanka, and
in the circumstances, he was not at risk on redsrheing of no interest to
the authorities. Although the general situatiolsimLanka has worsened
since then, there is no cogent evidence that #keto the claimant upon
return has increased. Given the earlier findindpot, the defendant was
entitled to conclude that the recent guideline a#deP did not assist the
claimant, and that the claimant had failed to owere even the modest
hurdle for fresh claims set out in WM (DR{2006] EWHC Civ 1495 at
paragraph 7, ie informed by anxious scrutiny theteot of the new
representations taken with the previously consdiereaterial did not
create a realistic prospect of success in an aiit to an immigration
judge.

For these reasons, | consider the grounds relied ape unarguable.”

2. The ground for renewal is that the judge did adéquately consider LB context.
The claimant submits that since he was found cledig the Tribunal and his appeal
was allowed by the original Tribunal, the new fastoontained in Lndividually and
cumulatively expose him to risk. 1 do not accdgttsubmission. | agree with Judge
Hickinbottom that LRdoes not assist the claimant. The holdings imielre as follows:

"(1) Tamils are not per se at risk of serious hd&rom the Sri Lankan
authorities in Colombo. A number of factors mayrease the risk,
including but not limited to: a previous record asuspected or actual
LTTE member; a previous criminal record and/or tartding arrest
warrant; bail jumping and/or escaping from custobgying signed a
confession or similar document; having been askethé security forces
to become an informer; the presence of scarringymefrom London or
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other centre of LTTE fundraising; illegal departdirem Sri Lanka; lack
of an ID card or other documentation; having madeaaylum claim
abroad; having relatives in the LTTE. In every ¢dkese factors and the
weight to be ascribed to them, individually and aletively, must be
considered in the light of the facts of each cadetlirey are not intended
to be a check list.

(2) If a person is actively wanted by the polmed/or named on a
Watched or Wanted list held at Colombo airportytheay be at risk of
detention at the airport.

(3) Otherwise, the majority of returning failedyaum seekers are
processed relatively quickly and with no difficuligyond some possible
harassment.

(4) Tamils in Colombo are at increased risk ofnfestopped at
checkpoints, in a cordon and search operationf being the subject of a
raid on a Lodge where they are staying. In gendhnal risk again is no
more than harassment and should not cause anpdadgifficulty, but
Tamils who have recently returned to Sri Lanka laade not yet renewed
their Sri Lankan identity documents will be subjazimore investigation
and the factors listed above may then come intp. pla

(5) Returning Tamils should be able to estabiishfact of their recent
return during the short period necessary for neamtity documents to be
procured.

(6) A person who cannot establish that he igaltnisk of persecution in
his home area is not a refugee; but his appealsuegeed under article 3
of the ECHR, or he may be entitled to humanitapawstection if he can

establish he would be at risk in the part of thentoy to which he will be

returned.

(7) The weight to be given to expert evidencalifiiual or country)
and country background evidence is dependent uperguality of the
raw data from which it is drawn and the qualitytlod filtering process to
which that data has been subjected. Sources sthaulgiven whenever
possible.

(8) The determinations about Sri Lanka listedpara 229 [of the
determination - see below] are replaced as cougtigance by this
determination. They continue to be reported cases."”

3. LPitself, and subsequent decisions in relation tedaTamil asylum seekers from Sri
Lanka, have been helpfully reviewed by Sir Georgavihhan in his judgment on 22
May 2008 in_Sivanesaf2008] EWHC 1146 Admin. These decisions inclutie t
judgment of Collins J in_Nishantbar Thangesward®07] EWHC 3288 Admin, at
paragraph 16 of which Collins J said that the wes:
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"... whether there are factors in an individualegcas one or more, which
might indicate that the authorities would regarel ittdividual as someone
who may well have been involved in the LTTE in gndicant fashion to
warrant his detention or interrogation."

4.  Sir George Newman gave judgment as follows egraphs 41 to 43 of his judgment:

"41. The lesson to be learned from this case istieacentral question is
whether a real risk exists that the authorities id@uspect the claimant
of having a sufficiently significant link to the OTE which could cause
him to be detained on his return to Sri Lanka.

42. The question must be answered after a thorasgbssment has been
made of the findings made by the judge in connactiith the original
claim. This is required because a fresh judge takKe the original
conclusion as his starting point. In the cases pending, depending as
they do on changed circumstances in Sri Lankaaslsessment should be
directed at the conclusions which have been reautéch establish the
profile of the claimant. It is likely that the alaant (or his lawyers) will
have advanced a profile by reference to a numbeiskffactors. Each
case must be considered on its own facts. Theradh LP are not
exhaustive but are ones commonly found to have peesent in many
cases. They may be reflected in any one caseliifieaent manner to that
described in LP The requirement that each case should be coesdida
its own facts means that the formulaic repetitidraaonclusion in LP
will not be sufficient if differences of detail apresent. Where factors
capable of showing a connection of significanceh® LTTE are relied
upon, a careful assessment of the detail will lpgired. The judgment of
Collins J. provides clear guidance on the line leetwreal risk factors and
background factors. That said, a combination ofdis could materially
affect the conclusion. It must always be remembénat the requirement
for anxious scrutiny means addressing the relexgpresentations which
have been advanced. A failure to do so will notsheed by repetitive
citation of principle from cases or sections of etddmination which are
arguably in point without the reason for referritigthe section being
stated.

43. An examination of decisions in other casesasgly similar, should

be avoided. The detailed facts of another casebsamn unreliable

barometer of risk and are likely to lead to a decideing taken in the
case under consideration which is driven, not atedous scrutiny in the
case in question, but by the decision of a judge diifferent case. That is
not to say that a comparative exercise cannot &alpcision-maker, but
undue weight should not be attached to the result.”

5.  Mr Chatwin, for the claimant, attacks in partaayparagraph 20 of the decision letter of
17 January 2008. That paragraph relates to tkefaigtor of a previous record as a
suspected or actual LTTE member or supporter. démsion letter concludes that
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there is no evidence that the Government would leawecord of this claimant. This
claimant's case is a case of a bribery relatedsele In LRthere is a passage under the
heading: "Bail jumping and/or escape from custodwhich are addressed in
paragraphs 212 and 213, and then in paragraphLPlehntinues as follows:

"The situation however, in respect of those whoehawt been to court
and may have been released after the payment oiba twve do not
consider falls into the same category. Much wilpeled on the evidence
relating to the formality of the detention (or lagkit) and the manner in
which the bribe was taken and the credibility oé tiotal story. If the
detention is an informal one, or it is highly udii that the bribe or 'bail’
has been officially recorded, then the risk lewelhte applicant is likely to
be below that of a real risk. The respondent catgehat a detention by
the authorities, when there is a suspicion of juaiping or escape from
detention, would lead to harassment only, and radtreatment rising to
the level of persecution, or a breach of the hutagan protection or
Article 3 thresholds. While we would agree thatréhenay well be
situations where Tamils with little or no profilelated to the LTTE, or
other 'terrorist' groups, could be briefly detainmaod harassed, as no
doubt happens in round ups in Colombo and elsewhezeconsider it
illogical to assume that an escapee, from Sri Lankmvernment
detention, or a bail jumper from the Sri Lankanrteystem, would be

merely 'harassed’' given the climate of torture withpunity that is
repeatedly confirmed as existent in the backgrooraterial from all
sources. We consider (as we think it does in theellgmt's particular
case), that the totality of the evidence may ptina real risk, in some
cases, of persecution or really serious harm whescarded escapee or
bail jumper is discovered, on return to Sri Lanka."

One notes therefore the contrast made thereebatwa bail jumper or someone who
escapes from custody on the one hand, and somelomaswthe subject of a bribery
related release on the other hand. Section 1ieofiécision in LHFrom paragraph 229
onwards deals with the Tribunal's conclusions aa ¢bntinuing applicability of Sri
Lankan country guidance cases. Paragraph 229sete®untry guidance cases that are
no longer to be treated as country guidance, biuthmtemain as reported cases (and a
number of such cases are then set out), includingP02] UKIAT 01336 relating to
medical reports and analysis, and then paragraflstages:

"The following will retain country guidance stathst, as always, should
be looked at in the context of the developing situeand in the light of
any more up to date evidence."

There are then two such cases, one of which iRk — Bribery — Release) Sri Lanka
CG[2002] UKIAT 03444. Paragraph 230 continues:

"Although this case concerned the position in md@2, paragraphs 28
and 29 of the determination (which deal with scay)i are not
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inconsistent with the evidence that was beforenagsparagraphs 19 to 27
(which deal with the issue of bribery) remain cetemt with the evidence
we have heard, the submissions made and conta@iscehtinues to be a
common sense approach to the issue of briberyecklaleases."

8. In his judgment in_SivanesaBir George Newman at paragraph 19 of his judgment
refers to paragraphs 19-27 of Fiaving been approved in paragraph 230 of it
indicates that they give guidance, including wisaset out in paragraphs 21, 24 and 25
as follows:

"21. When someone has been in custody for a signif period of time
it is reasonable to presume that some record wake rahithe detention
and this record may still exist and be available iftspection by the
authorities. If the record does still exist one naégo reasonably presume
that it includes a reference to the individual'srent status. By this we
mean whether he is currently wanted by the auiberitor whether his
release concluded the authorities’ adverse intenesthim. These
presumptions are supported by the statement frorm ID
superintendent, set out above, that their compoméy holds the name
and address and age of wanted people. We alsametessing that this
record kept by the CID does not include people Véied to comply with
reporting restrictions after a release.

24. This evidence is not wholly unequivocal inteésms but it reinforces
the view taken by the Tribunal on common sense rgisuin
Amalathaasethat:

‘It seems to us that it is highly improbablesty the least that a
police officer, releasing a man on payment of &dyriwould
record it as an escape. There is certainly no tedd so. If the
police wanted to keep an interest in him all thaswecessary
was to note that he might be of interest in theriit Normally
if someone is released on payment of a bribe arofise it is
indeed because the authorities take the view thaetis no
good reason to detain him even if there is somelv@ment
with the LTTE at a very level.'

25. We agree and conclude, in the light of the W®Robservations, that
bribery related releases, especially from armyamstwould not, in the
absence of some special and credible reason, bly lik be treated as
escapes, and would not result in the inclusiorefihdividuals involved
on a wanted list."

9. It seems to me that the conclusion to be dram fall of that is that, in general, on the
country guidance currently applicable, a persoeastd on payment of a bribe will not
be on a wanted list. In my judgment, it was ratiofor the Secretary of State to
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10.
11.

12.

conclude that this was not an exceptional casagrée with the reasons given by HHJ
Hickinbottom, and | do not for my part find in tldecision letter of 17 January 2008
any error in the approach adopted or in the cormiushich is arrived at.

| therefore uphold the refusal of permissioapply for judicial review.

MS PATRY HOSKINS: Thank you very much, my Lor&¥ou will have seen that
HHJ Hickinbottom also dealt with the question o$tsp so | have no further application
to make.

DEPUTY JUDGE: Yes.
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