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DECISION: The Tribunal affirms the decision not to grant #mpplicant a Protection
(Class XA) visa.

STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is a review of a decision made by a delegateeoMinister for Immigration and

Citizenship on [date] refusing an application bg Hpplicant for a Protection (Class
XA) visa. The applicant was notified of the decisionder cover of a letter dated
[date] and the application for review was lodgedhwhe Tribunal on [date]. | am

satisfied that the Tribunal has jurisdiction toiesw the decision.

The applicant is a citizen of Sudan. He arriveddustralia in [month, year] and he
applied for a Protection (Class XA) visa on [date].

RELEVANT LAW

In accordance with section 65 of thegration Act 1958 (the Act), the Minister may
only grant a visa if the Minister is satisfied tlla¢ criteria prescribed for that visa by
the Act and the Migration Regulations 1994 (the iRatipns) have been satisfied.
The criteria for the grant of a Protection (Clash) Xisa are set out in section 36 of
the Act and Parts 785 and 866 of Schedule 2 tdr#gulations. Subsection 36(2) of
the Act provides that:

‘(2) A criterion for a protection visa is that thpplicant for the visa is:

(@) a non-citizen in Australia to whom the Ministexr satisfied Australia has
protection obligations under the Refugees Convani® amended by the Refugees



Protocol; or
(b) a non-citizen in Australia who is the spousa diependant of a non-citizen who:
. (i) is mentioned in paragraph (a); and
. (ii) holds a protection visa.’

Subsection 5(1) of the Act defines the ‘Refugeesveation’ for the purposes of the
Act as ‘the Convention relating to the Status ofugees done at Geneva on 28 July
1951’ and the ‘Refugees Protocol’ as ‘the Protaetdting to the Status of Refugees
done at New York on 31 January 1967’'. Australia garty to the Convention and the
Protocol and therefore generally speaking has gtiote obligations to persons
defined as refugees for the purposes of thosenatienal instruments.

Article 1A(2) of the Convention as amended by thetétol relevantly defines a
‘refugee’ as a person who:

‘owing to well-founded fear of being persecuted f@asons of race, religion,
nationality, membership of a particular social graw political opinion, is outside the
country of his nationality and is unable or, owitogsuch fear, is unwilling to avail

himself of the protection of that country; or whmt having a nationality and being
outside the country of his former habitual resigens unable or, owing to such fear,
is unwilling to return to it.’

The time at which this definition must be satisfisdhe date of the decision on the
application:Minister for Immigration and Ethnic Affairsv Sngh (1997) 72 FCR 288.

The definition contains four key elements. Firbg ipplicant must be outside his or
her country of nationality. Secondly, the applicanist fear ‘persecution’. Subsection
91R(1) of the Act states that, in order to comehimithe definition in Article 1A(2),
the persecution which a person fears must invadegious harm’ to the person and
‘systematic and discriminatory conduct’. Subsec8adR(2) states that ‘serious harm’
includes a reference to any of the following:

(a) a threat to the person'’s life or liberty;

(b) significant physical harassment of the person;

(c) significant physical ill-treatment of the penso

(d) significant economic hardship that threatemsgérson’s capacity to subsist;

(e) denial of access to basic services, wheregh@abthreatens the person’s capacity
to subsist;

(f) denial of capacity to earn a livelihood of akigd, where the denial threatens the
person’s capacity to subsist.

In requiring that ‘persecution’ must involve ‘systatic and discriminatory conduct’
subsection 91R(1) reflects observations made byAtlsralian courts to the effect
that the notion of persecution involves selectiveralsment of a person as an
individual or as a member of a group subjectedutthsharassmentChan Yee Kin v
Minister for Immigration and Ethnic Affairs [1989] HCA 62; (1989) 169 CLR 379
per Mason CJ at 388, McHugh J at 429). Justice MHuent on to observe {Bhan,

at 430, that it was not a necessary element ofctimeept of ‘persecution’ that an
individual be the victim of a series of acts:



‘A single act of oppression may suffice. As longlas person is threatened with harm
and that harm can be seen as part of a coursestédnsgtic conduct directed for a

Convention reason against that person as an indiior as a member of a class, he
or she is “being persecuted” for the purposes ®Gbnvention.’

‘Systematic conduct’ is used in this context nottire sense of methodical or
organised conduct but rather in the sense of cdnilatis not random but deliberate,
premeditated or intentional, such that it can becdbed as selective harassment
which discriminates against the person concernedafdConvention reason: see
Minister for Immigration and Multicultural Affairs v Haji Ibrahim [2000] HCA 55;
(2000) 204 CLR 1 at [89] - [100] per McHugh J (dissng on other grounds). The
Australian courts have also observed that, in otderonstitute ‘persecution’ for the
purposes of the Convention, the threat of harmgeraon:

‘need not be the product of any policy of the gowmeent of the person’s country of
nationality. It may be enough, depending on theurirstances, that the government
has failed or is unable to protect the person iestjan from persecution’ (per
McHugh J inChan at 430; see alsapplicant A v Minister for Immigration and Ethnic
Affairs[1997] HCA 4; (1997) 190 CLR 225 per Brennan CJ at 233, McHugh25b8)

Thirdly, the applicant must fear persecution ‘feasons of race, religion, nationality,
membership of a particular social group or polltiopinion’. Subsection 91R(1) of
the Act provides that Article 1A(2) does not appiyelation to persecution for one or
more of the reasons mentioned in that Article unlésat reason is the essential and
significant reason, or those reasons are the eéskantl significant reasons, for the
persecution’. It should be remembered, howevet, tmthe Australian courts have
observed, persons may be persecuted for attriibhtes are perceived to have or
opinions or beliefs they are perceived to holdegpective of whether they actually
possess those attributes or hold those opiniomeloefs: see€Chan per Mason CJ at
390, Gaudron J at 416, McHugh J at 498nister for Immigration and Ethnic Affairs

v Guo [1997] HCA 22; (1997) 191 CLR 559 at 570-571 per Brennan CJ, Dawso
Toohey, Gaudron, McHugh and Gummow JJ.

Fourthly, the applicant must have a ‘well-foundétr of persecution for one of the
Convention reasons. Dawson J saidChan at 396 that this element contains both a
subjective and an objective requirement:

‘There must be a state of mind - fear of being @auted - and a basis - well-founded
- for that fear. Whilst there must be fear of bepggsecuted, it must not all be in the
mind; there must be a sufficient foundation fort thear.’

A fear will be ‘well-founded’ if there is a ‘realhance’ that the person will be
persecuted for one of the Convention reasons drlshe returns to his or her country
of nationality: Chan per Mason CJ at 389, Dawson J at 398, Toohey 40@t
McHugh J at 429. A fear will be ‘well-founded’ irhis sense even though the
possibility of the persecution occurring is welldye 50 per cent but:

‘no fear can be well-founded for the purpose of @@vention unless the evidence
indicates a real ground for believing that the eggpit for refugee status is at risk of
persecution. A fear of persecution is not well-fded if it is merely assumed or if it is



mere speculation.” (seuo, referred to above, at 572 per Brennan CJ, Dawson,
Toohey, Gaudron, McHugh and Gummow JJ)

CLAIMSAND EVIDENCE

In accordance with section 418 of the Act, the Uni&l was given the Department’s
files [file number] and [file number] relating tbe applicant. The applicant appeared
before the Tribunal to give oral evidence by videoference on [date]. The Tribunal
was assisted by an interpreter in the Arabic laggudahe applicant was represented
by [person A] of [organisation A], a registered naijon agent. [Person A] attended
the hearing with the applicant.

The applicant’s original application

The applicant is aged in his [age]. According te tietails in his original application
he completed [humber] years of education in Sudtbn.said that he had last left
Sudan in [year]. He said that from [year] to [mgntear] he had lived in [country A]
where he had worked as a [profession] in a [businéke said that from [month, year]
until [month, year] he had been in the service mér§on B] in [country B] as a
[profession].

The applicant said that he belonged to the [etgroap A] ethnic group. He said that
he had left Sudan because he had feared for hesysale said that a government
official had threatened him with death. He said titehad left [country B] because if
he went back there he would be arrested and Kidledot working for the intelligence
service. He said that if he went back to Sudan baldvbe arrested, detained and
tortured and that he might be killed. He said that would be mistreated by
government officials in Sudan and by the intelligeservice in [country B]. He said
that this would happen because of his [ethnic grApgthnic background and his
refusal to assist the intelligence service. He shat the authorities in Sudan and
[country B] would not protect him because they wéehind the discriminatory
policies against the [ethnic group A] people. Hel gshat they had forced the [ethnic
group] people to leave their lands and to livefea &f poverty and that [ethnic group
A] were discriminated against.

In a statement accompanying his original applicatlte applicant said that when he
had been about [number] years old his family hadnbforced to leave [city A]
because of the [construction project] which was\gaionstructed. He said that after
this his family had lived in a small house in [cBY. He said that his father had faced
discrimination because he was [ethnic group A].sHiel that people could tell [ethnic
group A] because of their dark skin colour anddezd. He said that his family had
lived in poverty in [city B] and he himself had no¢en able to finish his education
because he had had to work to help feed his famitg. applicant said that in [year],
after he had got married, he had gone to work auifiery A]. He said that he had not
been able to earn enough money in Sudan to loek B¢ wife and parents and he
had not been able to accept the discriminationauefaaiced as a [ethnic group A]. He
said that he had worked for long hours in [busiegss Sudan but that he had been
paid less than a non-[ethnic group A] person. Hd gat he had not had the same
rights as [ethnic group C] and he had not been @wmbkpeak his language or to talk
about his culture, customs and civilisation. Hel $hat he had therefore felt stateless.



The applicant complained about the conditions sfvork in [country A] as well. He
said that there too he had been treated badly bedaihad been considered a [ethnic
group D] and poor. He said that unfortunately té#haric group C] looked down on
poor, [ethnic group D] and non-[ethnic group C]. s&d that his wife and children
had remained in [country B] and had lived a lifedeSpair and misery. The applicant
said (contrary to the details in his applicatioseif) that in early [year] he had
returned to Sudan because he had not been aldadw his work visa in [country A].
He said that he had not found work because ofdtlm|c group A] race and he had
decided to leave Sudan again. He said that he & argument about the rights of
the [ethnic group A] people with an official in tigwvernment who belonged to the
ruling party. He said that this man had threatdmedwith arrest if he did not retract
what he had said but that he had refused. He batdthis man had told him that he
would be arrested ‘in a day or two’ so he had degtith go to [country B].

The applicant said that in [country B] he had warker [person B] and that he had
again had to work long hours for little money jtstsupport his family. He said that
the [country B] [ethnic group C] looked down on fle¢hnic group A] people, even if
they were [country B] citizens. The applicant sdidt on [date] he had been stopped
near his home by two people who had introduced $lebras as being from the
[organisation name], the intelligence servicessHigl that they had taken him to their
office where he had been kicked and insulted. htktbat they had threatened that he
would be sent to prison for being against the gowent and for calling for an
independent [ethnic group A] country. He said tin&t next day they had asked him
about the people he had been working with agahesgbvernment. He said that they
had noticed that two or three times a week he hatdarfew men in a café to talk
about the problems of the [ethnic group A] peopld dheir struggle for freedom and
establishing our country’.

The applicant said that the people from the irgehice services had kept torturing
him for one week. He said that ‘their officer’ hedd him he would be released if he
agreed to work for them as an informer. The appticaid that when he had refused
the officer had ordered his men to beat him antuterhim. He said that they had
threatened to bring his wife to see them humilga@md torturing him. The applicant
said that he had had no choice but to accept tféer. He said that they had
nevertheless kept him in a very dark small roomafoother week. The applicant said
that he had not told his family the truth but hagided to leave [country B] and to try
to find refuge in a Western country. He said trehhd been granted visas to travel to
both the [country C] and Australia and had decittedome to Australia. He said that
he could not go back to Sudan because he had i®dtdme when he had been
[number] years old and he had been beaten up bseth#ity service personnel about
[number] years previously and had been threatein@idhe would be killed. He said
that he feared that if he returned to [country B} Wwould be arrested by the
intelligence services because he had not workedtfiem and that he would be
tortured and might die. He submitted material doaded from the Internet regarding
the [ethnic group A] people.

The applicant’s previous application for an Offghélumanitarian Visa

The applicant had previously applied in [country fBf an Offshore Humanitarian
Visa. In that application he said that he had newarried. He said that he had



completed [number] years of primary school and [barh years of intermediate
school. He said that from [year] until [year] hedhHzeen employed as a [occupation]
in Sudan and that from [month, year] until [mongkar] he had been self-employed
in [country B] as a ‘[occupation]'.

In a statement accompanying that application he theit he belonged to the [ethnic
group B] tribe and that he had been harassed tedredetained, tortured and insulted
by the security organs of the current regime ing®uidr criticising the policies of the
regime and for his ethnic group (the [ethnic gr&}pribe). The applicant said that he
had attended school up until the intermediate stageity C] and that after he had
left school he had worked in the [industry] area &ad learned ‘[occupation]’. He
said that he had worked as a [occupation] betweity D] and [city C] and that he
had ‘lived peacefully in spite of the security lesment’. He said that in [year] he had
joined the [organisation B] in [city C] and that fdate] he had attended a meeting of
the executive committee of the [organisation B]wdtich the President of the
[organisation B] and a person in military uniformadhtalked about the rebels in
Darfur and had called on the [workers] to suppbe government by [occupational
duties] to the ‘operation zone’. The applicant shik at this meeting he had criticised
the regime’s policies and had told the meeting ligatvas against the war in Darfur.

The applicant said that at midnight the securityaons had raided his house and had
arrested him. He said that he had been taken fto dffecce where he had been
guestioned about his opposition to the regime’scpd. He said that a security officer
had accused him of inciting citizens against théc@s of the regime, of being a
member of an opposition party and of being an agewt ‘fifth columnist’. The
applicant said that he had been severely tortunedtfareatened with death before he
had been released on [date] on condition that theali leave [city C], that he did not
disclose what had happened to him in detentiont, tieareported weekly to the
security offices, that he cooperated with the sgcurgans, that he did not go to
gatherings and that he would go to the ‘operatimmez whenever asked. He said that
he had been told that he would be executed if ieoi comply with these conditions.

The applicant said that he had hidden in the hofisefriend for a week and that he
had then hidden in the house of a relative in [@Blybefore he had left Sudan,
reaching [country B] on [date]. He said that he uliegally resident in [country B]
and that the [country B] authorities could arreish land deport him to Sudan. The
applicant said that if he returned to Sudan theirsigcorgans of the current regime
would arrest him and torture him severely then atedim because he had not
complied with the conditions on which he had beddaased, because he had escaped
from the security elements of the current regime la@cause of his ethnic group, the
[ethnic group B] tribe.

The applicant’s representative’s submission toTttieunal

In a submission received by the Tribunal on [ddbe§ applicant’s representative
referred to a decision of the Tribunal (differentignstituted) in relation to a [ethnic
group A] applicant from [country B] and to informat cited in that decision
regarding the situation of the [ethnic group A] coomity in [country B]. He also
referred to information downloaded from the Intérimewhich it was claimed that
Sudanese [ethnic group A] were facing ‘ethnic amdtucal cleansing’ under the



Islamist government, that the Sudanese Governmead wactively working to
construct [construction projects] which would fofe¢hnic group A] to abandon their
ancestral homes (although it noted that constrnadfothe [construction project] had
been suspended) and that it had excluded [ethmiapgA] from its development
plans.

The applicant’s representative submitted that thelaBese Government was in
serious political trouble internationally in retai to Darfur and that it could not be
suggested, therefore, that the Sudanese Governmoetd offer effective protection
to [ethnic group A]. He submitted that the discnatory treatment of [ethnic group
A] in obtaining work in Sudan was clear from theiden of the Tribunal to which he
had referred but as noted above that decisionegkliat [ethnic group A] in [country
B]. He said that the Sudanese Government had reinthee possibility of [ethnic
group A] being taught in their own language. Hersiited that [ethnic group A] were
visibly [ethnic group D], not [ethnic group C], ahd submitted that this made them a
‘particular social group’ for the purposes of then@ention. He produced an article
downloaded from the Internet relating to [ethniowgy C] racism with regard to
[ethnic group D].

The applicant’s evidence at the hearing before me

At the hearing before me the applicant said thathad had the assistance of an
interpreter when he had prepared his original appbn to the Department of

Immigration for a protection visa and that all theswers in that application were
correct and complete. He said that the statemestnaiganying that application had

been read back to him in Arabic and that it acalyateflected his claims for refugee

status. He said that he had last left Sudan oe]dat

The applicant said that when he had been aboutladnyears old his family had
been displaced from [city A] as a result of the stauction of the [construction
project] in [country B]. He initially said that himily had gone to [city D] in the
[area] of Sudan. | noted that in the statementmpamying his current application he
had said that his family had lived in a small hoirsécity B]. The applicant agreed.
He said that any Sudanese could live there. | abkedf he had lived there and he
said that he had, and that this had been wheradhedmpleted his schooling. He said
that he had only completed primary school. | ndted in his application he had said
that he had completed intermediate school. Theicgpyl said that he had not
completed the intermediate level.

| put to the applicant that in his application & offshore humanitarian visa which he
had lodged in [country B] in [date] he had saidt the had attended school up to the
intermediate stage in [city C]. The applicant stidt he did not know English. He
said that someone had completed this applicatiomifa and this person had taken
money from Sudanese who applied in [country B]. dé& that he did not know
exactly what this person had written. He said tltehad given this person the same
story he had told in his current application. Hel $hat he had not studied in [city C].
He said, however, that [city C] was the same aty [D]. He confirmed that he
claimed he had attended school in [city B].



| noted that when | had asked the applicant whexd¢amily had gone after they had
been displaced from [city A] he had said that theg gone to the [area] of Sudan.
The applicant said that all the people who had lokgpriaced had gone to the [area] of
Sudan. | noted that this would suggest that hedtadied in [city C]. The applicant
said that some people had wanted to stay in theesplace even after the
[construction project]. | noted that | was not tatkabout some people but about what
his family had done. The applicant said that himsifa was scattered everywhere and
they did not have a home now. | noted that | wakrgit clear whether he claimed
that they had gone to [city C] in the [area] of &udr to [city B]. The applicant said
that all the people had been settled in [city O] when | asked him if this had been
where his family had gone he repeated that theygbae to [city B].

| put to the applicant that he had told me eathat his family had gone to [city D]
and that he had said that this was the same gs{¢itThe applicant denied that he
had said this. He said that he had been [numberky&@d and they had moved all the
people to [city D] He repeated that all the peopl® had been displaced had been
settled in [city C]. He said, however, that he Inagder spent any time in [city D]. He
denied that he had said that he had gone thersaideghat some people had been sent
there but he himself had never been there. | wiemk again to clarify the applicant’s
evidence with him. He said that all the people baen sent to the [area] of Sudan but
he repeated that he and his family had gone tg Rjt He said that his father had
decided not to go to [city C]: he had wanted tometo [city A].

| noted again that in his [year] application the@lagant had said that he had gone to
[city C] and that it had been there that he hadpleted his intermediate schooling.
The applicant repeated that he did not know Englisth that he did not know what
was written in this application. | noted that trergpn who had written this had clearly
not made it all up: it must have been based on wadtad been told by the applicant.
The applicant repeated that he had told this petisersame story he had told in his
current application. | noted that the two storiesavnot the same. The applicant said
that he had been surprised when he had receiveddebsion on his current
application because it suggested that he had sads i[year] application that he had
been sent to Darfur whereas he had never beenrfarDa

The applicant said that after he had finished schedad worked with his father. He
said that he had been working in [businesses] ity [B] before he had gone to
[country A] in [year]. He said that prior to [yedr¢ had been living in Sudan. | noted
that in his current application he had said thathhd got married in [city B] in
[month, year]. The applicant said that he had noeetil the date, [date], but that he
had got married in Sudan, not in [country B]. Thpplecant confirmed that he had
lived in [country A] for almost [year] years. Heiddhat during this time his wife had
lived in [city B]. | noted that in his current ajpgtion he had said that his wife had
lived in [country B]. The applicant said that shedhgone to [country B] when his
father had been ill. He said that his father hagdiin Sudan but they preferred
[country B] doctors. | noted that in his [year Aj@ication the applicant had said that
he had worked as a [occupation] between [city Ddl @city C] in Sudan. The
applicant said that he did not know anything abwiiat the person who had
completed this application had written and that thas not true.



The applicant confirmed that he claimed that he fewkned to Sudan in early [year]
and that he had last left Sudan on [date]. | asledwhat he feared would happen to
him if he returned to Sudan now. The applicant ghet he had been in danger
because a member of the ruling party had threatenkid him as they had killed two
others, [person C], a [ethnic group A], and a persalled [name], a [ethnic group C].
He said that the member of the ruling party hadatened to kill him because he had
asked for the rights of the [ethnic group A] whorgvecattered and mistreated. | asked
the applicant in what context he had done thishendaid that he had done so together
with a group of [ethnic group A] who had been dgsing the [ethnic group A] case.
He said that they had met in a public place, inoiee shop, and had talked in
general. He said that they had wanted to estahliggthnic groupA] Federation. He
said that when the member of the ruling party heakrth about this the member of the
ruling party had asked him to stop this activity.

| asked the applicant whether he had been involuedny activity asking for the
rights of the [ethnic group A] during the [numbggars he had been in [country A].
He said that he had not. All he had done was t&ward. He said that there had been
a big group of [ethnic group A] in [country A]. sked the applicant how he had
become involved in a group calling for a [ethnioww A] Federation in the brief time
when he had returned to Sudan. The applicant baitdduring the [number] years he
had been in [country A] he had returned to Sudamfmonth or so each year. He said
that he had had limited contact with [ethnic grQAjpactivists during these visits.

I indicated to the applicant that it was not cleame why the member of the ruling
party had threatened him specifically. The applicad that this had happened and
this was why he had had to leave the country.

| noted that in his original application the appht had said that he had been working
for [country A, person], in whose service he hadrben [country B], from [month,
year]. The applicant repeated that he had goneotanfry B] in [month, year]. | noted
that his application suggested that when he haghgiyp working in [country A] it had
been to take up the position in [country B]. Thelagant said that he had gone home
to Sudan, and that he had gone from Sudan to [po&ht | indicated to the applicant
that 1 was not questioning this, but he had saad tie had visited Sudan regularly
while he had been working in [country A]. The appht repeated that he had been
given a month off each year to go back to Sudan.

| indicated to the applicant that | had difficuktcapting his story that he had been
threatened by a member of the ruling party. Thdiegput said that this had been what
had happened, otherwise he would not have left isudaoted that he had been
working in [country A] for [number] years and hedhthen taken up service with a
[person B]. The applicant repeated that after htereturned to Sudan he had gone to
[country B]. | noted that in his [year A] applicati the applicant had told a different
story. The applicant said that he had paid 200rjtguB, monetary unit] to the person
who had completed his [year A] application. He ghiak he had been very surprised
when he had read in the decision on his currenticgion that his [year A|]
application had said that he had been a [occugadinh had gone to Darfur.

| noted that the story the applicant had told i [year A] application with regard to
why he could not go back to Sudan bore similariteeghe story he had given in his
current application with regard to why he could ot back to [country B]. The



applicant said that he had told the person whogragdared his [year A] application
the same story he had told in his current appboatl noted that this could not be
correct because this part of the story only reldate@vents which he had said had
taken place in [year]. | put to him that in his §yeA] application he had said that he
had been threatened by security organs in Sudafyaar] and in his current
application he had said that he had been threateysécurity organs in [country B]
in [year]. In both applications he had said thathbd been released because he had
agreed to cooperate with the security organs. pipdicant reiterated that he did not
know what was written in his [year A] applicationdahe said that the story he had
told in his current application was the true oneulkhis family history, since he had
been young until now.

| indicated to the applicant that | accepted tratahd his family had been displaced
from [city A]. | noted that a lot of people had be&ffected and that this had not been
the fault of the Government of Sudan. The applicand that it had been the fault of
the Sudanese and [country B] Governments undesdpdp] regime. He said that the
two governments had been united in applying thelatyy of [ethnic group C]
nationalism and this had led to the [constructioojgxt]. | noted that it had been
[country B] which had built the [construction projp The applicant said that they
had been affected and had been displaced. | nb&ddity A] had been [affected]
because of the [construction project] being builféountry B]. The applicant said
that the [construction project] had [affected] theaves of his ancestors and his
grandparents and parents had been very sad abatutath happened. He said that he
could not forget the sight of his father being &ddo leave.

| indicated to the applicant that | accepted thiatheés had happened but | put to him
that | had difficulty accepting that he had had hpens with the Sudanese
Government after that. The applicant said that Sudad [country B] did not

recognise [ethnic group A] rights. | put to the kgt that the Canadian Immigration
and Refugee Board had obtained some informatiom fia academic in the USA in
March 2001 regarding the treatment of [ethnic gralipby the Sudanese authorities. |
noted that the academic was director of the CeotréVluslim-Christian Studies at

Georgetown University and he had said that thenjetbroup A] in Sudan were not
generally being discriminated against on the bafsethnicity. [information deleted in

accordance with s.431 as it may identify the ajypli The applicant said that this
was the reality of their lives.

| put to the applicant that it appeared that @it the Government from the [ethnic
group A] community like [person E] were able to fisito their views and to speak to
the media. [information deleted in accordance veath31 as it may identify the
applicant ].The applicant said that if they expegstheir views they would be arrested
the next day. | noted again that it did not apgkat this was the case. The applicant
said that people who actually lived there would agtee. | asked the applicant why
he had not applied for refugee status in [countiywiben he had gone there in
[month, year] if he had been having these problen®udan. The applicant said that
his daughter in [country B] had fallen ill and hadhhad to go back there after
[number] days.

| foreshadowed to the applicant that | would betingi to him about the issues in the
review. The applicant’s representative said thatdpplicant had told him that they



had threatened to rape his wife. The applicantfddrthat this had happened after he
had been detained in [country B] on [date]. He befgarecount the story of what he
claimed had happened to him in [country B]. | ireded to him that | accepted that he
did not have a right to return to [country B] whiblad been why the focus of the
hearing had been on what he claimed would happémtaf he returned to Sudan. |
noted that in his current application, so far adéuwas concerned, he had said that
he had been threatened by a member of the rulinty. pBhe applicant said with
regard to his [year A] application that there haeib a big group of Sudanese trying
to come here and that there had actually been &®gtron front of the Australian
Embassy in [country B].

The applicant’s representative submitted that luth@onsider cumulative grounds
and particular social group. | noted that the agpit's claims based on his being
[ethnic group A] could be regarded as being basethe Convention grounds of race,
membership of a particular social group or evenonatity. However the issue was
not the Convention ground but whether there wasahahance of the applicant being
persecuted if he returned to Sudan. | invited fhi@ieant’s representative to produce
further evidence regarding the situation of [ethgioup A] in Sudan if he wished.

The applicant said that his life was in danger #vad he was worried about his family
because they had no one there. He said that herdwmived a lot of help and

assistance in Australia.

Post-hearing correspondence

On [date] the Tribunal wrote to the applicant imgt him to comment on or respond
to information that the Tribunal considered wowddbject to any comments he might
make, be the reason, or a part of the reason ffiomag the decision under review.
The Tribunal noted that in order to act in a wagt tvas fair and just (see subsection
422B(3) of the Act), the information included infioation to which section 424A of
the Act did not apply in accordance with subsectt#MA(3) of the Act. The
applicant’s representative responded on the apyigcdehalf by letter dated [date]
and he also submitted what he described as ‘nevgigndicant information about the
treatment of [ethnic group A] in Sudan’ under coweéra letter of the same date.
Reference is made to the information mentionedhénTribunal’s letter, the response
of the applicant’s representative and the additiomaterial he submitted as relevant
below.

FINDINGS AND REASONS

| accept that, as Beaumont J observeRandhawa v Minister for Immigration, Local
Government and Ethnic Affairs (1994) 52 FCR 437 at 451, ‘in the proof of
refugeehood, a liberal attitude on the part of teeision-maker is called for'.
However this should not lead to ‘an uncritical gteace of any and all allegations
made by suppliants’. As the Full Court of the Fatl€ourt (von Doussa, Moore and
Sackville JJ) observed i€hand v Minister for Immigration and Ethnic Affairs
(unreported, 7 November 1997):

‘Where there is conflicting evidence from differestiurces, questions of credit of
witnesses may have to be resolved. The RRT is atditled to attribute greater
weight to one piece of evidence as against ano#mer to act on its opinion that one



version of the facts is more probable than anot(mting Minister for Immigration
and Ethnic Affairs v Wu Shan Liang [1996] HCA 6; (1996) 185 CLR 259 at 281-282)

As the Full Court noted in that case, this statednodnprinciple is subject to the
qualification explained by the High Court Minister for Immigration and Ethnic
Affairs v Guo [1997] HCA 22; (1997) 191 CLR 559 at 576 per Brennan CJ, Dawson,
Toohey, Gaudron, McHugh and Gummow JJ where thegrebd that:

‘in determining whether there is a real chance #mevent will occur, or will occur
for a particular reason, the degree of probabihigt similar events have or have not
occurred for particular reasons in the past isvegiein determining the chance that
the event or the reason will occur in the future.’

If, however, the Tribunal has ‘no real doubt’ thia¢ claimed events did not occur, it
will not be necessary for it to consider the pasigitthat its findings might be wrong:
Minister for Immigration and Multicultural Affairs v Rajalingam [1999] FCA 719;
(1999) 93 FCR 220 per Sackville J (with whom Nalthgreed) at 241. Furthermore,
as the Full Court of the Federal Court (O’Connararidon and Marshall JJ) observed
in Kopalapillai v Minister for Immigration and Multicultural Affairs (1998) 86 FCR
547 at 558-9, there is no rule that a decision-mala@cerned to evaluate the
testimony of a person who claims to be a refugedustralia may not reject an
applicant’s testimony on credibility grounds unléissre are no possible explanations
for any delay in the making of claims or for anyd@ntiary inconsistencies. Nor is
there a rule that a decision-maker must hold aitpesstate of disbelief’ before
making an adverse credibility assessment in a efugse.

In the present case, first, as the Tribunal notedts letter dated [date], in the
statement accompanying the applicant’s protectiea &pplication he said that when
he had been about [number] years old his family beeh forced to leave [city A]
because of the [construction project] which was\gaionstructed. He said that after
this his family had lived in a small house in [cBY. As the Tribunal noted, at the
hearing on [date] the applicant initially said tketen his family had been displaced
from [city A] as a result of the construction oetfconstruction project] in [country
B] his family had gone to [city D] in the [area] 8udan. However he subsequently
confirmed that he claimed that his family had livada small house in [city B]. He
said that all the people who had been displacedgbaé to the [area] of Sudan, and
he said that [city D] was the same as [city C] live {area] of Sudan. However,
although he said that all the people who had beégpiatted had been settled in [city
D] or [city C], he said that his family had gone[tdty B].

As the Tribunal noted, in the applicant’s applicatfor an offshore humanitarian visa
which he lodged in [country B] in [month, year] tla@plicant said that he had
attended school up to the intermediate stage tg {€]. At the hearing on [date] he
said that he did not know what the person who lwedpteted this application for him
had written. However, as the Tribunal noted, itajgparent that the person who
completed the application did not simply make kit tup: the [year A] application,
like the applicant’s current application for a @ation visa, starts from the fact that he
was born in [city A] and that he is from the [ethigiroup A] ethnic group or ‘[ethnic
group name]’ as it was expressed in the [year Aliegtion. The Tribunal stated that
the inconsistency between what the applicant hadl isathe [year A] application,



what he had said in his current application andtwigahad said at the hearing on
[date] with regard to where his family had goneeaftis family had been displaced
from [city A] was relevant to the review becauseast doubt on his credibility.

In his response dated [date] the applicant’s regpasive said that it was not useful to
compare the [year A] and [year B] applications lseathe applicant had said that he
did not know what the person who had completedyear A] application for him had
written. He noted, for example, that the [year Ajpkcation had said that the
applicant was single whereas he was in fact masil children. The applicant’s
representative said that the applicant had begnogeful in his [year B] application
to make sure that what was written in it was thehtr He said, however, that the
applicant had attended [primary school A] primacit@ol which was in [city B] and
that his education had finished at that point. A&emed to below, in his [year B]
application (his application for a protection vishy contrast, the applicant said that
he had attended primary school in [city A] fromdykto [year] and secondary school
in [city B] from [year] to [year]. He made no meni of having attended [primary
school A] primary school in [city B].

| remain of the view that, as | noted in the courfe¢he hearing before me and as
noted in the Tribunal’s letter dated [date], ia[gparent that the person who completed
the [year A] application did not simply make up taeswers in that application. |
remain of the view that the inconsistency betwe&atwhe applicant said in his [year
A] application, what he said in his current appii@a and what he said at the hearing
on [date] with regard to where his family went afteés family had been displaced
from [city A] is relevant to the review becauseaists doubt on his credibility.

Secondly, as the Tribunal likewise noted in itdeletated [date], in the applicant’s
current application he said in answer to quest®m3 Part C of the application form
(relating to his education) that he had attend@daoy school in [city A] from [year]
to [year] and that he had attended secondary sachdoity B] from [year] to [year].
He said that he had completed nine years of edurcatitotal. As the Tribunal noted,
in the statement accompanying the applicant’s atiapplication he said that he had
not been able to finish his education because kehiaa to work to help feed his
family. As the Tribunal noted, in the [year A] agaltion the applicant said that he
had studied in [city C] until the intermediate staét the hearing on [date], however,
he not only denied that he had ever been in [citpicity C], as referred to above,
but he also denied that he had completed interrteedzhool. He said at the hearing
that he had only completed primary school. The Und stated that the inconsistency
between what the applicant had said in the [yeaapylication, what he had said in
his current application and what he had said ah#daing on [date] with regard to his
education was once again relevant to the reviewalsee it cast doubt on his
credibility.

In his response dated [date] the applicant’s remesive said, as referred to above,
that the applicant had attended [primary schoop@hary school which was in [city
B] and that his education had finished at that pds referred to above, this does not
accord with what the applicant said in his currapplication even though his
representative said that the applicant had begnogeful in his [year B] application
to make sure it was the truth. The applicant’'sesentative referred to the fact that at
the hearing the applicant had taken an oath orKdran. He also said that the man



who had helped the applicant in [year A] had bedsllaw [ethnic group A] who
knew ‘our area of [city A]' but the relevance ofighis not obvious since the
applicant’s representative submits that it is ne¢ful to compare the [year A] and
[year B] applications. | remain of the view thae timconsistency between what the
applicant said in the [year A] application, whatdsed in his current application and
what he said at the hearing on [date] with regarchis education is once again
relevant to the review because it casts doubt sweredibility.

Thirdly, as the Tribunal likewise noted in its &@ttdated [date], in the applicant’s
current application he said in answer to questimod Part C of the application form
that he had left Sudan in [year]. He said in anstweguestion 13 on Part C of the
application form that he had married on [date]aountry B]. He said in answer to
question 38 on Part C of the application form tahad worked as a [occupation] in
a [industry] in [country A] from [year] until [mohtyear] and that he had worked as a
[occupation] for [person B] in [country B] from [mth, year] until [month, year]. As
the Tribunal noted, in the statement accompanyiegapplicant’s current application
he said that while he had been working in [coudthhis family had left Sudan and
had lived in [country B]. At the hearing on [datehwever, he said that he had not
left Sudan until [year]. He said that before he lgade to [country A] he had been
working in [type of business] in [city B]. He saidat he had got married in Sudan,
not in [country B], and that while he had been virgkin [country A] his wife had
lived in [city B].

As the Tribunal noted, in the applicant’s [yearajgplication he said that after he had
left school (in [city C], as referred to above)treed worked in the [industry] area and
had learned [occupation]. He said that he had Iesred with a [trade] and that he
had then worked as a [occupation] between [cityaBd [city C] until [year]. As the
Tribunal noted, at the hearing on [date] the applicsaid that this was not true. The
Tribunal stated that the inconsistencies betweeat\iline applicant had said in his
[year A] application, what he had said in his cotrapplication and what he had said
at the hearing on [date] with regard to when he ledidSudan, where he had got
married, where his family had lived while he cladn® have been working in
[country A], and his employment history (what wdré had been doing and where he
had been doing it) were all once again relevarthéoreview because they cast doubt
on his credibility.

In his response dated [date] the applicant’s remtasive did not address these issues
directly but his comments to the effect that ih@ useful to compare the [year A] and
[year B] applications, that the applicant was vesyeful in his [year B] application to
make sure that what was written in it was the tratid that at the hearing the
applicant had taken an oath on the Koran may atldmesidered relevant. Once again,
however, | remain of the view that it is appardrdttthe person who completed the
[year A] application did not simply make up the wess in that application.
Furthermore the issues referred to in the two mlegeparagraphs suggest that either
the applicant was not in fact very careful in hisdr B] application to make sure that
what was written in it was the truth or that he was telling the truth at the hearing
before me despite having taken an oath on the Kdreamain of the view that the
inconsistencies between what the applicant satsrfyear A] application, what he
said in his current application and what he saithathearing on [date] with regard to
when he left Sudan, where he got married, wherdanmsly lived while he claims to



have been working in [country A], and his employmbistory (what work he was
doing and where he was doing it) are all once agelevant to the review because
they cast doubt on his credibility.

Fourthly, as the Tribunal likewise noted in itstéetdated [date], in the statement
accompanying the applicant’s current applicatiorshigl that in early [year] he had
returned to Sudan because he had not been aldadw his work visa in [country A].
He said that he had not found work because ofditm|[c group A] race and that he
had decided to leave Sudan again. He said thatadenbd an argument about the
rights of the [ethnic group A] people with an officin the government who belonged
to the ruling party. He said that this man haddtered him with arrest if he did not
retract what he had said but that he had refusedsditl that this man had told him
that he would be arrested ‘in a day or two’ so aé tHecided to go to [country B]. He
also said, however, that he had been beaten upebgdcurity service personnel in
Sudan and had been threatened that he would lee kill

As the Tribunal noted, at the hearing on [date]applicant confirmed that he claimed
that he had returned to Sudan in early [year] &atl ie had last left Sudan on [date].
He said that he had been in danger in Sudan beeamsenber of the ruling party had
threatened to kill him as they had killed two o#igperson C], a [ethnic group A],
and a person called [name], a [ethnic group C]s&id that the member of the ruling
party had threatened to kill him because togethén & group of [ethnic group A]
who met in a coffee shop he had asked for thegighthe [ethnic group A] who were
scattered and mistreated. He said that the grodpwaated to establish a [ethnic
group A] Federation. He said that when the memlbah® ruling party had heard
about this the member of the ruling party had askedto stop this activity.

As the Tribunal noted, the applicant said that miyithe [number] years he had been
in [country A] he had returned to Sudan for a mamttso each year and that he had
had limited contact with [ethnic group A] activigia these visits. The Tribunal stated
that this information was relevant to the reviewdese it was difficult to accept that
the applicant would have been threatened by a mewibéthe ruling party in the
manner he claimed to have been if his involvemanany activity asking for the
rights of the [ethnic group A] had been at the Vexy level he claimed. The Tribunal
stated, moreover, that, as the primary decisioneamalad noted, the claims made in
the statement accompanying the applicant’s curagytlication were internally
inconsistent in that he claimed at one point thatrhan from the ruling party had told
him that he would be arrested ‘in a day or two’ ietat another point he claimed that
he had been beaten up by the security service megkon Sudan and threatened that
he would be killed. The Tribunal stated that tm$ormation was relevant to the
review because it was difficult to accept thatthé man from the ruling party had
wanted to have the applicant arrested, or if th®iegnt had in fact been beaten up by
security service personnel as he claimed, the man the ruling party would have
told him that he would be arrested ‘in a day or’tlous enabling him to escape to
[country B] as he claimed.

Furthermore, as the Tribunal also noted, whereasagplicant suggested that his
decision to leave Sudan had been prompted by tkatthe claimed to have received
from the member of the ruling party, as referredabmve he said in his original
application (in answer to question 38 on Part Ghefapplication form) that he had



worked as a [occupation] for [person B] in [counBYy from [march, year] until
[month, year]. The Tribunal stated that this infatmon was relevant to the review
because it suggested that when the applicant hawh gip working in [country A] it
had been to take up the position in [country B] &nalt, even if he had returned
briefly to Sudan before taking up his position godntry B], his departure from
Sudan had not been prompted by the threat he aatméiave received from the
member of the ruling party, as he claimed, but §nlfy his decision to take up
service with a [person B] in [country B].

As the Tribunal also noted, in the applicant’s fyA& application he told a different

story about what had prompted his departure froaaBun [year] (remembering that
in that application he had claimed that he had Be&mg and working in Sudan up

until [year]). As the Tribunal noted, he said that [year] he had joined the

[organisation B] in [city C] and that on [date] Imad attended a meeting of the
executive committee of the [organisation B] at whibe [organisation B] and a
person in military uniform had talked about theelstin Darfur and had called on the
[workers] to support the government by [operatiothaties] to the ‘operation zone’.

He said that at this meeting he had criticisedréggme’s policies and had told the
meeting that he was against the war in Darfur.

As the Tribunal noted, the applicant said that adnight the security organs had
raided his house and had arrested him. He saichthhifad been taken to their office
where he had been questioned about his opposiitimet regime’s policies. He said
that a security officer had accused him of incitaitizens against the policies of the
regime, of being a member of an opposition party ahbeing an agent and ‘fifth
columnist’. He said that he had been severely tediutand threatened with death
before he had been released on [date] on condhiinhe did not leave [city C], that
he did not disclose what had happened to him iandien, that he reported weekly to
the security offices, that he cooperated with #heusty organs, that he did not go to
gatherings and that he would go to the ‘operatimmez whenever asked. He said that
he had been told that he would be executed if iedi comply with these conditions.
He said that if he returned to Sudan the secungms of the current regime would
arrest him and torture him severely then execute hecause he had not complied
with the conditions on which he had been releabedause he had escaped from the
security elements of the current regime and becati$gs ethnic group, the [ethnic
group B] tribe.

As the Tribunal noted at the hearing on [date] ands letter dated [date], these
claims resemble the claims the applicant made énstiatement accompanying his
current application with regard to the problems alshhe claimed prompted his

departure from [country B]. He said in that statam#at on [date] he had been
stopped near his home by two people who had intedluhemselves as being from
the [organisation name], the [country B] intelligenservices. He said that they had
taken him to their office where he had been kic&ed insulted. He said that they had
threatened that he would be sent to prison forgoaiainst the government and for
calling for an independent [ethnic group A] countre said that ‘their officer’ had

told him that he would be released if he agreedddk for them as an informer. He

said that, because they had kept torturing hintydtehad no choice but to accept their
offer. He said that he feared that if he returreeftountry B] he would be arrested by



the intelligence services because he had not wdidethem and that he would be
tortured and might die.

The Tribunal stated that the inconsistency betweleat the applicant had said in his
[year A] application and what he had said in theteshent accompanying his current
application with regard to what had prompted hinetive Sudan, and the fact that his
claims in that statement regarding what had prodthptm to leave [country B] were
similar to the claims he had made in the [year pgyjleation with regard to what had
prompted him to leave Sudan, were relevant to ¢heew because they cast doubt on
whether he was telling the truth with regard toreiasons for leaving Sudan in [year]
or [country B] in [year]. The Tribunal stated thhe information in this and the seven
preceding paragraphs was also relevant to the webigcause, once again, it cast
doubt on the applicant’s overall credibility.

In his response dated [date] the applicant’s regmtasive did not address all these
issues directly although once again his commenthdcaeffect that it is not useful to
compare the [year A] and [year B] applicationst tihe applicant was very careful in
his [year B] application to make sure that what waigten in it was the truth and that
at the hearing the applicant had taken an oattherkKbran may all be considered
relevant. The applicant’s representative said $igadly that the assumption that the
applicant had ‘returned to Sudan then in [sic] fdoy B] with [person B]" was not
true and that it was the truth that the applicat left Sudan because of a threat from
a member of the ruling party. However it is the laggmt’'s current application - the
[year B] application - which suggests that he wdrke a [occupation] for [person B]
in [country B] from [month, year] until [month, ygdal remain of the view that this
suggests that when the applicant gave up workirjgaantry A] it was to take up the
position in [country B] and that, even if he retednbriefly to Sudan before taking up
his position in [country B], his departure from &uadwas not prompted by the threat
he claims to have received from the member of theg party, as he claims, but
simply by his decision to take up service with erfon B] in [country B].

| likewise remain of the view that it is difficuid accept that the applicant would have
been threatened by a member of the ruling partigrmanner he claims to have been
if his involvement in any activity asking for thights of the [ethnic group A] was at
the very low level he claims. | likewise remaintbé view that it is difficult to accept
that, if the man from the ruling party had wantechave the applicant arrested, or if
the applicant had in fact been beaten up by sgcsgitvice personnel as he claims, the
man from the ruling party would have told him thatwould be arrested ‘in a day or
two’, thus enabling him to escape to [country B]hasclaims. | also remain of the
view that the inconsistency between what the apptisaid in his [year A] application
and what he said in the statement accompanyingunisnt application with regard to
what prompted him to leave Sudan, and the fact imatclaims in that statement
regarding what prompted him to leave [country B ammilar to the claims he made
in the [year A] application with regard to what prpted him to leave Sudan, are
relevant to the review because they cast doubt luethver he is telling the truth with
regard to his reasons for leaving Sudan in [yeafcountry B] in [year]. Finally, |
remain of the view that the information in this ahe nine preceding paragraphs is
also relevant to the review because, once agaioasts doubt on the applicant’s
overall credibility.



Fifthly, as the Tribunal likewise noted at the hegron [date] and in its letter dated
[date], the director of the Centre for Muslim-Chias Studies at Georgetown
University told the Canadian Immigration and Refid&ard in March 2001 that
generally the [ethnic group A] in Sudan were nanhfealiscriminated against on the
basis of ethnicity [information deleted in accordamnvith s.431 as it may identify the
applicant]. As the Tribunal likewise noted, it appethat critics of the Government
from the [ethnic group A] community like [person &je able to publish their views
and to speak to the media [information deleteddooedance with s.431 as it may
identify the applicant ].

The Tribunal stated that the information in thecpding paragraph was relevant to
the review because it cast doubt on whether theas & real chance that, if the
applicant returned to Sudan now or in the reasgriabéseeable future, he would be
discriminated against in relation to employmenbtitrerwise persecuted for reasons of
his race, nationality or membership of a particslacial group as a [ethnic group A],
a member of the [ethnic group B] tribe or a ‘[ethgroup name]’, or that he would be
persecuted for reasons of his real or imputedipalibpinion based on his opposition
to the policies of the Sudanese Government wittanckego the [ethnic group A]
community. The Tribunal stated that if it did natcapt the applicant’s claims with
regard to the persecution he claimed to fear faswas of his race, nationality,
membership of a particular social group or polltmainion, it might conclude that the
applicant did not have a well-founded fear of bepeysecuted for a Convention
reason if he returned to Sudan and that it wassatisfied that he was a person to
whom Australia had protection obligations under tRefugees Convention as
amended by the Refugees Protocol. The Tribunakdtatccordingly, that if the
Tribunal relied on the information referred to abpwt might affirm the decision
under review.

In his response dated [date] the applicant’s remtasive said that discrimination
against [ethnic group A] existed. He referred te thew and significant information
about the treatment of [ethnic group A] in Sudahieih he had submitted under cover
of a letter of the same date. However the new métion he submitted related to the
treatment by the Sudanese authorities of activigiposed to the [construction
project], specifically the arrest of members of fbemmittee A] on [date] and [date],
an incident on [date] in which the Sudanese sectoites shot at civilians holding a
peaceful demonstration against the [constructiapept], the arrest of further people
in [city B] on [date] in connection with a proteatising from the incident on [date]
and the fact that journalists and lawyers workingaod covering the protests against
the [construction project] have been arrested anaaim in detention. The applicant
does not claim to have been involved in opposimg[tonstruction project] and the
information does not say anything about the treatmé [ethnic group A] as such as
distinct from activists opposed to the [construtfwoject].

The applicant’s representative also attached a adppart of the Human Rights
WatchWorld Report 2007 (relating to events of 2006) in relation to Sudancopy of

which he had also produced under cover of his ss&ion received by the Tribunal
on [date] - underlining the statement that ‘Sudamsnan rights record remained
abysmal in 2006’ and references to arbitrary araest detention and restrictions on
freedom of expression in Sudan. He also producprkess report of a call issued by
the Catholic Archbishop of [city B] for the SudaagSovernment to promote human



rights in Sudan. In his response dated [date] pipdiGant’s representative said that the
whole world accepted the reality that the Sudan@ssernment had committed
genocide in Darfur. He submitted that others had &ken targeted for arrest, torture
and imprisonment by the same government ‘for pedgishe same reasons that
[ethnic group A] have faced including in [year]&ferring apparently once again to
the treatment of the activists against the [corsia projects].

The fact that a country has an abysmal human rigietsrd does not of itself establish
that every national of the country is a refugee, that every applicant for refugee
status who is a national of that country is tellthg truth, nor even that a particular
ethnic group like the [ethnic group A] in Sudan beeng discriminated against on the
basis of ethnicity in that country. The applicantepresentative also referred to
paragraphs 199, 202, 203 and 204 of the UNHCR Hawidlwhich he submitted

suggested that a person in the applicant’s situaiwuld be given the benefit of the
doubt. However paragraph 204 states that the leokethe doubt should only be

given when the examiner is satisfied as to theieqpi's general credibility. In the

present case, for the reasons given above, | ansatidtfied as to the applicant’s
overall credibility. | do not accept that he is #éngss of truth.

| accept that the applicant belongs to the [etlgnaup A] ethnic group and that he
and his family were forced to leave [city A] whea Was about [number] years old
because of the construction of the [constructiajgat] in [country B]. | am unable to
determine on the basis of the evidence before mehwdf the accounts the applicant
has given of his subsequent movements and his golu@nd employment history is
correct. | consider that it is sufficient for therposes of the present review that | find
that, having regard to the view | have formed @f dipplicant’s credibility and for the
reasons given above, | do not accept the accouichwie applicant gave either in his
[year A] application or in his [year B] applicatiaf the reasons for his departure
from Sudan in [year]. | do not accept that the maplt was ever involved in asking
for the rights of [ethnic group A] in Sudan as h&med in his current application or
in criticising the policies of the present reginmeSudan and specifically the war in
Darfur, as he claimed in his [year A] applicatiordo not accept that the applicant
was ever threatened, beaten up, arrested, detamé&attured by a member of the
ruling party or security service personnel in Sudado not accept that there is a real
chance that the applicant will be involved in poét activism for [ethnic group A]
rights or in opposition to the policies of the Snese Government with regard to the
[ethnic group A] community or more generally wigtgard to the war in Darfur or any
other issue if he returns to Sudan now or in tlasaaably foreseeable future. | do not
accept that there is a real chance that, if théiGg returns to Sudan now or in the
reasonably foreseeable future, he will be arresteetained, tortured, killed or
executed for reasons of his real or imputed palitapinion or his race, nationality or
membership of a particular social group as a [etlgroup A], a member of the
[ethnic group B] tribe or a ‘[ethnic group name]'.

While | accept that the applicant belongs to thbrje group A] ethnic group | prefer
the independent evidence referred to above - stiggehat the [ethnic group A] in
Sudan are not being discriminated against on tses lmd ethnicity and that critics of
the Government from the [ethnic group A] commuratg able to publish their views
and to speak to the media - to the applicant’'s @wvidence and the evidence
submitted by his representative to the extent gfiaconsistency. | do not accept that



there is a real chance that, if the applicant nstuo Sudan now or in the reasonably
foreseeable future, he will be discriminated againsrelation to employment or
otherwise persecuted for reasons of his race, maditp or membership of a particular
social group as a [ethnic group A], a member of [inic group B] tribe or a
‘l[ethnic group name]’, or that he will be persecut®r reasons of any political
opinion imputed to him for reasons of his ethni¢gych as opposition to the policies
of the Sudanese Government with regard to the j@timoup A] community or asking
for the rights of the [ethnic group A] who have begattered and mistreated).

For the reasons given above, | am not satisfiettbigapplicant has a well-founded
fear of being persecuted for a Convention reaste ifeturns to Sudan now or in the
reasonably foreseeable future. It follows thatdeat a person to whom Australia has
protection obligations under the Refugees Convani® amended by the Refugees
Protocol. Consequently the applicant does notfgdtig criterion set out in paragraph
36(2)(a) of the Migration Act for the grant of aopection visa nor is he the spouse or

a dependant of a person who holds a protection asaequired by paragraph
36(2)(b).

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA)
visa.



