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Lord Justice Scott Baker :

1.

The appellant, who is aged 38, appeals with theel@d this court against the decision
of the Asylum and Immigration Tribunal on 4 July0ZOrejecting his Article 8 claims
on a redetermined appeal. The case has a longnhiata it is regrettable from
everybody’s point of view that it was not resolvedg ago.

History

The appellant is a citizen of Sri Lanka. He arrivedthe United Kingdom on 30

December 1993 and claimed asylum on arrival. Hantlwas rejected by the

Secretary of State on 2 May 1996 and an adjudicdiemissed his appeal on 27
August 1997. On 10 October 1997 leave to appealrefased and just 19 days later,
on 29 October 1997, he made a fresh claim for asyln internal minute records

that this was received by the respondent and beabppellant was given temporary
admission until 5 May 1998. This included, in ackzorce with the practice at the
time, permission to work.

Nothing of any significance happened thereaftell tlie¢ Norfolk Enforcement Office
served a form 1.5.96 NW on the appellant which wated 10 March 2005 and
granted him temporary admission subject to a cmwditof residence and a
requirement to report to the Immigration Officer b May 2005. It also contained a
restriction on any employment.

For reasons that are not explained, the fresh aaade in October 1997 was never
dealt with and there is no documentary evidenceahg action was taken on it by the
respondent before 10 March 2005. It was only aftexr hearing before us had
concluded that the respondent provided us with.8®6 NW form of that date. We

are told by Ms Bayati, who appeared for the appgltat it was before the original

immigration judge; indeed he refers to it in higedlmination. We had been provided
at the hearing with a later version of the 1.S.9& Mated 10 July 2005. The question
is: what if any communication was there betweenappellant and the respondent
between the autumn of 1997 and 10 March 20057l &arn to this shortly.

Following service of the 1.5.96 NW on 10 March 20®%e appellant’s solicitors
wrote to the Secretary of State on 7 May 2005 rsiijug a grant of indefinite leave to
remain due to the appellant’s length of residents, affiliations in the United

Kingdom and on compassionate grounds. It is satttie appellant’s solicitors (who
had been instructed in place of his previous dolis) had written an earlier letter of
24 March 2005 but neither side has provided us witlopy of that letter or the letter
7 May 2005 or indeed of a further letter from thgpallant’'s solicitors to the

respondent dated 27 May 2005. A minute on the redgat’'s file suggests the
appellant was seeking reinstatement of the righvaok which was granted by the
further 1.5.96 NW on 10 July 2005.

On 15 July 2005 the appellant’'s solicitors wrote the appellant's Member of
Parliament asking him to make representationshierappellant to be given indefinite
leave to remain under “the new Home Office conaessiThe Member of Parliament
wrote promptly to the Secretary of State. Nearip@ths later, on 6 February 2006,
the appellant was refused leave to remain.
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The appellant’s circumstances

On 6 April 2002 the appellant married a Sri Lankemional who had been refused
asylum and whose appeal rights had been exhaust@® danuary 2002. They had
met in 2000 when he was working at a petrol sta#oserious relationship developed
and they began living together in August 2000. &peellant has been running his
own business since 2001. It is a petrol statioNanwich that is open all day every
day. The business employs six people, three fmétiand three part-time. The
appellant’s wife helps in the business which presguan annual income in the region
of £38,000. She is employed as a library clerkha tecords department of the
Norfolk and Norwich University hospital.

The appellant and his wife bought a 3 bedroom haus2002. Neither has been a
burden on the State.

Following attendance at a fertility clinic, an I\dhild was born to the appellant and
his wife on 10 March 2006. The appellant has ahenoin Sri Lanka, to whom he has
not spoken for 6 years, and also a sister. His’svifieother is elderly and likewise
lives in Sri Lanka. Both families come from the NoEast of the country and both
were affected by the 2005 tsunami.

The appellant has a brother in the United Kingdohovinas been granted British
Citizenship. He sees his brother twice a week asfamily provide some care for the
child.

The appellate history.

The appellant appealed against the Secretary ¢odé’Staecision of 6 February 2006
and the appeal was heard by Immigration Judge Obwel16 March 2006. Judge
Oliver allowed the appeal on Article 8 grounds. ®April 2006 a senior immigration
judge Mr Andrew Jordan, on the respondent’s apitina ordered reconsideration.
On 15 February 2007 a panel presided over by Inatiggr Judge Blandy heard the
first stage reconsideration and concluded that dWlgver had made material errors
of law and directed that the appeal be set dowrfutbreconsideration before any
immigration judge other than Judge Oliver. That rimep took place before
Immigration Judge Omotosho on 5 June 2007. Shelwded that any interference
with the appellant’s Article 8 rights would be pooponate and that the respondent’s
decision under appeal would not put the United Komg in breach of the law or its
obligations under the ECHR.

Ms Bayati puts the appeal before us under two hddds she says that Judge Oliver
made no material error of law and the Asylum anthignation Tribunal had no basis
for ordering a reconsideration. Secondly she subithiait the second immigration
judge (Omotosho) made material errors of law imaigsing the Article 8 appeal.

Immigration Judge Oliver’s decision

The judge having correctly identified the questitveshad to ask himself said at para
27:
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“I find on the facts that there is very close fanife in view of

the marriage and a child has been born and prifatbecause
of the industriousness of the appellant. Obvioutliie was
removed there would be an interference. It mustaie that his
wife and child are dependants and, as has beesdsthiove,
they do not have any status in the U.K. The interfee would
be in pursuit of a legitimate aim and obviouslyaiccordance
with the law because he is an overstayer and hasgho to

remain. Thus the appellant states it is not propoate to
remove him. Therefore the burden of proof shifts the

Secretary of State on the balance of probabilities.

He then went on in the following paragraphs to aersproportionality. In the
opening paragraph of his determination Judge Olnagl set out the question he had
to decide as “whether it would be proportionateairto allow the appeal on Article 8
of the ECHR on the grounds, as it was submitteat, e Secretary of State took an
unreasonable amount of time to make a decisiorododurse of the appellant’s own
personal circumstances.”

The first point made by Mr Jonathan Auburn, for thspondent, is that Judge Oliver
wrongly concluded that if the appellant was remotregte would be an interference
with family life as well as with private life. Therwould, he submits, be no
interference with family life because neither higenmnor child have any right to
remain in the United Kingdom and they would be reatbwith him. There is no
doubt that the real focus of the judge’s decisiaswn proportionality and he was
certainly entitled to concluded that there wouldabenterference of sufficient gravity
with the appellant’'grivate life as potentially to engage Article 8. It isfartunate
that he elided family life and private life in pgraph 27 in the way that he did. But
he made clear in the very next sentence that thellapt's wife and child, although
his dependants, had no status in the United Kingdanther, as Sedley L.J observed
in AG (Eritrea) v Secretary of State for the Home Dapant[2007] EWCA Civ 80
para 28, while an interference with private or figriife must be real if it is to engage
Article 8(1), the threshold of engagement is noeapecially high one. There can be
no doubt that that threshold was crossed in respiethe appellant’s private life.
Nevertheless the judge did not identify how remowvauld interfere with family life
and Mr Auburn submits there would in reality beimrference.

The judge addressed the issue of proportionalitselbgrence to the Court of Appeal’s
decision in Huang [2005] EWCA Civ 105, [2006] 1 QB 1 and whether the
circumstances were truly exceptional. The law lods;ourse, moved on since then
and following the House of Lords decisionHinang[2007] U.K. HL [2007], 2 WLR
581, exceptionality is no longer the benchmark. Ewesv, it is impossible to envisage
that if the judge had applied the law as clariflgdthe House of Lords the result
would have been different as the test is, if amghless strict.

Judge Oliver directed his attention to the delat thed occurred referring to the two
authorities to which he had been referrel)l (Serbia and Montenegr¢2005] UK
IAT 00163 andAkaeke[2005] EWCA Civ 947, [2005] INLR 575 and concludgtit
delay by the Secretary of State is a factor whih carry more weight the longer it
progresses from the date of an application byiaelat which has not been dealt with
by the Secretary of State.
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He went on to point out that the appellant wastlextito make a new claim for
asylum and that it should have been dealt withs T$i of course, correct but he did
not go on to say that there was no indication thatnew claim had the slightest
merit.

At paragraph 36 Judge Oliver found that the appeltead done nothing beyond
making the renewed claim for asylum until the Imratgpn officer served the 1.S.96
NW. The judge said this was in April 1995 but tmsst be a mistake for 2005 as the
form is dated 10 March 2005 as he had earlier meeatl in paragraph 7. The judge
then referred to the further representations madéhb appellant’s solicitors, that
there was no reply and that he then turned in daspe to his Member of
Parliament.

In paragraph 37 Judge Oliver said that perhapsappellant should, through his
solicitors or by himself, have made earlier attesmpt contact the Secretary of State
but added that: “he has conformed to the guidanendoy the two Court of Appeal
judgments in not acquiescing in the delay.”

The evidence before Judge Oliver did not disclaseantact between the appellant
and the respondent between the Autumn 1997 and 4@HvR005, save that in a
witness statement of 15 March 2006 the appelldietned to repeated reminders to
consider his Human Rights claim. His Article 8 nlawas not launched until 2005
after the respondent had precipitated action byirsgrthe 1.S.96 NW. Notably the

appellant does not refer to any reminders to cendis asylum claim. In any event,
the reference to “repeated reminders” is complatelyarticularised and unsupported
by any documents.

Judge Oliver had evidence that the long periochattivity was broken by the service
of the 1.5.96 NW dated 10 March 2005. In my judgtmiérns important, and Judge
Oliver made no express reference to this, thatahg period of inactivity was broken
not by the appellant but by the respondent. He doésppear to have considered or
inquired what it was that caused the service o tlicument on the appellant. It was
only after this that the Article 8 claim was madehe letter of 7 May 2005. We are
now told, although Judge Oliver did not have thi®imation, that the 1.S.96 NW was
served by the respondent as a result of a tipBafthat as it may, the only evidence
the judge had was that it was the respondent wecigtated the end of the period of
inactivity between the autumn in 1997 and March320fhd there was no evidence
that the appellant had done anything to try andteedespondent’s inactivity in the
meantime.

Following the hearing before us, the appellantuiohis solicitors has provided four
documents. | should point out that he changedd@iasent solicitors in the spring of
2005 just before his Article 8 claim was made. Tdw@ documents, it is argued, are
evidence that there was some activity on the patte appellant during the 1997 —
2005 period. The first document is a backsheetihgahe date 7 March 2002
indicating that representations had been drafteddmysel but that no steps were to
be taken until the appellant re-attended with #rriinformation. The other documents
illustrate the appellant notifying his solicitors @hanges of address and his solicitors
notifying him that a copy of his marriage certiiedad been sent to the immigration
authorities. However, there is no evidence thatfidrisier solicitors M. K. Sri & Co.
ever advanced any Article 8 claim to the respondeimideed communicated with the
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respondent at all. Neither the appellant nor thepoadent has produced any
document establishing such contact.

Judge Oliver concluded that this was an exceptiaasle on the basis that the
appellant had not acquiesced in the lengthy delaythie Secretary of State and
apparently also because he was happily married,skadip his own business and
employed 6 others.

In my judgment the fundamental error made by thigguwas in concluding that the
appellant had not acquiesced in the delay. He cooldhave reached this conclusion
if he had taken into account that the long peribéhactivity between the autumn of
1997 and 2005 was terminated by the respondentgceeof the 1.S5.96 NW dated 10
March 2005 and that there was no evidence the lappélad done anything to inquire
about his renewed asylum claim. It was only afer £S.96 NW was served that the
appellant made his human rights claim. This wasiynjudgment a material error of
law that entitled the Asylum and Immigration Trilalimo order a redetermination.

The reasoning of Immigration Judge Blandy in codrig that Judge Oliver had
made an error of law is far from satisfactory. dtfair to say he was given little
assistance in the respondent’s grounds of appaahw¥ere directed to misdirections
of law on family and private life, the argumentrmgihat Article 8 was not engaged at
all and therefore the question of proportionality dot arise. Judge Blandy identified
errors of law in failing to make any finding whethiae removal of the appellant
would interfere with (1) any right to family lifend (2) any right to private life (see
paragraph 5). He went on to say (paragraph 7)ttiegjudge failed to give any reason
for saying the appellant had a legitimate righé$& the Secretary of State to accept a
new claim for asylum and that he failed to givegmoweight to the various periods
of inactivity since the appellant first came to theited Kingdom. As to the first point
the appellant was plainly entitled to make a frelstim for asylum, but whether the
claim had any merit is another matter. As to theord point, this was not a
rationality challenge.

Judge Blandy concluded that Judge Oliver had drdasreventual conclusions in an
illogical manner that was not consistent with aparoapproach to an appeal on
Article 8 grounds only, and that his material esrof law combined to affect his

decision. What Judge Blandy in my view did not daswo identify the one critical

error on the part of Judge Oliver. Be that as iy ham satisfied that Judge Oliver’'s
decision should not have been allowed to stand #mat a second stage
redetermination was necessary.

Immigration Judge Omotosho’s decision.

| turn therefore to Ms Bayati’'s second ground opegd, that Immigration Judge
Omotosho made an error of law in the redeterminatio

Judge Omotosho noted that the reconsideration Waheo appellant’'s Article 8
appeal. However, because of the changed circumedanc Sri Lanka, she felt
consideration ought also to be given to ArticléSBe proceeded to go on and do so,
concluding that he had not established a realafigkeatment contrary to his Article 3
rights on return. Nothing in the present appealdwn this.
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As to Article 8, Judge Omotosho found that the dppehad family life in the United
Kingdom in that he was married and had a child. &et on to conclude, rightly in
my view, that his family life would not be interéat with by his removal in the sense
envisaged by Article 8 in that neither his wife rabrild had any legal status in the
United Kingdom. The family would be returned to Sanka together and would be
able to continue with their family life.

It was not, however, disputed that the second lohiArticle 8 was engaged. The
appellant had clearly forged private life in theitdd Kingdom. He had lived here for
about 13% years, and he was well settled. Remowaldnnterfere with his private
life. She went on to say:

“...the issue is now whether the interference idesdifwould
have consequences of such gravity as potentialgngage the
operation of Article 8 and whether such interfeeerman be
regarded as proportionate in all the circumstancks.
considering this | have noted the appellant's peako
circumstances in the United Kingdom as well asrinL8nka.
As identified above, the appellant left Sir Lankeen13 years
ago and he now has a well established businedseitunited
Kingdom.”

She then said with regard to the issue of delay

“Whilst there is no dispute that the appellant tigio his then
representatives, made further representations € Hbme
Office in 1997 following the dismissal of his asylappeal and
the exhaustion of his appeal rights. However, hasecis
distinguishable from those iMM and Akaekeas these dealt
with delay by the respondent in handling properliappon(s)
for asylum or entry clearance/leave to remain. ifieee failure
of the respondent to acknowledge further repretientaand
delay in actually removing a person like the apeliwho has
no right to remain in the United Kingdom cannot dad to
afford the appellant more right or legitimate expé&on. There
is no reason to believe that even if the represientanade on
behalf of the appellant was acknowledged and phppandled
by the respondent he would have obtained some I¢ave
remain. The appellant chose to remain in the Uniegdjdom
after his appeal rights were exhausted, and asudt igas able
to forge considerable private life. | am satisfad the totality
of the evidence before me that the private and Ifaiifie
forged in the United Kingdom by the appellant, i@aged in
the full knowledge that his immigration status reqarious and
he was liable to be removed.”

She went on to say that any interference with hrsick 8 rights would be
proportionate and in pursuit of the legitimate aioh maintaining effective
immigration control.
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Although Judge Omotosho makes no mention of theetlfet it was the service by the
respondent of the 1.S5.96 NW in March 2005 that dritie long period of inactivity it

is plain she had in mind the Article 8 claim wag n@ade until May 2005. There is
some confusion in the papers due to erroneousereferin Home Office letters to
representations having been received from the ksl solicitors dated 7 May 2002
when the correct date was 7 May 2005. This erres vegpeated in paragraph 2 of
Judge Omotosho’s redetermination although it isarclom reading the whole

document, that she was aware the correct date wiskay’ 2005. That the fresh

representations were indeed made in May 2005 and@0@?2, and that the Home
Office were the perpetrators of a clerical errorclisar from their reference to the
solicitors who sent the representations being Sétl@o. In 2002 M.K Sri and Co.

were still acting for the appellant.

In HB (Ethiopia) and others v Secretary of State fog Home Departmerj2006]
EWCA Civ 1713 Buxton L.J. summarised the law on #ffect of delay by the
Secretary of State on claims that, as in the ptesee, rely on Article 8. He set out at
para 24, inter alia, the following conclusionsofhit reference to those conclusions
that have no relevance to the present case).

* Delay in dealing with an application may, incregsihe time the claimant spends
in this country, increase his ability to demon&r&mily or private life bringing
him with Article 8(1). That, however, is a questiohfact, and to be treated as
such.

« The application to an Article 8 case of immigratipalicy will usually suffice
without more to meet the requirements of Articl@)§Razgat Cases where the
demands of immigration policy are not conclusivdl vae truly exceptional
[Huang.

 Where delay is relied on as a reason for not apglymmigration policy, a
distinction must be drawn between persons who lsawee potential right under
immigration policy to be in this country (for insize, under marriage policy, as in
ShalaandAkaekég; and persons who have no such right.

The appellant falls into the latter category beeauws has no right under immigration
policy to be in this country and relies solely ortiéle 8(1).

* Where an applicant falls into this category, defagealing with a previous claim
for asylum will be a relevant factor under Articd2), but it must have very
substantial effects if it is to influence the outm[Strbacat para 25].

» Decisions on proportionality made by tribunals ddmot, in the absence of errors
of principle, be interfered with by an appellateitdAkaeké

This latter point has been emphasised by Carnwadthin Mukarkar v Secretary of
State for the home Departmg@2006] EWCA Civ 1045 whose words were repeated
by this court inA G (Eritrea) v Secretary of State for the Home &&pent[2007]
EWCA Civ 801 para 30.

“In normal circumstances interference with famiife lwould
be justified by the requirements of immigration toh
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However, it is recognised that a different approachy be

justified in ‘a small minority of exceptional caseentifiable

only on a case by case basis’.....The House of Lded$ined

to lay down a more precise legal test. Accordinghether a
particular case falls within that limited categasya question of
judgment for the tribunal of fact, and normallyses no issue
of law.”

It is true that there was very long delay in thesgnt case between the appellant’s
fresh asylum claim in October 1997 and the sprin®0®5. There is no evidence that
it was ever dealt with by the Secretary of Statg,dn the other hand nor is there any
evidence that it was ever pursued by the appelar@n when he launched a fresh
claim to remain in this country in May 2005 on atlgeounds. The plain inference is
that the fresh asylum claim contained nothing dissance.

The Atrticle 8 claim was not made until the sprifid@605. The delay in dealing with
that claim, although regrettable, was only 9 moniie fact that the earlier delay was
terminated by the respondent’s service of the 6 BI® in March 2005 rather than by
any action on the part of the appellant diminisheyg weight that can be attached to
it. In any event, delay itself does not give rigedan Article 8 claim; it simply
increases the appellant’s ability to demonstrateilfaor private life and thus bring
him within Article 8(1).

As the respondent pointed out, had the appellagn ladbdle to demonstrate 14 years’
continuous residence in the United Kingdom he wdwdsle qualified for indefinite
leave to remain. Having arrived in this country3ihDecember 1993, 14 years would
have expired at the end of 2007. It might be idf@rtherefore that he had good reason
to stand by and do nothing to precipitate actiortrenpart of the Secretary of State.
As Judge Omotosho pointed out, the appellant ctoosEmain in the United Kingdom
after his appeal rights had been exhausted; dgldélyebSecretary of State give him no
additional rights or legitimate expectation. Inddeel had no potential right under
immigration policy to be in this country.

Conclusion.

Judge Oliver was wrong to conclude that the appeltead not acquiesced in the
delay. The evidence is that he stood by and ditdingtuntil his Article 8 claim was
made in the spring of 2005. It now appears, althahg was not referred to by either
of the immigration judges, that the appellant'siéet 8 claim was precipitated by
service of the 1.5.96 NW in March 2005.

Judge Omotosho was entitled to find that interfeeewith the appellant’s Article 8

rights would be proportionate. She had in mind thathad forged a considerable
private life albeit in the context he knew he wiable to removal at any time. As is
now well settled, decisions on proportionality anatters of judgment on which an
appellate court will only interfere if there is atarial error of law. Such matters do
not normally raise any issue of law and | can dateoe here.

It not infrequently happens in Article 8 cased] #ims is an example, that arguments
are advanced that the claimant has in some wayilboted to the community during
the time he has been in the United Kingdom. Ingiesent case the appellant has set
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up a business that employs a number of people.yijudgment contribution to the
community is not a freestanding factor falling sthken into account when weighing
the proportionality test in Article 8. It may, howex, have some relevance if it forms
part, for example, of the private life forged by thppellant whilst here. It should,
however, be noted that before a decision to remevenade under s.10 of the
Immigration and Asylum Act 1999 the Secretary chtSthas to have regard to all
relevant factors known to him. These include thdiviklual's personal history
including his character, conduct and employmenbne&gsee para 395C of the
Immigration Rules (HC 395). Thus any positive cidmition an illegal entrant or
overstayer has made to society would fall to berakto consideration at that stage.
The appellant was, of course, neither because seanmaort applicant and refused
leave to stay.

Judge Oliver made a material error of law in codrlg the appellant had not
acquiesced in the Secretary of State’s delay antkimg this into account in his
favour when considering proportionality. Judge Omsbb made no error of law on
the reconsideration. She properly concluded thaiovel would be an interference
with the appellant’s private life. However she wWaby entitled to conclude that his
removal from the United Kingdom would be a propmrtite response
notwithstanding the length of time he has been.Heveuld dismiss the appeal.

Lord Justice Richards:

| agree.

Lord Justice Pill:

| also agree and for the reasons given by ScoteBak

| agree with the finding that there was interfeensubject to Article 8(2), with the

right to respect for the appellant’'s private lifarticle 8(1)). | wish to express

agreement, however, with Scott Baker LJ's findireg, paragraph 40, that the
appellant’s contribution to the community is ndr@estanding factor when a breach
of Article 8 is alleged. It may throw light on tipgivate life of an applicant, and be
relevant in other ways, but the respect due undéclé 8 is not to be judged by

reference to the success, or lack of successedfplicant in the United Kingdom.

Postscript

Since preparing these judgments and providing timetnaft to the parties we have
read the speeches of their Lordship&iB. Kosovo (F.C.) Appellant v Secretary of
State for the Home DepartmgB2008] UK HL 41 and the references therein to the
relevance of delay in Article 8 cases. Nothing ¢aidheir Lordships affects the
outcome of the present appeal.



