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1. The Conmittee considered the United Kingdom s fourth periodic report in
respect of Hong Kong under the Covenant on 19 and 20 Cctober 1995. In its
concl udi ng observations (CCPR/ ¢/ 79/ Add. 57 of 3 Novenber 1995) the Conmittee
requested the CGovernnent of the United Kingdomto subnmit a brief further
report, by 31 May 1996, on new devel oprments with regard to the enjoynent of
human rights in Hong Kong, pursuant to the recommendati ons contained in the
Committee's concl uding observations and in the statenent by its Chairperson
on behal f of the Comm ttee, concerning the continuing subm ssion of reports
in respect of Hong Kong after the change of sovereignty on 1 July 1997

2. Thi s supplenentary report is submitted in response to that request. It
deals in turn with each of the recommendati ons contained in the Comrmittee's
concl udi ng observations and al so with various ot her concerns expressed by the
Conmittee in those observations. It also seeks to update the information

' In its concluding observations adopted at the end of the
consideration of the part of the fourth periodic report of the
United Kingdom of Great Britain and Northern Ireland relating to
Hong Kong (CCPR/ C/79/Add.57), the Commttee requested the
Government of the United Kingdomto submit a brief report, by 31
May 1996, for consideration by the Conmmttee at its fifty-eighth
session to be held in Geneva from 21 Cctober to 8 Novenber 1996.
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previously provided to the Conmittee on other aspects of the enjoynent of
human rights in Hong Kong. The process of pronoting and protecting human
rights in Hong Kong is a continuous and dynami c one. This report describes
the position at the tine when the report was finalized (late May 1996). But
there nmay be further devel opnments on various issues to record by the tinme the
Conmittee examines the report. The United Kingdom Governnent hopes to have
the opportunity to bring the Committee further up to date when its del egation
takes part in that exam nation.

Submi ssion of reports

3. In paragraph 4 of its concluding observations the Conmittee noted the

rel evant provisions of the Sino-British Joint Declaration of 19 Decenber 1984
and also its own previously expressed views on the continuation, after

1 July 1997, of reporting obligations in respect of Hong Kong under article 40
of the Covenant. It specifically reiterated that, as those obligations wll
continue to apply, the Conmittee will be conpetent to receive and consi der
reports that must be submitted in relation to Hong Kong.

4. So far as the Joint Declaration is concerned, and as the United Ki ngdom
Governnent has previously drawn to the attention of the Committee, the | ast
par agraph of chapter Xl Il of annex | (JD 156), which is reflected in

article 39 of the Basic Law (BL 39), constitutes an express undertaking by the
CGovernment of the People's Republic of China - an undertaking which is itself
binding in international law - to ensure that the provisions of the two

I nternati onal Covenants (the International Covenant on Civil and Politica
Rights (1 CCPR) and the International Covenant on Economic, Social and Cul tura
Rights (I CESCR)), as applied to Hong Kong, will remain in force on and

after 1 July 1997. The obligations inposed by the two Covenants, which are

t hereby assunmed in respect of Hong Kong by the Chinese CGovernnent, include,
specifically, the obligation to submt to the respective treaty nonitoring
bodi es the reports required by article 40 of the ICCPR and article 16 of

t he | CESCR

5. The United Ki ngdom Governnent has fully briefed the Chinese CGovernnent
on the ways in which the Covenants are now applied in Hong Kong. It has nade
known its views as to how the Chinese Governnent may fulfil its obligations
under JD 156.

6. The protection of human rights in Hong Kong afforded by the Covenants is
hi ghly val ued by the people of Hong Kong. Accordingly, they set great store
by the provisions in the Joint Declaration and the Basic Law which secure

the continuing application of the Covenants on and after 1 July 1997 and,
specifically, which enable the respective Conmittees to continue to discharge
their responsibility, through the reporting systens established by the
Covenants, to nonitor the observance of the Covenants in Hong Kong.

7. The United Kingdom Governnent has raised this issue with the Chinese
Governnent at the highest levels. It will continue to work for a satisfactory
resol ution.
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Languages used in charge forms, charge sheets and court docunents

8. I n paragraph 20 of its concludi ng observations the Conmittee reconmended
t hat Chi nese versions of official charge fornms, charge sheets and court
docunents shoul d be introduced as soon as possible.

9. The judiciary is conmitted to putting in place, before 1 July 1997,
a truly bilingual court systemwhich allows the use of Chinese, along with
English, in courts of all levels. It has nade considerabl e progress towards

that goal and is confident of achieving it in good tine. The current state
of progress is as follows:

(a) Sunmonses i ssued by the Magistrates' Courts. Descriptions of
nost standard of fences are now avail able in both English and Chinese. The
judiciary and the Governnment are jointly devising bilingual statenents of
of fences for use in sumobnses. They expect to conplete the task by nid-1996
At the same tinme, the judiciary is upgrading its conputer systemso that,
by 1 July 1997, it will be able to issue all sumonses in both | anguages;

(b) Charge sheets. Paragraphs 170 and 171 of the United Ki ngdom s
fourth periodic report under the Covenant in respect of Hong Kong descri bed
t he progress made towards the introduction of bilingual charge sheets. There
have been significant devel opnents since that report was submtted. Bilingua
sheets are now in use in the Magistrates' Courts, the District Court and the
H gh Court. This devel opment was phased in between August and Decenber 1995.
The experinmental forms used in the police pilot schenme (al so described in
paras. 170 and 171 of the fourth periodic report) are now in use throughout
the police force. But these forns are not yet fully bilingual because
aut hentic Chinese translations are not yet available for all the rel evant
ordi nances. As an interimmeasure, the police are using a bilingual glossary
of terms comonly used for |aying charges;

(c) Restriction on the use of Chinese in the District Court and the
Lands Tribunal. This restriction was lifted in February 1996. Accordingly,
plaintiffs and defendants nay now file docunments in either Chinese or English

(d) H gher courts. The Oficial Languages (Amendnent) O di nance was
enacted in July 1995, renoving the restriction on the use of Chinese in the
hi gher courts. The judiciary ains to extend the use of Chinese to H gh Court
crimnal cases in January 1997, to High Court civil cases in March 1997 and to
all Court of Appeal cases in June 1997.

I nvestigation of conplaints against the police

10. I n paragraph 11 of its concludi ng observations the Conmittee expressed
concern about the investigative procedures in respect of allegations of human
rights violations by the police and in paragraph 21 it suggested incorporating
non-police nmenbers in the investigation of all conplaints against the police.
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11. Par agraphs 25 and 26 of the fourth periodic report recognized that there
were areas where the conplaints handling system needed inproving. They

descri bed the neasures that the Hong Kong Governnent was taking to acconplish

this. Since that report was submtted, the Hong Kong Government has taken the
followi ng further nmeasures in that direction

(a) The | ndependent Police Conplaints Council (the |IPCC) has been
enabl ed to interview w t nesses;

(b) Vi deo/ tape recording facilities have been installed in the
Conpl ai nts Against the Police Ofice (CAPO to ensure that interviews
are transparent;

(c) There has been increased publicity for the independent nonitoring
role of the I PCC

12. Q her measures now in train, or shortly to be put in train, include the
fol | owi ng:

(a) Conpar ative study of overseas police conplaints systems. This is
a joint study by the I PCC and the Hong Kong Government. The aimis to learn
fromthe experience of other jurisdictions and to identify what further
i mprovenents night be made. The study has entailed visits to the
United States of America, Canada, Australia, Japan and Si ngapore.
The findings will be reported in May/June 1996;

(b) | PCC observers schene. Since April 1996 nenbers of the | PCC have
been able to observe the CAPO investigation process;

(c) | ndependent revi ew of CAPO procedures. In January 1996, the
Hong Kong Governnment seconded a senior civil servant to the IPCC to carry
out this review, which will be conpleted in June/July 1996;

(d) | PCC to becone a statutory body. The Hong Kong Government is
working on a bill to put the IPCC on a statutory basis. Before finalizing the
bill, it will need to take into account the findings of the conparative study
((a) above) as well as the working of the I PCC observers scheme ((b) above)
and the outcone of the independent review of CAPO procedures ((c) above).

Human rights conmm ssion

13. I n paragraph 22 of its concludi ng observations the Conmittee reconmended
a reconsideration of the Hong Kong Governnent's deci sion on the establishnent
and conpetence of a human rights Conmi ssion

14. The Hong Kong and United Ki ngdom CGovernnents have carefully reconsidered
this matter in the light not only of the Conmttee's reconmendati ons but al so
of similar views expressed by sonme non-governmental organizations and ot her
nmenbers of the comunity in Hong Kong. They have concl uded that the Hong Kong
Governnent's original assessnment - described and expl ained i n paragraph 10 of
the fourth periodic report - was correct. They renain convinced that a human
rights commssion is not the best way forward in the particular circunstances
of Hong Kong. As explained in the fourth periodic report, human rights

in Hong Kong are founded on the rule of |law, an independent judiciary
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and a justiciable Bill of Rights (established by the Bill of R ghts

O dinance (BORO)). There is a sound and conprehensive | egal aid system an
ef fecti ve ombudsman (the Comm ssioner for Administrative Conplaints (COMAC))
and a range of other institutions for the investigation and redress of
conplaints; a fairly elected | egislature; and a progressive approach to human
ri ghts education. The Hong Kong Government al so operates in the full view of
a free and active press, and its policies and practices are subject to
rigorous nmonitoring by local and international NGOs.

15. This system has served Hong Kong well and provides a suitable franmework
for securing and enhancing the protection of human rights in the territory.
The Hong Kong and United Ki ngdom Governnents strongly maintain the view that
it is nore sensible to build on this franework than to devise an entirely new
institution with a wide-ranging but inprecise renmt in the field of human

ri ghts.

16. To address areas of specific concern, the Hong Kong Government has nade
legal aid nore readily available in cases involving the BORO, has given the
judiciary additional resources to reduce court waiting tines, and has inproved
t he ombudsman system It is establishing a statutory equal opportunities
conmi ssion to tackle discrimnation on the grounds of sex and disability

and a privacy conmmi ssioner to pronote and enforce conpliance with new data
protection | aws.

Conpr ehensive anti-discrimnation |egislation

17. I n paragraph 23 of its concludi ng observations the Conmittee reconmended
t hat conprehensive anti-discrinination |egislation be adopted, aimng at
elimnating all forms of discrimnination prohibited under the Covenant (and not
al ready prohibited by existing Hong Kong | aw).

18. The Hong Kong Governnent is fully conmitted to the elinination of

di scrimnation and the pronotion of equal opportunities for all. But because
legislation in this area woul d have far-reaching inplications for the
conmunity as a whole, it believes that a step-by-step approach - allow ng both
t he Government and the conmunity thoroughly to assess the inpact of such
legislation in the light of experience - offers the best and nost suitable way
forward for Hong Kong.

19. Accordi ngly, the Hong Kong Governnent has conducted two discrete studies
of discrimnation - on the grounds of famly status and on the grounds of
sexual orientation - to identify the extent of problens in these areas and
options for addressing them As part of the study process, consultative
docunents were published in January 1996 to solicit public views. The

consul tation period closed on 31 March and the Hong Kong Governnent is now
anal ysi ng the subnissions which it received. The findings of that analysis
will help the Government determine the way forward. Legislation is an option
that will be examined. A simlar study on the question of age discrimnation
in enploynment is nowin progress. A fourth study, on the issue of racial
discrimnation, will start later this year. Meanwhile sone nenbers of the
Hong Kong Legi sl ative Council have stated an intention to introduce nenbers
bills on these and ot her aspects of discrimnation

Sex Discrimnation Odinance
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20. I n paragraph 8 of its concluding observations the Committee wel coned

t he enactnent of the Sex Discrimination Ordinance and the Disability

Di scrimnati on Ordi nance and the proposed establishnment, in 1996, of an equa
opportunities commission. The Conmission in fact officially canme into being
on 20 May 1996 with the formal appointnent of its Chairperson and ot her
menbers. It will becone fully operational once all its staff are in place,
probably in the autum of 1996. But a preparatory teamis already making
arrangenents to ensure that the Commission is in a position to start work

wi t hout del ay.

21. I n paragraph 13 of its concludi ng observations the Conmittee expressed
regret that the Sex Discrimnation Ordinance was not yet in force. It also
expressed concern about the limt on the damages that m ght be awarded under
it; about the absence of a power to order the reinstatenent of wonen who had
| ost their jobs because of sex discrimnnation; about significant exenptions
which it contained; and about the fact that its application was limted to
di scrimnation based on gender and marriage. In paragraph 23 the Conmittee
recommended that these deficiencies be overcone by appropriate amendnents.

22. For practical reasons, the Hong Kong Government has considered it
necessary to set up the Equal Qpportunities Conm ssion before bringing the
provisions of the Sex Discrimnation Odinance into force. Internationa

experience indicates that nost conplaints involving discrimnation arise in
the key area of enploynent: nost people who encounter discrimnation do so in
t he workpl ace. The Hong Kong Government therefore considers that the urgent
priority is to devel op clear, concise codes of practice - witten in plain,
non-legalistic |anguage - to hel p enpl oyers and enpl oyees understand the new

| aws and how they affect their day-to-day working relationships. At the same
time, the Hong Kong Covernnent believes that it should not give effect to a
new form of |egislation that inpinges so closely on everyday socia

interaction before that legislation is nade accessible to the public in the
formof the codes. It considers that the task of devising the codes is best
entrusted to a dedicated, expert body. Accordingly, it has placed this
project high on the initial task list of the Equal Opportunities Comm ssion
which is the primary executive body for the inplenmentation of the Sex

Di scrimnati on Ordinance and the Disability Discrimnination Odinance. The Sex
Di scrimnati on Ordinance's provi sions on enploynent matters will conme into
force once the codes are ready. However, appreciating that the apparent del ay
in inmplenenting that Ordinance was giving rise to concern, the Hong Kong
CGovernment directed the preparatory teamfor the Equal Cpportunities

Conmi ssion to undertake the necessary background research. That research was
wel I under way when the Conmi ssion cane officially into being on 20 May 1996

23. The question of a power to order reinstatenent, the question of limts
on damages and the question of exenptions were all thoroughly debated in the
Legi sl ati ve Council during the passage into | aw of the Sex Discrimnation
Ordi nance. That Ordinance neverthel ess enpowers the Equal Opportunities
Conmi ssion to nmonitor its working and to fornul ate proposals for its
amendnment should it or the Governor consider that to be necessary. In those
ci rcunst ances, the Hong Kong CGovernment took the view that it should not

pre-enpt the work of the Equal Opportunities Conm ssion by considering changes
to the O dinance before the Conmission itself came into operation. The
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Hong Kong Government notes that a nenber of the Legislative Council proposes

i ntroducing a nmenber's bill amending both the Sex Discrimnation O dinance

and the Disability Discrinmination Ordinance. It hopes that the bill's
proponents will accept its view that the Equal Opportunities Commi ssion shoul d
first have the opportunity to enforce and nonitor the operation of the two
Ordinances and that it will then be the Commi ssion that will be best placed

to assess the need for, and the nature of, any changes to them

24, The steps being taken by the Hong Kong Government to determine how best
to deal with discrimnation that does not fall within the scope of the Sex

Di scrimnati on Ordinance or the Disability Discrimnation Odinance are

di scussed in paragraph 19 above. As is there explained, the Hong Kong
Governnent takes the view that each different formof discrinination raises
di fferent considerations and that each, therefore, requires carefu

exam nation and anal ysis, separately and in its own right. Hence the
studi es that have been, or will shortly be, put in train, as described in
paragraph 19: these will help the Hong Kong Governnment determ ne the way
forward in areas of discrimnation not already covered by the two O di nances.

Vi et nanese m grants

25. I n paragraph 17 of its concludi ng observations the Conmittee noted with
satisfaction the efforts by the Hong Kong Governnent, in cooperation with the
Ofice of the United Nations H gh Conmi ssioner for Refugees (UNHCR), to care
for the needs of the Vietnamese nmigrants living in detention centres in the
territory. But it expressed concern about the |Iong-term detention of nany of
t hose persons and about their living conditions while in detention, and in
paragraph 24 it urged the Hong Kong Governnent to inprove their living
conditions, particularly in respect of children, and to ensure that the
refugee status of all detainees was speedily deternined, with right of
judicial review and legal aid. The process of deportation and renoval of
non-refugees of Vietnamese origin should, the Comm ttee recomended, be
closely nonitored to prevent abuse.

26. Living conditions. The Hong Kong Government, together with UNHCR and

ot her agenci es and organi zati ons, nmakes every effort to provide decent and
hurmane |iving conditions for the Vietnamese nmigrants in the detention centres.
The Hong Kong Government provides the nmigrants with three nmeals daily,
according to dietary scal es approved by the Departnent of Health. Vegetarian
neal s are provided for those who prefer them and additional food is provided
to pregnant wonen and the sick, on nedical advice. The Hong Kong Cover nment
al so provides clothing and such things as eating utensils and toiletries,
according to a fixed scale. As regards nedical care, the Hong Kong Governnent
provi des general out-patient clinics and first-aid services. Mdecins sans
frontieres provides well-baby clinics, and Christian Action provides denta
servi ces under the auspi ces of UNHCR  Persons who need nedi cal services which
cannot be provided in the detention centres are referred to hospitals and
specialist units outside the centre. In the centres there are toilets,
conpartnental i zed shower facilities with warmwater during the winter, and
open washing areas. The migrants are free to send and receive letters and
parcels, and they are provided with television and newspapers. |In addition,
UNHCR operates information centres with newspapers, journals and videos -

i ncl udi ng vi deos produced in Viet Nam- to keep the migrants informed of

devel opnents in Viet Nam Qpen space is avail able for outdoor activities and
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there are also TV and recreation roonms. Counselling, welfare and assi stance
are provided by the Social Services Section of UNHCR and special attention is
gi ven to vul nerabl e groups such as the disabled, children and the el derly.
The Hong Kong Family Pl anni ng Associ ation provi des educati onal programes,
clinical progranmes and face-to-face counselling. The religious needs of the
mgrants are also catered for: regular services and visits are provided by
the three main religious groups (Catholic, Protestant and Buddhist). As was
poi nted out in paragraph 100 of the fourth periodic report, conditions in

the detention centres are not kept hidden frompublic scrutiny: the centres
are frequently visited by representatives of international and | oca

non- gover nment al organi zati ons who report on what they find. Their comrents
and criticisnms are considered very seriously by the Hong Kong CGover nnent,

whi ch has taken all reasonable nmeasures to neet them whenever they have been
shown to be well founded. In these circunstances, the Hong Kong Covernnent
cannot accept that the living conditions in the detention centres give rise to
any violation of articles 9 or 10 of the Covenant or, specifically, that the
detai nees are treated otherwi se than "with humanity and with respect for the
i nherent dignity of the human person.”

27. The children. The Hong Kong CGovernnment shares the special concern of the
Committee about the situation of the children of Vietnanese nigrants who |live
with their parents in detention centres pending their parents' repatriation to
Viet Nam But it is not the Hong Kong CGovernnent that has brought about the
need for themto be in the centres or that chooses to prolong that need. The
power to bring it to an end lies with the parents, who are aware that they
have no legal right to remain in Hong Kong and no valid reason for not
returning to Viet Nam The Hong Kong and United Ki ngdom Governments want them
to return to Viet Nam as soon as possible, for the benefit of their children
as well as thensel ves, through the arrangenents provided by UNHCR. However,
so long as these children remain in Hong Kong, the Hong Kong Covernnent

recogni zes and respects its duty under the Covenant to ensure their human
rights and it has consistently sought to discharge that duty by taking all
reasonably practicabl e neasures, appropriate to the status and special needs
of children, to pronote and protect their rights and their welfare. |In this
context the attention of the Conmittee is drawn to paragraphs 371 to 386 of
the United Kingdoms initial report in respect of Hong Kong under the
Convention on the Rights of the Child (CRC/ ¢ 11/ Add. 9) and to the measures
taken and the facilities provided, as there described, specifically for the
benefit of Vietnamese mgrant children.

28. Deternmination of refugee status. Wth relatively few exceptions (minly
newbor n babi es and recent arrivals fromViet Nan), all the Vietnanese mgrants

now i n Hong Kong have al ready been screened to deternmine their refugee status.
This exercise was effectively conpleted in Cctober 1994. The screeni ng system
was designed in consultation with UNHCR, which was al so closely involved in,
and nmonitored, its inmplementation. UNHCR reviewed all negative decisions

and exercised its right to reverse the screening decisions in the case of

over 1,500 migrants. There have been judicial review of various screening
deci sions and the courts have found the screening systemitself to be fair and
reasonabl e. Vietnamese nigrants have the sane access to the judicial system
as everyone else in Hong Kong; they are likewise eligible for |egal aid.

One case, involving Vietnanmese nmigrants fornmerly settled in China, will be
heard by the Privy Council in July this year.
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29. Recently, the Judicial Committee of the Privy Council reversed a decision
by Hong Kong's Court of Appeal by ordering the release fromdetention of four
mgrants fromViet Namwho were all of Chinese ethnic origin but who had, or
had at some point clainmed to have, ties with Taiwan as a result of which they
apparently were, or would be, regarded by the Vietnanese authorities as
foreign nationals, though the Vietnanese authorities had not yet responded to
the request by the Hong Kong Governnent to receive themas returning mgrants.
(This is the case referred to in paragraph 108 of the fourth periodic report.)
The details of the reasons given by the Judicial Conmittee for ordering their
rel ease varied according to the particular facts of the respective cases.

But, essentially, the Judicial Conmittee held that, in the light of the

Vi et nanese authorities' known policy of refusing to accept persons whomthey
regarded as foreign nationals and in the absence of contrary indications in
the rel evant Hong Kong legislation, it was unlawful for the Hong Kong
CGovernment to keep the appellants in detention "pending renoval" to Viet Nam
once there was reason to believe, despite the absence of a response fromthe
Vi et nanese authorities, that they would not be accepted; and in any event that
it was unlawful to keep themin detention pending renoval once it had becone
clear that renmoval was not going to be possible within a reasonable tine. At
the tine when this report was finalized, the Hong Kong CGovernment had rel eased
275 migrants whomit believed fell within the anbit of the Privy Counci
judgenent. Meanwhile, the Vietnanese authorities have agreed to study again
the question of "non-nationals". A response is awaited fromthe Taiwan
authorities as to whether they will admt any of these migrants for

resettl enent.

30. There is good evidence that the policy of the Vietnanmese Government
concerning the acceptance of non-nationals is flexibly applied: to the

know edge of the Hong Kong Covernment the Vietnanese authorities have cleared
for return some 99 famlies whomthey regarded as non-nationals. To clarify
the position in future cases, a new provision has been added to the

I nmigration Ordinance to the effect that, where a request has been made to the
Vi et nanese Governnent for the repatriation of a person, the purpose of that
person's detention "pending renoval" shall include awaiting a response to that
request fromthe Vietnanese Government. However, the provision makes clear
that this in no way linmts the ability of the courts to determ ne, in any
particul ar case, that a person is being detained otherw se than "pendi ng
removal " or, specifically, that he has been detained for an unreasonabl e

peri od.

31. Renoval s and deportations. The process of renmpbving and deporting persons
who have been definitively deternined not to be refugees is indeed closely
nonitored to ensure that there is no abuse. The nonitoring process - which
has been in place since Septenber 1994 - follows the reconmendati ons of an
inquiry by non-official justices of the peace into an operation to transfer
certain Vietnanese mgrants fromone detention centre to another which took
place on 7 April of that year (see para. 116 of the fourth periodic report).
It is carried out by independent nonitors conprising representatives of NGOs
(Oxfam Christian Action and Médecins sans fronti eres) and non-offici al
justices of the peace. To ensure that the process is transparent, the
nonitors prepare reports on all renoval operations, and those reports are
published in full

32. Voluntary return. The Hong Kong Governnment has no wi sh to keep any
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Vi et nanese mgrants in detention in Hong Kong. But the vast najority of

Vi et nanese mgrants now i n Hong Kong have exhausted the process of determ ning
whet her or not they are genui ne refugees and have in fact been found to be
non-refugees in accordance with the 1951 Convention and its 1967 Protocol
Accordingly, they have no legal right to remain in Hong Kong and no valid
reason not to return to their own country. The Hong Kong Government and UNHCR
have counsell ed them - and continue to counsel them- to return voluntarily to
Viet Nam Those who agree to do so are given every assistance. 1In addition
to a UNHCR reintegration all owance of US$ 240 which is paid to each mgrant on
return to his home village, every person who returns voluntarily receives a
grant of US$ 200 in Hong Kong before departure. The safety and well-being of
those who return to Viet Namis nonitored both by UNHCR and by the British
Enbassy, and the reports indicate that there have been no cases of
ill-treatment or persecution. In these circunstances, and so long as the
persons in question refuse to | eave Hong Kong voluntarily, the Hong Kong
CGovernment has no practical alternative to keeping themin detention: but it
of course accepts and seeks to observe its duty to ensure, by all practicable
neans, that their human rights under the Covenant and other rel evant
instruments are at all times fully respected.

El ectoral matters

33. I n paragraph 19 of its concludi ng observations the Conmittee expressed
the view that the present electoral systemin Hong Kong in respect of
elections to the Legislative Council - in particular the arrangenents relating

to functional constituencies - was not in conformty with articles 2.1, 25 (b)
and 26 of the Covenant, and in paragraph 25 it recomended that steps be taken
to bring it into conformity with those provisions.

34. Functional constituenci es have been part of Hong Kong's political system
since 1985, when elections to the Legislative Council were first held. Their
purpose was to provide a representative voice for the territory's econonic and
prof essi onal sectors, reflecting their inportance in the community. These
constituencies - and the systemof election to them- have served Hong Kong
well. But the electoral systemis not static, and it will continue to devel op
as circunmstances in the territory change, which of course includes the
transfer of sovereignty. The present network of functional constituencies
nmust be seen as a transitional stage in the evolution of Hong Kong's politica
system The ultinmate aim as declared in article 68 of the Basic Law, is the
el ection of all the menbers of the Legislative Council by universal suffrage.

35. It is against this background that the Hong Kong and United Ki ngdom
CGovernments nust dissent fromthe Conmittee's assessnent that the concept of
functional constituencies gives undue weight to the views of the business
conmuni ty or discrimnates unreasonably or disproportionately between
different classes of voters. Nor do they share the view taken by the
Committee of the scope and effect of the reservation to article 25 (b) of

t he Covenant that was nade by the United Ki ngdom Government when it ratified
the Covenant. Accordingly, they respectfully nmaintain their view that the

el ectoral system which now obtains in Hong Kong in respect of elections to the
Legi sl ati ve Council is appropriate and justifiable in present circunstances
and gives rise to no inconpatibility with any of the provisions of the
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Covenant .

O her devel opnent s

36. Bill of Rights Ordinance. |In Cctober 1995, the Legal Affairs Sub-group
of the Prelimnary Working Commttee (PWC), established by the Chinese
Governnent, advised the Chinese Government that, in their view three sections
of the Bill of Rights (BORO had the effect of giving the BORO a status above
all other laws including, after 1997, the Basic Law. These provisions were,

t he Sub-group advi sed, inconsistent with the Basic Law and shoul d be repeal ed
after 30 June 1997. The sections in question were:

(a) Section 2 (3), which deals with the interpretation of the O dinance
and the incorporation into domestic |aw of provisions of the Covenant as
applied to Hong Kong;

(b) Section 3, which provides for the repeal of inconsistent
pre-existing |egislation;

(c) Section 4, which states a general principle for construing future
| egi sl ati on.

37. The Sub-group al so advised that provisions in (or made under)

si x Ordi nances whi ch had been anmended to ensure that they were in line with
the BORO were now, as a result of the amendnents, inconsistent with the Basic
Law and should be restored to their original form The O dinances in question
(or the relevant provisions nade under them) were the Societies O dinance, the
Tel evi si on Ordi nance, the Tel ecommuni cati on O di nance, the Broadcasting

Aut hority Ordinance, the Public Order O dinance and regul ati ons under the

Emer gency Regul ations Ordi nance. The purpose and effect of the anendments in
guestion were explained in the fourth periodic report in the sections of that
report relating to articles 4, 19, 21 and 22 of the Covenant.

38. The Sub-group further advised that two other O dinances were al so
i nconsistent with the Basic Law and woul d need to be repeal ed. These were:

(a) The New Territories Land (Exenption) O dinance, whi ch now rmakes
it possible for woren to inherit land in the New Territories in cases of
i ntestacy (see para. 356 of the fourth periodic report);

(b) The Legi sl ative Council Comm ssion O dinance, which provides for
t he provision of adm nistrative support and services to nenbers of the
Legi sl ative Counci l

39. The BORO does not have - nor can it have nor does it purport to have - a
status different fromthat of any other Odinance in Hong Kong. Like all
Ordinances, it will be subject to the Basic Law. |ndeed, because its purpose

is precisely to give effect in Hong Kong to the provisions of the Covenant as
applied to Hong Kong, it inplements and is fully consistent with article 39
of the Basic Law (and para. 156 of the Joint Declaration) which expressly
provi des that the provisions of the Covenant as applied to Hong Kong shal
remain in force and shall be inplenented through the [ aws of the Hong Kong
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Special Adnministrative Region. There is therefore no valid reason either to
tanmper with the BOROitself or to restore to their earlier formthe Odi nances
and other laws that were anended specifically to ensure that they were in |line
with the BORO (and therefore with the Covenant).

40. The Sub-group's proposals have accordi ngly caused w despread concern

in Hong Kong. The United Ki ngdom Governnent believes that the question of
anmendnment of the BORO, and of those O dinances anmended pursuant to it,

shoul d be left to be considered by the Government of the Hong Kong Specia
Admi ni strative Region. The United Ki ngdom Governnent has raised this matter
wi th the Chinese CGovernment at the highest levels. It will continue to do so

Provi sional |eqgislature

41. The Legislative Council was elected in Septenber 1995. The electora
arrangenents are described in paragraphs 311-316 of the fourth periodic
report. |In March 1996, the Preparatory Conmittee for the establishment of the
Hong Kong Special Adm nistrative Region (established by the Chinese Nationa
Peopl e' s Congress) passed a resolution to set up a provisional |egislature.

42. The position of the Hong Kong and United Ki ngdom Governnents is clear
The Legi sl ative Council has been fairly and openly el ected through
arrangenents that are consistent with the Joint Declaration and the Basic Law.
These arrangenments neet the conmunity's wish for credi ble and representative
institutions which are capable of enduring beyond 1997. It is in Hong Kong's
interests that the Legislative Council elected in Septenber 1995, which has a
clear and legitimate mandate, is allowed to serve its full term This is the
best way to ensure continuity for Hong Kong's legislature and for the views of
Hong Kong people to be properly represented in this institution.

43. Nei t her the United Ki ngdom Government nor the Hong Kong Gover nment
accepts that there is any need for a provisional |egislature. Neither

the Joint Declaration nor the Basic Law nakes any reference to such an
institution. The United Kingdom Governnment has nade its position clear to the
Chi nese CGovernment on various occasions, including during a neeting between
the British Prime Mnister and his Chinese counterpart in March 1996. It will
continue to nake its views known to the Chi nese Governnent.

Ethnic mnorities

44, The "ethnic mnorities" conprise persons who are British Dependent
Territories citizens (BDTCs) by virtue of their connection with Hong Kong

but who are not ethnic Chinese and who have no nationality other than British
British Dependent Territories citizenship will cease at mi dnight on

30 June 1997. However, like other Hong Kong BDTCs, persons bel onging to these
ethnic nmnorities can, under the Hong Kong (British Nationality) O der 1986
apply for the status of British National (Overseas) (BN(O), provided that

they do so before 1 July 1997. They then retain that status for life.

If they do not so apply before 1 July 1997, they will automatically becone
British Overseas citizens (BOCs) on that date if they woul d otherw se be
stateless. |If they do then become BOCs, their children and, in nobst cases,
their grandchildren will also be BOCs if otherw se they would be statel ess at
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birth. Neither BN(O status nor BOC status confers a right of abode in the
United Kingdom But the Joint Declaration and the Basic Law guarantee the
right of abode of these persons in the Hong Kong Special Administrative Region
after 1 July 1997. No nenber of the ethnic minorities will be stateless after
the transfer of sovereignty and the position of these persons in Hong Kong is
secure.

45, Representati ves of the ethnic nminorities have pressed the United Ki ngdom
Covernment to grant British citizenship to persons belonging to these
mnorities. This would give themthe right of abode in the United Ki ngdom
The United Kingdom Governnent has stated that if, against all expectations,
any person who was solely a British national cane under pressure to |eave
Hong Kong, the United Ki ngdom Governnent of the day would consider with

consi derabl e and particular synpathy his or her case for adm ssion to the
United Kingdom This earlier assurance was clarified and reinforced when

the British Prime Mnister said in Hong Kong in March that any menber of

the ethnic mnority community, being solely a British national, who cane
under pressure to | eave Hong Kong woul d be guaranteed admi ssion to the

United Kingdom The ethnic mnorities, whose fanilies have been in Hong Kong
for many generations, want to stay in Hong Kong. The United Ki ngdom
Covernment believes that this reassurance will give themthe confidence they
need to stay.

Ri ght of abode in Hong Kong

46. The United Ki ngdom Governnent is pressing for agreement with the Chinese
CGovernment through the Sino-British Joint Liaison Goup on how to inplenent
the Basic Law provisions on the right of abode in Hong Kong. Those concerned
need to know i n advance of 1 July 1997 how their own position in Hong Kong
will be affected. Agreenent has already been reached in part, but sone
guestions, such as the right of abode for ethnic Chinese pernmanent residents
who hold a foreign passport and for other foreign nationals, are still to be
resol ved.

47. During his visit to China in January 1996, the United Ki ngdom Secretary
of State for Foreign and Conmonweal th Affairs received fromthe Chinese
Vice-Premier and Foreign Mnister, M Q an Q chen, an assurance that all

t hose who now had permanent residence in Hong Kong would be able to retain

it after 1997. The Hong Kong and United Ki ngdom Governnents wel cone this
assurance. The Standing Conmittee of China's National People's Congress has
recently taken a decision on the inplenentation of Chinese nationality lawin
relation to the Hong Kong Special Administrative Region. This has a direct
bearing on the right of abode in Hong Kong. The United Ki ngdom and Chi nese
Covernments will continue their dialogue with a viewto an early resolution
of this issue.

Ease of travel (visa-free access

48. A high degree of conveni ence of travel for the people of Hong Kong is
i nportant for maintaining Hong Kong's status as an international business and
financial centre. The Sino-British Joint Liaison Group is considering how
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best to achi eve that goal

49, After 1997, nost permanent residents of Hong Kong will hold the BN(O
passport, issued by the British Governnment, and/or the Hong Kong Specia

Admi ni strative Regi on (HKSAR) passport, issued by the HKSAR Governnent. In
January 1996, the British and Chi nese Governnments signed an "Agreed M nute"
on the responsibilities of the Chinese Governnment, the present Hong Kong
CGovernment and the future HKSAR Governnent in preparing the HKSAR passport.
The preparatory work is now under way. The Agreed M nute has hel ped to answer
sone of the questions which other countries will need to consider in deciding
whet her to all ow HKSAR passport hol ders visa-free entry. In March 1996
during his visit to Hong Kong, the British Prime M nister announced that the
United Ki ngdom Governnent woul d all ow visa-free entry for HKSAR passport

hol ders visiting the United Kingdom The United Ki ngdom and Hong Kong
Governnents hope that other countries will follow this exanple. At present,
BN(O) passport hol ders enjoy the conveni ence of visa-free access to some

80 countries and territories. The United Kingdom and Hong Kong Governments
will continue to discuss with the Chinese Government how best to maintain

and i nprove freedom of travel for Hong Kong residents.

50. It is also inmportant that Hong Kong continues to maintain a |liberal visa
regi me beyond 1997. This is in the interest of Hong Kong to enable it to
maintain its position as an international business and financial centre, as
wel |l as an inportant tourist destination

Freedom of expression

51. Revi ew of |aws. The Hong Kong Governnent has continued to review

exi sting laws which nay affect freedom of expression, including press freedom
and to take steps to repeal or amend any which are obsolete or may threaten
that freedom |In the 1995/96 Legislative Council session, it will introduce

| egi slation to repeal provisions conferring powers which could be used to
pre-censor radi o broadcasts (see para. 220 of the fourth periodic report) and
to amend the vague definition of "false nmessages"” in the Tel econmuni cation

O di nance (see para. 233 of the fourth periodic report). It will also amend
the Prison Rules which relate to the supervision of prisoners' correspondence.

52. Oficial secrets. 1In July 1995, the United Ki ngdom Government submitted
proposal s to the Chinese Governnent, through the Sino-British Joint Liaison
Group, on howto "localize" the Oficial Secrets Acts and adapt the Crines

O di nance. The Hong Kong and United Ki ngdom Governnents believe that these
proposal s:

(a) Bal ance the need to protect freedom of expression by the individua
with the need to protect public order and security;

(b) Are consistent with the Joint Declaration, the Basic Law, the Bil
of Rights and the Covenant as applied to Hong Kong; and therefore

(c) Provide a practical basis for legislation that woul d be capabl e of
continuing in force after 1997.
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53. These proposal s have been made with reference to article 23 of the Basic
Law, which requires the Hong Kong Special Administrative Region to enact |aws
inter alia "to prohibit any act of treason, secession, sedition, subversion
agai nst the Central People's CGovernment, or theft of State secrets". They are
under active discussion in the Joint Liaison Goup. Both the British and

Chi nese sides are currently clarifying various issues that have arisen in the
course of the discussion. The United Ki ngdom Governnent continues to urge on
t he Chinese Governnent the need for early and substantive progress.

54. Privacy and the law. The Hong Kong Government is carefully considering
reconmendati ons, made by a subconmmittee of the Hong Kong Law Ref orm

Conmi ssion, on the regulation of surveillance and the interception of

comuni cations. The main thrust of the report, which was issued for public
consultation in April 1996, is that there is an increasing need to ensure the
privacy and security of teleconmmunications. The subcommittee has recomended
updating the existing laws in this area to provide adequate and effective

saf eguar ds.

55. The subcommittee takes the viewthat:

(a) Physi cal surveillance is a sufficiently serious intrusion into a
person's privacy to warrant the use of crimnal sanctions;

(b) The intentional interception of, or interference wth,
conmuni cations (transmitted by nmail or by an el ectronic tel ecomuni cations
system shoul d be an of f ence;

(c) The intentional interception of, or interference with, a
conmuni cati on by neans of a technical device - whether or not the
communi cation itself is mediated by neans of such a device, but subject to the
proviso that the interception concerned could not have been effected w thout
the use of such a device - should be an offence; and

(d) VWhere there are legitimte grounds for the surveillance or
i nterception of conmunications, there should be a requirenent for such action
to be authorized by warrant issued by the Hi gh Court. Such a warrant should
be issued only for the purpose of preventing or detecting serious crine or for
t he purpose of security, defence or international relations in respect of
Hong Kong. The judge nmust be satisfied that the information cannot reasonably
be obtai ned by ot her neans.

56. The subcommittee will take account of comments received - including

t hose of the Hong Kong Government - before producing its final report for
endor senent by the Law Ref orm Conmi ssion as a whole. The Hong Kong Gover nnent
will study the Law Reform Comm ssion's report before reaching a view on what
changes to the existing legislation will be necessary. It will then bring
forward | egi slative proposals at the earliest possible date.

57. Medi a sel f-censorship. The Hong Kong Governnent is aware that

sel f-censorshi p has becone an area of concern, especially anong journalists.
Its policy is to maintain an environment in Hong Kong in which a free and
active press can operate under ninimumregulation - regulation which does
not fetter freedom of expression or editorial independence. The Hong Kong
Gover nnent does not believe, therefore, that it should intervene in matters
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of self-censorship and editorial independence. It considers that a free and
vigilant press, whose rights and freedons are guaranteed by law, is ultimately
the nost effective safeguard agai nst sel f-censorship.



