Inter-American Court of Human Rights

Case of the Serrano-Cruz Sisters v. El Salvador

Judgment of November 23, 2004
(Preliminary Objections)

In the Case of the Serrano Cruz Sisters,

the Inter-American Court of Human Rights (hereinafter “the Inter-American Court” or
“the Court”), composed of the following judges®:

Sergio Garcia Ramirez, President

Alirio Abreu Burelli, Vice President

Oliver Jackman, Judge

Antdnio A. Cangado Trindade, Judge
Cecilia Medina Quiroga, Judge

Manuel E. Ventura Robles, Judge, and
Alejandro Montiel Argtiello, Judge ad hoc;

also present,

Pablo Saavedra Alessandri, Secretary, and
Emilia Segares Rodriguez, Deputy Secretary;

pursuant to Articles 37, 56 and 58 of the Rules of Procedure of the Court (hereinafter
“the Rules of Procedure”),! delivers this judgment on the preliminary objections filed
by the State of El Salvador (hereinafter “the State” or “El Salvador”).

I
INTRODUCTION OF THE CASE

1. On June 14, 2003, in accordance with the provisions of Articles 50 and 61 of
the American Convention on Human Rights (hereinafter “the Convention” or “the
American Convention”), the Inter-American Commission on Human Rights
(hereinafter “the Commission” or “the Inter-American Commission”) filed an
application against El Salvador before the Court, arising from petition No. 12,132,
received by the Secretariat of the Commission on February 16, 1999.
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Judge Diego Garcia-Sayan excused himself from hearing this case, pursuant to Articles 19(2) of
the Court’s Statute and 19 of its Rules of Procedure.

! This judgment is delivered under the Rules of Procedure adopted by the Inter-American Court of
Human Rights at its forty-ninth regular session in an order of November 24, 2000, which entered into
force on June 1, 2001, and under the partial reform adopted by the Court at its sixty-first regular session
by an order of November 25, 2003, in force since January 1, 2004.



FACTS SET OUT IN THE APPLICATION

2. In the application, the Inter-American Commission stated that the alleged
“capture, abduction and forced disappearance of the children, Ernestina and Erlinda
Serrano Cruz” (hereinafter “Ernestina and Erlinda Serrano Cruz,” “the Serrano Cruz
sisters,” “the alleged victims” or “the girls”) took place on and after June 2, 1982.
They were “7 and 3 years of age, respectively[, ... when] they were [allegedly]
captured [...] by soldiers from the Atlacatl Battalion of the Salvadoran Army during a
[military] operation” known as “Operacion Limpieza” [Cleansing Operation] or “/a
guinda de mayo,” carried out in the municipality of San Antonio de la Cruz,
Department of Chalatenango among other places, from May 27 to June 9, 1982.
“Around fourteen thousand soldiers” allegedly took part in this operation.

According to the Commission, during this operation, the Serrano Cruz left their home
in order to safeguard their lives. However, only Maria Victoria Cruz Franco, mother of
Ernestina and Erlinda, and one of her sons were able to cross “the military barrier on
the way to the village of Manaquil.” Dionisio Serrano, father of Ernestina and
Erlinda, and his children Enrique, Suyapa (who was carrying her 6-month old baby),
Ernestina and Erlinda Serrano Cruz went with a group of villagers across the
mountains, towards the settlement of “Los Alvarenga,” which they reached after
walking for three days; there they hid for another three days, despite the lack of
food and water. Suyapa Serrano Cruz decided to hide with her baby near the place
where her father and siblings were, in order not to endanger them because her baby
cried. Dionisio Serrano and his son, Enrique, went to fetch water from a nearby river
“at the insistence of his daughters.” Finding themselves alone, the children Ernestina
and Erlinda began to cry and were discovered by “the military patrols.” The
Commission stated that Suyapa Serrano Cruz was sure that the soldiers took her
sisters, because she heard a soldier ask the others if they should take the girls or kill
them, to which another soldier replied that they should take them. When she no
longer heard any noise, Suyapa began to look for her two sisters; then her father
returned and he also searched around the place where he had left them.

The Commission indicated that Ernestina and Erlinda Serrano Cruz “were last seen
21 years ago, when a Salvadoran Armed Forces helicopter took them” from the site
of these events to a place known as “La Sierpe” in the city of Chalatenango. The
Commission stated that there is no evidence to prove reliably whether the soldiers
who captured the girls handed them over to the International Committee of the Red
Cross or to the Salvadoran Red Cross. The Commission also indicated that these
facts form part of a pattern of forced disappearances in the context of the armed
conflict, allegedly “perpetrated or tolerated by the State.”

The Commission stated that Mrs. Cruz Franco was in Honduras “as a refugee in a
camp,” with her daughter, Suyapa. It also indicated that, because "“the facts
occurred at a time when domestic legal remedies were inoperative,” it was only on
April 30, 1993, that Maria Victoria Cruz Franco, mother of the alleged victims, filed a
complaint before the Chalatenango Court of First Instance for the alleged
disappearance of Ernestina and Erlinda. The girls’ mother filed the complaint “a
month and a half after the Salvadoran population recovered its faith in its Judiciary,”
following publication of the report of the United Nations Truth Commission on March
15, 1993. On November 13, 1995, Mrs. Cruz Franco filed a petition for habeas corpus
before the Constitutional Chamber of the Supreme Court of Justice. The Chamber
rejected it, considering that this remedy was not appropriate for investigating the
whereabouts of the sisters. In this regard, the Commission indicated that “the



whereabouts of Ernestina and Erlinda Serrano Cruz have not been found, and those
responsible have not been identified or punished.”

The Commission filed the application in this case for the Court to decide whether the
State had violated Articles 4 (Right to Life), 7 (Right to Personal Liberty), 18 (Right
to a Name) and 19 (Rights of the Child) of the American Convention, in relation to
Article 1(1) (Obligation to Respect Rights) thereof, to the detriment of Ernestina and
Erlinda Serrano Cruz. The Commission also requested the Court to decide whether
the State had violated Articles 5 (Right to Humane Treatment), 8 (Right to a Fair
Trial), 17 (Rights of the Family) and 25 (Judicial Protection) of the Convention, in
relation to Article 1(1) (Obligation to Respect Rights) thereof, to the detriment of
Ernestina and Erlinda Serrano Cruz and of their next of kin. The Commission
requested the Court to rule on the international responsibility of the State of El
Salvador, for having incurred in a continuing violation of its international obligations
“[the] effects [of which...] continue over time owing to the forced disappearance of
the [alleged] victims on June 2, 1982, and, particularly, as of June 6, 1995, the date
on which the State recognized the contentious jurisdiction of the Court.”

II1
PROCEEDING BEFORE THE COMMISSION

3. On February 16, 1999, the Asociacién Pro-Busqueda de Nifias y Nifios
Desaparecidos [Association for the Search for Disappeared Children] (hereinafter
“Asociacion Pro-Busqueda”) and the Center for Justice and International Law
(hereinafter “CEJIL") filed a petition before the Inter-American Commission for the
alleged violation of Articles 5, 7, 8, 13, 17, 18, 19 and 25 of the American
Convention, in relation to Article 1(1) thereof, to the detriment of Ernestina and
Erlinda Serrano Cruz and their next of kin, owing to “[the] detention and
disappearance on June 2, 1982 [of] the sisters, Ernestina and Erlinda Serrano Cruz,
of 7 and 3 years of age, respectively, [when they were allegedly] captured by the El
Salvador Armed Forces during an operation carried out by the Atlacatl Battalion
against the municipality of San Antonio La Cruz, Department of Chalatenango.” The
petitioners also indicated, inter alia, that “the State had not conducted a genuine
investigation into the disappearance of Erlinda and Ernestina Serrano” and that,
“despite the support provided by the [mother of the alleged victims to the criminal
proceeding,] the case had been filed on March 16, 1998".

4, On April 14, 1999, the Commission identified the petition as No. 12,132,
forwarded the relevant parts of the petition to the State, and requested the latter to
provide any information it deemed appropriate.

5. On February 25, 2000, the State submitted a communication affirming that
this case was inadmissible, because it did not “comply with the requirement of the
exhaustion of domestic remedies” and provided information on “Criminal Proceeding
No. 112.93, being processed by the Chalatenango court of first instance [...
concerning] the crime of the deprivation of liberty of the minors, Ernestina and
Erlinda Serrano”.

6. On April 5, 2000, the petitioners presented comments on the communication
of February 25, 2000 (supra para. 5), regarding the alleged failure to exhaust
domestic remedies. They stated that “they ha[d] presented concrete proposals for
channeling the investigation into other areas and these had duly been forwarded to
the prosecutor responsible for the investigation,” because “the only measure taken in



the last nine months by [this] prosecutor[, when the case had been re-opened,
following the Commission’s notification of the petition filed against the State, was] to
ask the International Committee of the Red Cross [...] to advise who these minors
had been handed over to.” The petitioners indicated that the Salvadoran authorities
had not taken any steps to guarantee the effectiveness of the investigation, identify
those responsible for the facts, punish them, and make reparation to the victims or
their next of kin.

7. On February 23, 2001, the Commission adopted Report N° 31/01, in which it
decided “to declare the case admissible, since it referred to alleged violations of
rights protected by Articles 4, 5, 7, 8, 17, 18, 19 and 25 of the American
Convention.” In this Admissibility Report, the Commission decided to apply the
exception to the exhaustion of domestic remedies established in Article 46(2)(c) of
the Convention in this case, on the basis that “domestic remedies ha[d] not
functioned with the effectiveness required in an investigation of a report of forced
disappearance.”

8. On March 9, 2001, the Inter-American Commission notified the Admissibility
Report to the parties and made itself available to them in order to reach a friendly
settlement, pursuant to the provisions of Article 48(1)(f) of the Convention.

9. On January 29, 2002, after various efforts had been made by the parties to
achieve a friendly settlement, the petitioners requested the Commission to end the
attempt to reach this settlement and to continue examining the merits of the case.

10. On June 24, 2002, the petitioners submitted their comments on the merits of
the case, indicating that “[a]ll the steps taken before the authorities to clarify the
facts, including the criminal complaint and the petition for habeas corpus have been
unsuccessful” and that “the denial of justice that the Serrano Family ha[d] faced in
their search for [the minors]” was therefore evident.

11. On November 13, 2002, the State submitted a communication, in response to
the comments presented by the petitioners (supra para. 10), in which it indicated,
inter alia, that “[i]t was unable to assume the responsibility alleged by the
petitioners and c[ould] not be accused of the violation of the human rights and
freedoms in light of the American Convention,” and also that “[t]he procedure it
ha[d] followed in the case reveal[ed] that it ha[d] exercised the remedies of the
domestic jurisdiction and that [...] the criminal proceeding was almost completed
without the evidence received having proved that it really was elements of the
Salvadoran Army who had abducted [Ernestina and Erlinda], or whether they had
been handed over to the Salvadoran Red Cross or the International Committee of the
Red Cross,” so that “[s]ince no one has been found responsible, it was again in order
to file the criminal case for administrative purposes, although it would not be closed
for subsequent investigations.”

12. On March 4, 2003, pursuant to Article 50 of the Convention, the Commission
adopted Report No. 37/03, in which it concluded that:

The facts established in the [...] report constitute violations of Articles 4, 5, 7, 8, 17, 18,
19 and 25 of the American Convention; and violation of the obligation to respect and
guarantee embodied in Article 1(1) of the American Convention to the detriment of the
sisters, Ernestina and Erlinda Serrano Cruz. The facts also constitute the violation of
Articles 5, 8, 17, 25 and 1(1) to the detriment of the next of kin of Ernestina and Erlinda
Serrano Cruz.



In this regard, the Commission recommended that the State:

1. Conduct a complete, impartial and effective investigation to establish the
whereabouts of Ernestina and Erlinda Serrano Cruz and, should they be found, provide
satisfactory reparation for the human rights violations [...] established, including re-
establishing their right to a name and making all necessary efforts to ensure the family
reunion.

2. Conduct a complete, impartial and effective investigation to establish the
responsibility of all the authors of the human rights violations to the detriment of
Ernestina and Erlinda Serrano Cruz and their next of kin.

3. Make adequate reparation to the next of kin of Ernestina and Erlinda Serrano Cruz
for the human rights violations [...]established.

13. On March 14, 2003, the Commission forwarded this report to the State,
granting it two months from the date of its transmittal, to report on “the measures
adopted to comply with the recommendations.” The State had not sent its answer
when this time expired.

14. On June 4, 2003, “owing to the State’s failure to comply with the
recommendations,” the Commission decided to file the case before the Court.

15. On July 3, 2003, two days after the Court notified the State of the application
filed by the Commission (infra para. 19), the State sent the latter its answer to
Report No. 37/03 (supra paras. 12 and 13).

1V
PROCEEDING BEFORE THE COURT

16. On June 14, 2003, the Inter-American Commission filed an application before
the Court (supra para. 1).

17. The Commission appointed Juan Méndez and Santiago A. Canton as its
delegates to the Court, and Mario Lopez-Garelli and Ariel Dulitzky as legal advisors,
in accordance with Article 22 of the Rules of Procedure.? Also, pursuant to Article 33
of the Rules of Procedure, the Commission provided the names and addresses of the
alleged victims and their next of kin and advised that they would be represented by
CEJIL and the Asociacion Pro-Busqueda (hereinafter “the representatives of the
alleged victims and their next of kin” or “the representatives”).

18. On June 24, 2004, the Commission forwarded a communication indicating a
sole address for the representatives of the alleged victims and their next of kin.

19. On July 2, 2003, after the President of the Court (hereinafter “the President”)
had made a preliminary review of the application, the Secretariat of the Court
(hereinafter “the Secretariat”) notified it to the State, together with its appendixes,
informing the State of the time limits for answering the application and appointing its
representatives for the proceeding. In addition, on the instructions of the President,
the Secretariat informed the State that it had the right to appoint a judge ad hoc to
take part in the consideration of the case.

2 The Commission changed its representatives while the case was being processed.



20. On July 2, 2003, under the provisions of Article 35(1) subparagraphs (d) and
(e) of the Rules of Procedure, the Secretariat notified the application to the Center
for Justice and International Law and the Asociacion Pro-Busqueda de Nifios y Nifias
Desaparecidos, in their capacity as the original petitioners and representatives of the
alleged victims and their next of kin, and advised them that they had 30 days to
present their brief with requests, arguments and evidence (hereinafter “requests and
arguments brief”).

21. On July 23, 2003, the State appointed Ricardo Acevedo Peralta as its Agent
and Hugo Carrillo Corleto as its deputy Agent, and advised that it had appointed
Alejandro Montiel Arglello as judge ad hoc.

22. On September 1, 2003, having requested an extension which the President
granted, the representatives of the alleged victims and their next of kin submitted
their requests and arguments brief. In this brief, they stated that they endorsed
what the Commission had requested in the application and asked the Court to order
certain reparations.

23. On October 31, 2003, after additional time had been granted, the State
submitted a brief filing preliminary objections, answering the application, and with
observations on the requests and arguments brief. El Salvador filed the following
preliminary objections: 1) “Lack of jurisdiction Ratione temporis,” which it divided
into: "1(1) “Non-retroactivity of the application of the crime of forced disappearance
of persons” and “1(2) Lack of jurisdiction owing to the terms in which the State of El
Salvador recognizes the jurisdiction of the Inter-American Court of Human Rights”;
2) “Lack of jurisdiction rationae materiae”; 3) “Inadmissibility of the application
owing to ambiguity or inconsistency between the object and the plea, and the body
of the text,” which it dived into: “3(1) Inadmissibility of the application owing to
ambiguity or inconsistency between the object and the plea, and the body of the
text” and “3(2) Inconsistency between the claims of the Inter-American Commission
on Human Rights and those of the representatives of the alleged victims”; and 4)
“Failure to exhaust domestic remedies”; which it divided into: “4(1) Justified delay in
the corresponding decision” and “4(2) Inappropriateness of the remedy of habeas
corpus.”

24, On November 17, 2003, the Secretariat, under Article 36(4) of the Rules of
Procedure, granted the Commission and the representatives 30 days to present their
written arguments on the preliminary objections filed by the State (supra para. 23).

25. On December 9, 2003, the Commission requested an extension for the
presentation of the written arguments on the preliminary objections (supra paras. 23
and 24). The same day, on the President’s instructions, the Secretariat granted the
Commission and the representatives the extension requested by the former, until
January 16, 2004.

26. On January 16, 2004, the Commission submitted its written arguments on the
preliminary objections filed by the State (supra paras. 23, 24 and 25). In this brief,
the Commission requested the Inter-American Court to “reject the four preliminary
objections filed by the State[, ...] on the grounds that they lacked either a juridical or
a factual basis.”

27. On January 16, 2004, the representatives of the alleged victims and their
next of kin submitted their written arguments on the preliminary objections filed by



the State (supra paras. 23, 24 and 25), with appendixes. In this brief and its
appendixes, the representatives requested the Inter-American Court to reject the
preliminary objections.

28. On February 20, 2004, the State forwarded a communication in which it
declared that “it rejected the arguments on merits submitted by the other parties in
the written arguments on preliminary objections.” El Salvador also indicated that it
considered it important “to hold a hearing on objections, prior to considering the
merits; and also that it was necessary to grant an opportunity for rejoinder
concerning the arguments on merits submitted by the other parties” and, based on
Article 38 of the Rules of Procedure, it requested the Court to grant it the
opportunity “to present arguments on the preliminary objections, and the respective
rejoinder to the other parties.”

29. On April 1, 2004, the representatives submitted a brief in which they advised
that Maria Victoria Cruz Franco, mother of the alleged victims, had died on March 30,
2004. On April 20, 2004, the representatives submitted a copy of Mrs. Cruz Franco’s
death certificate.

30. On May 4, 2004, on the instructions of the judges of the Court, the
Secretariat informed the parties that: (a) it would duly assess the written arguments
on the preliminary objections presented by the Inter-American Commission and the
representatives and would take into account what the State had indicated as regards
these briefs; (b) regarding the procedural opportunity to respond to these briefs on
preliminary objections of the Commission and the representatives, the State could do
this when presenting its oral arguments during the public hearing that it would
convene, and also when presenting its final written arguments; the Court therefore
considered it unnecessary to carry out any further actions in the written proceeding;
and (c) respecting the principle of procedural economy, the Court holds a single
hearing on preliminary objections and the possible stages of merits, reparations and
costs, except in extremely rare cases when it is considered absolutely necessary, as
indicated in Article 37(5) of the Rules of Procedure of the Court. In this regard, the
Secretariat told the parties that the Court had examined the request made by the
State (supra para. 28) and considered, as it had in almost all cases since the most
recent changes in its Rules of Procedure, that it was not necessary to hold a hearing
on preliminary objections separately from the hearing on the possible stages of
merits, reparations and costs in this case.

31. On August 6, 2004, the President issued an order convening the parties to a
public hearing to be held at the seat of the Court as of September 7, 2004, to hear
their final oral arguments on preliminary objections and merits, reparation, and
costs, and the testimonial statements of Suyapa Serrano Cruz, Elsy Rosibel Dubdn
Romero and Jon Maria Cortina, proposed by the Inter-American Commission and
endorsed by the representatives of the alleged victims and their next of kin, and also
the statements of Jorge Alberto Orellana Osorio, Miguel Uvence Argueta, Ida Maria
Grott de Garcia and Maria Esperanza Franco Orellana de Miranda, proposed as
witnesses by the State. In this order, the President also informed the parties that
they had until October 8, 2004, to submit their final written arguments on
preliminary objections and merits, reparation, and costs.

32. On August 20, 2004, the International Commission of Jurists remitted an
amicus curiae brief.



33. On August 26, 2004, the Due Process of Law Foundation (DOPLF) and Noami
Roth-Arriaza presented an amicus curiae brief.

34. On September 2, 2004, the Fundacién Sur-Argentina presented an amicus
curiae brief.

35. On September 3, 2004, the Asociacién Abuelas de Plaza de Mayo presented an
amicus curiae brief.

36. On September 3, 2004, the Secretariat forwarded a note to the parties
regarding the public hearing to be held on September 7 and 8, 2004, on preliminary
objections and merits, reparation, and costs (supra para. 31 and infra para. 38). It
indicated that the Court had decided to divide the said public hearing into two parts:
in the first part of the public hearing, the parties would present their final arguments
on preliminary objections and, in the second part, the parties would present their
final arguments on merits, reparation, and costs.

37. On September 6, 2004, the State submitted a brief, to which it attached
documentation, and requested the Court to admit the evidence it had attached.

38. On September 7 and 8, 2004, the Court held the public hearing on
preliminary objects and merits, reparation, and costs, in which it heard the oral
arguments of the State, the Inter-American Commission and the representatives of
the alleged victims and their next of kin on preliminary objections, received the
statements of the witnesses proposed by the Inter-American Commission, the
representatives and the State, and finally heard the final oral arguments of the
parties on merits, reparation, and costs.

There appeared before the Court:
for the State of El Salvador:

Ricardo Acevedo Peralta, Agent

Ambassador Hugo Carrillo Corleto, deputy Agent
Federico Flamenco, adviser

Ana Elizabeth Villalta Vizcarra, adviser

José Roberto Mejia Trabanino, adviser
Humberto Posada, adviser, and

Carlos Alfredo Argueta Alvarado, adviser

For the Inter-American Commission on Human Rights:

Freddy Gutiérrez, delegate
Ariel Dulitzky, adviser
Mario Lépez Garelli, adviser
Lilly Ching, adviser, and
Victor Madrigal, adviser
For the representatives of the alleged victims and their next of kin:

Alejandra Nufio, representative of CEJIL;
Gisela de Ledn, representative of CEJIL;
Roxanna Altholz, representative of CEJIL;
Soraya Long, representative of CEJIL;



Azucena Mejia, representative of the Asociacidon Pro-Busqueda
Sandra Lobo, representative of the Asociacion Pro-Busqueda, and
Norma Verdnica Ardon, representative of the Asociacion Pro-Blsqueda.

Witnesses proposed by the Inter-American Commission on Human Rights and by the
representatives of the alleged victims and their next of kin:

Suyapa Serrano Cruz;
Maria Elsy Dubon de Santamaria, and
Juan Maria Raimundo Cortina Garaicorta.

Witnesses proposed by the State of El Salvador:

Ida Maria Gropp de Garcia;

Jorge Alberto Orellana Osorio;

Maria Esperanza Franco Orellana de Miranda, and
Miguel Uvence Argueta Umania.

39. On September 9, 2004, in response to the Court’s request during the public
hearing on preliminary objections and merits, reparation, and costs (supra para. 38),
the representatives of the alleged victims and their next of kin forwarded a copy of
Legislative Decree No. 486, “Law of General Amnesty to Consolidate the Peace,”
issued on March 20, 1993, and of judgment No. 24-97/21-98, issued by the
Constitutional Chamber of the Supreme Court of Justice of El Salvador on September
26, 2000.

40. On September 10, 2004, the Ombudsman of El Salvador submitted a brief,
attaching a copy of the “Informe de la Sefiora Procuradora para la Defensa de los
Derechos Humanos sobre las desapariciones forzadas de las nifias Ernestina y Erlinda
Serrano Cruz, su impunidad actual y el patrén de la violencia en que ocurrieron tales
desapariciones” [The Ombudsman’s report on the forced disappearance of Ernestina
and Erlinda Serrano Cruz, the current impunity and the context of violence in which
this disappearance occurred], issued on September 2, 2004. The representatives
also presented a copy of this report on September 6, 2004.

41, On September 16, 2004, José Benjamin Cuéllar Martinez, Pedro José Cruz
Rodriguez and Roberto Burgos Viale presented an amici curiae brief.

42, On September 28, 2004, on the instructions of the President of the Court and
in accordance with Article 45(2) of the Court’s Rules of Procedure, the Secretariat
requested the State to collaborate by forwarding the following documents to the
Court, by October 18, 2004, at the latest: (a) copy of folios 424 to 437 of the file of
the criminal proceeding before the Chalatenango Court of First Instance, “Case No.
112/93" “for the abduction of the minors: Ernestina Serrano and Herlinda Serrano”;
and (b) all the documentation related to the declaration of recognition of the
contentious jurisdiction of the Inter-American Court made by El Salvador in 1995,
including the documentation on any discussion that might have arisen in this regard
in the Legislative Assembly or any other State body responsible for proposing,
drafting and adopting this declaration of recognition.

43, On October 7, 2004, the State submitted its final written arguments on
preliminary objections and merits, reparation, and costs, with several appendixes. El
Salvador also forwarded some of the documents that the President of the Court had
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requested as helpful evidence (supra para. 42). In this regard, on the instructions of
the President, the Secretariat again asked the State to forward the remaining
documents: (a) copy of any measure taken in this proceeding after September 6,
2004; and (b) all the documentation related to the declaration recognizing the
contentious jurisdiction of the Inter-American Court of Human Rights made by El
Salvador in 1995, including documentation on any discussion that might have arisen
in this regard in the Legislative Assembly or any other State body responsible for
proposing, drafting and adopting this declaration of recognition.

44, On October 8, 2004, the Inter-American Commission remitted its final written
arguments on preliminary objections and merits, reparation, and costs.

45, On October 8, 2004, the representatives remitted their final written
arguments on preliminary objections and merits, reparation, and costs.

46. On October 15, 2004, the State remitted a brief with documentation related
to the declaration of recognition of the contentious jurisdiction of the Inter-American
Court made by the State in 1995, which had been requested as helpful evidence
(supra paras. 42 and 43).

47. On October 18, 2004, the State submitted a brief with which it remitted a
copy of “Executive Decree No. 45, signed by the President of the Republic and the
Minister of the Interior, creating the ‘Inter-Institutional Commission to seek the

rrn

children who disappeared as a result of the armed conflict in El Salvador’.

\'}
JURISDICTION

48. Under the terms of Article 62(3) of the Convention, the Court is competent to
hear the preliminary objections raised by the State in this case, since El Salvador has
been a State Party to the American Convention since June 23, 1978, and recognized
the contentious jurisdiction of the Court on June 6, 1995.

VI
PRELIMINARY OBJECTIONS

49, In the brief answering the application and with observations on the requests
and arguments brief (supra para. 23), the State filed the following preliminary
objections:

1. “Lack of jurisdiction rationae temporis”

1(1) “Non-retroactivity of the application of the crime of forced
disappearance of persons”; and

1(2) Lack of jurisdiction owing to the terms in which the State of El
Salvador recognizes the jurisdiction of the Inter-American Court of
Human Rights.”

2. “Lack of jurisdiction rationae materiae”

3. “Inadmissibility of the application owing to ambiguity or inconsistency
between the object and the plea, and the body of the text”
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3(1) ‘“Inadmissibility of the application owing to ambiguity or
inconsistency between the object and the plea, and the body of the
text”; and

3(2) “Inconsistency between the claims of the Inter-American
Commission on Human Rights and those of the representatives of the
alleged victims.”

4, “Failure to exhaust domestic remedies”
4(1) “ustified delay in the corresponding decision”; and
4(2) T“Inappropriateness of the remedy of habeas corpus.”

50. When presenting its final oral arguments on preliminary objections during the
public hearing on September 7, 2004 (supra para. 38), the State indicated that “it
withdr[ew]” the preliminary objection “on the inconsistency between the claims of
the Inter-American Commission on Human Rights and those of the representatives of
the alleged victims [and their next of kin].” Consequently, the State withdrew the
second part of the third preliminary objection (supra para. 49).

51. The Court will now proceed to examine the remaining objections filed by El
Salvador.

FIRST PRELIMINARY OBJECTION
“LACK OF JURISDICTION RATIONAE TEMPORIS”

52. In the brief filing preliminary objections, answering the application and with
observations on the requests and arguments brief, the State divided the first
preliminary objection into:

1(1) “Non-retroactivity of the application of the crime of forced
disappearance of persons”; and

1(2) Lack of jurisdiction owing to the terms in which the State of El
Salvador recognizes the jurisdiction of the Inter-American Court of Human
Rights”.

53. The Court will now summarize the argument of the State, the Inter-American
Commission, and the representatives of the alleged victims and their next of kin
concerning this preliminary objection, starting with objection 1(2) entitled “Lack of
jurisdiction owing to the terms in which the State of El Salvador recognized the
jurisdiction of the Inter-American Court of Human Rights.”

"Lack of jurisdiction owing to the terms in which the State of El Salvador recognizes
the jurisdiction of the Inter-American Court of Human Rights”

Arguments of the State

54. The State argued that:
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a) The “instrument ratifying recognition of the jurisdiction of the Court,”
deposited by El Salvador with the OAS General Secretariat on June 6, 1995,
accepts the Court’s jurisdiction “for an indefinite term, in conditions of
reciprocity and with the express reservation that, in the cases in which it
recognizes the Court’s jurisdiction, this is only and exclusively for subsequent
juridical facts and acts, or juridical facts and acts which commenced after the
date on which the declaration of recognition [of this jurisdiction] was
deposited.” This “reservation” excludes from the Court’s jurisdiction the
juridical facts and acts that preceded the date when this declaration was
deposited or which commenced before that date. The facts of the instant case
took place before the date on which the declaration was deposited and, even
if it is considered that they constitute a continuing violation, the
commencement of this violation also occurred before the declaration was
deposited. In other words, “the reservation made to the jurisdiction of the
Inter-American Court excludes from the Court’s jurisdiction not only the
juridical facts and acts that are not subsequent to the date on which the
declaration of recognition was deposited, but also continuing violations that
commenced before the Court’s jurisdiction was recognized;

b) If the Court applied the principles it used in the Blake case, it would
have jurisdiction to hear effects and acts subsequent to “El Salvador’s
recognition of the jurisdiction of the Court in June 1995.” However, the Court
is not able to consider them [in this case], because the commencement of
these effects and acts is not subsequent to June 1995;

C) Should the Court consider that the facts in this case refer to a
continuing and permanent violation, it bears in mind that, “internationally,
there has been no developments in this regard. To the contrary, as can be
observed from the Rome Statute of the International Criminal Court, the
jurisdiction of that Court has been limited [...]. The development in contrario
sensu establishes clear respect for abiding by the law of treaties, as well as
non-recognition of retroactive jurisdictions and considering subsequent facts
only”;

d) “Should forced disappearance have occurred, the alleged capture of
the Serrano Cruz sisters took place on June 2, 1982. This means that it is
clearly an event that occurred before the date on which El Salvador deposited
the declaration recognizing the Court’s jurisdiction, [so] it cannot be
considered or decided by the Inter-American Court.” The alleged continuing
violation “does not fall within the Court’s jurisdiction either [...,] because the
alleged violation commenced in 1982, and not subsequent to the date on
which El Salvador deposited its declaration recognizing the Court’s jurisdiction
- on June 6, 1995; consequently, the Inter-American Court of Human Rights
does not have jurisdiction to consider and rule on alleged continuing
violations concerning facts which commenced prior to that date”;

e) “Nor can the Court consider the alleged failure to investigate that is
attributed to the jurisdictional bodies, since this falls under the concept of the
alleged forced disappearance and forms part of the continuing violations, the
onset of which was not subsequent to the date on which ElI Salvador
deposited its declaration recognizing the Court’s jurisdiction”;
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f) Since, contrary to the presentation in the introduction and body of the
application, in the object and plea of the application the facts are
“rationalized” and not presented as a continuing event, the State alleges the
objection of lack of jurisdiction ratione temporis as follows:

i) Regarding the “alleged capture and subsequent disappearance
of Ernestina and Erlinda Serrano Cruz [...,] the commencement of this
fact did not occur after June 6, 1995”;

i) “The alleged separation of [Ernestina and Erlinda Serrano Cruz]
from their parents and next of kin, and also the alleged denial of
identity, were not facts whose commencement occurred after June 6,
1995; consequently, the Court also lacks jurisdiction”;

iii) Regarding the "“alleged suffering of the next of kin of the
Serrano Cruz sisters resulting from the capture and subsequent
disappearance of the Serrano Cruz sisters, [...] these alleged violations
also relate to past facts, because from the moment it is affirmed that
they refer to violations of the right to humane treatment, protection of
the family, and the obligation to respect rights embodied in the
Convention, reference is being made to a fact which, as the plea states
so well, occurred in the past”; and

iv) Regarding the “alleged failure to respect the right of the next of
kin of the victims to know the truth, which would imply the violation of
the right to judicial guarantees, judicial protection and the obligation
to respect rights embodied in the American Convention [... ,] it should
be recalled that the criminal proceeding that began clarifying this fact
began in 1993, so that it is also affected by the exclusion mentioned in
the reservation made by El Salvador in June 1995, when recognizing
the Court’s jurisdiction, because the commencement of this fact did
not occur as of that year, but previously”;

g) “The 1995 reservation made by the State of El Salvador was made in
accordance with and based on the 1978 reservation [...] when El Salvador
ratified the American Convention on Human Rights. Article 20 of the Vienna
Convention on the Law of Treaties is applicable to the said instrument
recognizing the Court’s jurisdiction, so that it should be considered that a
reservation has been accepted by a State if it shall have raised no objection
to the reservation by the end of a period of twelve months after it was
notified of the reservation. In this regard, “there is no record that a member
State of the system has raised an objection to the content of the 1995
reservation by the State of El Salvador or that it has been challenged;
therefore, to question its validity almost ten years later would not only create
a situation of legal uncertainty among the States but, above all, in legal
doctrine on the law of treaties. [...] In this regard, regarding the 1995
reservation, it could be said that the State of El Salvador has acquired a right
owing to the passage of time, because lack of legal certainty cannot exist
forever among States”;

h) “Both the 1978 and the 1995 reservations are in keeping with [the
Constitution], since the 1978 reservation put on record that the Convention
was ratified with the proviso that this ratification was understood to be
notwithstanding those provisions of the Convention that might enter into
conflict with specific principles of the Constitution; and the 1995 reservation
noted that the Government of El Salvador recogniz[ed] the jurisdiction of the
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Court, provided that this recognition [was] compatible with the provisions of
the Constitution of the Republic of El Salvador”;

i) When answering a question raised by the Court during the public
hearing, it indicated that the terms of recognition of the Court’s jurisdiction
were technically equivalent to a reservation in the terms of the reservations
regime of the Vienna Convention on the Law of Treaties and also equivalent
to a limitation or restriction of recognition of the Court’s jurisdiction;

i) When answering a question raised by the Court during the public
hearing, it indicated that, according to Article 62(2) of the Convention, the
limitation of the declaration recognizing the Court’s jurisdiction made by El
Salvador fell within the category of “specific cases,” in the understanding that
“specific cases” are those that occurred before the recognition or whose onset
took place before this recognition; and

k) “Under the Vienna Convention on the Law of Treaties [it is possible to
formulate a reservation] subsequent to the ratification of a treaty.” El
Salvador ratified the American Convention in 1978 with a reservation in which
it indicated that it would accept the Court’s jurisdiction in terms to be
determined subsequently. Based on this reservation and in accordance with
Article 62 of the Convention, the State made the “reservation” in its
declaration recognizing the Court’s jurisdiction. No State raised an objection
to the “reservation” made by El Salvador. A State is able to recognize the
jurisdiction of an international tribunal in its own terms, regardless of what is
expressly established in the optional clause on the Court’'s compulsory
jurisdiction.

Arguments of the Commission

55. The Inter-American Commission requested the Court to reject this preliminary
objection on the grounds that:

a) The State wishes the Court to apply “the 1995 reservation” relating to
the recognition of its contentious jurisdiction. However, the “situation of
violations set out in the application was confirmed and renewed as of June
1995, when the judicial authorities of El Salvador had the treaty obligation to
do justice” by implementing all possible investigatory measures to determine
the whereabouts of the Serrano Cruz sisters, identify those responsible for the
violations committed, and make reparation to the next of kin;

b) The continuing situation of human rights violations “includes facts and
effects subsequent to the date on which the Court’s jurisdiction was
recognized.” “The condition made by El Salvador when recognizing the
jurisdiction of the Court does not prevent the latter from making a ruling in
this case and ending the denial of justice to the detriment of the Serrano Cruz
sisters and their next of kin”;

C) “Depending on the moment when an act that violates the Convention
(in force for El Salvador since 1978) occurred, or its ‘commencement’
occurred, the Commission considers that the limitation formulated by the
State would have the effect of creating three different situations for the
protection of human rights in the inter-American sphere.” The first situation
includes violations that took place from 1978 to 1995, over which the Court
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would not have jurisdiction, “even if their effects continue over time and
exceed the critical date of June 6, 1995.” The second situation includes
violations subsequent to June 6, 1995, or whose commencement is
subsequent to this critical date; these would be “subject to the full protection
of all the organs of the inter-American system for the protection of human
rights.” Lastly, the limitation to the recognition of jurisdiction required by the
State creates a third situation, which includes the continuing or constant
violations, executed before and after the imposed time Ilimit “whose
assessment and classification is only significant if the fact is considered and
dealt with integrally”;

d) “The facts of this case call for consideration of the legal theory of
continuing unlawful acts established by the Court as of the Blake case.”
Ernestina and Erlinda Serrano Cruz have been disappeared since June 2,
1982, when they were “taken into custody by State agents. To divide their
existence, owing to the limit established by the critical date, would have the
effect of completing their disappearance,” when “there is no evidence of their
existence,” due to acts that can be attributed to the State;

e) The State interprets that the reservation made in its recognition of the
Court’s jurisdiction has the effect of excluding the alleged victims from the
Court’s protection, “even when disappearances are continually self-renewing
and self-perfecting acts.” This exclusion “would have the effect of constituting
[... a] crime against humanity.” If this interpretation were adopted, the Court
would be acting contra homine”;

f) The scope that the Court grants to declarations recognizing its
jurisdiction must allow them to have an effet util;

g) “Regardless of any consideration about the limitation established by
the State, the Salvadoran judicial authorities have always had the treaty-
based obligation to provide justice by conducting all the investigatory
measures necessary to determine the whereabouts of the Serrano Cruz
sisters, identify those responsible for the violations committed against them,
and make reparation to their next of kin. Moreover, as of June 1995, the
inaction of these authorities constantly violated an obligation, which, they
consider, only makes sense if it is considered integrally.” Moreover, “more
than nine years after the recognition of the Court’s contentious jurisdiction,
there is no evidence that any measure is being taken to end the situation of
forced disappearance”;

h) The declaration made by El Salvador cannot exclude the Court from
considering acts that occurred after the “critical date” of recognition of the
Court’s jurisdiction, nor those that continue to occur. When answering a
question posed by the Court during the public hearing, the Commission
indicated that “there are acts and effects that have occurred subsequent to
the recognition of the Court’s jurisdiction, which remain and are repeated,
and which commenced and were executed after 1995. There are completely
independent judicial decisions, new decisions to file the case, to close judicial
proceedings, decisions to re-open, to hear judicial actions as mere
formalities; the State has demonstrated a permanent attitude of declining to
re-establish the identity of the girls; for example, the State has systematically
refused to implement any kind of legislative, executive or judicial initiative to
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re-establish their identity.” Furthermore, harassment of witnesses and the
next of kin of the alleged victims has occurred subsequent to 1995; and

i) “This case presents the Court with an issue of first impression, not
only as regards considering a formula of double exclusion, but also owing to
the special characteristics of the way in which the phenomenon of forced
disappearance is manifested in the in this case [...]. In the instant case, the
recognition of the rights and obligations embodied in the Convention, and the
reciprocal obligation of respect and guarantee of the States, was perfected on
June 23, 1978. As of that date, the rights of Ernestina Serrano were
recognized, and then those of her sister, Erlinda, who was born later.”

Arguments of the representatives of the alleged victims and their next of kin

56. The representatives of the alleged victims and their next of kin requested the
Court to reject this objection and presented the following arguments:

a) Human rights treaties establish obligations of an objective nature that
must be guaranteed by the contracting States pursuant to their essential
purpose: the protection and primacy of the dignity of the human being. When
acceding to these treaties, States assumes various obligations, not only in
relation to other States, but also towards the persons subject to their
jurisdiction;

b) In their arguments on the preliminary objections, the representatives
indicated that:

i) “When recognizing the Court’s contentious jurisdiction, [the
State] was authorized to formulate the reservation of temporality with
regard to facts that occurred subsequent to the date of” this
recognition. However, not all reservations can be considered valid,
because reservations that are incompatible with the object and
purpose of the treaty cannot be formulated, pursuant to the provisions
of Article 19(c) of the Vienna Convention on the Law of Treaties. “"The
reservation [..] cannot invalidate the protection of human rights,
which is the object and purpose of the American Convention.
Additionally, a reservation that allows a State to continue violating
human rights “without any type of supervision or condemnation” is not
valid;

i) The crime of forced disappearance violates non-derogable
fundamental rights, so that "“it constitutes an affront to humanity [...
Tlhis type of fact [falls within] the international sphere of jus cogens.”
Consequently, a reservation intended to restrict the temporal
jurisdiction of the Court in such serious cases is contrary to the object
and purpose of the Convention, because it prevents international

protection;

iii) The commencement of several of the alleged violations
occurred after recognition of the Court’s jurisdiction, “for example, the
obstruction of justice that has characterized the case and that
materialized with the denial of the remedy of habeas corpus in 1996,
and also the anguish caused to the girls’ mother when she realized
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that there was no possibility of obtaining prompt and due justice.
Added to this, the amnesty laws, even though they entered into force
in 1995, continue to be a constant threat to obtaining justice in this
case”; and

iv) “After considering the validity of the Salvadoran State’s
declaration on jurisdiction, [they requested the Court] to determine
that, in such serious cases as this one, the fact that the Salvadoran
State imposed a temporal limitation on the Court’s jurisdiction was an
affront to the object and purpose of the American Convention”.

In their final arguments on preliminary objections, the representatives

stated that:

i) According to the provisions of the Vienna Convention on the
Law of Treaties, it is not possible to introduce reservations to a treaty
after it has been signed, ratified, accepted or adopted. Also, the
Convention establishes the terms under which the optional clause of
recognition of the Court’s jurisdiction can be accepted. In other words,
contrary to what El Salvador stated in its final oral arguments, it is not
the role of the States to choose the terms under which they recognize
the Court’s jurisdiction, as in the case of the formulation of
reservations to a treaty, notwithstanding the latter cannot be contrary
to the object and purpose of the treaty. There is a difference between
the concepts of a reservation to and a limitation of the recognition of
the Court’s jurisdiction;

i) The limitation to the recognition of the Court’s jurisdiction
introduced by the State “is invalid, because it does not comply with
any of the conditions established in the American Convention”. Article
62(2) thereof specifically establishes the conditions that may be
introduced into this recognition;

iii) El Salvador alleged that its recognition of the Court’s
jurisdiction is in accordance with Article 62(2) of the Convention.
However, the State “contradicted itself when it specified which of the
conditions it fell within.” Initially it indicated that the limitation applied
to “specific cases” and, subsequently, it only indicated that “the
reservation” was made on the condition of reciprocity and indefinitely.
It is clear that the limitation of the recognition of jurisdiction whose
validity is being discussed does not refer to the condition of reciprocity
or the time period. It should also be emphasized that "“[t]he
introduction of the condition of ‘specific cases’ in Article 62(2) was
intended to enable the States to recognize the Court’s jurisdiction for
explicit cases; namely, cases in which, both the subjects and the
object of the dispute were known. In contrast, the limitation to the
recognition of jurisdiction introduced by El Salvador refers to a “type”
of violations; specifically, those arising from acts which commenced
before June 6, 1995, even though they continue being committed after
that date.” The State “does not specify the identity of the wronged
subject in these cases, nor the rights that are allegedly violated, so
that it cannot be considered that it refers to specific cases”;
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iv) The limitation introduced by the State gives rise to “two
different levels of protection for victims of human rights violations,”
because “contrary to violations occurring after recognition of the
Court’s jurisdiction, it allows certain continuing violations to be
excluded from the jurisdictional scope of the Court, thus creating two
levels of supervision for these acts.” The first level is applicable to all
human rights violations that commenced after June 6, 1995, when the
alleged victims are totally protected by the Court’s jurisdiction. The
second level, is applicable to human rights violations that commenced
before June 6, 1995, and which continue after this date, in which case
the alleged victims of this type of violations are totally unprotected
“due merely to a decision of the State”;

V) “If the State’s arguments are accepted, this would imply that
the acts of State agents intended to destroy evidence that might help
determine the whereabouts of the girls or acts of obstruction of justice
could be excluded from the Court’s jurisdiction, if, as the State claims,
it is considered that these acts commenced with the [alleged]
abduction of the girls; namely, on June 2, 1982";

vi) The condition for the recognition of the Court’s jurisdiction
invoked by El Salvador “cannot be applied to this case, which deals
with continuing violations. Moreover, it is contrary to the object and
purpose of the Convention, because it creates categories of [alleged]
victims”;

vVii) The condition for the recognition of the Court’s jurisdiction
invoked by El Salvador “has the effect of reducing the effectiveness of
the protection mechanisms established by the American Convention,
because it excludes from the Court’s jurisdiction those persons who
are victims of continuing human rights violations, even after
recognition of the Court’s jurisdiction, if these violations commenced
before June 6, 1995”; and

viii) Some of the reported acts occurred after June 6, 1995. These
included: the filing of the petition for habeas corpus on November 7,
1995; the delivery of the judgment by the Constitutional Chamber of
El Salvador on March 14, 1996; and measures taken in criminal
proceeding 112/93, “which had the effect of obstructing and delaying
the proceeding, including the closure of the investigation on two
occasions: March 16 and May 27, 1998.” Also, the Army assumed an
obstructive attitude to the investigation because, on four occasions,
the special prosecutor requested permission to inspect the logbook
and, to date, his request has not been followed-up on. There are
evident avenues of investigation that have not been followed, such as
conducting interviews in children’s homes where the girls could have
been. These omissions imply State complicity to hide the facts and the
whereabouts of the alleged victims.

Considerations of the Court
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57. The State filed the second part of the preliminary objection on the lack of
jurisdiction ratione temporis of the Inter-American Court so that, in this case, based
on the terms in which it recognized the Court’s jurisdiction, the Court should not
consider facts prior to the date on which it recognized the Court’s compulsory
jurisdiction or those that commenced before the declaration of recognition was
deposited.

58. The preliminary objection filed by the State is based on paragraph II of the
declaration of recognition of the contentious jurisdiction of the Court deposited with
the OAS Secretary General on June 6, 1995; for the instant case, the relevant part
reads as follows:

1. The Government of El Salvador accepts as binding ipso facto and not requiring
special agreement, the jurisdiction of the Inter-American Court of Human Rights, in
accordance with the provisions of Article 62 of the American Convention on Human
Rights, or “Pact of San José”.

II. The Government of El Salvador, when recognizing this jurisdiction, places on
record that its recognition is for an indefinite period, on the condition of reciprocity, and
with the reservation that the cases in which it accepts the jurisdiction include only and
exclusively subsequent juridical facts and acts or juridical facts and acts which
commence subsequent to the date of the deposit of this Declaration of Recognition [...].

(-]

59. The recognition of the Court’s contention jurisdiction is regulated by Article 62
of the American Convention, which establishes that:

1. A State Party may, upon depositing its instrument of ratification or adherence
to this Convention, or at any subsequent time, declare that it recognizes as binding, ipso
facto, and not requiring special agreement, the jurisdiction of the Court on all matters
relating to the interpretation or application of this Convention.

2. Such declaration may be made unconditionally, on the condition of reciprocity,
for a specified period, or for specific cases. It shall be presented to the Secretary
General of the Organization, who shall transmit copies thereof to the other member
states of the Organization and to the Secretary of the Court.

3. The jurisdiction of the Court shall comprise all cases concerning the
interpretation and application of the provisions of this Convention that are submitted to
it, provided that the States Parties to the case recognize or have recognized such
jurisdiction, whether by special declaration pursuant to the preceding paragraphs, or by
a special agreement.

60. In this regard, it is necessary to refer to what the Court has stated on
recognition of its jurisdiction:

It is clear from the text of the Convention that a State may be a party to it and
recognize or not the binding jurisdiction of the Court. Article 62 of the Convention uses
the verb “may” to signify that recognition of the jurisdiction is optional [...]3.

61. Here, it should be reiterated that the Court has made a distinction between
the possibility of the State making “reservations to the [American] Convention,”
according to Article 75 thereof, and the act of “recognition of the jurisdiction” of the
Court, in accordance with Article 62 thereof (supra para. 59). Regarding this
difference, the Court has stated that:

3 Cf. Alfonso Martin del Campo Dodd case. Preliminary objections. Judgment of September 3,

2004. Series C No. 113, para. 68; and Cantos case. Preliminary objections. Judgment of September 7,
2001. Series C No. 85, para. 34.
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“Recognition of the jurisdiction” of the Court [..] is a unilateral act of each State,
qualified by the terms of the American Convention as a whole and, therefore, not
subject to reservations. Although some legal doctrine speaks of “reservations” to the
recognition of an international court’s jurisdiction, in fact this refers to limitations to the
recognition of that jurisdiction and not technically to reservations to a multilateral
treaty.*

62. The American Convention expressly establishes the authority of the States
Parties to establish limitations to the Court’s jurisdiction when declaring that they
recognize as binding, ipso facto, and not requiring special agreement, the jurisdiction
of the Court, pursuant to the provisions of Article 62 thereof. Thus, the instrument in
which El Salvador recognizes the Court’s jurisdiction includes a temporal condition to
this jurisdiction, which is not technically a reservation to the American Convention.
In other words, El Salvador used the authority stipulated in Article 62 of the
Convention and established a temporal limitation with regard to cases that might be
submitted to the consideration of the Court.

63. The Court must examine the limitations invoked by ElI Salvador when
recognizing the Court’s contentious jurisdiction and determine its competence to
consider the different facts of this case. The fact that the OAS member State did not
raise any objection to the limitation invoked by El Salvador, as the latter has argued,
does not mean that the Court cannot examine this limitation in light of the American
Convention.” To the contrary, the Court, as all organs with jurisdictional functions,
has the authority inherent in its attributes to determine the scope of its own
competence (compétence de la compétence/Kompetenz-Kompetenz). The
instruments recognizing the optional clause of the compulsory jurisdiction (Article
62(1) of the Convention) presume that the State depositing them accept the Court’s
right to resolve any dispute relating to its jurisdiction.®

64. Since, according to Article 62(1) of the Convention, the date on which the
Court’s jurisdiction is recognized depends on the moment at which the State declares
that it recognizes as binding ipso facto and not requiring special agreement, the
jurisdiction of the Court on all matters relating to the interpretation or application of
the American Convention, the Court must recall the provisions of Article 28 of the
1969 Vienna Convention on the Law of Treaties’, when deciding whether or not it has
jurisdiction to hear a case. This article states:

Unless a different intention appears from the treaty or is otherwise established, its
provisions do not bind a party in relation to any act or fact which took place or any
situation which ceased to exist before the date of the entry into force of the treaty with
regard to that party.

65. The above principle of non-retroactivity applies to the effective exercise of the
juridical effects of the recognition of the Court’s jurisdiction to hear a contentious

4 Cf. Alfonso Martin del Campo Dodd case. Preliminary objections, supra note 3, para. 68; and

Cantos case. Preliminary objections, supra note 3, para. 34.

5 Cf. Case of Belilos v. Switzerland, judgment of 29 April 1988, Series A No. 132, § 47.
6 Cf. Alfonso Martin del Campo Dodd case. Preliminary objections, supra note 3, para. 69; Baena
Ricardo et al. case. Competence. Judgment of November 28, 2003. Series C No. 104, para. 68; and
Hilaire, Constantine y Benjamin et al. case. Judgment of June 21, 2002. Series C No. 94, paras. 16 and
17.
7 Cf. Alfonso Martin del Campo Dodd case. Preliminary objections, supra note 3, para. 68; and
Cantos case. Preliminary objections, supra note 3, paras. 35 and 37.
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case. Therefore, according to the provisions of the said Article 28 of the 1969 Vienna
Convention on the Law of Treaties, the Court may consider acts and facts that have
taken place after the date of recognition of the Court’s jurisdiction and situations
which, at that date, had not ceased to exist. In other words, the Court has
jurisdiction to consider continuing violations that persist after this recognition, based
on the provisions of the said Article 28 and, consequently, the principle of non-
retroactivity is not violated.

66. The Court cannot exercise its contentious jurisdiction to apply the Convention
and declare that its provisions have been violated when the alleged facts or the
conduct of the defendant State which might involve international responsibility
precede recognition of the Court’s jurisdiction.

67. However, in case of a continuing or permanent violation, whose
commencement occurred before the defendant State had recognized the Court's
contentious jurisdiction and which persists even after this recognition, the Court is
competent to consider the conducts that occurred after the recognition of its
jurisdiction and the effects of the violations.?

68. When interpreting the Convention pursuant to its object and purpose, the
Court must act so as to preserve the integrity of the mechanism established in
Article 62(1) of the Convention. It would be inadmissible to subordinate this
mechanism to restrictions that render inoperative the system for the protection of
human rights established in the Convention and, consequently, the jurisdictional
function of the Court.®

69. As in other cases, the Court also reiterates that the clause on recognition of
the Court’s jurisdiction is essential to the effectiveness of the international protection
mechanism and must be interpreted and applied so that the guarantee it establishes
is truly practical and effective, bearing in mind the special nature of human rights
treaties and their collective implementation. Moreover, regarding the principle of
effet utile, it has said that:

The States Parties to the Convention must guarantee compliance with its provisions and
its effects (effet utile) within their own domestic laws. This principle applies not only to
the substantive provisions of human rights treaties (in other words, the clauses on the
protected rights), but also to the procedural provisions, such as the one concerning
recognition of the Court’s contentious jurisdiction.®

8 Cf. Alfonso Martin del Campo Dodd case. Preliminary objections, supra note 3, para. 79; and

Blake case. Preliminary objections. Judgment of July 2, 1996. Series C No. 27, paras. 39 and 40.
° Cf. Baena Ricardo et al. case. Competence, supra note 6, para. 128; Hilaire, Constantine y
Benjamin et al. case, supra note 6, para. 19; Constantine et al. case. Preliminary objections. Judgment of
September 1, 2001. Series C No. 82, para. 69; Benjamin et al. case. Preliminary objections. Judgment of
September 1, 2001. Series C No. 81, para. 73; and Hilaire case. Preliminary objections. Judgment of
September 1, 2001. Series C No. 80, para. 82.

10 Cf. Baena Ricardo et al. case. Competence, supra note 6, para. 66; Constantine et al. case.
Preliminary objections, supra note 9, para. 74; Benjamin et al. case. Preliminary objections, supra note 9,
para. 74; Hilaire case. Preliminary objections, supra note 9, para. 83; the Constitutional Court case.
Competence. Judgment of September 24, 1999. Series C No. 55, para. 36; and Ivcher Bronstein case.
Competence. Judgment of September 24, 1999. Series C No. 54, para. 37. Also, Cf., inter alia, Case of the
“Juvenile Reeducation Institute”. Judgment of September 2, 2004. Series C No. 112, para. 205; Case of
the Gomez Paquiyauri Brothers. Judgment of July 8, 2004. Series C No. 110, paras. 150 and 151; and
Bulacio case. Judgment of September 18, 2003. Series C No. 100, para. 142. Likewise, Cf. Klass and
others v. Germany, (Merits) Judgment of 6 September 1978, ECHR, Series A no. 28, para. 34, and
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70. Furthermore, when determining its jurisdiction in a case when the defendant
State has established some limitation with regard to it, the Court must preserve a
fair balance between the protection of human rights, which is the ultimate purpose of
the system, and the legal certainty and procedural equity that will ensure the
stability and reliability of international protection.!?

71. Taking into account the above principles and parameters, the Court must
determine whether it can consider the facts on which the alleged violations of the
Convention are based; consequently, it will now examine its jurisdiction ratione
temporis in light of the provisions of Article 62 of the Convention and of the
limitation to the recognition of the Court’s jurisdiction invoked by El Salvador.

72. Since the defendant State established a temporal limitation when it
recognized this jurisdiction, which was intended to exclude from the Court’s
jurisdiction facts or acts that occurred prior to the date on which the declaration
recognizing the Court’s jurisdiction was deposited and also facts and effects relating
to a continuing or permanent violation commencing before this recognition; and
since it alleged this as a preliminary objection, the Court will how consider whether
this limitation is compatible with the American Convention and take a decision on its
jurisdiction.

73. In the instant case, the temporal limitation to recognition of the Court’s
jurisdiction established by El Salvador is based on the authority granted by Article 62
of the Convention to States Parties deciding to recognize the contentious jurisdiction
of the Court, to establish a temporal limitation to this jurisdiction. Therefore, this
limitation is valid, because it is compatible with the said provision.

74. In every case, the Court must determine whether the facts submitted to its
consideration are excluded by the said limitation, because, pursuant to the principle
of compétence de la compétence (supra para. 63), the Court cannot leave it to the
States to determine what facts are excluded from its jurisdiction. This determination
is one of the Court’s obligation in the exercise of its jurisdictional functions.

75. In other cases,*® the Court has declared that a specific limitation introduced
by the State when recognizing its contentious jurisdiction ran counter to the object
and purpose of the Convention. The Court observes that, contrary to this case, the
aforesaid limitation had “a general scope that had the effect of totally subordinating
the application of the Convention to domestic law [..] and as decided by the
domestic courts.” In this case, the application of the limitation established by El
Salvador is not subordinated to the State’s interpretation of each case, but it is for
the Court to determine whether the facts submitted to its consideration are excluded
by the limitation.

Permanent Court of Arbitration, Dutch-Portuguese Boundaries on the Island of Timor, Arbitral Award of
June 25, 1914.

1 Cf. Alfonso Martin del Campo Dodd case. Preliminary objections, supra note 3, para. 84, Baena
Ricardo et al. case. Preliminary objections. Judgment of November 18, 1999. Series C No. 61, para. 42;
and Caballero Delgado and Santana case. Preliminary objections. Judgment of January 21, 1994. Series C
No. 17, para. 44.

12 Cf. Constantine et al. case. Preliminary objections, supra note 9, para. 79; Benjamin et al. case.
Preliminary objections, supra note 9, para. 79; and Hilaire case. Preliminary objections, supra note 9,
para. 88.
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76. In this regard, the United Nations Human Rights Committee has declared
inadmissible, ratione temporis,'*> several communications where a complaint was
filed against a State that had established a limitation to the Committee’s jurisdiction
similar to the limitation examined in this case.

77. Based on the above, the Court decides that the facts that the Commission
alleges in relation to the alleged violation of Articles 4 (Right to Life), 5 (Right to
Personal Integrity) and 7 (Right to Personal Liberty) of the Convention, in relation to
Article 1(1) (Obligation to Respect Rights) thereof, to the detriment of Ernestina and
Erlinda Serrano Cruz, are excluded owing to the limitation to the recognition of the
Court’s jurisdiction established by El Salvador, because they relate to violations
which commenced in June 1982, with the alleged “capture” or “taking into custody”
of the girls by soldiers of the Atlacatl Battalion and their subsequent disappearance,
13 years before El Salvador recognized the contentious jurisdiction of the Inter-
American Court.

78. In view of these considerations and pursuant to the provisions of Article 28 of
the 1969 Vienna Convention on the Law of Treaties, the Court admits the preliminary
objection ratione temporis filed by the State, disallowing the Court from hearing acts
or facts that occurred before June 6, 1995, the date on which the State deposited
the instrument recognizing the Court’s jurisdiction with the OAS General Secretariat.

79. Since the temporal limitation established by the State is compatible with
Article 62 of the Convention (supra para. 73), the Court admits the preliminary
objection ratione temporis filed by El Salvador so that the Court may not consider
those facts or acts that commenced prior to June 6, 1995, and that persist after that
date when its jurisdiction was recognized. Accordingly, the Court will not rule on the
alleged forced disappearance of Ernestina and Erlinda Serrano Cruz and, thus, on
any of the allegations concerning violations related to the disappearance.

80. However, the Commission has submitted to the Court’s consideration several
facts related to an alleged violation of Articles 8 (Right to a Fair Trial) and 25
(Judicial Protection) of the Convention, in relation to Article 1(1) (Obligation to
Respect Rights) thereof, which allegedly took place after recognition of the Court’s
jurisdiction and which occurred in the context of the domestic criminal investigations
to determine what happened to Ernestina and Erlinda Serrano Cruz. The Commission
expressly stated that there are “facts and effects subsequent to the date on which
the Court’s jurisdiction was recognized by the Salvadoran State” that “remain,” “are
repeated” and “commenced” and “were executed” after the said date of the State’s
recognition of the Court’s jurisdiction. According to the Commission, “[t]here are
completely independent judicial decision, new decision to file the case, to close
judicial proceedings, decisions to re-open, to hear judicial actions as mere
formalities, [...] harassment of witnesses and next of kin of the victims” and a
“permanent attitude by the State not to allow the re-establishment of the identity of
the girls.” The Commission added that the "measures taken by the Salvadoran State
to provide justice in this case were directed at sowing doubt about the very existence
of the [girls]; at incriminating the family for their alleged collaboration with the FMLN
guerrilla, and even modifying the testimony provided to the domestic courts by Maria
Esperanza Franco de Orellana.”

13 Cf. U.N., Human Rights Committee, Acufia Inostroza and others vs. Chile (717/1996),
communication of 28 July 1999, para. 6.4; U.N., Human Rights Committee, Menanteau Aceituno and
Carrasco Vasquez vs. Chile (746/1997), communication of 26 July 1999, para. 6.4; and U.N., Human
Rights Committee, Pérez Vargas vs. Chile (718/1996), communication of 26 July 1999, para. 6.4.
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81. The facts described by the Commission that allegedly relate to the violation of
Articles 8 and 25 of the Convention, include the following: on November 13, 1995,
the mother of the Serrano Cruz sisters filed a petition for habeas corpus before the
Constitutional Chamber of the Supreme Court of Justice of El Salvador, which was
decided in a ruling of March 14, 1996; the decision issued on April 19, 1996, by the
Chalatenango Court of First Instance; on May 27, 1998, the Chalatenango Court of
First Instance ordered the filing of the criminal case; and on May 17, 1999, the
criminal proceeding was re-opened.

82. In this regard, when alleging the violation of Articles 8 and 25 of the
Convention, the representatives also indicated that some of the reported facts
occurred after June 6, 1995. They included: the filing of the petition for habeas
corpus on November 7, 1995; the delivery of the judgment of the Constitutional
Chamber of El Salvador on March 14, 1996; and the measures taken in criminal
proceeding 112/93 “which were intended to obstruct and delay the proceeding,
including the closing of the investigation on two occasions: March 16 and May 27,
1998."

83. In this regard, the State argued that “moreover, the Court cannot consider
the alleged failure to investigate attributed to the jurisdictional bodies, because,
since it relates to the alleged forced disappearance, it forms part of the continuing
violations that commenced before the date on which El Salvador deposited its
declaration recognizing jurisdiction.”

84. The Court considers that all the facts that occurred following El Salvador’s
recognition of the Court’s jurisdiction and which refer to the alleged violations of
Articles 8 and 25 of the Convention, in relation to Article 1(1) thereof, are not
excluded by the limitation established by the State, because they refer to judicial
proceedings that constitute independent facts. They commenced after El Salvador
had recognized the Court’s jurisdiction and can constitute specific and autonomous
violations concerning denial of justice occurring after the recognition of the Court’s
jurisdiction.

85. Based on the above, the Court rejects the preliminary objection ratione
temporis filed by the State so that the Court would not consider facts or acts that
occurred after June 6, 1995, relating to the alleged violations to the right to a fair
trial and to judicial protection embodied, respectively, in Articles 8 and 25 of the
Convention, in relation to Article 1(1) thereof.

86. The Court emphasizes that, in its application, in its brief with observations on
the preliminary objections filed by the State, and in its final oral and written
arguments, the Commission had indicated that the Court should determine the
international responsibility of the State for the facts “subsequent to the date of
recognition of the Court’s jurisdiction.” In this regard, the Commission indicated that
the State was responsible for “"not having conducted an exhaustive investigation to
discover the whereabouts of the [alleged] victims; [not] having identified,
prosecuted and punished those responsible; [...not] having guaranteed to their next
of kin the right to the truth and to satisfactory reparation; violating the rights to
personal integrity, the rights of the family and to a name; denying [... to the alleged]
victims their condition as children; [and for] having separated them from their
parents and next of kin, and denying them their identity.”
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87. In this regard, the Court has noted that both the Commission and the
representatives have submitted various facts to the Court’s consideration related to
alleged violations of Articles 4, 5, 17, 18 and 19 of the American Convention, in
relation to Article 1(1) thereof, which had allegedly occurred after recognition of the
Court’s jurisdiction and in the context of the alleged lack of an investigation at the
domestic level to determine what happened to Ernestina and Erlinda Serrano Cruz.
In other words, the Commission and the representatives established a close
connection between some of the alleged violations of Articles 4, 5, 17, 18 and 19 of
the American Convention, and the alleged violation of Articles 8 and 25 of the
Convention, in relation to Article 1(1) thereof.

88. Regarding the violation of Article 4 of the Convention, the Commission
indicated that there had been ™“a total absence of adequate measures of
investigation”; and that, “[i]Jn some cases when the respective State has not
investigated allegations of arbitrary deprivation of life, the international courts have
determined their responsibility for violating this fundamental right.”

89. In the case of the alleged violation of Article 5 of the Convention, the
Commission indicated in its final oral and written arguments that, owing to “the
failure to comply with its obligation to investigate what happened,” the State had
violated the mental and moral integrity of the Serrano Cruz sisters, because “they
continue to be deprived of their identity and contact with their biological family.” The
Commission also indicated that the next of kin of Ernestina and Erlinda are allegedly
direct victims of the violation of Article 5 of the American Convention “because they
do not know the whereabouts of [the girls], which causes them great anguish.” The
representatives added that the next of kin of Ernestina and Erlinda have suffered
frustration and impotence owing to the failure of the public authorities to investigate
the facts, “punish [those] responsible,” and due to the “denial of justice.”

90. Regarding the violation of Article 17 of the Convention, to the detriment of
the Serrano Cruz sisters and their next of kin, the Commission stated that “the lack
of diligence in the investigation and determination of the whereabouts [of Ernestina
and Erlinda], constitutes a violation of the rights protected by Article 17 of the
Convention.” Both the Commission and the representatives mentioned that,
according to Protocol II additional to the Geneva Conventions of 12 August 1949, the
State has the obligation not only to allow the next of kin to carry out a search, but
also to facilitate it with “timely measures” such as the identification and registration
of children for family reunification. The representatives also indicated that “far from
taking any measure of this type, [El Salvador] ensured non-reunification [...] by
different acts and omissions,” such as the creation of obstacles to prevent finding
Ernestina and Erlinda, and the way in which the criminal investigation has been
carried out “owing to the lack of impartiality and diligence” with which it was
conducted. In this regard, the representatives indicated expressly that these
arguments refer to events relating to the alleged violation of Articles 8 and 25 of the
Convention.

91. Regarding the alleged violation of Article 18 of the American Convention, the
Commission indicated that “[t]he State’s obligation to clarify the facts and establish
the whereabouts of the two disappeared children subsists fully in the instant case,
[because] if they are still alive, Ernestina and Erlinda Serrano Cruz have the right to
know their origins, which complements the right of the next of kin to know their
whereabouts.” The representatives argued that “the State has also violated the right
to identity of the girls by trying to deny their existence before the Court.”
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92. Finally, in relation to the alleged violation of Article 19 of the American
Convention, the Commission indicated that the State had failed to comply with the
obligations arising from this article by “not taking any measure to return them to
their family” and “not having determined [...] their whereabouts.” The Commission
indicated that, since June 1995, “the judicial authorities of El Salvador h