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1. The Appeals Chamber of the International Crimimédbunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Vidlati@f International Humanitarian Law
Committed in the Territory of Rwanda and RwandatizEns Responsible for Genocide and Other
Such Violations Committed in the Territory of Nelgiuring States between 1 January 1994 and 31
December 1994 (“Appeals Chamber” and “TribunalSpectively) is seised of appeals by Laurent
Semanza (“Appellant”) and by the Prosecution, agjdine Judgement rendered by Trial Chamber
1l in the case oProsecutor v. Laurent Semanaa 15 May 2003 (“Trial Judgement®).

! For ease of reference, two annexes are appendkeis tiudgement: Annex A - Procedural Background, Annex B -
Cited Materials/Defined Terms.
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l. INTRODUCTION

2. The Appellant was born in 1944 in Musasa comm#mngali Rural prefecture, Rwanda. He
was bourgmestre of Bicumbi commune for more thaenty years, until being replaced by Juvénal
Rugambarara in 1993. After he ceased to serve agimestre, the Appellant remained a member
of the Mouvement Républicain National et Démocrati@tMRND”), which, up to 1994, was the
political party of the President of Rwanda, Juvédabyarimana. The Appellant was nominated as
a MRND representative to the National Assembly Whi@as to be established pursuant to the 1993

Arusha Accords.

A. The Trial Judgement

3. The Appellant was tried on the basis of Indigtineo. ICTR-97-20-I, as amended on 23
June 1999, on 2 July 1999 and on 12 October 199%he case oProsecutor v. Laurent Semanza
(“Indictment” or “Third Amended Indictment”). ThAppeals Chamber notes that the Indictment
charged the Appellant with individual criminal resgibility in relation to selected incidents, but

not for the entire genocide of 1994.

4, The Trial Chamber convicted the Appellant of @eent of complicity in genocide (Count
3), one count of aiding and abetting exterminatiera crime against humanity (Count 5), one count
of rape as a crime against humanity (Count 10), anent of torture as a crime against humanity
(Count 11), and two counts of murder as a crimenaggehumanity (Counts 12 and 14). The
Appellant was sentenced to twenty-four years amdnednths’ imprisonmeftwith credit being

given for time already served.

B. The Appeals

5. The Appellant raises 22 grounds of appeal. &liguments relate principally to an
apprehension of bias of the Trial Chamber, shoriogmin the Indictment and amendments to the
Indictment, errors with respect to his alibi, peks in the taking of judicial notice by the Trial
Chamber, evidentiary objections, expert testimaoynulative charging and convictions, and flaws
in his sentencé.

2 Twenty-five years less six months to compensateitdations of the Appellant’s rights: Trial Judgent, para. 590.

® Trial Judgement, para. 591.

* Defence Appeal Brief, filed on 21 October 2003 (f#&mza Appeal Brief’);see alsoProsecution Response to
Defence Appeal Brief, filed on 01 December 2003 ¢4 cution Response”); Defence Reply to ProsesuRaply (sic)
to Defence Appeal Brief, filed on 15 December 20@&manza Reply”).

2
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6. The Prosecution presses three grounds of apfteaers that the Appellant should be held
liable for ordering crimes at Musha church and vi@r crimes, and it raises objections to the
Appellant’s sentencg.

C. Standards for Appellate Review

7. The Appeals Chamber recalls the standards fpellge review pursuant to Article 24 of
the Statute of the Tribunal (“Statute”), as sumsediin theNtakirutimanaAppeal Judgemerit.
Article 24 addresses errors of law which invalidduie decision and errors of fact which occasion a
miscarriage of justice. A party alleging an errédlaw must advance arguments in support of the
submission and explain how the error invalidates ttecision. However, if the appellant’s
arguments do not support the contention, that pdogs not automatically lose its point since the
Appeals Chamber may step in and, for other reasimisin favour of the contention that there is an

error of law’

8. As regards errors of fact, as has been prewiawstlerscored by the Appeals Chamber of
both this Tribunal and of the International Crimifi@ibunal for the former Yugoslavia (“ICTY?"),
the Appeals Chamber will not lightly overturn finds of fact made by a trial chamber. Where an
erroneous finding of fact is alleged, the Appeata@ber will give deference to the trial chamber
that heard the evidence at trial as it is bestquldo assess the evidence, including the demeafour
witnesses. The Appeals Chamber will only interfieréhose findings where no reasonable trier of
fact could have reached the same finding or whHezdinding is wholly erroneous. If the finding of
fact is erroneous, it will be quashed or revisely éfrthe error occasioned a miscarriage of jusice

9. The Appeals Chamber emphasises that, on app@ality cannot merely repeat arguments
that did not succeed at trial in the hope thatAppeals Chamber will consider them afresh. The
appeals process is not a trid@ novoand the Appeals Chamber is not a second trieactf fThe

burden is on the moving party to demonstrate that trial chamber’s findings or decisions

constituted such an error as to warrant the intgroe of the Appeals Chamber. Thus, arguments of

® Prosecution Appeal Brief filed on 01 September 20®30secution Appeal Brief”); Defence Reply (sBjief filed

on 10 October 2003 (“Semanza Response”); ProsecRéply to the "Defence's Reply to Prosecutor'sefBriiled on
27 October 2003 (“Prosecution Reply”).

® NtakirutimanaAppeal Judgement, paras 11-15.

" NiyitegekaAppeal Judgement, para. Vasilievi:' Appeal Judgement, para. 6 (citations omitte8@e also, e.g.,
RutagandaAppeal Judgement, para. 20usemalppeal Judgement, para. 16.

8 NiyitegekaAppeal Judgement, para. lsti¢ Appeal Judgement, para. 40mnojelac Appeal Judgement, paras 11-13,
39; Tadi¢ Appeal Judgement, para. Gdelebii Appeal Judgement, para. 43dgksovskiAppeal Judgement, para. 63;
Vasiljevié Appeal Judgement, para. 8.
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a party which do not have the potential to caugeitfipugned decision to be reversed or revised

may be immediately dismissed by the Appeals Charabemeed not be considered on the mérits.

10. Moreover, in its submissions, the appealingtypanust provide precise references to
relevant transcript pages or paragraphs in thé ju@dgement to which the challenge is being
made® Failure to do so, or obscure, contradictory, aueasubmissions, or submissions that suffer
from other formal and obvious insufficiencies, makedifficult for the Appeals Chamber to assess
fully the party’s arguments on appeal.

11. Finally, it is within the inherent jurisdictionf the Appeals Chamber to select those
submissions which merit a reasoned opinion in ngitiArguments which are evidently unfounded

may be dismissed without detailed reasortfng.

° Seein particular RutagandaAppeal Judgement, para. 18.

19 practice Direction on Formal Requirements for Agipdrom Judgement, 16 September 2002, para. 8@8.also
RutagandaAppeal Judgement, para. 1Rayishema and Ruzindamsppeal Judgement, para. 137asiljevé Appeal
Judgement, para. 11.

1 NiyitegekaAppeal Judgement, paras 9-Masiljevi: Appeal Judgement, para. 1Ree also Kunarac et abppeal
Judgement, paras 43, 48.

12 NiyitegekaAppeal Judgement, para. JRutagandaAppeal Judgement, para. Iynarac et al. Appeal Judgement,
paras 47-48yasiljevic Appeal Judgement, para. 12.
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IIl. APPEAL OF LAURENT SEMANZA

A. Apprehension of Bias (Grounds 1, 5, 6, 8 and 21)

12.  The Appellant contends that the Trial Chambdnileted bias against him throughout the
trial, thereby violating Articles 19(1), 20(1), (48) and 4(e) of the Tribunal's Statute and Rule 1
of the Rules of Procedure and Evidence (“Rulé$"Jhe Appellant submits that, as a result, the
integrity of the proceedings was undermined, thgrerial Judgement was unreasonable and

ought to be quashed, and he should be acqditted.

13.  The applicable principles on the issue of irtipkily and bias were recently summarized by

the Appeals Chamber as follows:

Following the Judgement of the ICTY Appeals Chanibethe case oProsecutor v. Furund’ija

the Appeals Chamber held Akayestthat “there is a presumption of impartiality tlagtaches to a
Judge or a Tribunal and, consequently, partialitisibe established on the basis of adequate and
reliable evidence.” On appeal, it is for the appepparty to rebut this presumption of impartiality
As stated inFurund’ija in respect of a reasonable apprehension of tiasAppellant bears the
burden of adducing sufficient evidence to sati$fy Appeals Chamber that the Judges were not
impartial. InFurund’ijathe ICTY Appeals Chamber held that there is “dhlgeshold to reach in
order to rebut the presumption of impartiality” amdalled that “disqualification is only made out
by showing that there is a reasonable appreherdidnias by reason of prejudgement and this
must be ‘firmly established”. The Appeals Chambrecently confirmed this position in the
Judgement in the caseRfitaganda v. Prosecutdt

14.  The elements adduced by the Appellant in supgddris contention that the Trial Chamber

was bhiased will now be considered.

1. Statements Made by Judges during Trial

15. The Appellant submits that the Judges of thal @hamber made statements putting in
doubt their impartiality.

16.  The Appellant first refers to a statement magl®residing Judge Ostrovsky during a Status
Conference held on 23 September 1999, which theelgp describes asFbgne of the most
egregious displays of bias®:

But | think that we can start and then if you hawene problems we can deal with them. To plead
guilty, well, it's unfortunate that your client ditbt follow your examplé’

13 Semanza Appeal Brief, para. 10a).

bid., para. 18.

15 NiyitegekaAppeal Judgement, para. 45 (references omitted).
16 Semanza Appeal Brief, para. 11a).

177, 23 September 1999 (closed session), p. 2, links
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17.  The Appellant did not provide any explanatiassto the context in which this statement
was made, its significance, or its effect on thecpedings. Having read the transcript of 23
September 1999, the Appeals Chamber considerslitigte Ostrovsky’'s remark was intended as
banter, in response to the following comments of Mrmont, defence counsel at the time:

Your Honours, | plead guilty, guilty in the sen$att| am a little crazy, | forgot my badge in

Brussels and I've been given another one indicdtiagl'm a visitor, but also | forgot my diary in
Brussels.’?

18. The Appeals Chamber does not consider that amomable observer would have
apprehended bias because of Judge Ostrovsky'systate Nevertheless, the Appeals Chamber
advises that statements on potentially serious emsattmade in jest, and which risk being

misinterpreted, should be avoided.

19.  The Appellant next asserts that Judge Ostrostked that, pursuant to the Decision on the
Prosecutor’'s Motion for Judicial Notice and Prestiorpof Fact Pursuant to Rules 94 and"5He

was satisfied that the crimes for which the Appellaas charged had been committed and that the
onus was now on him to prove his innocence by shgwhat he did not participate in committing
them. In this connection, the Appellant referghe transcript of 8 December 2000, but does not

cite to any specific pad8.

20.  The transcript of 8 December 2000 does not shaivsuch a statement was ever made by
Judge Ostrovsky. While Judge Ostrovsky referredhto Decision on Judicial Notice, it was to
remind the Parties to concentrate on the mattetswikere not the subject of that Decision so as to

avoid wasting time on issues that were the sulnjettte Decision on Judicial Notic@.

18T, 23 September 1999 (closed session), p.1, 8AES.
193 November 2000 (“Decision on Judicial Notice”).
20 Semanza Appeal Brief, para. 11e).

21T, 8 December 2000 (closed session), at pp. 23-24:

The only thing | would like to say in this connexctj | would like to remind you that the Chamber
took judicial notice that there was, through Rwandmlespread or systematic attacks, again, on
the civilian population, based on Tutsi and ethidentification. During the attacks some
Rwandan citizens killed or caused serious bodilynental harm to persons perceived to be Tutsi.
As a result of the attacks, there was a large nuwib@eaths of persons of Tutsi ethnic identity.

The Chamber also took judicial notice of the exisein the country during this period of time,
the enumerated X comprising the crime of genockl@ravided in Article 2 of the Statute. But
my impression is, | am very sincere that the parden't take into account that such a decision on
the Chamber has been taken and that the Chambejudizial notice. And the intention very
often is concentrated, and the time is spent naheralleged involvement of the Accused in the
acts which occurred in this period of time in th@untry, but on the events which should not be
even discussed, taking into account that the Charak judicial notice that there were
widespread systematic attacks, many Tutsi have kidled, etc., etc. Therefore, | would like to
ask the parties to take it into account and itddwdlp us to save a lot of time.
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21.  The Appellant also contends that Judge Willidexhibited open bias and hostility against
the Defence? In this connection, the Appellant refers to thenscript of 28 February 2002 and
asserts that Judge Williams 1) improperly questionien about a member of the Defence t&am

and 2) indicated to the Prosecution the areas inlwihshould bring its rebuttal evidenté.

22.  As to the first of these elements, the trapscreveals that Judge Williams asked the
following question to the Appellant: “Mr. Joseph Bhyandi is an assistant to your legal team; does
he speak Kinyarwanda® The Appellant does not attempt to explain whys thuestion was

improper. The Appeals Chamber is not convinced @aheeasonable observer would entertain an

apprehension of bias as a result of the question.

23. As to the second element, Judge Williams was$ $tating what was obvious to every
participant in the discussion: the Prosecutiontsutal would deal with the aliBf This cannot

justify an apprehension of bias.

2. Pleading on the First Amended Indictment

24.  The Appellant contends that the Trial Chamimecponsultation with the Prosecution, moved
the date of his appearance to plead to the Firgtrted Indictmeif and that this “opportunity was
used by the Prosecution to ambush the accuse@ i@dlart Room and over his protest misdirected

him to plead to seven new counts in the absenbésdawyer.”®

25. Examination of the transcript suggests a vefferént understanding of the events of 24
June 1999. Indeed, it appears that it had beereddretween the Prosecution and the lead defence
counsel at the time that the date of the Appeltaappearance would be changed to 24 June 1999,
and that the Appellant would be represented by dafgnce counsel on that occasfonwhile the
Appellant objected to being represented by dutyewed counsel because he had not received
written confirmation of this from lead defence ceah he repeatedly stated that he was ready to
plead on the First Amended Indictment, even inahsence of the person he regarded as his duly

2 Semanza Appeal Brief, para. 122.

% |pid.

#|bid., paras 122-124.

% T, 28 February 2002, p. 115.

% bid., p. 160 (“I imagine the main — Mr. Taku, the masue here with regard to the rebuttal is the altts not a
massive reopening of the case. That is the mairej$svould imagine.”).See also ibid p. 165.

27.0n 31 May 1999, the Prosecution sought leave tenanthe Indictment by adding seven new counts. Tited
Chamber orally granted the application on 18 JW®&91 The First Amended Indictment was filed onJ2Be 1999.
The Second Amended Indictment was filed on 2 JAB9] and the Third Amended Indictment was filedl@rOctober
1999. See infrasectionll. B. 2.

% Semanza Appeal Brief, para. 11c). The appearaasdivst scheduled for 5 July 1999, but it was geahto 24 June
1999.
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appointed counséf. Accordingly, the Appellant has not demonstrated ianpropriety on the part
of the Trial Chamber.

3. Unfair Treatment

26.  The Appellant submits that the Trial Chambedezed a series of decisions during the trial

that unfairly disadvantaged him, and that this shtvat the Trial Chamber was biased.

(a) Trial Chamber Decisions Concerning Witnesses

27.  The Appellant first argues that the Trial Chaméllowed the Prosecution to call additional
witnesses at the end of its case as well as réhitizesses, but did not allow the Defence to call
VZ to testify, to enter VZ's statement into evidenoor to enter other Prosecution witness

statements into evidenc&.Nor was the Defence allowed to call rejoindemeitses?

28. The Appeals Chamber is of the view that theas nothing improper about these decisions.
The Trial Chamber allowed the Prosecution to caliuttal witnesses because it found that the
Defence had not notified the Prosecution of itenhtto plead an alibi, contrary to the requirement
of Rule 67% The Trial Chamber’s refusal to enter VZ's statatriato evidence was based on that
witness’s refusal to testify and on the belief thiatand of itself, the statement of VZ would have
very little probative valué? Yet, the Trial Chamber reminded the Defence thiatiished to obtain
evidence from VZ, it could seek to bring him befohe Tribunal to testify as part of its case.
Contrary to the Appellant’s assertion, the Triala@tber did not prevent the Defence from calling
VZ. Finally, the Defence Motion for Leave to C&Ejoinder Witnesses was denied because, as
found by the Trial Chamber, “in principle, rejoimdshould only be permitted in relation to

unanticipated issues newly raised in rebutfadihd because the alibi was part of the Defenceetcas

29T 24 June 1999, p. 4.

*bid., pp. 8-12.

31 Semanza Appeal Brief, para. 11b).

% bid., paras 15-16.

% Decision on the Prosecutor's Motion for Leave tallQRebuttal Evidence and the Prosecutor's Supphtang
Motion for Leave to Call Rebuttal Evidence, 27 Ma2002, paras 8-12; Trial Judgement, para. %ée also infra
sectionll. D. 2.

34 Decision on the Defence Motion for Orders CallPimsecution Witness VZ listed in Prosecution Wigeist of
November 2000; Prosecution Witndsic] VL, VH and VK Listed in Supporting Material to thehird Amended
Indictment to Testify; In the Alternative Admit tlf®&tatements of the Said Witnesses in Unredactenh FoEvidence in
the Interest of Justice Pursuant to Rules 54, 6898&f the Rules of Procedure and Evidence, 6e8amr 2001, paras
9-10.

% bid., para. 9.

% Decision on Defence Motion for Leave to Call Rejier Witnesses, 30 April 2002, para. 8.
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in-chief and all testimony about Semanza’s wherathm April 1994 as such should have been
adduced at that time?

(b) Refusal to View Tapes during the Proceedings

29. The Appellant next asserts théjlie Trial Chamber surprisingly accepted audiocassett
[sic, videocassett¢of alleged massacre sites in evidence and deBpiience insistence refused to

allow same to be viewed in the course of the proices.®

30. The Appellant did not provide any referencéhrecord in support of this assertion. In the
circumstances, it is very difficult for the Apped&famber to assess it. Nevertheless, the Appeals
Chamber is aware that, on 6 November 2000, theridefeequested to view some tapes but the
Prosecution objected to the Appellant viewing thpet in their entirety because of witness
protection issue¥ Yet the Prosecution offered a practical solutomddress these conceffigind

this suggestion was adopted by the Trial Charfibéfo the extent that this is the instance to which
the Appellant was referring, the Appeals Chambemas convinced that the Trial Chamber

demonstrated any unfairness.

(c) Decisions Relating to Cross-examination of Witngsse

31. The Appellant submits that the Trial Chambefaily “denied the Defence the right to

cross-examine and challenge the credibility of peosion witnesses and evidence with prosecution
witness statements,” while on the other hand ongedisclosure of Defence witness statements to
the Prosecution and allowing the Prosecution to these statements to cross-examine Defence

witnesse$?

32.  The Appellant did not attempt to explain how transcript excerpts he refers to support his
contention that he was unfairly disadvantaged leyThal Chamber. The Appellant refers to the

following:

37 bid., para. 12.

% Semanza Appeal Brief, para. 11b).

39 T. 6 November 2000, pp. 195-213.

“OIbid., pp. 204-207. The Prosecution suggested thatrdef€ounsel first view the original tapes outslie firesence
of the Appellant; the Prosecution would then previde Defence with copies of the tapes expungexhpfdetail that

could lead to the identification of withesses, egpthat could then be viewed by the Appellant. sTas to guarantee
to the Defence that the expunged tapes had notrhedified except to the extent required for witnpsstection.

“Lbid., pp. 208, 212-213.

2 Semanza Appeal Brief, para. 11d).
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- Judge Williams asking Defence Counsel about ttevegice of a line of questionitiy

- Defence Counsel receiving a warning pursuant toeRl@ for objecting to a Trial
Chamber finding that a question is irrelevant

- Presiding Judge Ostrovsky reminding Defence Coutlnsetlhe has been warned before
and that he ought to adhere to the Rliles

- Judge Williams's request to obtain an English ti@ien of a cartooff;

- Judge Williams asking Defence Counsel whether hends to call a particular
witness?’

The Appeals Chamber finds that these instancesotdemonstrate any unfairness or bias on the

part of the Trial Chamber.

(d) Protective Measures

33.  The Appellant submits that the Trial Chamberidkd on 23 August 2000 that protective
measures would extend prospectively to all futuiteegses the Prosecution intended to call despite
the fact that the Prosecution had not appliedHis: t The Appellant submits that the Trial Chamber

thus deprived the Defence of reasonable noticeepape itself?

34. On 10 December 1998, former Trial Chamb&r(Hefore which the case was pending at the
time) granted measures to protect the identityro&cution witnesse8. On 23 August 2000, the

Trial Chamber issued a decision in which it noted Defence’s contention that the Prosecution
should have applied for protection of the witnesssded at the hearing, but rejected that contention
and decided that “the scope of the witness prategbrovided in the Decisiofof 10 December

1999 applies prospectively and covers newly added witrféd The Appeals Chamber can see no
impropriety in this: Rule 75(A) of the Rules progglthat a Trial Chamber has the power to order

proprio motu appropriate measures for the privacy and protectb victims and witnessés.

*3T. (French) 6 November 2000 (closed session)1pp-113.

**|bid., pp. 151-153.

“5bid., p. 198.

5T (French) 8 November 2000 (closed session)1pB-105.

*"T. (French) 6 November 2001 (closed session)1pgl.3.

8 Semanza Appeal Brief, para. 11f). The Appellaféneto the Decision on Defence Motion for Disclest23 August
2000, para. 15. However, the correct referende the Decision on the Defence Extremely Urgent lfgpgion EX
Parte for a Subpoena to compel Consistent Disao®&atter and Further Particulars, 23 August 2@aéa. 15.

9 Judge William H. Sekule, Presiding, Judges Yako®atrovsky and Tafazzal H. Khan.

* Decision on the Prosecution Motion for the Pratecof Witnesses, 10 December 1998.

*1 Decision on the Defence Extremely Urgent ApplicatEx Parte for a Subpoena to Compel Consistertldisre,
Better and Further Particulars, 23 August 2000a.pHs.

2 Rule 75(A) provides:
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Further, contrary to the argument of the Appellahe Defence was not deprived of sufficient
notice since the Prosecution was under the obtigad disclose the particulars of its witnesses
sufficiently in advance to allow the Defence togaee for cross-examinatiohand it did so.

(e) The Scheduling Order of 2 May 2002 and the Par@ssing Briefs

35.  The Appellant asserts that the Scheduling Oofl& May 2002 was unfair as both parties
had to file their closing briefs on the same dagreby depriving the Defence of the possibility of
knowing the contents of the Prosecution’s closirigftin order to prepare a repiy.

36.  There is nothing in the Rules to suggest titdrdnt dates must be set for each party to file
its closing brief. The Appellant misconstrues plaepose of a closing brief, which is not to respond
to the other party’s closing brief, but to expréssown position regarding the charges set out in
indictment and the evidence led in the case. Thetige generally followed at the ICTR and the
ICTY is for both parties to file their closing bfiat the same time. Accordingly, the Appeals

Chamber finds that there was no impropriety here.

(H Withdrawal of Photographs Tendered by Prosecutigm&¥s VP

37. The Appellant contends that the Trial Chambdrileted bias against him when it ordered
that certain exhibits be withdrawn and that coroesiing parts of the record be expunged. In
particular, the Appellant asserts that Judge Wilasuggested to withdraw pictures tendered by
Prosecution Witness VP because such pictures wiamd to support the alibi of the Defence,
therefore undermining the Prosecution’s c&s&he Appellant alleges that Judge Williams's
suggestion came after the Prosecution purporteztkg@avledged that OTP “took part in tampering

with the evidence by reproducing the photos in Asug®

38. The Appeals Chamber finds that the transcripteiation to this instance shows that the

Trial Chamber did not commit any impropriéfy. The photographs were tendered to allow Witness

A Judge or a Chamber magroprio motuor at the request of either party, or of the wictr
witness concerned, or of the Victims and WitnesSagport Unit, order appropriate measures to
safeguard the privacy and security of victims anithegses, provided that the measures are
consistent with the rights of the accused.

%3 Decision on the Prosecution Motion for the Prdatecof Witnesses, 10 December 1998, para. 7, resft in the
Decision on the Defence Extremely Urgent Applicatiex Parte for a Subpoena to Compel Consistentldisce,
Better and Further Particulars, 23 August 2000apai7-18.

> Semanza Appeal Brief, para. 11g).

% |bid., para. 12d).

%% |bid., para. 12d).

" As noted by the Prosecution, the relevant trapsds that of 4 December 2000 (pages 84-90), nat di 15
December 2000 (as referred to by the Appellant).
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VP to identify certain persons who, on her testigydrad died during the genocide. The fact that
the people on the photographs might have been Ibeighk of the Appellant could not, without
more, support his alibi. The photographs were et from the record for no other reason than
that they had very little probative value and tifity could have led to the identification of Witaes
VP.

(g) Attempts to Greet

39. The Appellant asserts that Judge Williams “irleagthy, angry and spiteful rebuke”
criticized him for attempting to wave at Prosecntiwitnesses when they were called to testify,
while the Trial Chamber relied on Witness XXK’seattpt to greet him as evidence of that witness’
credibility.®®

40.  The relevant statement by Judge Williams isaiews:

The first matter is that we have noticed that whenwitness going to the witness box and they
are asked to identify the Accused Mr. Semanza.erAftey have identified them he's waving to
them. We do not think that that is appropriate amdwould suggest to Mr. Semanza that he
discontinue that activity and we would ask you tgeuhim that he should not continue to do it.
That's the first point:

To this, Defence Counsel objected that it was thesd€tution’s withess that had waved to the
Appellant and that he had simply waved back. Judgéiams replied that he did not know
whether the witness had waved to the Appellant, ¥aid that [w]hoever is waving it's
inappropriate and improper and we want an end tpubeo that.?® The President also confirmed
that the warning was being addressed to both tbeeRution and the Defenle. The Appeals
Chamber finds that there was no “lengthy, angry spiteful rebuke” by Judge Williams.

41. As to the Trial Chamber’s reliance on Witnes&6 attempt to greet the Appellant as an
indicium of credibility, the Appeals Chamber fintizat this does not amount to rewarding the
Prosecution for misconduct. First, the transcigpt23 April 2002 shows that Witness XXK was
prevented from greeting the Appellant and thatRhesecution explained to Witness XXK that the
judges did not allow witnesses to greet the defenfa Second, the Trial Chamber was not
countenancing the witness’s conduct, but was simpaking an observation as to the behaviour of

the witness and her attitude towards the Appellenevaluating the credibility of witnesses, the

8 Semanza Appeal Brief, paras 94-95.
*9T. 9 November 2000, p. 5.

% |bid., p. 6.

®bid., p. 7.

62T, 23 April 2002 (closed session), p. 18.
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Trial Chamber is entitled to make such judgementhird, the Trial Chamber's evaluation of
Witness XXK'’s credibility was not based only on hetempt to greet the Appellant. The Trial
Chamber found that she “clearly held the Accusetligh esteem as evidenced by her desire to

greet himandby her respectful references to him while testiyi®®

4. Failure to Recuse

42.  The Appellant contends that the Trial Chamibeusl have recused itself once the Appeals
Chamber had ruled that the Trial Chamber’s faiboréear hishabeas corpusnotion violated his
rights®

43.  The Appeals Chamber finds that this argumennersuasive. The Appeals Chamber did
not find that the violation of the Appellant’s righwas attributable to the Trial Chamber; ratheer, i
found that it was because the writ fabeas corpusvas not placed on the cause list by the Registry
that it had not been heard by the Trial ChanfBerfurther, the Appeals Chamber found that
Defence Counsel, having filed the writ on 29 Sefiten997, did not refer to it for a substantial
period of time and “became interested in the fateiowrit of habeas corpus only after the Appeals
Chamber's 3 November 1999 Decision in Barayagwizacase.®® The Appeals Chamber found
that Defence Counsel should have made represamaboeither the Registry or the Prosecution in
order to take the matter of the writ to conclusiand found that Defence Counsel had failed in his
duty of diligenceé®’ Accordingly, there was no need for the Trial Chamto recuse itself and the

failure to do so certainly did not give rise toaprehension of bias.

5. Alleged Discrepancies witBisengimandndictment

44.  The Appellant contends that the Trial Chamhkmled to take into account important
discrepancies between the charges against hinsiavim Indictment and the facts attributed to him
in the Bisengimanandictment, discrepancies that he says were ifiedtin the Defence’s Closing
Brief. The Appellant asserts that an impartial gdawould have stayed the proceedings and
exercised its powers under Rule 89(A) to (D) andeRA0 (G) of the Rules, Article 19(1) of the
Statute, or would have taken judicial notice of Bigengimanandictment under Rule 94(B) of the

Rules®®

® Trial Judgement, para. 111 (emphasis added).

 Semanza Appeal Brief, para. 11h).

% Decision, 31 May 2000 (“Semanza Appeal Decisiop&ra. 114.
% bid., para. 118.

®7bid., paras 120-121.

% Semanza Appeal Brief, para. 13.
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45. The Appeals Chamber does not consider thisrtemsesufficient to establish an
apprehension of bias. The Defence only raisedisbae of alleged discrepancies with the
Bisengimanaindictment in its Closing Brief. If the Defenceelieved that theBisengimana
indictment was beneficial and somehow exculpatoryhe Appellant, it should have raised this
during the trial, théBisengimanandictment having been made public in July 200£), before the
start of the trial in the present case. In fdog Bisengimanadndictment was never introduced in
the record and the Trial Chamber was under no aftdig to address an argument that was raised
for the first time in the Defence’s Closing Briefdoreover, even if the Trial Chamber could have
taken notice of th@&isengimanandictment on its own, it was required to conciself with the

Indictment and the evidence in the case before it.

6. Alleged Failure to Rule on Issues Submitted fordb@ination

(a) Audiocassettes of Intercepted Telephone Conversatio

46. On 18 April 2001, the Prosecution tendered awdiocassettes that were received by the
Trial Chamber as Exhibit P11 with no objection frime Defencé® These audiocassettes contained
recordings of intercepted telephone conversatidhg. Appellant contends that he applied to the
Trial Chamber to order the Prosecution to makelabig for cross-examination the persons who
intercepted and recorded the telephone conversatithe Appellant maintains that the Trial
Chamber never ruled on the matt®rThis, the Appellant writes, “was a clear miscagg of justice

due to the bias and neglect on the part of the ®eari*

47. The Appellant has not referred to any spegértion of the transcript of 18 April 2001 in

support of his argument. In fact, the transcripl®fApril 2001 does not indicate that the Defence
made a request to have the possibility to crossagx@the persons who intercepted and recorded
the conversations. The Appeals Chamber finds thahe circumstances, the Appellant has not

demonstrated any apprehension of bias.

9T, 18 April 2001, pp. 24-25.
" Semanza Appeal Brief, para. 14d). In his Repl§®December 2003, the Appellant writes (para. 64):

The Chamber did not make available for cross-exatitin[] the person in the RPF secretariat in
Kigali who intercepted the telephone conversatiows,did it order the production of the original
cassettes from which the copies were made evemlthibpromised to look into the matter later.

The Appellant does not refer to any portion oftéxeord in support of this contention.
" Semanza Appeal Brief, para. 14d).
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(b) Alleged Failure to Rule on All Issues Raised in Motof 14 July 2000

48. On 14 July 2000, the Defence filed a motiorgtig a series of violations of the Rules and
Statute’® The Appellant asserts that “in a show of bials¢ Trial Chamber minimized some of the

Defence’s concerns and failed to rule on most efissues submitted for determination.

49.  The Appellant first contends that the Trial @h&r minimized the Defence concerns about
the successive amendments to the Indictment biypgtat paragraph 24 of the Trial Judgement that
these amendments only corrected translation eands clarified facts, as well as by stating at
paragraph 42 of the Trial Judgement that no peg-thallenges to the Indictment were ever made.
This is a mischaracterization of paragraphs 244hdf the Trial Judgement. Paragraph 24 clearly
distinguishes the amended Indictment filed on 28eJ1999 (in which seven new counts were
added) and the second and third amended Indictinehish only corrected translation errors or
clarified facts as requested by the Trial ChanfbeReference could also be made to paragraphs 20-
26 and 34 of the Decision of 11 September 2000¢chkviekplain the reasons for and extent of the
successive amendments to the Indictni2n@s to paragraph 42 of the Trial Judgement, thal Tr
Chamber wrote thafitihe Defence has not offered any explanation fodéfay in raisingnanyof

4]
’

its specific challenges to the Indictment until@ksing Brief the Trial Chamber did not say

that no pre-trial challenges to the Indictment werer madé’

50. Second, the Appellant asserts that, in its $le@ciof 11 September 2000, the Trial Chamber
failed to make findings on most of the Defence’braissions. However, the Appellant has not
identified which issues raised in the motion filed 14 July 2000 have not been decided by the
Trial Chamber in its Decision of 11 September 2000 fact, it seems that the Trial Chamber has
ruled on all points raised by the Defence: Allegimh-Disclosure of Supporting Materidfs|ack

of Supporting Materials for Amended Indictments drailure to Seek Leave to Amend the

2 Defence Supplementary Motion for Dismissal of EnfProceedings Due to Persistent and Continuindplitms of
the Rules of Procedure and Evidence and the Statutee Tribunal Brought Pursuant to Rules 72 aBaf/the Rules
of Procedure and Evidence (CF. Orders of thésit] Trial Chambergsic] of 6 July 2000, Page 55, Lines 1-4), 14 July
2000.

3 Semanza Appeal Brief, para. 14e).

" See infrasectiondl. B. 2. andl. B. 6.

> Decision on the Defence Motion for Dismissal & fntire Proceedings Due to Persistent and Conigiolations
of the Rights of the Accused, Rules of ProceduteEvridence and the Statute of the Tribunal and AlofdProcess, 11
September 2000.

’® Emphasis added.

"See also infraectionll. B. 8.

8 Decision on the Defence Motion for Dismissal & fntire Proceedings Due to Persistent and Conigiolations
of the Rights of the Accused, Rules of ProceducttEyridence and the Statute of the Tribunal and Almidrocess, 11
September 2000, paras 18-19.
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Indictment’® Disclosure of Witness StatemefitsNon-Disclosure of Witnesses’ Identiti&s,

Prosecutor's Request to Admit Fattsnd Lack of Jurisdictiof

51.  Third, the Appellant argues that the Trial Chamignored the Defence’s objections to
certain facts being judicially noticed. Howevére tDecision on Judicial Notice recognizes that the
Defence objected to some of the elements suggésted taken judicial notice 8f but the Trial
Chamber considered that these objections were smmealé” Consequently, the Appeals

Chamber finds that these instances do not supp@@ppellant’s contention of bias.

(c) The Amicus Curiae Brief Filed by Belgium

52.  The Appellant asserts that the Trial Chambfilare to make a finding on amicusbrief
filed by the Government of the Kingdom of Belgiumdathe reply of the Defence deprived the
Appellant of his right to a fair trial and violatédticle 22(2) of the Statut®

53.  The Appeals Chamber finds that the Appellast @t demonstrated how such an alleged

failure resulted in unfairness or led to an appnefan of bias.

7. Right to be Present at Status Conferences

54.  The Appellant alleges that, “throughout mosthef Proceedings,” the Trial Chamber denied
him the right to be present at status conferefcékhe Appellant has not referred to any portion of
the record that would indicate that he requesteldet@resent at status conferences or that he was
ever denied that right. The Appeals Chamber iscoawinced that the Appellant has satisfied his

burden in relation to this element.

8. Prosecuting Counsel Joining ICTR Chambers Befodgdment

55.  The Appellant claims that a perception of @a#taches to the transfer of Mr. Chile Eboe-

Osuji (who had been acting for the Prosecutionhis tase since 1999) to ICTR Chambers (a

bid., paras 20-26.

8 bid., para. 27.

& |bid., para. 28.

8 bid., para. 29.

8 |bid., para. 30.

8 Decision on Judicial Notice, paras 8-15.
& |bid., para. 31.

8 Semanza Appeal Brief, para. 17.

8 |bid., para. 18a).
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transfer which occurred sometime between the caioplef the case in June 2002 and the delivery
of the Trial Judgement on 15 May 2063).

56. The Appeals Chamber is not convinced thatldads to an apprehension of bias since Mr.

Eboe-Osuji became Senior Legal Officer of Trial @@r Il and, as such, he could not have played

any role in the deliberations of Trial Chamberilithis case. As explained by the Prosecution:
Deliberations for judgments of the Tribunal arécsly privileged and confined to the staff of each

Trial Chamber; staff of different Trial Chambers énus prohibited from discussing the substance
of any Judgments with any other person, includiregstaff of the other Trial Chambéfs.

9. Lanquage in Which Trial Judgement was Delivered

57. Under the title “Inadequate guarantees to ieel tin language Accused understood,” the
Appellant argues that the Trial Judgement was dediy only in English on 15 May 2003, despite
paragraph 594 stating that the Trial Judgement advae in English and Frenéh.The Appeals
Chamber notes that the fact that the French traoslaf the Trial Judgement might not have been
ready at the time the Trial Judgement was renddoed not establish unfairness, apprehension of
bias or any impropriety on the part of the Tribun&lhat is important is that, throughout the
proceedings, the Appellant had access to simulten&anslation in French or Kinyarwanda, and
that, on 15 May 2003, a summary of the Trial Judgamwas read in English, French and

Kinyarwanda. This was done and, therefore, ther®no apprehension of bias in this regard.
10. Conclusion

58. The Appeals Chamber finds that, on the basishefforegoing, the Appellant has not
rebutted the presumption of impartiality of theal lChamber.

B. The Indictment (Ground 2)

1. Initial Appearance, Disclosure, and Confirmation

59. The Appellant contends that the Indictment @itibl appearance were flawed in a variety
of respects. He begins with the argument thairlitial arrest in Cameroon was not consistent with
Rule 53 because he was served with the Decisiofirecong the Barayagwizaindictment rather

8 |bid., para. 18b).
8 prosecution Response, para. 44.
% Semanza Appeal Brief, para. 18c).
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than with his own Indictment. He further maintains that the initial Indictmefd not comply with
Article 17 of the Statute and Rule 47(B) & (C) bEtRules of Procedure and Evideritend that
the Prosecution’s initial disclosure did not conmpwith the requirements of Rule 66(A)(1),
apparently because the disclosed Indictment indudedactions and used a number of

pseudonyms®

60. The Appellant's arguments were largely addieseg the Appeals Chamber's earlier
Decision in this case dated 31 May 2000, in whieh€hamber found that “the Appellant had been
informed of the nature of the crimes for which haswbeing prosecuted by the Prosecution on 3
May 1996, on which date the Yaoundé Court of Appiefierred judgment on the extradition
request against the Appellant from RwantfaThe Appeals Chamber concluded that there was “no
doubt” that the Appellant’s counsel “had receivedopy of the submissions by the Office of the
Public Prosecutor,” and that “it is reasonable riten that the Appellant had been informed in
substance of the nature of the crimes for whichwlas being sought by the Prosecutor of the

Tribunal.”®

61. The Appellant makes other, more specific argumeegarding his initial arrest in
Cameroon, and those arguments are addressedriséatons of the JudgemefitOn the question

of how that initial arrest failed to comport witruR 53, however, and how it relates to his initial
appearance and confirmation of the Indictment Appellant offers little explanation to support his
allegations. Indeed, his contentions are conclusbie contends that he was served with a redacted
Indictment in violation of Rule 66, but he does egplain how much material was redacted or how
those redactions prevented him from being fully reggl of the charges against Hifm.
Notwithstanding, the Appeals Chamber is satisfiet his rights were fully respected. As noted in
the Appeals Chamber Decision of 31 May 2000, “thgpdlant was formally informed of the
charges laid against him by the Tribunal when thdeDissued under Rule 4fs was served on

L bid., para. 25.

% |bid., para. 28. Article 17 relates to the investigatand preparation of the indictment. Rule 66(A\jfovides that,

within 30 days of the accused’s initial appearante, Prosecutor shall disclose to the Defence &pf the

supporting material which accompanied the indictmelnen confirmation was sought as well as all pgtatements
obtained by the Prosecutor from the accused.”

% |bid., para. 25-26.

% Semanza Appeal Decision, 31 May 2000, para. 81.

% |bid., para. 85.

% See infrasection 11.L.4.

%" Semanza Appeal Brief, para. 25. To the extdstdtear, the Appellant’s argument with respedRtde 66 appears to
focus in part on the Prosecution’s use of pseudesny®emanza Appeal Brief para. 26. That argungeatdressed
later in the JudgemenBee infrasection I1.B.7.
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him in Cameroon®® The Appeals Chamber accordingly concludes thatpellant’s arguments

are without merit.

2. Amendments to the Indictment

62. The Appellant offers more specific argumentkatieg to the manner in which the
Prosecution amended the Indictment against*flinm assessing these contentions, it is helpful at

the outset to review the course of events precedialgn this case.

63. The Prosecution filed its initial Indictmenta@igst the Appellant on 16 October 1997. That
initial Indictment contained seven counts and wasfioned by Judge Lennart Aspegren on 23
October 1997%° Nearly two years later, on 31 May 1999, the Rtoen sought leave to amend
the Indictment by adding seven new counts, and tied Chamber orally granted the application on
18 June 1994’ The Chamber also directed the Prosecution toigedfurther specificity regarding
the facts relating to the new charges. On 23 1989, the Prosecution filed its First Amended
Indictment, which contained fourteen coutifs. The first seven counts of the First Amended
Indictment were the same as the seven counts cewdtan the first Indictment. The seven
additional counts were: rape as a crime againstaitsn (Counts 8 and 10); other gender-related
crimes that constitute serious violations of Commndgticle 3 to the Geneva Conventions (Count
9); torture as a crime against humanity (Count Ihyrder as a crime against humanity (Counts 12
and 14); and other serious violations of Commonichet3 to the Geneva Conventions (Count
13).103

64. The next day, the Appellant made an initialegypnce in relation to the First Amended
Indictment and pleaded not guilty on all new codfitsThe Prosecution then orally sought leave to
amend the First Amended Indictment in order to exirminor translation discrepancies between
the English and French versions. Again, the Charatadly granted the Prosecution’s request, and,
on 2 July 1999, the Prosecution filed its SeconceAded Indictment. Finally, on 12 October 1999,

the Prosecution filed the Third Amended Indictmemihich was drafted in compliance with the

% Semanza Appeal Decision, 31 May 2000, para. 88.
% The amendments to the indictment were the subjemtnsiderable discussion at the appeals heafegT. 14 Dec.
2004, pp. 6-7, 15, 36, 39-42, 67-69.
19 Trjal Judgement, para. 5.
igZIbid., para. 6. This determination was embodied inittemr decision issued 1 September 1999.
Ibid.
193 First Amended Indictment, 5-7.
14T, 24 June 1999, 37-41.
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Trial Chamber’s order of 1 September 1999 callimgdreater factual precision with respect to the

new charge$” The Third Amended Indictment is the final versigfrthe Prosecution’s charges.

65. The Appellant argues that he pleaded to thgt Aimended Indictment on 24 June 1999,
before the Prosecution complied with the Trial Chans 18 June 1999 oral instruction that the
Prosecution provide greater factual specificityhwiéspect to the new courtfS. He adds that the

Prosecution’s later amendment, resulting in thed'Bimended Indictment, was not sufficient to

put the Appellant on proper notice of the caseremgaiim°’

66. The Prosecution responds that the First Amemidéidtment filed on 23 June 1999 — the
version to which the Appellant pleaded not guilty 24 June 1999 — did in fact comply with the
Trial Chamber's oral injunction to clarify the statent of facts’® Then, “immediately after the
Accused’s plea,” the Prosecution wanted to makeimomchange in wording in the English-
language version of the Indictment to make it comfavith the French-language versithi. These
corrections were made in the Second Amended Ineictnon 2 July 1998'° “Because the
Accused had pleaded to the French version of tdéectment,” the Prosecution submits, “the
Chamber did not ask him to plead agait."Finally, on 12 October 1999, the Prosecutiordfiks
Third Amendment Indictment in response to the T@iahmber’s decision dated 1 September 1999,
which ordered the Prosecution to “provide greateecdicity as to facts related to the new

charges.**?

67. Under the Tribunal's Statute, Rules, and cagg &n accused has a rigit]6 be informed
promptly and in detail . . . of the nature and eaabthe charge against hift* The charge or
charges are to be embodied in an indictment theffsjsforth the name and particulars of the
suspect*® and that “contaifs] a concise statement of the facts and the crinweimes with which

the accused is charged under the Statilfe The ultimate concern in considering questionateel

195 Trial Judgement, para. 6.

1% semanza Appeal Brief, para. 34.
197 bid., para. 35.

1987 14 December 2004, p. 68.

199 pid.

19 pid.

pid.

12 Trial Chamber Decision on the “Motion by the O#fiof the Prosecutor for Leave to Amend the Indictiyiel Sept.
1999, p. 2.

113 Article 20(4)(a) of the Statute.
14 Rule 47(C).

115 Article 17(4).
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to an indictment and its amendments is whetheDifience was informed sufficiently and clearly

enough to be able to prepare its cHSe.

68. The Appeals Chamber concludes that the Appé&dlamghts were protected by the
Indictment and amendments in this case. The Risended Indictment, which contained the
entirety of the Prosecution’s legal charges, plaited Appellant on ample notice of the charges
against him. The Prosecution filed the Second &hadd Amended Indictments, as recounted
above, only to correct translation errors and ta a&pecific facts consistent with the Trial
Chamber’s order. The translation correction in$ieeond Amended Indictment changed only one
small phrase in Count 9 of the English version @kenit compatible with the French versigh,
and the Third Amended Indictment merely containgditeonal information concerning the counts
arising out of Common Article 3 and Additional Ryool 1l. These minor changes neither affected
the substance of the Indictment nor deprived thpepnt of meaningful notice of the case against

him.

3. Rights to be Represented by Counsel of Choice BQuWRrira

and to Plead to Subsequent Amended Indictments

69. The Appellant contends that his right to berespnted by counsel of his choice was
infringed when duty counsel was appointed to regrelim without his or his assigned counsel’s
consent'® He also argues that the Trial Chamber erred huirneg him to communicate only
through duty counsel rather than on his own befiaiénd that the Presiding Judge inadequately
safeguarded his rights to be represented by cowmsklto understand the nature of the charges
against him. For these reasons, he submits, thenigeviolated Articles 19 and 20 of the
Tribunal’s Statute and Rule 47 of the Rul&s.

70. Mr. Bharat B. Chadha appeared as duty counsapresent the Appellant “solely” to deal
with the initial appearance at the hearing on 24eJi999'** At the hearing, Mr. Chadha stated

that the Appellant was “unhappy” with the appointih@nd wanted his principal counsel to

18 Kupreski} et al Appeal Judgement, para. 88.

17 The second amended indictment replaced the pteagerced prostitution” in Count 9 with “sexual atau”
18 Semanza Appeal Brief, para. 38.

19bid., para. 39-40.

1201hid., para. 37see also supraection 11.A.2.

2L Trial Chamber T. 24 June 1999, p. 4.
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“confirm in writing that he agreed” with the arragent'*> The Appellant accordingly instructed
Mr. Chadha not to speak on his beH4ff.

71. Speaking on his own behalf, the Appellant thted at the hearing that his objection was
to the assignment of duty counsel, not to the eofrg plea on the new court$. “As far as I'm
concerned,” he explained, “with regard to today'sgeedings, concerning whether | should plead
guilty or not, | can do that, there’s no problenthnihat.*?® Later, after reiterating that he was
prepared to plead to the new chafd®and that he understood the charges against hiplelaeed
not guilty on each of the coun'ts.

72. From the 24 June 1999 hearing transcript, dtaar that the Appellant was on full notice of
the charges against him, that he understood thusges, and that he did not object to entering a
plea on his own behalf with respect to the new gbsr The Appellant proceeded to plead not

guilty to each count at the hearing.

73. On appeal, the Appellant offers no substardgigument that he was prejudiced by the
conduct of the initial appearance. In what appeéarbe an argument concerning prejudice, the
Appellant suggests that, had counsel been presmhttl@e Presiding Judge ensured that the
Indictment was in a language the Appellant undedstdthen the finding at para. 24 of the
judgement would have been unnecess&3.That argument is mon sequitur Paragraph 24 of the
Trial Judgement is not really a “finding” at ali:simply recites the chronology of the Prosecuson’
amendments to the Indictment and the AppellantBalnappearance. Nothing contained in that
paragraph would have changed if the Appellant heehlrepresented by different counsel at the
hearing. Accordingly, the Appeals Chamber condutthat the Appellant has shown no prejudice

concerning his initial appearance.

4. Failure to Plead to the Amended Indictments

74. The Appellant next argues that the Trial Chanaloeed when it failed to permit him to enter
a new plea on the Second and Third Amended Inditisne He notes that the Trial Chamber

explained that no plea was required because thedments merely corrected transcription errors

1221hid., p. 5.

123 bid.

1241bid., p. 10.

125 bid.

1267 24 June 1999, p. 12.

127\bid., pp. 37-41.

128 Semanza Appeal Brief, para. 42.
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and clarified facts, but he contends that the T@lamber did not precisely identify these changes,

and that the alterations were fundamental to tinepetency of the Indictment?

75. Rule 50(B) of the Rules of Procedure and Ewdgrrovides:

If the amended indictment includes new chargesthadaccused has already appeared before a
Trial Chamber in accordance with Rule 62, a furtagpearance shall be held as soon as
practicable to enable the accused to enter a pi¢aeonew charges.

76. As explained above, the Second and Third Améniddictments did not add any new
charges®® Contrary to the Appellant's arguments, the Prosen’s amendments were minor and
did not materially alter the nature of the Indicthemuch less add new counts. Rule 50(B) was
accordingly not triggered. The Appeals Chambesatssfied that the Appellant was fully apprised
of all of the charges against him, and that he tstded those charges, when he decided to plead

not guilty at the 24 June 1999 hearing.

5. Other Objections

77. By a similar token, the Appellant argues that\as deprived of the right to understand the
charges against him because the amendments ouglaivéobeen completed prior to the 24 June
1999 hearing and in a language that the Appelladerstood® As noted previously, however, the
Appellant insisted at the hearing that he undetstbe charges against him and wished to plead not
guilty. Again, the Appeals Chamber concludes that Appellant has failed to show that he was
prejudiced in any way. The amendments added nocoewts; the Appellant thus understood all of

the information relevant to his entering a plea.

6. Nature of the Amendments

78. The Appellant contends that he should have Ipsemitted to enter a plea on the First
Amended Indictment because the amendments “supptech@ew core elements” with respect to
the counts on genocide, crimes against humanity,Gommon Article 33? He explains that the
new elements added in the First Amended Indictmvggrie the elements of conflict relating to
crimes against humanity and Common Article 3, emsiag that the word “Tutsi” replaced
“civilian population” in the First Amended Indictmes earlier version and that the amendments

added a reference to the Rwandan Government poéisgd on Tutsi ethnic identificatidf He

1291bid., paras 43-45.
130 5ee suprpara. 69.
1311bid., paras 47-50.
1321pid., para. 51.

133\bid., paras 53-55.
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also notes that his name appeared in the First Aeteindictment’s specific allegations for the first
time following the 24 June 1999 plea hearifiy.He argues that the document he pleaded to was
not the First Amended Indictment as such, but ratheopy of the draft that was annexed to the
motion for the amendmefht> Thus, he submits]t]he trial, conviction, and sentencing . . . were . .

. conducted on an amended indictment to which ea plas taken. . .}¥*

79. In making this argument, the Appellant has eately represented neither the timing nor the
content of the amendments to the Indictment. Fomttrary to the Appellant’s contention, the First
Amended Indictment was filed on 23 July 1999 —dhg before the Appellant entered his plea of
not guilty. Thus, this First Amended Indictmeniptrthe initial Indictment, is relevant for
considering the Appellant's plea and for compariseith the Second and Third Amended
Indictments. An examination of the First Amendedittment reveals that it contains all of the
terms that the Appellant claims were missing fréra Indictment to which he pleaded not guilty.
The First Amended Indictment repeatedly uses thpefant's name in the statement of facts, and
in the disputed paragraph 3.19 it uses the terntsiTunot, as the Appellant claims, the more
general phrase “civilian population.” Thus, evethe Appellant were correct that the terminology
that he cites affected “core elements” of the atems against him, the relevant changes to the
Indictment were embodied in the First Amended Itrdant, before the Appellant pleaded not

guilty.

80. The Appellant relies on a decision in Blaski case for the proposition that a confirming
judge must grant leave to add a new count to aittimeént™*’ As explained above, however, no
new counts were added in this case following thistAmended Indictment, and thus no new plea
hearing was required. The Appeals Chamber acaglsditletermines that the amendments were

consistent with the Tribunal’'s Statute and Rules| #hat the Appellant’s rights were not infringed.

7. Protection of Withesses

81. The Appellant challenges various efforts by Br@secution and the Trial Chamber to
protect the identity of witnesses during the cowkthe trial. The Appellant argues, for instance,
that the Prosecution infringed his right to a paobirial by using pseudonyms for various
witnesses®® The Appellant contends that the Prosecution didpmoperly request protection of
these witnesses under Article 21 of the Tribun8ltatute or Rules 53(c) and 75, and he suggests

134\bid., para. 54.
1%5|bid., para. 57.
13 |bid., para. 53.
137 Semanza Appeal Brief, para. 58, erroneously riefgto a decision dated 23 May 1994.
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that the Trial Chamber improperly instituted theseasures of its own volitioli? As a result of
these witness-protection measures, the Appellanhteias, the rules and statutory provisions
protecting the Appellant’s right to a public triaincluding Articles 18 and 20, as well as Rules 52
and 78 — were violated® He adds that the standards applied by the Ttian@er in rejecting his
requests for disclosure were not consistent wiehledk fori — that is, the standards applied by the
Rwandan courts — and that this deficiency unfalisadvantaged hiff* Finally, he contends that
the Trial Chamber improperly extended the witnesggetion measures prospectively to cover all
prosecution witnessé&’ The Trial Chamber’s approach, he argues, wasosistent with Rule

69 because it was not limited to exceptional cirstances.

82. The Appeals Chamber notes that the Appellatitallenge to the Prosecution’s use of
pseudonyms is highly imprecise. In a differenttisecof his brief, the Appellant identifies a
number of witnesses for whom the Prosecution usedigonyms in the initial supporting material,
but he acknowledges that the Prosecution served B&{A)(1) material with respect to these
witnesses and that none of the witnesses testfigdal**®> Then, in the portion of his brief that
challenges the use of pseudonyms, the Appellarg doespecify which witnesses were improperly
identified by pseudonyms, nor does he argue thraidéntity of any witness who testified at trial
was not properly disclosed to him. Absent any eotibn that Personal Information Statement
forms were not duly used during the course of thecgedings to identify the Prosecution

witnesses, the Appeals Chamber finds that the Agmied argument concerning pseudonyms fails.

83. Even if the Appellant had argued with greatarity that pseudonyms should not have been
used for specific trial witnesses, the Trial Chamberrectly addressed that argument. At
paragraphs 57 and 58 of its Judgement, the ChapXmained the witness protection measures
used during the proceedings. The Chamber spdbificaind that the Prosecution had reasonable
grounds for using pseudonyms in the IndictmentMaitims A, B, D through H and J, whose
names, if identified, would have disclosed the titgrof protected witnesséé? The Chamber
further found that the Prosecution adequately dssad to the Defence the particulars of the
protected witnesses pursuant to the witness piotecrder-*> The Trial Chamber did conclude

that one pseudonym used by the Prosecution wagro@pate, finding that there was no apparent

138 bid., paras 59-60.

1391bid., paras 61-62.

1401bid., para. 63.

1411bid., para. 64.

142bid., para. 66see also supraection II.A.3.a.

143 Semanza Appeal Brief., para. 26. The witnesdesl &iy the Appellant are AA, JJ, HH, NN, LL, EE, GGC, 38,
BB, Il, DD, FF, MM, and KK.

144 Trjal Judgement, para. 57.
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victim or witness protection concern that requitieel use of the pseudonym rather than the victim’s
name'*® But the Chamber determined that the Appellant masprejudiced by this error because
the identity of the witness in question was madeaagnt in another witness’s written statentéht.
The Appeals Chamber is satisfied that the Trial rater carefully and correctly addressed his
arguments, and that the Prosecution’s use of psgutoviolated neither the Statute nor the Rules

of the Tribunal.

84. The Appeals Chamber further notes that the Aqmés contention that the Indictment was
inconsistent with théex fori is without merit. The validity of the Indictmerg governed by the

Statute, Rules, and case law of the Tribunal —asthe Appellant contends, by Rwandan law.

8. Vagueness and Lack of Specificity

85.  The accused has the right to be informed oh#tare and cause of the charges against him
or her'*® This translates into an obligation for the Prosiem “to state the material facts

underpinning the charges in the indictment, butthetevidence by which such material facts are to
be proven.**® As explained in th&upreski et al Appeal Judgement, “the question whether an
indictment is pleaded with sufficient particularisydependent upon whether it sets out the material
facts of the Prosecution case with enough detarfoom a defendant clearly of the charges against

him so that he may prepare his defen'sé.”

86. Referring to these principles, the Appellanjuais that the Indictment against him was
vague and imprecise and failed to put him on adequatice to allow him to prepare his
defenceé® He contends, for instance, that the Prosecutidad to divulge the location in Musha
secteurof one of the alleged crimes or to disclose theniity of the victims>? He further notes
that the Trial Chamber convicted him of the evelgtiled in the testimony of Prosecution Witness
VV. According to the Appellant, the Trial Chambeund that the events about which VV testified
occurred in Bicumbi, which is located in Nzigecteur— not, as the Indictment alleged, in Gikoro

commune. Thus, the Appellant argues, the Trialn@yexr convicted him for crimes that were not

145 bid.

14%bid., para. 58.

147 bid.

148 Article 20(4)(a) of the Statutspe alsdArticle 17(4) of the Statute and Rules 47(C).

149 NtakirutimanaAppeal Judgement, para. 28jpreski et al Appeal Judgement, para. 88.
10 Kupreski et al Appeal Judgement, para. 88.

51 Semanza Appeal Brief, para. 71.

132\bid., paras 71-72See alsdl. 14 December 2004, p. 2.
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alleged in the Indictmertt® Finally, he contends that the Trial Chamber eimefiling to hear his
pre-trial challenges to the Indictmenit.

87. The Appeals Chamber finds that the Prosecuttas not imprecise in the manner the
Appellant claims, and that the Appellant was navented from properly preparing his defence.
Contrary to the Appellant's arguments, Witness Vi dot refer to being in Nzige secttr.
Rather, she testified that the events occurred ikor@ commune near Musha church, which is
consistent with the Trial Chamber’s findings.

88. Moreover, the Trial Chamber did not, as the éllgmt claims, decline to review any of his
vagueness challenges. Instead, the Chamber rwedatlegations of vagueness should normally
be dealt with at the pre-trial stage,” citing th@p®als Chamber’s decision Kupreské, and it
stated that the Appellant had not explained hisydél raising many of his specific challenges to
the Indictment®” But the Chamber nonetheless explained that isy“tb ensure the integrity of
the proceedings and safeguard the rights of theugext’ warranted “full consideration” of his
arguments>® The Chamber then carefully considered the spityifof the Indictment and in fact
found a number of paragraphs to be impermissiblyued® Thus, to the extent the Appellant
contends that the Trial Chamber did not consider @hhis pre-trial challenges, the Appeals

Chamber concludes that his argument fails.

C. Amendments to the Indictment (Ground 3)

89. In Ground 3 of his appeal, the Appellant codgethat “the modifications effected by the
Judges on the indictment at the judgement stageyordly altered the nature of the charges against
the Accused*® He explains that the Trial Chamber substantialiyended the Indictment by
considering certain paragraphs of the Indictmemiamely, paragraphs 3.18 and 3.11 — together,
which, he maintains, altered the nature of thedimaent. Contending that the Trial Chamber

lacked the authority to amend the Indictment, thgpdlant argues that the Chamber violated

133bid., paras 72-74.

%4 \bid., paras 75-79.

1% The Appeals Chamber notes that the Trial Chamiveden stating that “Prosecution Witness VV” wasding in
Nzige sector.” Trial Judgement para. 180. Thendss had never referred to being in the sectois Misstatement,
however, has no bearing on the Trial Chamber’sitfigsl

1561 29 March 2001, pp. 15, 21-22.

57 Trial Judgement, para. 42.

198 pid.

159 bid., paras 50-52.

180 semanza Appeal Brief, para. 80.
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Articles 18, 19, and 20 of the Tribunal's Statuded that therefore the Appeals Chamber should
vacate the entire Judgemétfit.

90. The Trial Chamber did not fundamentally alteramend the Indictment as the Appellant
contends. The Trial Chamber simply considereddbtual allegations relevant to separate charges
together on the basis of their overlapping andteelacircumstances. Far from effecting an
amendment of the Indictment, this aggregation ofsfés a valid, indeed common, method of legal
analysis. The Appeals Chamber recalls that indintmenust be read as a whétéThe Appeals

Chamber is satisfied that the Trial Chamber congaitto error in this respect.

D. Alibi and Rebuttal (Ground 4)

1. Introduction

91. At trial, the Appellant raised an alibi to ddtsh that he could not have committed the
crimes for which he was indicted. The Appellantimteined that he remained at his home in
Gahengeri from 28 March 1994 until the 8 April 1994 observation of the traditional period of
mourning after an unknown assailant had killeddsdsghter:®® On the evening of 8 April 1994,
the Appellant and his family were forced to flee ttegion because their home had come under
attack™®* In their flight, the Appellant and his family veeassisted by a neighbour called Etienne
Mbaraga “Bizuru”, a driver of the nearby APEGA sohtf® The Appellant and his family spent
the first night in Nzigé®® On the morning of 9 April 1994, the Appellant wen the Nzige
commune office to make a few phone calls, includinghone call to Kanombe Camp in Kigaf.
While the Appellant was there, he learned that Bizd who had just left Nzige to bring back his
family — had been killed and his vehicle burd&.Immediately after learning this, the Appellant
(and his family) left Nzige and took the Bugesesad to a friend’s home in Ruhango, Gitarama
prefecture, arriving there around 11:00 p.m (9 Ap#94)!*° The Appellant remained in Ruhango
until 18 April 1994, travelling daily to Gitaramawn, to check on his busineS8. The Appellant
then relocated to Murambi Center in Gitarama td®#nOn 15 May 1994, thinkotanyiadvance

181 bid., paras 81-83.

18250e, e.g., KordiAppeal Judgement, para. 133.
183 Trial Judgement, para. 83.
14 1bid.

1%5bid., paras 94-96.

%8 |pbid., para. 112.

%7 bid., para. 113.

168 |bid.

19 bid.

170bid., para. 121.

! bid.
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forced the Appellant to flee to Gisenyi, where Beained until crossing into Goma, Zaire, on 17
July 199472

92. Submitting that the Defence had not provideticeaf its intent to plead an alibi as required
by Rule 67(A)(ii)(a) of the Rules, the Prosecutsmught leave from the Trial Chamber to present
evidence in rebuttd’® The Trial Chamber allowed thi§' In rebuttal, the Prosecution called three
witnesses/” In particular, Witness XXK testified that the Aglfant fled the region not on 8-9
April 1994, but on 18 or 19 April 1994, togethetthwother residents of Bicumbi®

93. In the Trial Judgement, the Trial Chamber esged strong doubts about the credibility of
the alibi. It first recalled that the Defence hamt provided the advance notice required by Rule
67(A) of the Rules, rejected the Defence’s conta#tito the contrary, and declared that it was not
impressed with the Defence’s explanations fordifufe to provide proper noticé’ Nonetheless,
the Trial Chamber emphasized that it fully constdethe alibi in light of Rule 67(B) of the
Rules'’® The Trial Chamber added, however, that “wherén dlsis case, the Defence fails to show
good cause for its failure to act in accordancénRtile 67(A)(ii)(a), the Chamber may take into
account this failure when weighing the credibilif the alibi[..].”*’® The Trial Chamber then
reviewed the evidence presented by the Defenceappast of the alibi, as well as the evidence in
rebuttal adduced by the Prosecutt8h.The Trial Chamber concluded that a significantipa of

the evidence in support of the alibi was incredéotel unreliable, and that the alibi appeared to be
an afterthought® The Trial Chamber stressed that this in no wagemmined the Appellant’s
presumption of innocence, that the Prosecutionealmore the burden of proving the Appellant’s
guilt beyond a reasonable doubt, and that the abdence would be fully considered in
determining whether the Prosecution had proved meyceasonable doubt the Appellant’s

involvement in the alleged crimé¥

72 |bid.

173 prosecutor’s Motion for Leave to Call Rebuttal darnce (Rules 54, 89(b), 89(c), 85(a)), 5 March 2B0@secutor's
Supplementary Motion for Leave to Call Rebuttaldérice (Rules 54, 89(b), 89(c), 85(a)), 7 March 2002

174 Decision on the Prosecutor's Motion for Leave tall(Rebuttal Evidence and the Prosecutor's Suppheang
Motion for Leave to Call Rebuttal Evidence, 27 Mag9002.

5 Witness DCH, Witness XXK and Expert Witness Guimi

1761 23 April 2002 (closed session), pp. 18, 113.

Y7 Trial Judgement, paras 77-81.

18 |bid., para. 82.

9bid., para. 82.

180 |bid., paras 83-146.

181 \bid., para. 147.

182bid., para. 148.
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94. In his appeal, the Appellant takes issue withTrial Chamber’s treatment of his alibi and
of the evidence presented in support of it. Inoadance with an Appeals Chamber decision
rendered 12 December 2083 the Appellant also adduces additional evidendauttress his alibi.

2. The Trial Chamber’s Finding that the Defence HaileHao Give Proper Notice of the Alibi

and the Decision to Allow Rebuttal Evidence

(a) Alibi Known by the Prosecution from the Beginninigtloe Case?

95. A contention that underlies many of the AppelRarguments is that the Prosecution was
on notice of the Defence’s alibi from the beginniofythe proceedings. However, the Trial
Chamber found that the Defence did not providentbtece required pursuant to Rule 67(A)(ii)(a) of
the Rules, that the Prosecution could not haveséme the alibi and that the Prosecution ought to be
allowed to present evidence in rebutfdiThese findings were reiterated in the Judgemestfjt

the Trial Chamber explicitly rejecting the Deferee&ontentions that the Prosecution had some

notice of the alibi®®

Thus, although he never states this contenticarlgiethe Appellant appears to
challenge the Trial Chamber’s finding that the Defe did not give notice of its intent to offer an

alibi as required by Rule 67(A)(ii)(a) of the Rules

96. The Appeals Chamber is of the view that theeljppt has not demonstrated that the Trial
Chamber erred in reaching that conclusion. Theeflppt merely states:
With respect to the first reasons advanced by ¢aenked Trial Judges to grant the Prosecutor’s

motion [i.e., the Prosecutor's Motion for Leave to call ReduBgidencd, the Defence submits
respectfully as follows:

The evidence of the alibi was available to the Ecaton ab initio. The said evidence was

Exhibits D.38, P.11, P.5-9a-d, D.1, D.40, D.41,ldetions of PWS, VI, VAR, VAQ, VD, VAR

(sic) 1
The Appellant simply refers back to elements thetenalready before the Trial Chamber. He fails
to show that the Trial Chamber did not consides thiidence. Further, the Appellant does not even

attempt to explain why consideration of this evickeshould have led to a different conclusion.

97.  To be sure, the Appellant does discuss sontleecélements mentioned above in other parts

of his appeal brief. However, the Appellant sfiles not establish that the Prosecution had “some

183 Decision on Defence Motion for Leave to Presendifidnal Evidence to Supplement Record on Appeal, 1
December 2003 (“Semanza Rule 115 Decision”).

184 Decision on the Prosecutor's Motion for Leave tallRebuttal Evidence and the Prosecutor’s Supphéang
Motion for Leave to Call Rebuttal Evidence, 27 Mag&9002, paras 9-10.

185 Trial Judgement, paras 77-82.

18 Semanza Appeal Brief, para. 128.
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notice” of the alibi, much less that the Defencéfienl the Prosecution of the “place or places at
which the accused claims to have been presentdirntte of the alleged crime and the names and
addresses of witnesses and any other evidencewlpich the accused intends to rely to establish
the alibi” as required by Rule 67(A)(ii)(a) of tRailes.

98. In particular, the Appellant contends that iwesecution had evidence of the attack on his
house'®” However, even if one were to consider that thislence suffices to prove that the
Appellant's house was attacked on the date alléyeithe Appellant (and that is debatdffy this

is far from an assertion that the Appellant coubd Imave committed the crimes for which he was

charged because he had fled the region at thethiese crimes were committed.

99. The Appellant also refers tgpeoces-verbataken in Cameroon after his arrest in which he
allegedly indicated that he fled his residence @p8él 1994%° However, according to thgocés-
verbal the Appellant only indicated that he fled hisidesce_inApril 1994. Moreover, this
“indication” is certainly not sufficient to meetdahrequirements of Rule 67(A)(ii)(a) of the Rules or

even to provide “some” notice of the alibi to the$ecution*

100. The Appellant further asserts thdit]tfe Prosecutor was not surprised by the alibi and
suffered no prejudice by the introduction of théialbecause “the issue on which rebuttal was
allowed and on which the Trial Chamber relied tecdedit the Defence alibi was pleaded in the
indictment ab initio, namely the RPF advant®."This is not persuasive. First, the Trial Chamber

authorized rebuttal to reply to the Defence’s alibbuttal was not limited to the issue of the d#Hte

187 bid., para. 100, referring to Exhibits P.5-9a-d (phaibthe “ruins” of the Appellant’s house) and P(Iranscript of
intercepted telephone conversations), and to #tarteny of some Prosecution witnesses. At the AfgpElearing (T.
14 December 2004, p. 48), Counsel for the Appelldsth contended that, when cross-examining PrasecWitness
Duclos, he mentioned that the Appellant’'s house badn attacked on 8-9 April 1994 and that, as altrethe
Appellant had been forced to flee. However, nemice to the record has been provided to sugmsrtdntention. In
any case, even if mention of the attack and thyhtflhad been made in cross-examination, the App&adsnber is of
the view that this does not satisfy the notice meguoent of Rule 67(A) of the Rules.

18 Seeinfra sectionll. D. 3. (b) (i) b. Photos of the ruins bt Appellant’s house do not — without more — previd
any indication as to the moment the house mighteleamne under attack. As to the intercepted telepltonversation,
the Trial Chamber aptly summarized the weaknessthdsoevidence at para. 118 of the Trial Judgement

The Chamber notes that in contrast to the Accused®mony, the transcript of the intercepted
telephone call, which the Defence acknowledgedeisvben the Accused and Camp Kanombe,
does not indicate that the RPF had just attackedi\titused’s home, that the Accused had to flee
his home, or that someone from the camp urged toaiged to flee Nzige. Instead, the transcript
reflects that the Accused “just met” the Bourgmestr Giti who “fled to the Gikoro commune”
because thénkotanyiwere in Rutare. The transcript is inconsistenhulite Accused’s testimony
and therefore undermines the credibility and rdiigof the Accused’s testimony concerning the
attack on his house and his fligitootnote omitted

189 Semanza Appeal Brief, para. 100 h), referringxbilit D.38.

19 As noted, this is also the conclusion reachechbyTrial Chamber at para. 80 of the Trial Judgement

191 Semanza Appeal Brief, para. 144 (footnote omittied:Appellant was referring to para. 3.18 of theidtment). See
also Semanza Reply, para. 26, referring to paras334.1, 3.4.3, 3.18 of the Indictment.
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the RPF advance. Second, the date of the RPF eglwaas not the only reason for expressing
doubts about the alibi. Third, the referencesh®RPF in paragraphs 3.4, 3.4.1, 3.4.3 and 3.18 of
the Indictment have nothing to do with the alibdaho not suggest that the Prosecution was on

notice of the alibi-?

101. Finally, the Appellant contends that the Pcasen was put on notice of the alibi by a
Defence Motion filed in April 2006%® In that motion, the Defence requested, amongdserot
requests, that depositions of certain witnessesaken and stated that those witnesses “could
provide powerful alibi's[sic] disproving the prosecution assertion¥.” However, no further
indication of what that alibi might be was providethis was insufficient to put the Prosecution on

notice of the alibi®®

102. Thus, contrary to the Appellant's contentiththe elements mentioned by the Defence,
even when taken collectively, do not establish thatProsecution had “some” notice of the alibi or
that the Defence had provided the notice requiseRude 67(A)(ii)(a) of the Rules.

103. In his Reply, the Appellant nevertheless asdbat tjhe Prosecutor does not dispute the

fact that the defense of alibi was known to himrabo” and that further proof of this is provided

192 These paragraphs are as follows:

3.4  After the Rwandan Patriotic Front (RPF) attagk October 1990, the Rwandan
Government policy was characterized by the idemtifon of the Tutsis as the enemies to be
defeated.

3.4.1 This policy defined the main enemy as thesiSurom inside or outside the country, who
wanted power, who did not recognize the achieveroéithe revolution of 1959, and who was
seeking armed confrontation. The secondary enensydefined as those who provided any kind
of assistance to the main enemy. This latter cayegas considered as accomplices of RPF.

3.4.3 Laurent SEMANZA intended the attacks on thesgims to be part of the non-
international armed conflict because he believedt thutsi civilians were enemies of the
Government and/or accomplices of the RPF and tkatralying them would contribute to the
implementation of the Government policy againstehemies and the defeat of the RPF.

3.18 On or about 13 April 1994, in Musha Secteuko® Commune, Laurent SEMANZA and
Paul BISENGIMANA interrogated a Tutsi man, Victim i@ order to obtain information about the
military operations of thénkotanyi or RPF. During the time the interrogation wasrtgkplace,
the RPF was advancing toward Gikoro and Bicumbi momes. Laurent SEMANZA and Paul
BISENGIMANA each cut off one of Victim C’s arms whithey were interrogating him. Victim C
died as the result of these injuries. Laurent SEMANintended the acts described in this
paragraph to be part of the non-international armedflict against the RPF as stated in
subparagraphs 3.4.2 and 3.4upra

193 Semanza Appeal Brief, para. 153. The Appellafiérseto his Corrected Copy of Application for Subpa,
Recording of Depositions and Such Other Ordert@sion. Third Trial Chambers (sic) may Deem Pit)(and Proper
to Make in the Circumstances Pursuant to Rule Sfi@Rules of Procedure and Evidence (“ApplicafamSubpoena
and Recording of Depositions”), filed 25 April 2000

194 Application for Subpoena and Recording of Deposij para. 4.

19 This was also the conclusion reached by the QfielmberseeTrial Judgement, para. 80.

1% Semanza Appeal Brief, paras 128 and 155.
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by paragraphs 2.51-2.65 of the Prosecution’s Appeif.'®” However, it is simply not true that
the Prosecution does not dispute that the alibi Wwa®swvn to him from the beginning of the
proceedings® Paragraphs 2.51-2.65 of the Prosecution’s ApBgaf concern the contention that
the Appellant had sufficient notice that joint ciiral enterprise could be used to assess his crimina
responsibility; they do not contain any implicit@xplicit admission that the Prosecution was aware

of the alibi from the beginning of its case.

(b) Related Contentions that Logically Fail

104. In light of the above, the Appeals Chambeddithat the Appellant’s contention that the
Prosecution should have investigated the fifiails. The Appellant’s argument that the evidence
that the Prosecution sought to bring in rebutta aaailable to it from the beginning of the c&¥e,
even if true, misses the point: this is irrelevsinte the alibi was only disclosed at the beginmihg
the Defence’s case. Finally, the Appellant consetitht the Trial Chamber erred in writing at
paragraph 147 of the Judgement:

Moreover, in the opinion of the Chamber, the cléiythe Defence that it was aware of the alibi

from the beginning of the case, but decided, witlgmod cause, not to give notice of it, suggests
that the Accused’s alibi was an afterthought.

In the Appellant’s view, this suggestion was basada “wrong premise” (although this “wrong
premise” is not identified by the Appellant, it psesumably the Trial Chamber’s finding that the
Defence had not given notice of the alitf). This argument also fails: as explained abovbag
not been shown that the Trial Chamber erred in lcolig that the Defence had not given proper

notice of the alibi.

(c) The Trial Chamber’s Decision to Allow Rebuttal Esmte

105. The Appellant takes issue with the Trial CharitbDecision to allow the Prosecution to

adduce rebuttal evidence on the issue of the ZfibT.he Appellant submits that there was a variety

197 semanza Reply, para. 25. The Appellant refematas 251 to 265 of the Prosecution’s Appeal Bt allegedly

guotes paragraph 285 of that brief, but these eafsrs are incorrect: the Appellant is in fact méfigrto paras 2.51-2.65
of the Prosecution’s Appeal Brief and quoting p&ré5.

198 geg e.g, Prosecution Response, para. 136, where the Ritisecontends that the Appellant’s submission that

Prosecution was aware of the alibi from the begignif the case is without merit. In fact, largetipms of the

Prosecution Response are devoted to showing thakrial Chamber did not err in concluding that Befence had not
provided proper notice of its alibi and that thed&rcution could not have anticipated the alibi.

199 Semanza Appeal Brief, paras 87c), 100, 129-130188d

200hid., paras 131 and 154.

201 pid., para. 157.

292 |pid., paras 120 and foll. At paragraphs 122-124 ofalpigeal brief, the Appellant argues that this shthas the

Trial Chamber was biased. That contention hasdyréeen rejectedeesuprasectionll. A. 3. (a).
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of reasons for refusing to grant the Prosecuti@pplication’”® However, the Appellant simply
reiterates the arguments he made before the Thiah®er and fails to show that the Trial Chamber

erred in rejecting these argumeffts.

106. The Appellant also contends that the Trial rGier’'s decision to allow rebuttal evidence
was based on two erroneous premises, to wit:

-That fairness required thfthe] Prosecution be granted leave to attempt to réhéealibi, a key
issue that arose for the first time during the Deé&case.

-That the Defence alibi goes directly to the isstiguilt or innocence of the Accused in this case
and is therefore a central matter for determination

107. At paragraphs 128-133 of his appeal brief,Appellant takes issue with the first of these
premises and puts forward a series of argumenshda that the evidence of the Defence’s alibi
was available to the Prosecutiab initio or that the Prosecution should have conductedhéurt
investigations. Given the above, these contentiait$®® As to the second of these premises, the
Appellant does not even attempt to refute it. dotfit seems that to do so would not aid the
Appellant, because if the alibi does not go thaassf guilt or innocence, it is not a very effeetiv

alibi.

108. At paragraph 134 of his appeal brief, the Alppé contends that he raised questions about
the vagueness and lack of specificity in the rezthatatements of the witnesses the Prosecution
intended to call in rebuttal but that the Trial @teer did not rule on this. However, the Appellant
does not indicate which questions were raised abduted upon by the Trial Chamber (nor does he

provide any reference to the record in supporhisf ¢contention).

203 5emanza Appeal Brief, paras 125-126.
24|bid., paras 125-126.

2% |pid., para. 127references omittdd

2% geesuprasectionll. D. 2. (b)
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(i) The Decision to Allow Professor Guichaoua to TgstifRebuttal

109. The Appellant asserts that the Trial Chambexdeby allowing Professor Guichaoua to be
called as a rebuttal witne8¥. The Appellant recalls that Professor Guichaoséified earlier in
the case as an expert witness and contends thasitpreposterous, indeed prejudicial to recall him

as an ordinary rebuttal witness to interpret hifieraestimony before the court®®

110. In the opinion of the Appeals Chamber, the digmt has not demonstrated that the Trial
Chamber erred in allowing Professor Guichaouagtfyein rebuttal. First, the Appellant does not
provide any authority for the proposition that atpert withness cannot be called as a rebuttal
witness. Second, the Appellant misconstrues thsare why Professor Guichaoua was recalled in
rebuttal. It appears that, during his cross-exation, Professor Guichaoua responded
affirmatively to suggestions of Defence Counsel the following effect: 1) that Professor
Guichaoua had indicated in his report that the Mppehad been seen in Murambi, Gitamara, in
the company of members of the Interim Governmend; 2) that the Interim Government moved
from Kigali to Murambi on or about the 12 April 18&° Defence Counsel did not ask further
guestions to the witness on the subject. The Putises case was closed on 25 April 2001. The
Defence then started its case, disclosing for tist fime the alibi and arguing that the cross-
examination of Professor Guichaoua confirmed that Appellant had escaped to Gitamara on 9
April 1994. The Prosecution sought leave fromThal Chamber to recall Professor Guichaoua as
a rebuttal witness to explain: 1) that he did neamto suggest that the Appellant went to Gitarama
on any particular date; and 2) that he did not masuggest that the Appellant stayed put in
Gitarama during any particular period of time, with returning to Bicumbi or the region of Kigali
Rural Prefecturé’® The Appeals Chamber does not consider that tie ©hamber erred in

allowing this**

(i) A New Set of Criteria to Decide When Rebuttal Evide Should Be Allowed?

111. The Appellant also submits that, in a latesecalrial Chamber Il departed from the
principles that it set out in its “Decision on tReosecutor's Motion for Leave to Call Rebuttal

Evidence and the Prosecutor's Supplementary Mdtoeave to Call Rebuttal Evidence” in this

27 Semanza Appeal Brief, paras 133, 136, 137 and 138.

208 |pbid., para. 133.

2097 24 April 2001, pp. 81-82Seealso Prosecution’s Motion for Leave to Call RehuBvidence (Rules 54, 89(b),
89(c), 85(a)), 7 March 2002, iii.(b).

219 prgsecution’s Motion for Leave to Call Rebuttaidance (Rules 54, 89(b), 89(c), 85(a)), 7 MarchZ208ppendix
A, 6. André Guichaoua.

21 Decision on the Prosecutor’'s Motion for Leave tallRebuttal Evidence and the Prosecutor's Supphéang
Motion for Leave to Call Rebuttal Evidence, 27 Ma&02, para. 9.
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case and developed a new set of principles to daegften rebuttal evidence should be alloweéd.
The Appellant asserts that application of this re&w of principles to his case would have led the
Trial Chamber to dismiss the Prosecution’s motmedll evidence in rebuttal. In this connection,
the Appellant contends that the evidence the Pubecsought to adduce in rebuttal was known to
it since the beginning of the caSé that Professor Guichaoua was only coming to glaaif issue

in his report on which he had been cross-examffiathat Witness XXK was called to testify on a
peripheral issue on which she had no precise kramyefe™ and that none of the issues on which the

witnesses testified were central to the innocemaguit of the Appellant*®

112. The principles enunciated in tiNtagerura et al.Decision do not diverge from the
principles applied in the present case; in faaythre a synthesis of the principles underlying the
Trial Chamber’s Decision in the present case amal ©hamber I's Decision in thidahimana et al.
case”’ There is no contradiction between the principeglied in this case and those in the

Ntagerura et alcase.

113. Even if one were to consider the elementedais/ the Appellant at paragraph 151 of his
appeal brief in light of the principles outlined he Ntagerura et al.Decision, this would not
suffice to show that the Trial Chamber erred irowihg the Prosecution’s motion to present
evidence in rebuttal. First, as noted ab8¥@nce it has been found that the Defence had nengi
proper notice of its alibi and that the alibi coumdt have been anticipated by the Prosecutios, it i
irrelevant that the rebuttal evidence was availablgne Prosecution from the beginning. Second, it
has not been shown that the Trial Chamber erreallawing Professor Guichaoua to testify in
rebuttal®® As to Witness XXK, she was called to testify nigiwith respect to the date of the
Appellant’'s departure, an issue that could harddydescribed as a “peripheral” in light of the
Appellant’s alibi?®® Finally, it is simply not true that the testimoafyrebuttal witnesses dealt with
peripheral issues.

%12 semanza Appeal Brief, para. 150, referring’he Prosecutor v. Ntagerura, et,alCTR-99-46-T, Decision on the
Prosecutor’'s Motion for Leave to Call Evidence iabRttal Pursuant to Rules 54, 73 and 85(A)(iiitteé Rules of
Procedure and Evidence, 21 May 2008tégerura et alDecision”), paras 31-34.

23 semanza Appeal Brief, para. 151a), b), d) and e).

24 bid., para. 151c).

25 1bid., para. 151f).

2% bid., para. 151g).

27 prosecutor v. Ferdinand Nahimana, et,alase No. ICTR-99-52-T, Decision of 9 May 2003tbe Prosecutor’s
Application for Rebuttal Witnesses as Correctedokding to the Order of 13 May 2003, 13 May 2003aga43 and
foll.

Z8g5ee supraectionll. D. 2. (b)

9 geesuprasectionll. D. 2. (c) (i)

220 prosecutor’s Motion for Leave to Call Rebuttal danice (Rules 54, 89(b), 89(c), 85(a)), 5 March 2@(hendix
A, Witness XXK.
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(d) Trial Chamber’s Decision Denying Leave to Call Reger Withesses

114. At paragraph 140 of his appeal brief, the Alppé submits that the Trial Chamber erred in
denying the Defence Motion for Leave to Call Rejsin Witnesse&$® on the issue of the RPF
advanc€® In the Appellant's view, the issue of the RPF athe was raised for the first time

during Witness XXK'’s testimony in rebuttal, whichaild have warranted a rejoinder.

115. The Appeals Chamber considers that the Trinier did not err in this regard. The
Appellant writes at paragraph 146 of his appeaftihat Defence Witness CBN *“testified about the
attack on Semanza’s house, about the RPF infdtraabout massacres in the commune and about
the RPF advancand capture of the entire commuri&>” Moreover, the Appellant himself argues
that the issue of the RPF advance was actuallydptean the Indictmerf?* In the circumstances,
the issue of the RPF advance can hardly be dedchpehe Defence as an “issue that was being
raised for the first time” in the testimony of Witss XXK.

116. At paragraphs 28 and 29 of his Reply, the Agperaises new arguments in support of his
contention that the Trial Chamber should have aldwejoinder withesses. The Appellant first
contends that the Trial Chamber erred in denyimg lleiave to call in rejoinder Witness KKN, who
allegedly had firsthand knowledge of the facts ohiclw Witness XXK testified and whose
existence had purportedly become known to the Refemly during Witness XXK’s testimorf¢®
The Appellant also contends that he should have lalewed to call in rejoinder two withesses

who were supposed to testify in rebuttal, but wheseanot ultimately calletf®

117. The Appeals Chamber is not convinced by thesearguments. First, it appears that it was
Defence Counsel who first referred to Witness KKiNis cross-examination of Witness XX it
was also Defence Counsel who kept questioning \W&tnéXK about Witness KKN?® In the
circumstances, it seems doubtful that the Defenae wnaware of that witness’s existence before
the end of its case. If the Defence knew aboutn®¢s KKN before the end of its case and
somehow believed that her testimony could supguatatibi, then that witness should have been

called as part of the Defence’s case. Howevem éivéhe Defence only learned about Witness

21 Requéte de la défense en vue d’appeler des témidaplique conformément aux dispositions de E&t85 IV du
Réglement de procédure et de prei4April 2002 (“Defence Mation for Leave to C&ejoinder Witnesses”).

222 Decision on Defence Motion for Leave to Call Rejier Witnesses, 30 April 2002, paras 11-12.

22 Emphasis added.

224 Semanza Appeal Brief, para. 144; Semanza Repty, gé.

22> 5emanza Reply, para. 28.

22%|hid., para. 29.

2277 23 April 2002 (closed session), p. 32.

228 |bid., pp. 33, 34, 50, 52, 64 and 67.
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KKN after the close of its case, it is unclear wiegtthat witness really had “firsthand knowledge”
of the facts on which Witness XXK testified. Indeeghe Appellant asserts that Witness XXK
testified that Witness KKN “had firsthand knowledgfethe facts on whichwitness XXK] testified
and would tell the trutf*® but does not point to any portion of the recordsitpport of this
assertion. In fact, the record does not suppastabksertion: Witness XXK only said that Witness
KKN was not with Mbaraga Bizuru at the time of Hisati¥° and that Witness KKN was with her
at the house when Mbaraga Bizuru left to accompheyfamily of the Appellar®®® In its Motion
for Leave to Call Rejoinder Witnesses, the Defedk not give a summary of the anticipated
testimony of Witness KKN: it simply said that WisgeKKN was closely related to Mbaraga Bizuru
and that Witness XXK had said in her testimony Whétiness KKN knew about Mbaraga Bizuru’s
death and the Appellant's alibf? which as shown above is far from clear. Accordinghe
Appeals Chamber finds that the Appellant has nobafestrated the purpose for which Witness
KKN would have testified in rejoinder and the Tri@dhamber did not err in denying this part of the

motion.

118. As to the second point (regarding the two @stes that were not ultimately called in
rebuttal), the Appellant has not shown that thegaesses’s testimony was required to answer a
point raised for the first time in rebuttal. Indeéhe question of the date of the Appellant’shitig
(on which the witnesses were allegedly going teiftfgswas central to the Defence’s case and all
testimony about the Appellant’s whereabouts in Ap#94 should have been adduced at that time.
Further, the Appellant cannot argue that the emcseof these witnesses became known to him only
after the close of his case: these witnesses wesept during his interrogation following his atres
in Cameroon in 1996, and the Prosecution had diediadheprocés-verbabf that interrogation to

the Defence before the start of its case.

22 semanza Reply, para. 28.

2307 23 April 2002 (closed session), p. 34.

%1 pid., p. 50. However, at p. 52 of the transcript, Wis XXK says that Witness KKN was in her own haaisthe
time Mbaraga Bizuru went to see Witness XXK to kel that he was transporting the family of the @lfgmt, but that
because the two houses are close together, Wiki€ds'knew everything that was going on” (p. 52,di13). It is not
clear what Witness XXK meant by this, but it collle argued that Witness KKN knew that Mbaraga wasgyto
transport the Appellant’s family. However, it'sgyant leap to assert, as the Appellant seems tiobg, that Withess
KKN had firsthand knowledge of the Appellant’s fiig

232 Requéte de la défense en vue d’appeler des témoidaplique conformément aux dispositions de B85 1V du
Réglement de procédure et de prew24 April 2002. This is the summary of the amptated testimony given by the
Defence for Witness KKN :

- Le témoin est proche parent de Mbaraga Etiennesdi@uru et voisin de Semanza Laurent;

- Le témoin habitait la méme maison que le tém&K . XCette derniere a confirmé a la barre que
le ttmoin KKN connaissait la vérité sur la mortMbaraga ainsi que sur I'alibi de Semanza.
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3. Appreciation of Evidence on the Alibi

(a) Credibility of Alibi Witnesses

119. The Appellant first contends that the Triala@Her applied a discriminatory criterion in
assessing the credibility of alibi witnes$g%. In the Appellant's view, the Trial Chamber

disbelieved the alibi witnesses simply becauséeif relationships with hirfc*

120. The Appeals Chamber is not convinced of thike Trial Chamber assessed each witness
on an individual basis. It never concluded that somitnesses were not credible merely because
they were related to or acquainted with the Appellawhile the Trial Chamber rightly considered
the relationship between a withess and the Appetlara relevant element in the assessment of the
witness’s credibility, that assessment was alwagsedin light of all the circumstances, after
consideration of the witness’s testimony in itsality. For instance, the Trial Chamber found that
the credibility of Witnesses PFM, KNU, MLZ and CYas not called into question only by their
close personal relationships to the Appellant,disib by their incredible, unreliable or exaggerated

assertiong>®

121. Accordingly, the Appellant’s contentions thhe Trial Chamber applied a “relationship
criterion” without assessing the credibility on ase-by-case baéf§ or that it applied such a

criterion in a discriminatory manrféf must be rejected as without merit.

(b) Appreciation of Evidence in Support of the Alibi

122. The Appellant takes issue with the Trial Charitbhevaluation of the credibility of some
witnesses and its evaluation of the evidence oralibein general. The Appellant also presents the
additional evidence of Witness TDR to support Hiigia The Appeals Chamber will first consider
the Trial Chamber’s assessment of (i) the alibi @)dhe rebuttal evidence before it. The Appeals
Chamber will then assess (iii) the additional emimke and its impact (or absence thereof) on the

Appellant’s convictions.

233 Semanza Appeal Brief, para. 87.

%4 bid., paras 84, 90-92.

23> Trial Judgement, paras 91-92, 107, 131-132.
23% Semanza Appeal Brief, para. 91.

%7 bid., para. 92.
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(i) The Trial Chamber’s Assessment of the Alibi Evidenc

123. The Appellant takes issue with the Trial Charitbassessment of the evidence before it.
The elements raised by the Appellant will be coasgd following the narrative of the alibi in the
Trial Judgement: a. The Appellant’'s whereaboutGdéhApril 1994; b. The alleged attack on the
Appellant’s house in the evening of 8 April 1994 Tte Appellant’s flight from the region on 8-9
April; and d. The Appellant’s whereabouts on 10AI8il 1994.

a. The Appellant’'s Whereabouts on 6-8 April 1994

124. At trial, the Appellant maintained that he eened at home from the end of March until 8
April 1994, in observation of the traditional moimg period for the death of his daught&Three
Defence witnesses testified in support of this: n&fses PFM, KNU and MLZ° The Trial
Chamber expressed strong doubts about the cregibilithese testimonie€? noting the close
personal relationships between these witnessestl@dAppellant as well as the witnesses’s
“exaggerated assertions that the Accused remaiaesistentlyat home, whereas the Accused was
seen by these witnesses at his home on only a Wlaatlforief occasions during the relevant
period.”*! In this connection, the Trial Chamber added thatwitnesses were hardly in a position
to know the whereabouts of the Appellant for th&t i the relevant period since they themselves
claimed to have spent most of their time outsidedresence in the children’s south residence, in

one of the two chapels, or hiding under their K&8s.

125. The Appellant asserts that the Trial Chamhecotdinted the ability of two Defence
witnesses to account for his movements on 8 A@d4lbecause of these witnesses’s location and
position, but that, elsewhere, the Trial Chambédy ftredited the testimony of Prosecution Witness
VA, who was “similarly situated” and had memorys$ag*® The issue of Witness VA's credibility
will be addressed elsewhétéas it does not relate to the Defence’s alibi. rAgards the two
Defence Witnesses that were allegedly discountetheylrial Chamber, the Appellant identifies
just one of them (Witness PFM) and fails to showhbe Trial Chamber’s appreciation of that
witness’s evidence was unreasonable. In factag veasonable for the Trial Chamber to conclude

that a witness who said that she spent most ofiimer in the chapel on 7 April 1994 and hiding

238 SegTrial Judgement, para. 83.

29 g5edbid., paras 85-90.

2% |bid., paras 91-92.

241 |bid., para. 9JEmphasis in origin&l

242 |pbid., para. 92.

243 5emanza Appeal Brief, paras 102-104.
244 geeinfra sectionll. G. 1. (f)
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under a bed on 8 April 1994 could not accuratelyoaat for all of the Appellant’'s movements for
the period 6-8 April 1994.

b. Alleged Attack of RPF Infiltrators on 8 April 1994

126. The Appellant submits that there was ampldexnde to show that he fled the region due to
an attack on his house by RPF infiltrators in thghnof 8 April 1994%*

127. The Appellant refers first to photos of theifis” of his housé’® and to the fact that
Prosecution investigators and a Prosecution expieress saw these ruif¥. However, while this
might be sufficient to show that the Appellant'suse was destroyed, the Appeals Chamber finds
that it does not prove that (a) the house was algstirby an attack of RPF infiltrators; (b) the cltta
took place during the evening of 8 April 1994; gogthe Appellant had to flee that very night as a

result of the attack.

128. The Appellant also refers to the transcripa télephone conversation intercepted on 9 April
1994 in support of his contention that he had flest because of a RPF attadR.However, the
Appeals Chamber finds that Exhibit P.11 does nppett that contention. The relevant portion of

the exhibit is as follows:

SEMANZA: You can inform the bosses... that | haust jmet theBourgmestreof Giti; he has
fled to Gikorocommune I'm talking about théBourgmestreof Giti.

SPEAKER F: Thd3ourgmestrg

SEMANZA: Of Giti.

SPEAKER F: Yes.

SEMANZA: Of Rutare, Rutare. He has sought refug&ikoro.
SPEAKER F: Rutare,

SEMANZA: Yes.

SPEAKER F: Gikoro?

24> Semanza Appeal Brief, paras 98 and foll.; AppelReply, paras 38-39.

24 Semanza Appeal Brief, para. 100a), referring thilfik P.5-9a-d.

247 |bid., para. 100a), d), e) and f).

248 |bid., para. 100b) and c), referring to Exhibit P.11t pAragraph 101 of his Brief, the Appellant alsiere to what it
presents as excerpts of Exhibit P.11 to supporttmgention that his house had been attacked bsi. Thtowever, the
excerpts quoted by the Appellant do not seem toectsom Exhibit P.11 (there are no “Paragraphs 484d 4939” in
Exhibit P.11).
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SEMANZA: Yes. He has sought refuge in Gikoro. e just told me that tHakotanyiare at
the Rutarecommuneoffice. And they are now ... they are ... they &aining. So
...[inaudiblg people from Giti, Rutare, Gikoro and Gikomero wiave fled, they
are camping there; they are apparently all crowtiece®*®
Thus, contrary to the Appellant’s contentions, thies not indicate that the RPF had just attacked

his home, that he had to flee his home, or thavdeurged to flee Nzige.

129. The Appellant also contends that he was ptedeinom mounting an effective defence on
this point because the Trial Chamber rejected éguests to obtain information about (1) the
activities of the RPF in the region in 1994 andt(®) occupation of his house and property since 9
April 1994%° However, the Decision to which the Appellant re® does not contain any
indication that the Defence ever asked for “infotioraabout the activities of the RPF in the region
in 1994.” Nor did the “Defence Extremely Urgentgigation Ex Parte for A Subpoena to Compel
Consistent Disclosure, Better and Further Partistilaf 13 April 2000 contain any such request.
As to the second request, while the Appellant asked“[a]ll information about the present
occupants®? of his property, it did not ask for the “informaiti about the occupation of his house
and property since"™[of] April 1994.%>® The Trial Chamber rejected this request becalt}iee
Defence h|l] not identified sufficiently the precise documerttse persons in possession of the
documents, their exact whereabouts, nor their dati relevance®* The Appellant has failed to

show that the Trial Chamber erred in denying thauest.

130. At paragraphs 105-109 of his appeal brief, Appellant asserts that the Trial Chamber
failed to take into consideration evidence thatpgufs his thesis that he had to flee his house on 8
April 1994. However, the Appellant fails to shohat the Trial Chamber did not consider the
evidence in question or that consideration of Widence would have led a reasonable trier of fact
to reach a different conclusion. As stated byl@EY Appeals Chamber[d] Trial Chamber is not
required to articulate in its judgment every stétoreasoning in reaching particular findings>

In any case, the Trial Chamber explicitly refernedhe Trial Judgement to the evidence mentioned

by the Appellant here (albeit not necessarily & ¢bntext of the Appellant’s alibi):

249 Exhibit P.11 (English version), p. 16.

%0 semanza Appeal Brief, para. 100g) and h).

%1 Decision on the Defence Extremely Urgent ApplisatEx Parte for A Subpoena to Compel ConsistentlBssire,
Better and Further Particulars, 23 April 2000.

2 para. 7(5) of the Corrected Copy of Application Subpoena, Recording of Depositions and For SublerdDrders
the Hon. Third Trial Chambefsic] May Deem Pi{sic] and Proper to Make in the Circumstances PurseaRute 54
of the Rules of Procedure and Evidence, 25 Api(0

%3 5emanza Appeal Brief, para. 100h).

%4 Decision on Semanza’s Motion for Subpoena, Dejoosit and Disclosure, 20 October 2000, para. 39.

2 Celebiti Appeal Judgement, para. 4&kealsoibid., para. 498Kupreski et al. Appeal Judgement, para. 3@rdi¢

and CerkezAppeal Judgement, para. 382;ocka et al.Appeal Judgement, paras 23-25.
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- The Appellant submits that the Trial Chamberef@ito consider the testimonies of
Witnesses VI, VAQ and VM®® However, the testimony of these witnesses is
specifically referred to at Paragraph 568 of thdgément. Further, the Appellant
has not shown that these witnesses made the stateataibuted to therfr”

- The Appellant contends that the Trial Chamberrdit consider evidence to show
that there existed a state of insurgency in theoregrior to the RPF advance on 18
April 19947°® In this connection, the Appellant refers to thestimonies of
Witnesses MV and VN>® However, the Trial Chamber did refer to the testiies
of these witnesses, albeit in a different conf&t.Further, the Appellant fails to
show that these testimonies support his contentiiat there existed a state of
insurgency in the region prior to 18 April 1944.

- The Appellant contends that the Trial Chamber niid consider “the report of
Degni Segqui, the evidence of VAM, Professor Ndeelge; Antoine Nyetera, SDN
about the state of insurgency in the country legdin political assassinatioR>
However, this evidence was mentioned by the Triah@ber in its Judgemefit
Further, even if there was evidence of a stategdngency in the country leading to
political assassination (and, without specific refiees to the record, this is hard to
ascertain) and even if that evidence was consideredible (again, the Trial
Chamber found that some of these testimonies waeiable), this is too general to
constitute evidence in support of the Appellantissis that an attack on his house
forced him to flee on 8 April 1994.

- The Appellant also refers to the “unchallengeuience about the assassination of
his daughter,” to “the fact that people in his ldgavere afraid after the attack on
his house and spent nights in the bush,” to “thackton his house by about 30
Tutsi” and to the “lies” of Witness XXK®* Aside from the fact that an assertion in
a brief that a witness has lied does not constegutdence, and from the fact that the
evidence to which the Appellant refers in suppdrhis contention that his house
was attacked by 30 Tutsi does not appear to beeimetcord® the Appellant fails to
show that the Trial Chamber did not consider ewigesuggesting that his daughter

%% Semanza Appeal Brief, paras 105-107.

%7 As to Witnesses VI and VAQ, the Appellant onlyensf to the transcripts for 15 November 2000, 14 Eh#arch
2001, without specifying any pages. As to Witnebg the Appellant does not provide any referencéhtorecord.

28 Semanza Appeal Brief, para. 108.

#9pid., footnote 69.

20 \itness MV: paras 101, 108 (the Trial Chamberditite testimony of this witness unreliable) and, &7well as
footnote 457.

Witness VN: paras 215, 217, 224-226, 249, 293,&86306, as well as footnotes 507-509 and 794.

%1 As to Witness MV, the Appellant merely refers e transcript for 22 October 2001 without specifyamy page(s);
as to Witness VN, the Appellant refers to the tecaips for 14 November 2000, p. 12, lines 1-9, hattreference does
not appear to be correct (p. 12, lines 1-9 of thgliSh transcript refers to an exchange betweerPtiesident of the
Trial Chamber and Defence Co-Counsel; p. 12, lin@s0f the French transcript refers to a staterbgrihe President).
%2 Semanza Appeal Brief, para. 108.

23 Report of Degni-Ségui: Annex Il Judicial NoticerPB, iv.

Testimony of Witness VAM: paras 55, 57, 264-2663,2%9, 271 and footnote 687.

Testimony of Professor Ndengejeho: paras 63, 183, 193, 223, 224, 237, 242, 287, 291, 300-302, 308.
Testimony of Witness Nyetera: paras 103, 108, 222, 235, 241 and footnotes 507 and 522.

Testimony of Witness SDN: para. 128 and footnotg. 50

%4 semanza Appeal Brief, para. 109.

255 As noted aboves(iprafootnote 248), there does not seem to be any tfPaph 4976” in Exhibit P.11.

43
Case No.: ICTR-97-20-A 20 May 2005



had been assassinated or that people had spens migthe bush. In fact, that
evidence was considered and referred to by thé CHamber®®

131. At paragraphs 111-112 of his appeal brief Appellant again seems to argue that the Trial
Chamber did not consider evidence to suggest tieaRPF advance occurred before 18 April 1994.
However, the Appellant fails to demonstrate tha frial Chamber disregarded that evidence.
Further, it is hard to understand how some of thieemce referred to by the Appellant could
support his contention that he left on 8 April 19%e Appellant states that the administrative
authorities of Bicumbi and Gikoro did not leave opgbe RPF advance but remained and resisted
that advancé®’ that the bourgmestres of Gikoro and Bicumbi mag®rts to the Prefect about the
security situation in these commurf&Sand that the bourgmestre of Bicumbi was now trajni
members of the public to defend the commtfiie.As to the other evidence mentioned by the

Appellant at paragraph 112 of his appeal brief Appeals Chamber finds that:

- The Trial Chamber explicitly found that the testmyoof Witness CBN was
questionabl&® and the Appellant fails to cast doubt on this ifiry

- There is no indication from Exhibit P.11 that Rudnara informed Claver in a
telephone conversation that the Appellant fearedi® life and that he had left for
Karenge®'*

132. At paragraph 114 of his appeal brief, the Alppé refers to a declaration of VZ, in which
VZ allegedly states that he met with Paul Bisengisnan 8 April 1994 and that Bisengimana
reported to him that thienkotanyiwere attacking in Gahengeli. However, VZ was aatitness
before the Trial Chamber and his statement waswiitted in evidenc&? The Appellant has not
demonstrated that the Trial Chamber erred in reéusd admit VZ's statement in eviden@é. In
any case, that statement would have had very [iitl@ny) probative value to show that the

Appellant’s house in Gahengeri had come underlattathe evening of 8 April 1994.

133. In his Reply, the Appellant also submits that Trial Chamber confused the attacks of RPF
infiltrators (which allegedly led to his flight fre the region on 8-9 April 1994) and the RPF

%% For instance, the death of the Appellant’s daugisteeferred to at paras 83-85, 90 and 575 ofTifiel Judgement;
the fact that some witnesses hid in the bushe® dlmghe Appellant’'s house is mentioned at pard. d5the Trial
Judgement.

%7 Semanza Appeal Brief, para. 111.

28 |hid.

29 pid., para. 112.

2% Trial Judgement, para. 119.

271 Exhibit P.11, pp. 18-24, 35-43.

272 geesuprasectionll. A. 3. (a) andnfra sectionll. G. 3. The Appellant also sought leave of fepeals
Chamber to adduce VZ's statement on appeal, bsitvihs denied: Decision on Defence Motion for Letav@resent
Additional Evidence and to Supplement Record oneshpl2 December 2003, pp. 3-4.

2B seesuprasectionll. A. 3. (a) andnfra sectionll. G. 3.
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advance that led to the capture of the region o9 &pril 1994°’* However, the Appellant
simply refers to evidence that was before the T@akmber and fails to show that the Trial
Chamber manifestly erred in its evaluation thereof.

134. The Appellant also refers to written statermémtroduced as Exhibits D1, D40 and 42,
statements which he submits “contained the attackie Accused’s house and his absence from the
locality.”?”® However, the Appellant does not show that the |T@lhamber failed to take these
statements into account or that after considerateneof, no reasonable trier of fact would have
failed to conclude that his house was attacked dxp® 1994, leading to his flight’’ In the
circumstances, the Appellant has not demonstrdiat the Trial Chamber manifestly erred in
relation to Exhibits D1, D40 and D44.

135. The Appeals Chamber concludes that the evedenwhich the Appellant refers was before
the Trial Chamber and that the Appellant has faitedhow that a reasonable trier of fact would
have invariably concluded that his house had bé&ecked on 8 April 1994, thus precipitating his
flight. The Appeals Chamber hastens to add thainycase, the Trial Chamber did not decide (nor
did it have to decide) whether the Appellant’s hohad been attacked on 8 April 1994. The Trial
Chamber had to decide whether the alibi evidenisedaa reasonable doubt as to the Appellant’s
involvement in the crimes for which he was indicteld found that it did not. In finding so, it
considered that, even if the Appellant had leftresidence following an attack on 8 April 1994, he
could still have returned to the region 1atét. Therefore, even if the Appellant could positively
show that he left his residence on 8 April 19945 thould not suffice to raise a reasonable doubt as
to his presence on the crimes scenes unless thellAppcould also demonstrate that no reasonable
trier of fact could have found that he could hastimed to the region after having left on 8-9 Apri
1994 or that the evidence placing him at Musha dinuMabare mosque and Mwulire hill would
not have been accepted by a reasonable trier bf fac

c. The Appellant’s Flight from the Region on 8-9 AgtB94

2’ semanza Reply, paras 38-39.

23 |bid., para. 46.

2% bid.

2’7 In fact, the Appellant does not even refer to ipog of the statements that would support his cdite that his
house was attacked on 8 April 1994. Further, @sdoot appear that the authors of the statemestifiet@ before the
Trial Chamber (Exhibits D.1 and D.40 contains te@abition of Munanira Etienne; D.44 contains thpa$ition of
Witness VAZ; the Trial Judgement does not refeiMionanira Etienne or to Witness VAZ). The Appelldnats not
shown that a reasonable trier of fact would havemimore weight to this evidence.

2’8 Trial Judgement, para. 204.
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136. The Appellant maintained that, after he flexresidence late on 8 April 1994, he spent the
first night in Nzige, made a few phone calls at mge communal office during the morning of 9
April 1994, and then left with his family for a émd’s house in Ruhango, Gitarama commune,

where they arrived around 11 p.m. on 9 April 1994.

137. At paragraph 113 of his appeal brief, the Alppé refers to the testimonies of Defence
witnesses KNU and PFM concerning his alleged flight 9 April 1994. However, the Trial
Chamber referred explicitly to these testimonieksriscussion of the aliii’ The Appellant fails

to show that the Trial Chamber manifestly errethia regard.

138. At paragraphs 117-118 of his appeal brief,Appellant refers to evidence which he says
corroborates the timeline given by him and the adtkis flight. However, the evidence as to the
departure of the Belgian troops on 11 April 1994sloot help to show that the Appellant fled on 8-
9 April 1994. The reference in telephone convérsaf® allegedly intercepted the same day as
the conversation between the Appellant and Campokiée, to the imminent departure of the
Belgian troops could support the fact that therogpted telephone conversations occurred before
11 April 1994. However, it does not appear that dlage of the Appellant’'s phone call from the
Nzige communal office was ever in doubt. Whatispdted is that this was a “desperate phone call
made by the Accused to Camp KanomB&.1n fact, the Trial Chamber found that the traiptaf

the intercepted telephone conversation did notcatdi that the RPF had just attacked the
Appellant’'s home, that he had to flee his homehat someone from Camp Kanombe had urged
him to flee Nzig® As noted above, the Appellant has not demonstréttat this was an

unreasonable finding>

139. The Appellant also seems to submit that filis igl reinforced by the fact that Witness XXK
purportedly admitted that “she never saw the Acdusel 994 and that the Accused never drove the
red vehicle of APEGA®* The Appeals Chamber notes that, while Witness Xhits that she
did not personally see the Appellant leave on tie af his flight, she did not say that she had not
seen him at all in 199%° As to whether the Appellant ever drove the retlisle of APEGA,
Witness XXK said that she had not seen him driveniApril 1994, but that it had happened

2% pid., paras 115-116.

20 The Appellant was not even an interlocutor in éhateged conversations.
21 Semanza Appeal Brief, para. 118.

%2 Trjal Judgement, paras 114 and 118.

#3geesuprasectionll. D. 3. (b) (i) b.

284 Semanza Appeal Brief, para. 119.

2857 23 April 2002 (closed session), pp. 50-52.
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before?®® Witness XXK even said that she did not know whiethicle the Appellant was driving
the day of his flight because the Appellant anduBizwould sometimes change vehict&slt is
hard to see how these elements could be corroleratithe assertion that the Appellant had left on
8-9 April 1994. Further, the testimony of Withes XK has been considered by the Trial Chamber
and, as will be discussed below, the Appellantsfaid show that the Trial Chamber was

unreasonable in this regafd.

i. Witness CBN

140. In her written declaration, Witness CBN stateat she saw the Appellant at the commune
office in Nzige on the morning of 9 April 1994, the explained to her that he was fleeing with his
family to Gitarama, and that he was not able toigeduch with Kigali in order to request soldiers
to protect hinf®

141. The Appellant objects to the fact that thealT@hamber gave more credence to Witness
XXK than to Witness CBN on the issue of the datehisf flight?®° The Appellant submits that
Witness CBN was credible and objective, and that ‘ttriteria of relationship” could not be
invoked against her as she no longer worked forfitmiThe Appellant also submits that Witness
CBN *“was so credible that it was the Prosecutiom \whoposed that as a humanitarian gesture her
statement be admitted under oath and went on tourg® his right of cross-examinatiofi
Finally, the Appellant asserts that, while the Ti@hamber referred to Exhibit D.21 (Witness

CBN'’s written statement) in its Judgement, it maddinding about it>®

142. The Appeals Chamber considers that the Apptelas not demonstrated that the Trial

Chamber manifestly erred in its appreciation ofWgs CBN'’s evidence. First, as noted above, the

20 |hid., pp. 44-45.

27 |bid., p. 49, lines 9-11. The issue of the APEGA vehislémportant because Witness VN testified thaingishe
APEGA vehicle, the Appellant broughtterahamweand soldiers for the attack on Mwulire hill on ABril 1994 (see
Trial Judgement, para. 217). The Trial Chambendbthat this testimony was credible: Trial Judgempara. 226. It
was also alleged by Witness VM that the Appellasgdithe red APEGA vehicle to run over survivorsdhg after the
Musha church attaclséeT. 7 March 2001, pp. 19, 34). However, the faet Witness XXK did not see the Appellant
use the APEGA vehicle in April 1994 does not imfiigt the Appellant did not use it in April 1994, chuless that the
Appellant had left the region on 9 April 1994 oatlhe never returned to the region after that date.

28 geginfra sectionll. D. 3. (b) (ii) b. In fact, while the THihamber accepted Witness XXK’s version of Bizsru’
actions on 18-19 April 1994 as reliable and cred{@rial Judgement, paras 111, 120), it did nal fimat the Appellant
had only left on 18 or 19 of April 1994. The Tri@ahamber only found that, even if the Appellant leftithe region on
8-9 April 1994, he could have returned latsgdTrial Judgement, para. 204 ).

289 Exhibit D.21, pp. 4-5.

290 5emanza Appeal Brief, paras 146-149.

21 bid., paras 146-147.

292bid., para. 148.

293bid., para. 149.
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Trial Chamber did not rely exclusively on any “tédaship criteria”; rather, it evaluated each
witness’s credibility on its owf®* Second, if the Prosecution suggested that Witi@BN's
written statement be admitted in evidence basedxaeptional circumstances, it was because she
was seven months’ pregnant and in ill health, remialise she was particularly creditfe.Indeed,
when asked by Judge Williams if the Prosecutioneustod that the statement would be evidence
unchallenged, Counsel for the Prosecution rephat it would be unchallenged on its own, but that
it would be challenged by other evidence, partidylavidence in rebutt&?® Finally, the Trial
Chamber not only referred to Exhibit D.21 in itsidament but also noted that the credibility and
reliability of Witness CBN’s statement was rendergdestionable by her lengthy working
relationship with the Appellaft’ It also referred to Exhibit D.21 in relation teetkvidence on the
massacre at Mabare mosque and found that Witned$'sC8ccount in that regard was not

reliable?® Thus, Exhibit D.21 was clearly considered by Thial Chamber.

d. The Appellant's Whereabouts on 10-18 April 1994 #mel Possibility that he
Returned to the Reqion after his Alleged Flight9ofpril 1994

143. The Appellant affirms that he remained in Rgma (Gitarama prefecture) until 18 April
1994, travelling daily to Gitarama town to checkhis busines$’® The Appellant then relocated
to Murambi Center in Gitarama tow?

144. At paragraphs 32-36 of his Reply, the Appellzontends that the Trial Chamber erred in

concluding that

even if the Accused had gone at some point to &itar as his evidence indicates, the testimony
of Defence Witness TDB, who travelled from Gikom Ruhango, Gitarama on 13 April 1994,
confirms that the Accused could have travelled betwthe two places at that tini&.

145. The Appellant asserts that TDB only indicatieat he fled to Bicumbi®® However, the
excerpt quoted by the Appellant at paragraph 33ioReply is from the testimony of Witness BP,

24 gee supraectionll. D. 3. (a)

29T 31 October 2001, pp. 69-70.

29 |pid., pp. 70-72.

297 Trial Judgement, para. 119.

2% |pid., paras 236 and 240.

zziT 18 February 2002, pp. 90-92; T. 27 February22@9. 62-63.
Ibid.

391 Trial Judgement, para. 204.

392 semanza Reply, para. 33, quoting T. 4 October 200.14-5.
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not that of Witness TDB. In fact, Witness TDB tfst that he fled from his house near Musha
church on 13 April 1994, and that the next day Ie¢ tme Appellant in Ruhango, Gitarafia.

146. The Appellant also contends that the inferefregvn by the Trial Chamber.€., that, even

if he had gone at some point to Gitarama, he cbale come back to the region of the crimes) was
unreasonable because (1) Witness TDB had saidhtéappellant was not one of the assailants at
Musha churcff* and (2) the circumstances of Witness TDB's flighGitarama (in particular, the
RPF advance) would have made it impossible forAppellant to return to the region after the 8
April 19943% With regard to the first contention, Witness TB&ted himself that he arrived at
Musha church after the fighting had taken pi&€eso a reasonable trier of fact could have
concluded that he simply did not see the Appellztause he was not there at the time of the
attack. As to the second point, Witness TDB flenlirty the night of 13-14 April 1994. Thus,
although his testimony could perhaps suggest thatould have been more difficult for the
Appellant to come back to the region after 14 AAM9I94, it certainly does not show that the
Appellant could not have come back to the regiofiorge the night of 13-14 April 1994.
Accordingly, the Appellant has not demonstratedt ttiee Trial Chamber manifestly erred in
concluding that, even if the Appellant had gon&tihengo at some point, he could have come back

to the region later.

147. The Appellant also submits that the Trial Chanfailed to take into consideration that, “if
the Accused had a well founded fear for his safletthe region then it was improbable that he
would have come back®” However, the Appeals Chamber notes that the Ttember never
concluded that the Appellant had a “well-foundedr fior his safety in the region.” Contrary to the
Appellant's assertion that “the Chamber found tthet Accused fled to Gitaram&® the Trial
Chamber simply noted “that Defence Witness TDB'enitfication of the Accused in Gitarama
town on 14 April 1994 appears credible and reliB® From that, it cannot be concluded that the
Trial Chamber found that the Appellant had reastanflee on 8-9 April 1994. In fact, such a

conclusion goes against all of the Trial Chambedissussion on the issue of the alibi.

303T, 4 October 2001, p. 65.

304 Semanza Reply, para. 34, no reference to thedeworided.
3% |bid., paras 35-36.

08T 4 October 2001, pp. 58-59.

37 Semanza Reply, para. 45.

3% hid., para. 46.

39 Trial Judgement, para. 133.

49
Case No.: ICTR-97-20-A 20 May 2005



148. The Appellant also refers to written statermémtroduced as Exhibits D1, D40 and D44, in
support of his contention that he was not in tiggore when the crimes took plat€. However, the
Appellant does not even attempt to show that th@& Thamber failed to take these statements into
account and that after consideration thereof, mikdrvave had to conclude that he never returned to
the region after his flight on 8-9 April 1994 In the circumstances, the Appeals Chamber isef th
view that the Appellant has not demonstrated thatTrrial Chamber manifestly erred in relation to

Exhibits D1, D40 and D44.

310 semanza Reply, para. 47.
311 The Appellant does not refer to portions of thesnents that would support his contention thawvag never in the

region after 9 April 1994.
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(i) Evidence in Rebuttal

a. Professor Guichaoua as a Rebuttal Witness

149. The Appellant asserts that the testimony abfd®sor Guichaoua might have been
prejudicial to his cas&? However, having found that the Appellant did establish that the Trial

Chamber erred in allowing the testimony of ProfesSaichaoua in rebuttal, it follows that the
Trial Chamber was entitled to consider this evidel't In any case, as noted by the Appellant

314 the Trial Chamber disregarded the statementsvibat beyond the purposes for which

himsel
Professor Guichaoua was called in rebuftalThe fact that the Trial Chamber did not discuss p
of Professor Guichaoua’s testimony in rebdifdk of no consequence. As previously noted by the
ICTY Appeals Chamber,[d] Trial Chamber is not required to articulate injitdgment every step

of its reasoning in reaching particular findings’”

b. Withess XXK as a Rebuttal Withess

i. Credibility of Withness XXK

150. At paragraphs 93-97 of his Brief, the Appellaskes issue with the Trial Chamber’'s
appreciation of the credibility of Witness XXK.

- Witness XXK'’s Desire to Greet the Appellant inlb

151. The Appellant first argues the Trial Chamlsdied on Witness XXK'’s attempt to greet him
when entering the courtroom as evidence of Witi@8&'s reliability as a rebuttal witnes&?® As
explained abové:’ there was nothing wrong in relying on the behawioiuthe witness to evaluate
her credibility. To the contrary, this is what amier of fact must do. Further, the Trial Chamber
did not rely only on this element in support of fitsding that Withess XXK was a credible and

reliable witness; it also noted that her testimaras detailed, that she had first-hand knowledge of

312 semanza Appeal Brief, para. 137.

#335eesuprasectionll. D. 2. (c) (i) .

314 Semanza Appeal Brief, para. 137.

315 geeTrial Judgement, para. 110.

3% This part can be found at pp. 8-12 of the Trapsc#i2 April 2002)

317 Celebii Appeal Judgement, para. 4&kealsoibid., para. 498Kupreski: et al. Appeal Judgement, para. 3@rdi¢
and CerkezAppeal Judgement, para. 38&jocka et al.Appeal Judgement, paras 23-25.

318 Semanza Appeal Brief, paras 94-95.

39 suprasectionll. A. 3. (g) .
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the relevant events and that her present maritalmistances did not impugn her credibility as
Witness XXK “clearly held the Accused in high esteas evidenced by her desire to greet him in

320

court and by her respectful references to him widstifying. The Appellant has not

demonstrated that this was unreasonable.

- Death of Mbaraga Bizuru

152. In an attempt to show that Witness XXK’s tastny as to the date of the Appellant’s flight
was not reliable (Witness XXK had testified that thppellant had fled the T8r the 18' of April
1994, the day she last saw Mbaraga Bizuru alive) Appellant argues that neither Witness XXK
nor the Appellant could testify authoritatively albdahe death of Mbaraga Bizuru as both accounts
were derived from secondary sources. However, gay#\ppellant, his assertion that Bizuru had
been killed on the"9of April 1994 (and not on the T8r 19" April 1994 as asserted by Witness
XXK) was corroborated by the allegedly unchallentgstimony of Witness CBRf?

153. There are serious lacunae in this argumemst, i is irrelevant that Witness XXK did not
have firsthand knowledge of the death of Bizuru: tleetimony was that she last saw Bizuru on the
18" or 19" of April 1994% and that the Appellant and his family fled on thate®*® Witness
XXK’s testimony appeared credible to the Trial Chem’** Second, it is irrelevant that her
testimony on this was uncorroborated while thathef Appellant was corroborated by Witness
CBN. There is no corroboration requirement befdris fTribunal and it is not the number of
witnesses that mattet& Further, the evidence of Witness CBN was far flamshallenged: it was
directly contradicted by Witness XXK'’s testimonydathe Trial Chamber found that Witness
CBN's credibility and reliability were rendered cienable by her lengthy working relationship
with the Appellant?®

- Witness DCN

154. At paragraph 93 of his appeal brief, the Algpelwrites:

320 Trial Judgement, para. 111.

321 Semanza Appeal Brief, para. 97.

3221 23 April 2002 (closed session), p. 15.

32 bid., p. 18.

324 Trjal Judgement, paras 111, 120.

3% Kayishema and Ruzindasppeal Judgement, para. 194usemaAppeal Judgement, para. FutagandaAppeal
Judgement, para. 29iyitigeka Appeal Judgement, para. 98takirutimanaAppeal Judgement, para. 13eealso
Tadi¢c Appeal Judgement, para. 69gksovskiAppeal Judgement, para. &2%lebii Appeal Judgement, paras 492 and
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The Trial Chamber did not state why DCM (sic: DCdtuld be biased due to the criteria of
relationship with the Accused when he testifiedhim favour and yet corroborates XXK when that
specific piece of evidence about the date of theade of the RPF was against hifh.

155. The Appellant thus accuses the Trial Chamb&sh®rry picking” the testimony of Witness
DCN. However, the Appeals Chamber considers treafbpellant misconstrues the findings of the
Trial Chamber. The Trial Chamber actually foundtth

The Chamber also finds that testimonies of Defaliteesses DCN, MV, BGN2, and Nyetera are

not reliable because they consist solely of vagserions gleaned from other people, lacking

even the slightest indicia that their unidentifisdurces had any first hand knowledge. The

Chamber also notes that Defence Witness DCN’sdghip with the Accused’s children and his

past collaboration with the Accused in MRND you#itnuitment undermine his credibility. The

Chamber, nonetheless, finds that Defence Witnedd'®@etailed first-hand account of his flight

from the RPF advance in Bicumbi around 19 April 498 credible and reliable. The Chamber
also notes the consistency of his account withah&rosecution Rebuttal Witness XX&

156. In the view of the Appeals Chamber, the Amellhas not shown that the Trial Chamber

erred in its findings in relation to Witness DCN.

157. At paragraph 110 of his appeal brief, the Alppé comes back to the issue of the
corroboration between the testimonies of Witne§3€sl and XXK. In the Appellant’s view, the

Trial Chamber erred in considering that Witness D€&ixroborated Witness XXK about the RPF
advance in Bicumbi. The Appellant contends thatn@&s XXK testified that the cause of her

escape as well as that of the entire populationth@gunshots that were heard from Gikdfro.

158. The Appellant is right when he states thaindss XXK did not refer to the RPF advance as
the cause of her flight® However, the critical corroboration between thgtimonies of Witnesses
XXK and DCN does not concern the RPF advance, idate of the flight: both witnesses put it
between 18 and 20 April 1994. Therefore, it was uoteasonable for the Trial Chamber to
conclude as it did in paragraph 108 of the Trialghment.

ii. Treatment of Witness XXK’s Testimony

159. At paragraphs 139-142 of his appeal brief, Appellant takes issue with the Trial

Chamber’s treatment of the testimony of Witness XXkKcirst, the Appellant complains that

506; Kupreski et al Appeal Judgement, para. 38ynarac et al.Appeal Judgement, para. 268ordi¢ and Cerkez
Appeal Judgement, para 274-2%vpocka et al.Appeal Judgement, para. 576

32 Trial Judgement, para. 119.

327 Seealso Semanza Reply, para. 41.

328 Trjal Judgement, para. 108.

329 5eeT. 23 April 2002 (closed session), p. 68.

53
Case No.: ICTR-97-20-A 20 May 2005



Witness XXK did not provide direct or cogent circstiantial evidence on the issues about which
she was called to testify, that the only sourcéef testimony was Mbaraga Bizuru, and that this
source was clearly hears&y. However, the Appellant does not show that the IT@laamber
manifestly erred in its appreciation of Witness XXkvidence. Even if part of Withess XXK’s
testimony was hearsay evidence (in particulareénss that she did not see the Appellant leave: it
was Mbaraga Bizuru who told her that he was leaviit the Appellant and his family?), the
Rules do not exclude hearsay evidence. Indeed gettled jurisprudence that such hearsay

evidence is admissible as long as it is of proleatiglue®*?

In this case, the Appellant has not
demonstrated that the Trial Chamber erred by cenisig the hearsay evidence adduced by Witness

XXK.

160. Second, the Appellant argues that Witness >$XKEstimony “lacked the specificity required
in a criminal tribunal to amount to a rebuttal bé tDefence alibi*®** The Appellant does not refer
to any authority in support of this assertion. Tdwestion whether the testimony was specific
enough is a question relating to the appreciatibrthe evidence, and the Appellant has not
demonstrated that the Trial Chamber manifestly deiire its appreciation of Witness XXK’s
evidence. In any case, the Prosecution need abutt the alibi specifically but must instead prove
that, notwithstanding the alibi evidence, the ftibtabf the evidence demonstrates beyond a

reasonable doubt that the accused committed tegealloffenced®

161. Third, the Appellant submits that there wathimg in the Prosecution’s summary of the
witness’s anticipated evidence about the RPF adyahat Witness XXK testified on this, and that
the Trial Chamber relied upon this to “invalidate® alibi®*® Thus, argues the Appellant, Witness
XXK “testified out of the scope of the issue on atthe decision for rebuttal was based,” this was
an issue that was being raised for the first tiare] the Trial Chamber therefore erred in denying
the Defence’s motion for leave to call rejoindetnesses>’ The Appellant also contends that,

330 witness XXK did not refer to the RPF during hestiimony. It was Defence Counsel, who in respondingn
objection of the Prosecution mentioned the RPFngegy because he believed that Witness XXK hatified that
everyone had fled because of the RPF advesaad:. 23 April 2002 (closed session), p. 101.

31 Semanza Appeal Brief, para. 139.

3327, 23 April 2002 (closed session), pp. 49-52.

333 On the issue of hearsay evidence that takes time &6 direct, live, in-court testimony by witnessesrelation to
events that they had not witnessed personally,AdesesuAppeal Judgement, paras 284-2&4tagandaAppeal
Judgement, para. 150.

334 Semanza Appeal Brief, para. 139.

335 Celebiéi Appeal Judgement, para. 581.

33 Semanza Appeal Brief, para. 140.

337 |bid. Seealso Semanza Reply, para. 27.
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because the issue of the RPF advance was outgidedpe of the Prosecution’s summary, Witness

XXK’s testimony should have been “stricken by tloei.”**

162. The Appeals Chamber finds that these argunaatsinconvincing. First, as noted above,
the issue of the RPF advance can hardly be dedcbpehe Defence as an “issue that was being
raised for the first time” in the testimony of Wéss XXK, and the Trial Chamber did not err in
denying the Defence’s motion for rejoinder on tisisue®*® Second, Witness XXK did not testify
“out of the scope of her advance witness statefhdptirsuant to the summary of her anticipated
evidence in rebuttal, Withess XXK was going toifgsbn her relationship to Mbaraga Bizuru, on
the fact that Witness XXK and Bizuru were neightsoaf the Appellant, on the Appellant’s flight
from Gahengeri on 18 or 19 April 1994, and on Mbar8izuru’s death on 20 or 21 April 1994.
Except for one point° this is exactly the way she testified during hearaination-in-chief** It
was Defence Counsel himself who raised the questidghe RPF in cross-examinatidt. In any
case, the issue of RPF attacks, infiltration oraaube was at the heart of the alibi and the Appellan

had no reasonable expectation that Witness XXK dvaok deal with this issue in her testimd#y.

(i) Additional Evidence of Witness TDR

163. The Appellant presents the additional evidesfcd/itness TDR, a RPF soldier in 1994, to

support his alibf**

a. The Evidence of Witness TDR

164. Witness TDR and the group of soldiers to whiehwas attached arrived on 8 April 1994
around 15:00 at Musha churthi.They stayed in the woods next to the church. AdoR:00, the
witness and other soldiers went to see priestsushiel parish to enquire about a stock of guns and

3% Semanza Appeal Brief, para. 141. In the samegpaph, the Appellant also asserts that Witness XK'’
identification data was never communicated to thefeBce prior to her testimony. However, in the seomtion’s
Motion for Leave to Call Rebuttal Evidence, 5 Mag02, Appendix A, the anticipated testimony of Mggs XXK is
summarized as follows: Witness XXK will testify thehe was a “very very close relative of Mbarageritte, alias
‘Bizuru™ and that she and Bizuru were neighboufgte Defendant in Gahengeri. Thus, the Defenak swdficient
information on the witness and cannot complainnyf prejudice.

39 5ee suprasectionll. D. 2. (d) .

340 |nstead of testifying that Mbaraga Bizuru died2fhor 21 April 1994, she said that she last saw dliwe on 18 or
19 April 1994:seeT. 23 April 2002 (closed session), p. 15.

341723 April 2002 (closed session), pp. 12-20.

342 The RPF is mentioned only once in the Transcrip2® April 2002, at p. 101, by Defence Counsel, wias
responding to an objection raised by the Prosecutio

343 Moreover, an advance witness statement is meralynamary of the anticipated testimony; the actaatimony
often expands or provide more detail on the annedistibjects.

344 Heard by the Appeals Chamber on 13 December 20@4pant to its Decision on Defence Motion for Leds
present additional evidence and to supplement dezomappeal, dated 12 December 2003.
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radio communication equipmeHt They then relocated to a forest at Rugende, ¢gee Kigali —

Rwamagana roatf’

165. The witness explained that they then move@dbengeri to place mortars and that, as part
of their mission, they sought out the Appellant,owihas deemed to be an influential person in the
region®*® He added that they were interested in eliminatiaj obstacles”, including “any
influential person who was in that aréa>

166. On the night of 9 April 1994, the witness artlder soldiers went to the Appellant’s house.
They did not find him. They were informed by “somedooking after his cattle” that the Appellant
“had gone to Kigali to attend a government meebiegause he was to be appointed a member of
parliament”, and that he had not yet returned. #tded under cross-examination that he heard from
the “cow herdsman” that “Semanza had fled to (me)ssacre” and that the Appellant had gone
“well before”. Witness TDR explained that the perdmeping the Appellant’s cows was one of the
RPF's infiltrated element8?

167. According to the witness, from 9 April 1994)ders went to the Appellant’'s compound
every night to check whether he had returned. Dhe&ieys would take positions outside the house
and would patrol around the house to see if theefppt was present. The Appellant was never

seen>t

168. Witness TDR did not personally witness théingk at Musha church and at Mwulire hill.

He received information from “infiltrators” and &ambassador®>?

169. On the night of 11 April 1994, Witness TDR'®gp of soldiers captured enemy soldiers
after an attack at Rugende. They were informedttieAppellant “had not yet returned and that he
had gone to Kigali®*?® According to Witness TDR, the Appellant’s houseswadown up with

dynamite on 13 or 14 April 19947

35T, 13 December 2004, p. 5.
34 bid., pp. 5, 6.

37 bid., pp. 6, 7.

348 |pid., p. 7.

%9 bid.

%9 |pid., pp. 7, 8, 13, 14.

1 |bid., p. 8

%2 |pid., pp. 15, 20.

33 |bid., pp. 8, 9.

%4 Ibid., p. 9.
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170. Itis unclear from his testimony when Witn@&3R left the region, although he remained in

the area of the Appellant’s house for approximabelg week>

b. Credibility Evaluation

171. At the hearing, the Prosecution sought to stimtthe testimony of Witness TDR was not
credible for a variety of reasofi¥. The Appeals Chamber considers that, even if ddesredible,

the evidence of Witness TDR would not suffice tseaa reasonable doubt as to the guilt of the
Appellant®” In light of this conclusion, it is not necessaoy discuss the points raised by the

Prosecution.

c. Consideration of Witnhess TDR's Evidence

i. Presence of the Appellant and RPF control of there

172. Witness TDR testified that the Appellant dmt neturn to his house in Gahengeri after 9
April 1994. In his statement, Witness TDR indicatledt the Appellant never returned to the region
and added that he “was in charge of the region[hddhad to kill him.[The Appellant could not
escape our forces® He also testified that they had sufficiently itrilted the region and had

sufficient information®>°

173. However, the Appeals Chamber notes that kagpfrom Witness TDR'’s testimony that the
RPF forces did not have full control of Bicumbi a@ikoro communes during the time Witness
TDR was stationed there. Indeed, the witness hinesgllained that in the Musha locality there
were ambushes and people continued to be Kkilled, that the RPF soldiers fought against
Interahamwe members of the communal force, and ‘enemy saitié€? Despite the RPF presence,
massacres still occurred at Mwulire and Musha. Wasld be in line with the evidence of Defence
Witness DCN that the RPF took control of Bicumbimtoune only between 18 and 20 April
19943

%3 |pid., p. 8.

% bid., pp. 10-20.

%73ee infrasectiondl. D. 3. (b) (iii) c. andl. D. 3. (b) (ii) d.
8 \itness TDR’s statement, p. 3.

39T, 13 December 2004, p. 8.

30 bid., pp. 8, 9.

%1 Trial Judgement, para. 100.
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174. Also, aside from the evidence regarding theeabe of the Appellant from his home in
Gahengeri between 9 and 13 April 1994, there isdivect evidence as to the Appellant’s
whereabouts during this period. Witness TDR’s wuasisources of information were from the
“cattle boy”, captured enemy soldiers and unidesdif‘infiltrators” and “ambassadors”. Without
RPF control of the region, Witness TDR’s evidentenast confirms that the Appellant was not
staying at his home in Gahengeri during the evemd,suggests that the Appellant may have gone
to Kigali with the government, although the verg@f this information is questionable in light of

the Appellant’'s own evidence that he was in Gitaxdon other reasons.

ii. Musha Church

-8 or 9 April 1994

175. The Trial Chamber, on the basis of the evidasfcWitnesses VA and VM, found that the
Appellant and others went to Musha church arourdtaaly on 8 or 9 April 1994 in order to assess

the situation shortly after refugees had beguwiagiat the churcf®?

176. The Trial Chamber assessed the Appellantts elridence that he never left home on 8
April 1994, and that he was at Nzige commune oftin&l noon on 9 April 1994. It found that this
did not preclude his presence at Musha church @ndApril 33

177. Witness TDR testified that he arrived withestkoldiers at Musha church on 8 April 1994
around 15:00. It would seem from his testimony trathe night of 8 April they left Musha church,
went to see priests in the parish and then reldcetea forest in Rugende. The next day, they
moved to Gahengeri to place mortars and soughth@utAppellant, arriving at his house in the
evening of 9 April 1994%

178. On the basis of his evidence, the Appeals ®earinds that Withess TDR would not have
been at or around Musha church at approximatelydaydon 8 or 9 April 1994, the time when

Witnesses VA and VM saw the Appellant. Witness T®RVidence is not capable of affecting the
findings of the Trial Chamber for 8 or 9 April 1994

%2 |pid., para. 196.
33 bid., para. 205.
347,13 December 2004, p. 7.
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- 13 April 1994

179. The Trial Chamber found that the Appellant atigers returned to Musha church on 13
April 1994 and took part in an attack against #fegees® It considered the alibi of the Appellant
that he was at Gitarama on 13 April 1994, and aaled, on the evidence of Defence Witness
TDB, that the Appellant could have travelled to Masrom Gitarama®®

180. The Appeals Chamber notes that Withess TDRhdidoersonally witness the massacres of
13 April at Musha church. He testified that “he tiepeople talk about them since there were
infiltrators in the Musha region who gave us infation regarding the massacres that were going
on there™®” There is no indication in Witness TDR’s evidenbattthe infiltrators were direct
witnesses to the massacres. Given that Witness §BWRdence is at best hearsay and that the Trial
Chamber found that the Appellant’s alibi did nostcdoubt on the evidence that he was present at
the attack at Musha church, the Appeals Chambels fthat Witness TDR’s additional evidence
does not affect the findings of the Trial Chambmeri3 April 1994.

iii. Mwulire Hill

181. On the basis of the evidence of Witnesses Wt \&P, the Trial Chamber found that the
Appellant participated in attacks at Mwulire hih @8 April 1994. The Appellant’s alibi that he was

in Gitarama on this day was dismissé&d.

182. Witness TDR did not witness the attack at MrguHe was informed by someone working
“as an ambassador” for them in the Mwulire regidmowvprovided information. Again, it is unclear
whether the “ambassador” was a direct witnessecetrents at Mwuliré®® This evidence is at best

hearsay and does not cast doubt on the Trial Chasrfbeding regarding Mwulire hill.

3% Trial Judgementparas 196, 205.
% bid., para. 204:

The Chamber has also carefully considered the Axtsslibi, discussed above in Chapter lIll, in

the context of all the evidence submitted conceyie events at Musha church. In particular, the
Chamber recalls that the Accused claimed to beitar@na town on 13 April 1994 when the

massacre occurred, which was confirmed only bytésémony of Defence Witness PFM, whose
testimony, in the opinion of the Chamber, is biabgdher close personal relationship with the
Accused. The Chamber further emphasises that dwe iAccused had gone at some point to
Gitarama, as his evidence indicates, the testinodrefence Witness TDB, who travelled from

Gikoro to Ruhango, Gitarama on 13 April 1994, con§ that the Accused could have travelled
between the two places at that time.

37T, 13 December 2004, p. 15.

38 Trial Judgement, paras 227, 228.
39T, 13 December 2004, p. 20.
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iv. Mabare Mosque

183. The Trial Chamber found that, on 12 April 19894e Appellant was present and armed
during an attack on Mabare mosque. It considerdddemissed the Appellant’s alibi that he was in
Gitarama on 12 April. Witness TDR does not mentioe mosque. As discussed above, as the RPF
did not have overall control of the region by 12rihd994, it is unlikely that Witness TDR’s
evidence would have affected the Trial Chambendifigs.

d. Conclusion

184. In conclusion, the Appeals Chamber finds teaén if deemed credible, the testimony of
alibi Witness TDR, considered together with thedewice on the Trial record, does not cast any
doubt on the findings of the Trial Chamber as @ Appellant’s guilt with respect to the events that

occurred at Musha church and Mwulire hill, or asipresence at the events of Mabare mosque.

(c) Conclusion on the Alibi Evidence

185. The Appeals Chamber is not convinced by tlyeiraents of the Appellant that the Trial
Chamber erred in finding that he was at Musha dhuktwulire hill and Mabare mosque. The
Appeals Chamber also notes that the Trial Chamizgenat decide whether the Appellant left the
region on 8-9 April 1994 and returned to the criseenes later, or whether he left the region only
on 18-19 April 1994. The Trial Chamber simply fauthat the Appellant’s presence at Musha
church, Mwulire hill and Mabare mosque had beeal#ished beyond reasonable doubt. At the
Appeals Hearing, the Appellant submitted that th@lTChamber should have decided whether the
Appellant left the region on 8-9 April 1994 andumied later or whether he only left the region
after 18 or 19 April 1994’° The Appeals Chamber disagrees: the Trial Chamblgrhad to find
that the alibi evidence did not succeed in raisimgasonable doubt as to his guilt for the evdas t
occurred at Musha church and Mwulire hill, or ahit® presence at the events of Mabare mosque.

It did not have to make findings as to the Appdllawhereabouts at other times.

E. Judicial Notice (Grounds 9 and 17)

186. In delivering its Judgement, the Trial Chambadred on a number of facts of common
knowledge of which it had taken judicial notice. o8l of these facts were set forth in the Trial

Chamber’s “Decision on the Prosecution’s Motion Jodicial Notice and Presumptions of Facts

3707, 14 December 2004, p. 51.

60
Case No.: ICTR-97-20-A 20 May 2005



Pursuant to Rules 94 and 54 dated 3 November 2Q0@Xcision on Judicial Notice”). The
Appellant challenges this aspect of the Trial CharisbJudgement in a variety of respets.

1. Rules Under Which the Motion was Brought and theifien Rendered

187. The Appellant contends as a preliminary mattett the Trial Chamber should have
dismissed the Prosecution Motion for Judicial Netiecause it was brought under Rules 54 and
73, which do not apply to judicial notice, instezfdRule 94, which doe¥? The Appellant further
argues that the Trial Chamber erred by statingithabuld consider “the matter solely on the basis
of the briefs pursuant to Rule 73(A)” but then fagharound and basing its ruling on Rules 94 and
893" He adds that Rule 89 did not apply because Rdilsp@cified the circumstances in which a

Trial Chamber could take judicial notice.

188. The Appellant does not accurately representTiiial Chamber’s Decision. The Chamber
cited Rule 73(A) not as a source of its authorityteke judicial notice, but rather as a ground for
deciding the matter based solely on the briefinghaut an oral hearint/* The Chamber plainly
did not intend to exclude the relevance of Rulg®#s decisiori’> On the contrary, it cited Rule

94 with emphasis and proceeded to evaluate theingeafthe phrase “common knowledg&®

189. The Appellant also errs in arguing that thesBcution’s Motion for Judicial Notice was not
brought under Rule 94. As the Trial Chamber exgdj “the Motion and the Revised Memorial
correctly invok&dg Rule 94 and Rule 89,” and the Chamber accorditagglineFdg the Defence’s
invitation to restrict consideration of the Motiom Rules 54 and 73" Moreover, it was proper
for the Chamber to apply Rule 89 of the Rules, Whi the general provision that governs the
admission of evidence at trial, providing at paagpir (C) that “a Chamber may admit any relevant
evidence which it deems to have probative vafii&. The Appeals Chamber affirms that Rule 94 of

the Rules is not a mechanism that may be employedr¢umvent the ordinary requirement of

371 A general discussion of the Defence’s argumengarding judicial notice can also be found in tharirg transcript.
T. 14 Dec. 2004, 7-10.

372 Semanza Appeal Brief, paras 161-172.

373 bid., para. 171 (quoting Decision on the Prosecutidvistion for Judicial Notice and Presumptions of Bact
Pursuant to Rules 94 and 54 (TC) 3 November 20Dédfsion on Judicial Notice”)).

37 Rule 73(A) provides that the “Trial Chamber ... nraje on such motions based solely on the briefhefparties,
unless it is decided to hear the motion in openrCou

37> Rule 94(A) provides that a “Trial Chamber shalt nequire proof of facts of common knowledge bualsbake
judicial notice thereof.”

37® Decision on Judicial Notice, para. 22.

377 Ibid., para. 19. The Notice of Motion that the Prosecufiled on 19 January 1999 was entitled “Prosecsit
Notice of Motion for Judicial Notice and Presumpsoof Facts Pursuant to Rules 94 and 54 of thesrafl@rocedure
and Evidence.”

378 Rule 89(C).
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relevance and thereby clutter the record with mstthat would not otherwise be admitféd.
Therefore, the Appeals Chamber concludes that tle CThamber did not err in applying Rule 89
in addition to Rule 94 of the Rules.

190. The Appeals Chamber accordingly is satisfieat the motion for judicial notice was

brought, and the subsequent decision renderedy timel@roper rules.

2. Presumption of Innocence and Burden of Proof

191. Moving beyond the manner in which the motian judicial notice was raised and
considered, the Appellant argues that, in takirdjcjal notice of certain facts, the Trial Chamber
violated the presumption of innocence and the righa fair trial by shifting the burden of proof
from the Prosecution to the Deferit@.He argues that he specifically challenged acaiiiact that
went to the jurisdiction of the Tribunal — namellyat the 1994 conflict in Rwanda was an internal
armed conflict® The Appellant states that he also contested hheacter of the conflict and the

systematic nature of the attacks.

192. The Statute of the Tribunal provides thétshe accused shall be presumed innocent until
proven guilty according to the provisions of the ..Statute ®° The Trial Chamber in this case
was careful to note that it could take judicialioetof facts of common knowledge under Rule 94
of the Rules, but that it could not “take judicradtice of inferences to be drawn from the judigiall
noticed facts®* The Chamber emphasized that the “burden of pgpiire Accused’s guilt,
therefore, continug&lg to rest squarely upon the shoulders of the Praseéor the duration of the
trial proceeding,” and it stated that “the critiecabueFwasz what part, if any, . . . the Accused
playFeds in the events that took plac®® As these passages suggest, the Trial Chambek stru
appropriate balance between the Appellant’s rigintder Article 20(3) and the doctrine of judicial
notice by ensuring that the facts judicially notiogere not the basis for proving the Appellant’s
criminal responsibility. Instead, the Chamber tookice only of general notorious facts not subject
to reasonable dispute, includinigter alia: that Rwandan citizens were classified by ethmaug
between April and July 1994; that widespread otesyatic attacks against a civilian population

based on Tutsi ethnic identification occurred dgiihat time; that there was an armed conflict not

379 Momir Nikolic v. ProsecutqrIT-002-60/1-A, Decision on Appellant’s Motion fdudicial Notice, 5 April 2005,
para. 17.

30 Semanza Appeal Brief, paras 174-175.

31 bid., paras 176-179.

32 |pid., paras 179.

383 Article 20(3).

384 Decision on Judicial Notice, para. 42.

35 bid., para. 43.
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of an international character in Rwanda betweemariudry 1994 and 17 July 1994; that Rwanda
became a state party to the Convention on the Rtiemeand Punishment of the Crime of Genocide
(1948) on 16 April 1975; and that, at the time ssue, Rwanda was a state party to the Geneva
Conventions of 12 August 1949 and their additiohddlitional Protocol Il of 8 June 1977° The
Appeals Chamber finds that these judicially notctd did not relieve the Prosecution of its burden
of proof; they went only to the manner in which fResecution could discharge that burden in
respect of the production of certain evidence whiichnot concern the acts done by the Appellant.
When determining the Appellant’s personal respalisipthe Trial Chamber relied on the facts it

found on the basis of the evidence adduced at trial

3. Grounds for the Decision

193. In addition to arguing that the Trial Chambuererted the burden of proof, the Appellant
challenges the grounds on which the Chamber basé2kcision on Judicial Notice. According to
the Appellant, the facts of which the Chamber tpalicial notice were neither matters of common
knowledge nor reasonably indisputable, but ratherevsubject to factual disput¥. As the Trial
Chamber noted in its Decision on Judicial Noticewaver, the Appellant did not dispute some of
the matters the Prosecution sought to have judiiciaiticed®*® The Chamber observed that the
Appellant disputed his personal involvement in élrents recited by the Prosecution, but “palpably
absent” from his submissions was “any argumentutihaity negating the existence of either the
‘widespread or systematic attacks’ or the elemetdahponents of the crime of genocide against
Tutsis.®® The Chamber accordingly found “no impediment a&irig judicial notice of those
matters which are of common knowledge and reasgriatisputable.®° It therefore appears that
the Appellant failed either to raise some of hisgent objections or to substantiate them before the
Trial Chamber.

194. At the time of the Decision on Judicial Noti€ule 94 provided thatFag Trial Chamber
shall not require proof of facts of common knowledmit shall take judicial notice theredf® The
Rule was later amend&d to provide, in addition, for the taking of juditiaotice of adjudicated

facts or documentary evidentg. The provision relating to facts of common knovgegdprovided

3% |bid., Annex A, paras 1-6.

37 Semanza Appeal Brief, paras 186-202.

388 Decision on Judicial Notice, para. 32.

389 |pid.

390 pid.

31 Rule 94(A).

392 seeamendments adopted at the ninth session, 3 Nowe2006.
393 Rule 94(B).
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under paragraph (A) of Rule 94, remained the s&fhe\s the ICTY Appeals Chamber explained
in Prosecution v. MiloSe¥j Rule 94(A) “commands the taking of judicial nefiof material that is
“notorious.”® The term “common knowledge” encompasses factsateanot reasonably subject
to dispute: in other words, commonly accepted avamally known facts, such as general facts of
history or geography, or the laws of nattit®. Such facts are not only widely known but also
beyond reasonable disputé. As stated above, the fact that the Appellantdighute some of the
facts judicially noticed before the Trial Chambet dot prevent the Trial Chamber from qualifying
the facts as facts of common knowledge since, gdamed by the Trial Chamber][H]javing
entered a plea of not guilty to all the countshia indictment, the Accused has placed even the most
patent of facts in dispute. However, this alonencarrob the Chamber of its discretion to take
judicial notice of those facts not subject to dispamong reasonable persofi¥.”"Having regard to
the arguments submitted by the Appellant beforeTiti@ Chamber to challenge the nature of the
facts adduced by the Prosecution and to the faetndelves, the Appeals Chamber considers that
the said facts were not the subject of a “reas@iabspute. Therefore, the Appeals Chamber finds
that the Trial Chamber did not err in considerihgttthe facts enumerated in the Decision on

Judicial Notice were “facts of common knowledgethin the meaning of Rule 94 of the Rules.

4. Motion to Dismiss

195. The Appellant also argues that the Trial Chermibok judicial notice despite his pending

motion to dismiss for want of subject matter juitsidn.>**® Because he was contesting the internal
nature of the crisis, he maintains that it was ayyropriate for the Trial Chamber to take judicial

notice of the internal nature of the conffief.

196. The Prosecution argues that the Appellantgraent is misplaced, because the Trial
Chamber had dismissed his jurisdictional motionfited out of time?** According to the

Prosecution, the Trial Chamber noted that the Appelhad previously withdrawn its motion to

39 Rule 94(A).

3% “Decision on the Prosecution’s Interlocutory Appéajainst the Trial Chamber's 10 April 2003 Decisi@n
Prosecution Motion for Judicial Notice of Adjudinat Facts,” 28 October 2003, p. 3.

39 Decision on Judicial Notice, para. 28eeM. Cherif Bassiouni & P. Manikas, The Law of thedrnational Tribunal
for the Former Yugoslavia (United States of Amerit@96), p. 952.

397 Decision on Judicial Notice, para. 24.

3% |bid., para. 31.

399 Semanza Appeal Brief, paras 176-177.

0 bid., paras 178-179.

01 prosecution Appeal Brief, para. 174.
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dismiss, and the Chamber accordingly found thatrdmgwal of that motion was frivolous and an

abuse of proces§?

197. The arguments of both parties are besidedh.pTrial Chambers are not limited to taking
judicial notice of facts that are conceded by bpdlties or, put differently, facts that are entirel
undisputed. Trial Chambers may take judicial notidefacts that arenot reasonably subjedb
dispute. The Trial Chamber in this case obserwvedtsi Decision on Judicial Notice that the
Defence had opposed the Prosecution’s motion ilowsirespects. That is to be expected in an
adversarial setting. But the mere fact that asglictional motion might have been pending that
raised questions about the nature of the crisBvimnda did not prevent the Trial Chamber from

taking judicial notice of the state of affairs tleisted in Rwanda in 1994.

198. It is worth underscoring what did not occurtlms case. The Trial Chamber expressly
declined to take judicial notice of the “fundameérgaestion” of “whether ‘genocide’ took place in
Rwanda,” explaining that,[f\]otwithstanding the over-abundance of official répoilincluding
United Nations reports confirming the occurrencegehocide, this Chamber believes that the
guestion is so fundamental, that formal proofs &hbe submitted bearing out the existence of this

jurisdictional elemental crime'®

Thus, the Appellant’s jurisdictional objectioriates only to the
Trial Chamber’s taking judicial notice of the fatiat “an armed conflict not of an international
character” occurred in Rwandébfetween 1 January 1994 and 17 July 1994 ."The Appeals
Chamber is satisfied that the Trial Chamber appatgly concluded that the internal nature of the

conflict in Rwanda is a fact of common knowledgattis beyond reasonable dispute.

5. Cumulative Conviction

199. The Appellant argues further that he was caadi “cumulatively” on the basis of the
judicially noticed facts regarding widespread agstsmatic attack®> The argument appears to
relate to paragraphs 3.7 to 3.16 of the Indictmefithose paragraphs, however, discuss the
Appellant’s personal involvement in the eventshi@a Bikumbi and Gikoro communes. They do not
contain general statements regarding the widesm@ttacks against Tutsi, nor were they the subject

6

of the Decision on Judicial Noti¢8 Rather, the general statements in the indictroenterning

the widespread and systematic attacks on Tutsicanéained in paragraphs 3.2 to 3.4.2. The

402 |pid.

%3 Decision on Judicial Notice, para. 36.
““bid., Annex A.

“%5 Semanza Appeal Brief, para. 184.

“% Third Amended Indictment, paras 3.7-3.16.
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Appellant accordingly errs in contending that tlaet$ alleged in paragraphs 3.7 to 3.16 were
judicially noticed, much less that the judiciallgtited facts formed the basis of his conviction.

6. Oral Motion for Reconsideration

200. The Appellant also contends that he “approgigiaapplied to theFTrialg Chamber to

reconsider its Decision on Judicial Notice,” but days that the Trial Chamber failed to render a
reasoned decision on that applicatf8h. In support of this argument, the Appellant citas

hearing transcript of 18 February 2002, the dayvbich he contends his counsel orally requested
reconsideration of the judicial notice decisionn éxamination of the transcript, however, reveals
that the Appellant did not request reconsideratibthe hearing. The topic of the discussion on the
transcript pages to which the Appellant refers wadocument that was cited in the Decision on

Judicial Noticeg'®®

Counsel for the Appellant argued at the heatiag the whole of the document,
rather than merely a portion, should be made availto the Registrar for use at trial. Counsel
expressly stated that he was “not debating the evfesiue of judicial notice agaifi® Thus, the
oral request to which the Appellant points relapedly to pages of a document; it was not, as the
Appellant now contends, a request for wholesalensideration of the Decision on Judicial Notice.
Contrary to the Appellant's arguments, then, th&lT€hamber did not fail to issue a reasoned

decision upon his request.

201. The Appeals Chamber concludes that the Trien@er committed no error in taking
judicial notice of the facts contained in its Déamson Judicial Notice. These grounds of the appea
are accordingly dismissed.

F. Evaluation of Evidence on Identification (Grounds D, 11 and 15)

202. The Appellant contends that the Trial Chamhbareasonably ignored or minimised
contradictions or insufficiencies in the evidenceiah placed him at Musha church at the time of
the massacr&® More specifically, the Appellant complains thatitiésses VA, VM and VD,
while able to identify him in court, did not proeicany detail to suggest that they were sufficiently
acquainted with him to identify him at the timethé events of April 1994:* As to Witness VV,

07 Semanza Appeal Brief, para. 208(a) & (b).

08T 18 February 2002, p. 22.

‘9 bid., pp. 14-15.

“19Semanza Appeal Brief, paras 211-213.

“11bid., paras 214-220. In this connection, the Appeltarimits that the identifying witness should provigemuch
information about the accused as what is requinedhformation sheets to identify protected witnessseeSemanza
Appeal Brief, para. 216 and Semanza Reply, para.TiHe Appellant does not refer to any authoritiesupport of this
assertion and does not suggest cogent reasonsdioras‘standard.” In the view of the Appeals Chamlii is for the
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the Appellant asserts that she did not identify @imall**? The Appellant also contends that the
identification by the witnesses was unreliable lbeeaof their contradictory evidence as to the
vehicle(s) allegedly used by hifiand as to his attirg?

1. Witness VA

203. The Appellant contends that Witness VA merégntified him at the hearing and that she
did not provide credible and detailed informati@nsuggest that she was sufficiently acquainted
with him to identify him at Musha churéf?

204. The Trial Chamber accepted Witness VA'’s testiynconcerning the involvement of the
Appellant in the events at Musha chuf¢h.In doing so, the Trial Chamber implicitly acceptiat
Witness VA could credibly identify the Appellantdaeise she “vividly recalled seeing the Accused
in 1992 leading an MRND rally where the particigaatrested Tutsis and dragged them through

the mud.**’

The Appellant objects that this is not sufficiém conclude that Witness VA could
identify him at Musha churcH® However, the Appellant does not provide any sujipg
argument. The Appeals Chamber does not consi@erthie Trial Chamber was unreasonable in
concluding that Witness VA's sighting of the Appeit leading a MRND manifestation in 1992
was sufficient for her to be able to identify himMusha church. Contrary to what the Appellant
seems to imply, it is not necessary for the witedse personally or intimately acquainted with the

person to be identified.

205. Second, the Appellant submits that Witnesssvééntification was not reliable because she
said that the person she perceived to be him ilab@irgmestre in 1994"°

206. Witness VA believed that the Appellant remdiriee bourgmestre of Bicumbi until he
became Member of Parliament in April 1994, and tiatvas succeeded by RugambafataThis

trial chamber, on a case-by-case basis, to dedim¢her a witness could credibly identify an accused crime scene.
It should be emphasized that the issue here islynibra of identification. A witness is not expedtto know all details
about the accused or to know him personally; aesgnmust simply show that he or she was able tmgnéeze the

accused.

12 Semanza Appeal Brief, para. 215.

“3|bid., para. 221.

“bid., para. 222.

12 |bid., para. 214; Semanza Reply, para. 78.

“1® Trial Judgement, para. 195.

“7|bid., para. 166, referring to T. 7 March 2001, pp. 87-9

“18 At para. 78 of his Reply, the Appellant writes:€i@ral statements about a cursory sighting of Seandaring a

violent demonstration in 1992 (Witness VR)] were clearly insufficient identification.” It shtd be noted that the
adjective “cursory” was added by the Appellantréhis no indication from Witness VA's testimony tishe only saw
him briefly: seeT. 7 March 2001, pp. 97-98.

19 Semanza Appeal Brief, para. 214; Semanza Replgsp8-79.

40T 7 March 2001, pp. 95-96.
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is incorrect since the Appellant ceased to be boergre in 1993 (after having been bourgmestre
for 20 years) and it appears that Rugambarara ike@dy bourgmestre at the time of the events in
1994. However, this error does not entail thas thitness’ identification of the Appellant was

unreliable: for Witness VA to provide a reliableerdification, it was not necessary to show that she

knew the precise dates of the changes in the gallitareer of the Appellant.

207. Third, the Appellant contends that Witness ¥ Alentification was unreliable because of
alleged contradictions in her testimony as to thkisles used by hiff’ In this connection, the
Appellant asserts that Witness VA testified thatchene in “a Toyota vehicle which belonged to

Bicumbi commune®*?? that he came in a “black c&f® and that he “never drové®*

208. Contrary to the assertions of the Appelldmye are no internal contradictions in Witness
VA'’s testimony on this subject. She testified that 9 April 1994, the Appellant came to Musha
church in a black car and that he was not the dmdfethe caf*?® while on 13 April 1994, the
Appellant came in a Toyota vehicle belonging touibi communé?® which he was not driving
himself*?” Accordingly, the Appellant has not demonstratedt tithe Trial Chamber was
unreasonable in considering that Witness VA hadlibhe identified the Appellant during the
events at Musha church.

2. Witness VM

209. The Appellant asserts that Witness VM merelgntified him in the courtroorff®
Presumably, the Appellant is arguing that thisnsufficient to show that Witness VM knew him
and could have identified him at Musha church.

210. The Trial Chamber accepted Witness VM’s testiynconcerning the involvement of the
Appellant in the events at Musha chuféh.In doing so, the Trial Chamber implicitly acceptiat
Witness VM could credibly identify the Appellantdaaise he had been introduced to the school
children in the commune as the bourgmestre of Bhitffi The Appellant’s assertion that this was

2l Semanza Appeal Brief, para. 221.

“22bid., referring to T. 8 March 2001, p. 19.

“23bid., referring to T. 7 March 2001, p. 124.

“24bid., referring to T. 8 March 2001, pp. 26-27.

42T 7 March 2001, p. 124.

2% |bid., p. 124; T. 8 March 2001, p. 19.

27T, 8 March 2001, pp. 26-27.

28 Semanza Appeal Brief, para. 215 and footnote f&@rring to T. 6 March 2001, pp. 101-102.

2 Trial Judgement, para. 195.

3% |bid., para. 174, referring to T. 7 March 2001, pp. Z6(4e often came to visit the school and we usesee him.
He was shown to us. We were told that he was ourdmestre. Furthermore, he used to hold meetirtpsteachers.
Therefore, it was impossible not to know him.”)
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insufficient to show that the witness was suffithemcquainted with hifft* is unpersuasive. So is
his argument based on the fact that he was no tdhgebourgmestre in 199% As stated above, it
is irrelevant that the witness wrongly believedt e Appellant was still the bourgmestre in 1994;
the important point is that the witness knew andaddentify the Appellant®®* Accordingly, the
Trial Chamber was not unreasonable in implicitlgegating that the witness was able to identify the

Appellant.

211. The Appellant also contends that Witness Vidéntification was unreliable because there
were contradictions in his testimony as to the elelsi he allegedly uséd’ In this connection, the
Appellant asserts that Witness VM testified hevadi in the “red Toyota vehicle belonging to
APEGA”** that he came in “his vehiclé® that he came in a “brownish c&t* and that he came
“with the Interahamwe in a truck, he was not driyif*®

212. The Appeals Chamber is not convinced by thguraent. As to the sighting of the
Appellant in the red Toyota vehicle belonging toEXRA, Witness VM testified that, on the day
after the attack at Musha churti,he saw the Appellant run over people on a road tie red
Toyota vehicle belonging to APEGA® Witness VM testified that, on the day of the elttat
Musha church, he saw the Appellant arrive in hisicle (the Appellant was not driving), a vehicle
he described as of a brownish colour in which hedut see the Appellant; this vehicle was
followed by a truck and other vehicles of averagee “Toyota vehicles for example”) with

441
e

Interahamw Therefore, there is no contradiction as to thaales used by the Appellant in the

testimony of Witness VM.

31 Semanza Appeal Brief, para. 218; Appellant Repdya. 78

432 Semanza Appeal Brief, para. 219.

433 See suprasectionll. F. 1. It should also be noted that thexsaipt provides other indications that Witness VM
was sufficiently acquainted with the Appellant ¢emtify him at Musha church. For instance, Witnébé was asked
in cross-examination: “Prior to that d4tee., date of the massacre at Musha chpuied you had an opportunity of
seeing Semanza in that car or that was the firg iou were seeing him in that car?” To this, Ws8W&'M replied: “It
was his car, | used to see him in that car.” (Mach 2001, p. 117)

34 Semanza Appeal Brief, para. 221.

“35bid., referring to T. 7 March 2001, pp. 32 and 34.

%3 |bid. The Appellant refers to T. 6 March 2001, p. 134t the Transcript (in English) stops at p. 128 and34 of
the Transcript (in French) is not on point. Thereot reference is probably T. 6 March 2001, p..116

*37bid. The Appellant does not provide any reference taekerd, but it is probably T. 6 March 2001, p. 117

“38 |bid. The Appellant refers to T. 6 March 2001, p. 137, the Transcript (in English) stops at p. 128 and3¥ of
the Transcript (in French) is not on point. Therect reference is probably T. 6 March 2001, p..119

49T, 7 March 2001, p. 19.

*0bid., p. 34. This was in conformity with Witness VM'sigr statement: T. 7 March 2001, p. 32.

41T 6 March 2001, pp. 117-119. In his prior statemWitness VM had said that “Semanza broughttiuekload of
Interahamwe who attacked Musha church.” (“Semanzanané en camion des interahamwes qui ont attagieds
I'église de Musha.”) When confronted in cross-ekation with this apparent contradiction, Witneskl \éxplained
that thelnterahamwecame on trucks, that he did not say that the Appelvas driving a truck, but that he was in front
of them (presumably in his own car) and that he matghe one driving: T. 6 March 2001, p. 119.
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3. Witness VD

213. The Appellant asserts that Witness VD merelgniified him in the courtrooff?

Presumably, the Appellant is arguing that thisnsufficient to show that Witness VD knew him
and could have identified him at various placeg\pril 1994. However, no further argument is
offered in support of this. In fact, the recordowis that Witness VD testified to seeing the
Appellant several times on 11, 12, 13 and betwegarid 20 April 1994 (see paragraph below);
Defence Counsel never questioned the witness’styalid recognize the Appellant. In the
circumstances, there did not seem to be any digpatéVitness VD knew the Appellant and could

properly identify him in 1994.

214. In his Reply, the Appellant argues thfjHe alleged sighting of the accused by VD in
Musha on the 11-16 and 20 April 1994 was discrediby other prosecution evidenc¥®,

However, the Appellant distorts the evidence predidy this witness. Witness VD testified to
seeing the Appellant at the Gikoro commune offitegéther with Bisengimana) on 11 April

1994%* to seeing him distributing weapons to youths onAp2il 19944°

4448

to seeing him together
with Bisengimana at the commune office on 12 AA8BO to seeing him in a vehicle with
Bisengimana early on 13 April 199% and to seeing him at Saint Kizito Orphanage same t
between 16 and 20 April 1984 (in Witness VD’s own words “the people who werghe Musha
parish had already been killé&®. Thus, Witness VD did not testify that he saw fppellant at
Musha church on the dates mentioned above; thetimijghwere made at different places.
Therefore, there is no contradiction with the ewprovided by Witnesses VA and VM (who did
not see the Appellant at Musha church on 11 A@84). There is no contradiction either with the
evidence of Professor Guichaoua: contrary to tiseréisns of the Appellant, Professor Guichaoua
never said that the Appellant was with the intefimvernment in Gitarama on 11 April 1984.
The Appellant also contends that VD’s evidenceost@adicted by DCH's testimony, but he does

451
)

not refer to any specific part of the record in@anp;”" in any case, the Trial Chamber did not find

Witness DCH'’s testimony concerning the Appellamttivities during the relevant events reliable

“42 Semanza Appeal Brief, para. 215 and footnote f&rring to T. 6 March 2001, pp. 101-102.
“43Semanza Reply, para. 83.

44T, 14 March 2001, pp. 56-57.

“bid., p. 55.

“®bid., pp. 63-64.

“47|bid., pp. 85-86.

“48|bid., pp. 45-46, 88-92.

“9bid., p. 46.

450 geesuprasectionll. D. 2. (c) (i) and T. 22 April 2002, p. 9.

51 The Appellant refers to T. 15 and 18 April 200&haut specifying any pages.
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or crediblé®? and the Appellant has not demonstrated that tielasion was unreasonable. The
Appellant also submits that Witness VD’s evidencaswontradicted by evidence provided by
Witnesses VAK, VV, VA, VM and XXK but does not priole any specific referenéé® At any
rate, even if there were contradictions with the#@esses — and, when one takes into account the
various times and places of the sightings, it isalear that there were any contradictibfis- the

Appellant fails to show that the Trial Chamber waseasonable in its treatment thereof.

215. Accordingly, it has not been shown that thalTChamber was unreasonable in accepting
Witness VD'’s identification of the Appellant at v@us times and places on 11, 12, 13 and between
16 and 20 April 1994.

4. Witness VV

216. The Appellant contends that “VV did not idéntthe Accused at all*®® By this, the
Appellant probably refers to the fact that thereswe in-court identification. However, the
Appellant fails to mention why: there was no in-doidentification because Witness VV’s
deposition was taken from her hospital bed and Apeellant elected to be absent from the
deposition proceedings® Accordingly, the Appellant’s contention that “Véiid not identify the
Accused at all” is devoid of any merit.

52 Trjal Judgement, para. 137.

53 Semanza Reply, para. 83.

54 As to the alleged contradiction with Witnds8K (12 April) : Witness VAK did say that the Appellant arrivedta
mosque agpproximately 10 a.m. on the morning of 12 April 1994 (T. 15 k2001, pp. 91-92, 103-104), while
Witness VD allegedly saw him at the Gikoro commauoiffece distributing weapons to youths at 10 a.m. 1 March
2001, pp. 85-85). In light of the approximate tigigen by Witness VAK, it is possible that the Afjpet was first
seen by Witness VD at the commune office and tkathlen departed for the mosque, arriving theretishafter (no
indication of the distance between these sitesprasded).

As to the alleged contradiction with WitnegaK (13 April) : The Appellant has not referred to any part ofréeord
to show that Witness VAK said that he was at thesane on the morning of 13 April. The Trial Chanibesummary
of Witness VAK'’s testimony (Trial Judgement, pa280), does not indicate that Witness VAK testiftedseeing the
Appellant at the mosque on the morning of 13 Ap#id4.

As to the alleged contradiction with Witnesa8g, VA and VM (13 April): Witness VV allegedly saw the Appellant
(with Bisengimana and Rugambage) in Nzige around.t@ on 13 April 1994 (T. 29 March 2001, pp. 7, 18, 53-
54); they then went to Musha church from wherewtitaess could see smoke and hear the sound of ggpk(T. 29
March 2001, p. 9). As noted above, Witnesses V& il saw the Appellant arrive at Musha church achdf a.m.
on 13 April 1994. However, Witness VD testified geeing the Appellant and Bisengimana together welscle
around 7:30 or 8 a.m. (T. 14 March 2001, pp. 85-86hus, there is no contradiction here.

As to the alleged contradiction with WitnesXK : Witness XXK testified that the Appellant fled thegion either 18
or 19 of April 1994 (T. 23 April 2002 (closed seaBy), pp. 18, 113); Witness VD placed the attacklmnorphanage
some time between 16 and 20 April 1994 (T. 14 Ma2@®1, pp. 45-46, 88-92). Again, there is no ns@es
contradiction here.

%5 Semanza Appeal Brief, para. 215.

56T, 29 March 2001, pp. 1 (referring to Order ofal Chamber IIl pursuant to Rule 71) and 3.
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217. The Appellant also contends that there is videace to show that Witness VV was

sufficiently acquainted with him to be able to itgnhim in April 1994’

The Appellant
contends that Witness VV testified that “she knéw &iccused as the Bourgmestre who used to
come to Gikoro to meet the Bourgmestre during @fitunctior{s]. The Accused, the Defence
submits, was never the Bourgmestre of Gikoro ncs & Bourgmestre of any locality in 1992%
The Appellant is distorting Witness VV’s testimorshe testified that she knew the Appellant
“because he was the bourgmestre of the Bicumbi camem And he used to come to commune — to
Gikoro commune to meet the bourgmestre of Gikolluclvis our commune, especially when there
were events such as meeting®."Witness VV never stated that the Appellant washburgmestre

of Gikoro. As to the fact that Witness VV stilfeered to the Appellant as the bourgmestre, for the
reasons given above, this cannot cast doubt onapacity of the witness to identify the Appellant

in April 1994 4¢°

218. Accordingly, the Appellant has not shown tha Trial Chamber was unreasonable in

considering that Witness VV was able to identifg thppellant in April 1994.

5. Alleged Contradictions between the Witnesses a&tocle or Vehicles Used by the Appellant

219. As noted, the Appellant contends that theeswid as to the vehicle in which he arrived at
Musha church was contradictof}t. It has been shown above that each testimony mtasnally
consistent on this questi8ff. The question that remains is whether the witreseatradicted each
other as to the vehicle with which the Appellamad at Musha church on 13 April 1994, and, if
so, whether the Trial Chamber was unreasonabl@dmfy that the Appellant was at Musha church
on 13 April 1994'%

220. Witness VA testified that the Appellant ardvat Musha church on 13 April 1994 in a
Toyota vehicle belonging to Bicumbi commufié.Witness VM testified that the Appellant arrived
in his “brownish” ca*®® Witness VD testified that, around 7:30 or 8:061.20n 13 April 1994, he

saw the Appellant and Bisengimana drive around Musctor in a white Hilux looking for the

5" Semanza Appeal Brief, para. 215.

8 |bid., para. 215.

49T, 29 March 2001, pp. 6-7.

40 g5ee supraectionll. F. 1.

%1 Semanza Appeal Brief, para. 221.

%2 g5ee supraectiondl. F. 1. andl. F. 2.

%3 The Trial Chamber did not make a finding as to ¢he in which the Appellant arrived at Musha chuechthe
morning of 13 April 1994.

64 See supraectionll. F. 1.

%5 See supraectionll. F. 2.
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people to whom they had given weapons in ordemttogMusha churcA® Finally, Witness VV
testified that the car in which she saw the Apmtllan the morning of 13 April 1994 was a

#67

“sedan™®’ though it appears that she said “grey sedan” irptier statement®®

221. Witness VD’s testimony on this subject carstwd any light as to the question of the car in
which the Appellant arrived at Musha church: tlstitnony was limited to a sighting that occurred
a few hours before the attack at Musha church hedetis no indication that the Appellant and
Bisengimana remained in the same vehicle untibtkeck. Accordingly, the Appeals Chamber will
compare the testimonies of Witnesses VA, VM and MV appears that these testimonies are not
entirely consistent on the subjétl.Nevertheless, even if there were some contragi@widence

on this subject, the Appellant has failed to denaies that the Trial Chamber was unreasonable in
convicting the Appellant without being absolutelyres about the vehicle in which he arrived at the
crime scene. In the view of the Appeals Chambeznef there was uncertainty about the vehicle
in which the Appellant arrived at Musha church (ahé Trial Chamber did not decide this
guestion), this matter was secondary, as the Tiamber had sufficient and credible evidence

going to the Appellant’s presence at and partiaypeih the massacre at Musha church.

6. Alleged Contradictions between the Withesses dlsad\ppellant’s Attire

222. The Appellant contends that the evidence dsstattire on the day of the attack at Musha
church was contradictory and that this shows that itlentification by the witnesses was not

reliable?”® In this connection, the Appellant submits that

- Witness VM stated that the Appellant was wearmnglack pair of trousers, but that he
could not remember the colour of his shit.

- Witness VA testified that the Appellant “was wiegra pair of trousers ikitengecloth
and a gown, which was the uniform of tiéerahamwe And on the gown he was wearing
or shirt, we could see drawing of hoes, a smalldm machetes'*

66T 14 March 2001, p. 87. The Appellant conterfispellant Brief, para. 221, footnote 176, referrtngl. 14 March
2001, p. 7, 1.16 (as noted above, there seems t fm®blem with the numbering for the transcripttbat date: the
transcript provided to the Appeals Chamber stdrts 89 instead of p. 1. In terms of that numlggrihe relevant page
is thus p. 45, I. 16)), that Witness VD describke vehicle as a “white pickup without a number glatHowever,
when Witness VD provided that answer, he was refgro the vehicle he had seen in relation to thenes at the
orphanage, some time between 16 and 20 April 199&t. 14 March 2001, pp. 44-46.

47T, 29 March 2001, p. 16.

%8 bid., p. 21.

4% The Appeals Chamber has no indication that they§Tavehicle belonging to the Bicumbi commune” (Weéiss VA)
was the same as the “brownish car usually usecehyaBza” (Witness VM) or the “sedan” (Witness VD).

4’ Semanza Appeal Brief, para. 222.

471, 7 March 2001, p. 16.

“"2\bid., pp. 123-124.
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- Witness VV stated that “Semanza was wearing & ahd a pair of trousers of the same
colour, and this suit is normally known léaundasuit. It was of a grey colouf*

223. The Appellant distorts the testimony of With&#A: this is the answer Witness VA gave
when asked to describe what the Appellant was wegaon his first visit to Musha church (which
she put on 9 April 1994), not on 13 April 1994. As to the evidence provided by Witnesses VM
and VV, their testimonies are not necessarily ingatible as a dark grey colour could appear black,
or vice versd’® In any case, even if there was some inconsistéetyeen the testimonies of
Witnesses VM and VD on this subject, this would &emninor inconsistency. Therefore, the
Appeals Chamber considers that the Appellant hasmwn that no reasonable trier of fact would
have accepted the identification of the Appellan¥lasha church because of inconsistencies in the

description of his attire.
7. Conclusion

224. The Appellant has failed to show that the [Tridhamber unreasonably ignored
insufficiencies or contradictions in the evidenegtaining to identification for the events at Musha
church. There was sufficient and credible evidetocehow that the four witnesses the Appellant
now seeks to impugn knew him prior to the attacll aould properly identify him at the time.
Moreover, the alleged contradictions as to the alefs) used by the Appellant and as to his attire
do not cast doubt on the identification made by th&esses. Contrary to the Appellant’s
contentions, the Trial Chamber properly found thia identification evidence was reliable,

coherent and corroboratét.

G. Evidence Supporting the Convictions (Grounds 12, 14nd 16)

225. Relying on the testimony of Witnesses VA ard {and on the corroboration provided by
Witnesses VD and VV), the Trial Chamber found ttheg Appellant participated in the attack on
Musha church “by gatherinigpterahamweto take part in the attack and by directing theadants
to kill Tutsi refugees, as alleged in paragraph 2f.the Indictment®’ Based on this finding, the

"3 No reference provided by the Appellant (the cdrreference is T. 29 March 2001, p. 15).
474, 7 March 2001, pp. 123-124.

7> prosecution Response, para. 209.

47® SeeTrial Judgement, paras 195-197.

“""bid., para. 206.
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Trial Chamber convicted the Appellant for compijdit genocidé’® and for aiding and abetting the

commission of crimes against humanity (extermimgtfé’®

226. The Appellant submits that the findings of Th&l Chamber at paragraphs 195, 196, 425,
429, 430 and 434 of the Trial Judgement are nopated by the evidence on recdfd. The
Appellant further submits that the Trial Chamberaged the evidence that pointed to his innocence
or was favourable to him. In the Appellant’s vigiMhe evidence had been properly analyzed, the
Trial Chamber would have come to the conclusion lleavas innocerit!

1. Witness VA

227. The Appellant contends that Witness VA’s tastiy was full of contradictions and

incredible*®?

(a) Identification of the Church Building(s)

228. The Appellant first avers that the witness wasble to recognize Musha church in
photographs, even though she allegedly sought eefagre in April 1994. The Appellant also
submits that Witness VA wrongly believed that theese six buildings on the church premises and

that there were refugees in all six buildifgs.

229. During her examination-in-chief, Witness VAsngresented with photogragfisand asked

a series of questions relating to those exhfBits.It appears that she had some difficulty in
recognizing Musha church, where she had allegeakegrt refuge. Nevertheless, the Appeals
Chamber is not convinced that this shows that msaeable trier of fact would have relied on
Witness VA'’s testimony concerning the events at Mushurch. In any case, Witness VA’s

“’8|bid., paras 430, 433, 435-436.

" |bid., paras 465. The Trial Chamber also found the Appektriminally responsible for murder as a cringaiast
humanity (Trial Judgement, para. 450) but did mdeea conviction on this ground because it comsitiehat it was
included in the extermination conviction (Trial gegnent, paras 504-505). The Trial Chamber alsodahat the
Appellant was criminally responsible for aiding aaoktting war crimes (Trial Judgement, para. 53f)abmajority of
the judges was against entering a conviction aabunt (Trial Judgement, paras 535, 536).

“80 These findings all relate to the events at Musharah, except those at para. 434. At paragraph #@4Trial
Chamber found that the Appellant was armed andepteturing the killings of Tutsi refugees at Mabaresque on 12
April 1994. It added, however, thdtthe Accused’s presence alone at the time of thengdlat Mabare mosque does
not give rise to criminal liability.” Presumablthe Appellant is challenging the Trial Chamberisding that he was
present and armed at the time of the killings abda mosque. However, even if this were foundreas, it is
unclear what effect this would have on the verdiote the Trial Chamber did not impose criminability on the
Appellant for his presence at Mabare mosque duhacillings.

81 Semanza Appeal Brief, para. 223.

82 |bid., para. 224.

83 |bid., paras 224-226.

84 Exh. P.5, photos numbers 19b-19h.

85T 7 March 2001, pp. 53-56, 59.
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testimony on the events of Musha church was coraibd in large parts by Witness VM's

testimony.

(b) Discrepancies with the Indictment

230. The Appellant argues that “the indictmentaiagraph 3.11 does not state that Semanza and
Rugambarara came to the church and worked in catpey this witness$i.e., Witness VA stated

that on the § April 1994 both came to the churcff® It is hard to understand the Appellant’s
complaint in this regard, but to the extent thaisheuggesting that the testimony of a witness can
have no more detail than what is alleged in théctntent, or that if a witness provides more detail
than what is alleged in the indictment this affdatsor her credibility, the Appeals Chamber regect

his argument.

(c) Witness VA’s Assertion that the Appellant Was theater at Musha Church

231. The Appellant takes issue with Witness VA'saaon that he was the leader on his first
visit to Musha church. The Appellant argues thatndss VA gave no reason or basis for this
assertion and that she probably said that becdwes¢hsught he was still bourgmestre, which was
erroneous®’ The Appellant insists that he did not have deyjurepower at the time of the events
at Musha church®

232. The Appellant’s insistence on his lackdefjure power ignores the possibility that he could
have hadle factopower. In any case, since the Trial Chamber didfind that the Appellant acted
as a superior during the events at Musha churcthatr he ordered the massact&sit is not
necessary to examine this argument further. Thpelgnt has not demonstrated that the Trial
Chamber committed an error that would affect threliee

(d) Witness VA and the Trial Chamber’s Finding that #hapellant and Others Went to Musha
Church on 8 or 9 April 1994

233. The Appellant challenges the Trial Chambeirtsdihg (based on the testimonies of
Witnesses VA and VM) that, along with Paul Bisengima and others, he went to Musha church on

86 Semanza Appeal Brief, para. 227.

87 |bid., para. 227.

88 |bid., paras 228-229.

89 Trial Judgement, paras 415-419. The Trial Charsbesidered that, even if the Appellant had infleertbere was
not sufficient proof that he had effective contoekr the perpetrators. Accordingly, it found tha Appellant could
not be considered a “superior” for the purposearof6(3) of the Statute and that he could notdantl responsible for
“ordering” under Art. 6(1) of the Statute.
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8 or 9 April 1994 In this connection, the Appellant asserts thBttife Indictment states that the
events at Musha church took place between 9 andlptiB 1994; and (2) the finding that he went
together with Paul Bisengimana and others to Mudharch on 8 or 9 April 19994 is wrong
because, [apart from Bisengimana, Rwabukumba the BrigadierGikoro, Rugambarara and
Rwakayigamba, this witnegse., Witness VA did not testify that Semanza came along with ather
as stated in this findind"® As to the first argument, while the Indictmerates that the events at
Musha church took place between 9 and 13 Aprik thinot “evidence” to contradict the Trial
Chamber’s finding (if contradiction there is: theial Chamber found that the visit occurred at
midday on 8 or 9 April 19947% As to the second argument, the Appellant himsslbgnizes that
Witness VA said that he went to Musha church witlkeBgimana and others (the Appellant
mentions Rwabukumba, Rugambarara and Rwakayigaomb@)April 1994. Further, both Witness

VA and Witness VM testified that they saw the Apaet and Bisengimana with othée's.

234. The Appellant next attempts to discredit Wam&A’s account of his first visit to Musha
church by arguing that no other witness referrech tmeeting between him, the priest and the
refugees who had been to school, or to the cudfraychild’s feet®* The only other witness who
testified to the Appellant’s first visit to Mush&wrch was Witness VM® The fact that Witness
VM did not testify to the events mentioned aboveslaot necessarily imply that one of the two
witnesses was untruthful. Indeed, the witnesseghimot have been asked the same questions and,
even though they claimed to have been both in thect, they might not have witnessed all the
same events. In any case, the Trial Chamber didnade any finding on the events mentioned
above and it has not been demonstrated that tla¢ Ghamber was unreasonable in relying on any

part of Witness VA's testimony.

235. The Appellant recalls that Witness VA testlfteat he told Bisengimana that the church had

to be burned down so that the refugees would dig@i®® The Appellant then writes:

49 Semanza Appeal Brief, para. 230.

1 |pid.

92 Moreover, even if the visit occurred on 8 Aprimihor differences between the indictment and thielence
presented at trial are not such as to prevent timd Thamber from considering the indictment in fight of the
evidence presented at trialRutagandaAppeal Judgement, para. 297.

9% Witness VA mentioned that he saw the AppellanseBgimana, Rugumbarara, Rwabukumba, Rwakayigamba,
Interahamweand communal policemen. T. 7 March 2001, pp.19B, 106. Witness VM mentioned that he saw the
Appellant, Bisengimana, Rugumbarara and policenieré March 2001, pp. 88-89.

49 Semanza Appeal Brief, para. 231.

9 The Appellant also refers to the “declaration @&”’Vbut that declaration was not admitted in evickerfseesupra
sectionll. A. 3. (a) andnfra sectionll. G. 3.

9% Semanza Appeal Brief, para. 233.

77
Case No.: ICTR-97-20-A 20 May 2005



The Trial Chamber found at paragraph 268, para. 20} that insufficient evidence was led by
the Prosecutor to prove the co-operation of Bigeaga and yet proceeded to convict the
Accused, drawing inferences of specific intent @ @smens redrom this incident®’

236. This misunderstands the findings of the T@abhmber: the Trial Chamber did not find that
the Appellant had never stated that the churchtbds burned. On the contrary, it found that, on
his first visit to Musha Church on 8 or 9 April X8%he Appellant expressed an intention to kill the
refugees ther&® It only found that insufficient evidence had bestduced to show that the

Appellant and Bisengimana had worked together gamizethe massacrés?

237. At paragraph 234 of his appeal brief, the Alppé notes that the indictment in the case of
Rugambarara states that, upon arrival at Mushachhtiie Appellant allegedly said, “I do not want
anybody from the Church to escape. Even if itesassary destroy the Church.” The Appellant
seems to have two contentions in this regard:i¢i)olwn Indictment did not refer to this expressly;
(i) Witness VA did not testify to the exact wordgered by the Appellarit?

238. This is unpersuasive. First, Raegambararandictment states that the Appellant made the
above utterance on his arrival at Musha church®Aril 1994, not 8 or 9 April 1992 This is

not necessarily the same incident as that refaéodxy Witness VA. Second, the “exact words” of
an accused need not be recounted for a trial charoloetermine the probative value of a statement
and to make a finding.

239. The Appellant also seems to contend that, @am 8 April 1994, the refugees in Musha
church comprised both Hutu and Tutsi and that,efioee, the Trial Chamber could not draw from

his statement (“the church should be burned”) tieahad the specific intent for genocrdé.

240. The Appeals Chamber is not convinced by thgsiraent. First, even if there were still
some Hutu in the church at the time the Appellantienthe statement (on 8 or 9 April 1994), the
Trial Chamber found that the great majority of gefas was TutsP® Second, in finding that the
Appellant had the specific intent to commit genecithe Trial Chamber did not rely only on the

7 Ipid.

9% Trial Judgement, para. 196.

“9bid., para. 207.

*%0 Semanza Appeal Brief, para. 235.

**1 The Prosecutov. Juvénal RugambararaCase No. ICTR-00-59-1, Indictment, 10 July 208&a. 3.28(i).

02 Semanza Appeal Brief, paras 236-238.

%03 SeeTrial Judgement, para. 429. At paragraphs 2382atdof his appeal brief, the Appellant makes theesdin

that this finding “is not born by the evidence” aajues that, contrary to Witness VA's testimomgre were also
Hutu among the refugees in the church. This igffitsent to show an error on the part of the TiGHamber. First,
Witness VA did not testify that there were only Jiuh the church; rather, she said that the refsigde knew were
Tutsi. Second, there is little doubt that thereevalso some Hutu, but the majority of refugeesewButsi. The
arguments of the Appellant do not cast doubt o fihding.
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utterance he made on 8 or 9 April, but also on yeppative elements such as his actions before,
during and after the attack on Musha chuféh.

241. The Appellant recalls that, contrary to Wish&\, Witness VM did not testify to hearing
the Appellant say that the church had to be bureeeln if Witness VM was inside Musha church at
the moment the statement was allegedly nmteThis is not sufficient to show that the Trial
Chamber was unreasonable in relying on Witness MA&imony on this point. As explained
above, two witnesses in the same general area doegessarily have identical observations and
recollections about who was present and what wak sk the case at hand, there were many

refugees inside the church, and it is possiblentbaeveryone heard the Appellant’s statement.

242. The Appellant argues that VZ would have bdenltest witness to testify to these events,
but that the Trial Chamber “refused to admit hisldeation in evidence or to take a deposition from
him.”% As found above, the Trial Chamber did not erréfusing to admit VZ’s statemefit’
Accordingly, there is no need to examine furthés #rgument, or any argument based on VZ, since

VZ’s evidence is not on record.

243. The Appellant alleges that the Prosecutiotedtén its Closing Brief that the statement
attributed to the Appellant was made not at Mugharch but at the commune offic® However,
even if the Prosecution made an error in its Clp®nief, this has no evidentiary value: the Trial

Chamber must rely on the evidence adduced to makedings, not on the Closing Brief.

(e) Witness VA’s Testimony that the Appellant Tortuigetd Killed one Rusanganwa

244. Witness VA testified that, on 13 April 1994dtday of the attack on Musha church), the
Appellant tortured and killed a refugee called Ruggmwa®® The Trial Chamber relied on this
part of Witness VA's testimony to find that the Aghlant “intentionally inflicted serious injuries on
Rusanganwa after questioning him at Musha churchtlast Rusanganwa died as a result of those
injuries.”®*® The Appellant attacks the credibility of this paftwitness VA’s testimony** In this
connection, the Appellant notes that there was soordusion as to the name of the victim

(Rusanganwa or Lusanganwa) and asserts that treegeaveontradiction between Witness VA's

04 Trial Judgement, paras 178, 196, 206, 425-430.

0> Semanza Appeal Brief, para. 238.

%% |pid., para. 241.

7 See supraectionll. A. 3. (a)

%8 Semanza Appeal Brief, para. 242, referring toRtt@secution’s Closing Brief, p. 31.
9T 7 March 2001, pp. 77-78.

10 Trial Judgement, para. 213.

*1 Semanza Appeal Brief, paras 243-251.
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prior statement and her testimony as to whethey tird arms or the arms and legs of the refugee

were cut off.

245. The Appellant’s arguments on this point fallne Appellant does not dispute that “Victim
C” (as identified in the Indictment) was torturetdamurdered, but argues over the precise name of
this victim (Rusanganwa or Lusanganwa). In thisnextion, the Trial Chamber wrote:

The English transcripts refer to Rusanganwa inc¢bl®quy as Lusanganwa. After reviewing the

Kinyarwanda to French translation, the witnessiginal statement in French, and unchallenged

references to this individual as Rusanganwa byrottitnesses, the Chamber notes that the

spelling of this individual's name as Lusanganwahis portion of the English transcript is a non-
material translation or transcription errof.

The Appellant has not demonstrated that the Trier@ber erred in this regard. As to the alleged
discrepancy between Witness VA'’s prior statemeit lagr in-court testimony, the Trial Chamber
did consider this and stated:

The Chamber is satisfied that the apparent confusiccontradiction in Witness VA's account is

not material and is explained by the trauma ofehent, the manner in which her testimony was

elicited, and an apparent misunderstanding betwbenwitness and the investigators. Her

testimony concerning this event was otherwise Betaand vivid, and the Chamber accepts that

the witness heard the Accused question Rusangabaat the RPF advance and then saw the
Accused strike him with a machete.

The Appellant has not demonstrated that this wasasonable.

246. The Appellant also argues that the Trial Chemdmntradicted itself in finding first that
“insufficient evidence was presented to show thatAccused co-operated with Bisengimana in the
commission of any offence in Musha church as atléged then in finding that the Appellant and
Bisengimana tortured and killed Rusanganiddowever, the Appellant distorts the finding of the
Trial Chamber at paragraph 207 of the Trial Judgemié&e Trial Chamber only found that there
was not sufficient evidence that the Appellant &isengimana worked together to organthe
massacre at Musha church, not that they never ctiethany crimes together.

247. The Appellant also submits that the Trial Chamerred in finding that he committed
torture against Rusangan®a.In this connection, the Appellant refers to therund‘ija Trial
Judgement — in which the Trial Chamber found ttetléast one of the persons involved in the

torture process must be a public official or musdray rate act in a non-private capacéyg.as a de

*12 Trial Judgement, n. 277.

*3|bid., para. 212.

14 Semanza Appeal Brief, para. 250.
*1%|bid., paras 252-256.
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1516

facto organ of a state or any other authority-wrejdentity™=> — and contends that he cannot be

found guilty of torture because he was not a puticial and, in his view, there was no evidence
that Bisengimana (who was bourgmestre) was at Makhech on 13 April 1994.

248. In theKunarac et al.Appeal Judgement, the ICTY Appeals Chamber exethithat the

public official requirement is not a requirementside the framework of the Torture Convention:

Furthermore, in thd-urundija Trial Judgement, the Trial Chamber noted that dleénition
provided in the Torture Convention related to “theposes ofthg Convention”. The accused in
that case had not acted in a private capacityabud member of armed forces during an armed
conflict, and he did not question that the defamitiof torture in the Torture Convention reflected
customary international law. In this context, awith the objectives of the Torture Convention in
mind, the Appeals Chamber in theirund’ija case was in a legitimate position to assert that “a
least one of the persons involved in the tortuneess must be a public official or must at any rate
act in a non-private capacitg,g, as a de facto organ of a State or any other &tytheielding
entity”. This assertion, which is tantamount tstatement that the definition of torture in the
Torture Convention reflects customary internatiolzal/ as far as the obligation of States is
concerned, must be distinguished from an assetfianthis definition wholly reflects customary
international law regarding the meaning of the eriofitorture generally.

The Trial Chamber in the present case was therefght in taking the position that the public
official requirement is not a requirement undertoosry international law in relation to the
criminal responsibility of an individual for torterroutside of the framework of the Torture
Conventior®"’

This was recently reaffirmed in thévacka et al. Appeal Judgement? Accordingly, the argument
that the Appellant cannot be convicted of tortueeduse he was not a public official or because

Bisengimana was allegedly not present at Mushacthom 13 April 1994 fails.

(H Witness VA's Testimony as to the Attack on Mushaifch on 13 April 1994

249. The Appellant recalls some parts of Witn€#ss testimony concerning the attack on
Musha church on 13 April 1984 and concludes:
The above testimony raises serious questions ashéther on the basis of the above, the Trial

Chamber was right to find that genocide was conemliin Musha Church and there affeic]
proceeded to find that murder and crimes againstamity were committed theré®

250. This bald assertion is insufficient to showttthe relevant findings of the Trial Chamber
were unreasonable. To be sure, the Appellant alsocsahat the Trial Chamber should not have

relied upon Witness VA's testimony as to the attaokMusha church because she testified that she

*1® Fyrund'ija Trial Judgement, para. 162.

" Kunarac et al Appeal Judgement, paras 147-148.
18 Kvocka et al.Appeal Judgement, para. 284.

*19 Semanza Appeal Brief, paras 257-259.

*0bid., para. 260.
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saw everything while “covered with dead bodéS'or because “she was hit by a hammer and
buried in a mass grave filled with corpsé&” However, these arguments also fail: Witness VA
testified that it was during the attadke(, after the torture of Victim C and the separatidrHutu
children from Tutsi children) that she was injuPéd. She was then placed under a pile of dead
bodies and, when the assailants came to take t lolmdies and load them in the vehicles, they
realized that she was not dead, and they hit hetherhead with a hammer, undressed her and
buried her in a pit full of dead bodi®s. Thus, even assuming that the Appellant is righat &
witness covered with dead bodies and hit with arhammight not have seen “everything”, the
Appellant has not cast any doubt on Witness VA'ditglio testify on the events before she was
injured. There were no problems with Witness VAssexrtion that the Appellant arrived at Musha
church withinterahamwethat he and Bisengimana tortured Victim C, thaytseparated the Hutu
children from the Tutsi ones, and that the asstwlapened fire and threw grenades inside the

church.
2. Witness VM

251. The Appellant attacks the credibility of WigseVM. In this connection, the Appellant
submits that: (1) Witness VM testified that he shim with Bisengimana and Rugambarara at
Musha church on 8 April 1994 (the day after higvairat the church), while Witness VA testified
that his first visit to the church was on 9 Aprd94?> (2) Witness VM contradicted himself as to
the moment thénterahamwaearrived at Musha churéff; (3) Witness VM had problems identifying
the church on photos and could only do so aftemdihg question of the Prosecufith(4) on the
first visit of the Appellant to Musha church (whithe witness said occurred on 8 April 1994),
Witness VM did not hear him tell Bisengimana tha¢ thurch would have to be burned down;
Witness VM only saw the Appellant and Bisengimaaieetnote¥? (5) Witness VM's version of
the events at the church and the role played byAgpellant differs from Witness VA’s version,
particularly as to the moment the attack commenttedidentity of the attackers and the age of the
529,

victims™, (6) there were some differences between Witndgiés\testimony and Witness VA’s

testimony as to some of the persons killed at Mudihach; in particular, Withess VM did not

2L bid., paras 104 and 337.

22 3emanza Reply, para. 75.

2T, 7 March 2001, p. 84.

%24 |bid., p. 85

2> Semanza Appeal Brief, paras 261 and 263 (refetdriy 6 March 2001, p. 89).

2% |bid., para. 262 (no reference to the record provided).

27 |bid., para. 262 (referring to T. 6 March 2001, pp. -8

28 |bid., paras 263 (referring to T. 6 March 2001, p. 9@) 270 (referring erroneously to T. 13-14 Noven®@00, pp.
128-129 — this is a reference to the testimony ah@gs VN).

3 bid., para. 264 (referring only to testimony of Witn&ss, T. 7 March 2001, pp. 82-84).
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testify to the torture and killing of Lusangaritfa (7) Witness VM wrongly believed that the
Appellant was in charge of the attack and thisdfelias based on erroneous assumptions, namely
that the Appellant was still bourgmestre, that tesgiving instructions and that th@erahamwe

had been training at his hod3e (8) Witness VM'’s identification of the Appellantas unsafe
under the circumstances described by the witfiesnd (9) Witness VM discredited himself when
he testified that he saw the Appellant in Kabugagishe red pickup truck of APEGA to run over

survivors>®3

252. The Appeals Chamber is not persuaded by ghdsmissions. In many cases, the Appellant
distorts the evidence given by Witness V1. More importantly, the Appellant does not address
the findings of the Trial Chamber: he simply listsaumber of complaints against Witness VM’s
testimony. However, all of these elements — to ¢l&ent that there is any truth in what the
Appellant alleges — were before the Trial Chamb&he Appellant fails to show that the Trial

Chamber ignored those elements or that its treatthereof was unreasonable.

3. VZ's Version of the Events at Musha Church

253. The Appellant asserts:

A comprehensive, first hand account of what tramspiat the Musha Church in April 1994 is
vividly narrated by VZ in his witness declaratioateld 27 February 2001. While corroborating
Defence witnesses BZ, MTP and BP in every mateaaticular, it exculpates the Accused totally
in the events. Like Defence witnesses, it placegbaasibility for the events totally on soldiers
who deserted the battlefront. It was therefore inothe interest of Justice that the Chamber
ignored thisdispassionate, neutral, firsthand credibleaccount>®

The Appellant contends that, shortly after haviefused to admit VZ's written declaration in
evidence, the Trial Chamber allowed over objectiohshe Defence the Prosecution to read “an

account of the events by VZ in the Belgian Newspapet Volk cited by the Washington Post of

3% pid., para. 265 (referring erroneously to T. 7 MarcB2Qp. 96-97 — the correct reference is T. 6 M&@01, pp.
96-97).

31 bid., paras 266-267 (no reference to Witness VM's ity provided).

*32|bid., para. 268 (referring erroneously to T. 20 Mar6b2 p. 99 — this is a reference to Witness VA@&imony —
and toKupreské et al. Appeal Judgement, without providing any more Spepéference).

33 |bid. (referring erroneously to T. 20 March 2001, p. 20this is a reference to Witness VAQ's testimong)this
connection, the Appellant asserts that Witness &stified that he never drove and that Witness X4k shat he never
drove the red APEGA vehicle in April 1994 (no refieces provided).

%34 For instance, there was no contradiction in WgnéM'’s testimony as to the date theerahamwearrived at the
church: Witness VM said that they arrived 4 to §lafter he took refuge in the church (Trial Judgempara. 175; T.
6 March 2001, pp. 92, 137-138), he did not say tiey arrived the following day (and the Appelldoes not refer to
any part of the record in support of this asse}tioRurther, the Appellant himself contradicts Aigument when he
writes, at para. 270 of appeal brief: “VM ... nad dhe see any Interahamwe or Presidential Guattieasite on the
above material poinfi.e., on the 8 of April 1994.” There are other examples of such distortionstmcause the
Appellant does not show that the findings of thé@lT€hamber in relation to Witness VM were unreadne, it is
unnecessary to identify all these distortions.

3% Semanza Appeal Brief, para. 274.
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15" April 1994.%%¢ The Appellant submits that this shows that thialTehamber was biaséd’
The Appellant also avers that VZ's account of thengs at Musha church contradicts many of the
Trial Chamber’s findings®

254. The issue of the Trial Chamber’s refusal tweat VZ's written declaration in evidence has
already been discussed abdVe.For the reasons given there, the Appellant haslemonstrated

that the Trial Chamber erred in refusing VZ's vaittdeclaration or that the Trial Chamber was
biased. In this connection, it should be recalleat the Trial Chamber explicitly reminded the
Defence that, if it wished to obtain evidence froi, it could seek to call him to testify as part of
its case€*® There is no evidence that the Defence ever tdezhll VZ to testify. As to the fact that

the Trial Chamber allowed the Prosecution to reada@ount of the events by VZ as reported by
the newspapers, this was only done for the purpbseross-examining a Defence witness: the
Prosecution was allowed to test the credibility aofDefence witness by presenting her with

someone’s else account as reported by a newspHper.

255. Given that neither VZ's written declarationr nthe newspaper articles referred to above
were entered into evidence before the Trial Chambdrthat the Appeals Chamber found that VZ's
statement could not be admitted on appeal purgodRtile 115 of the Ruleé? it is unnecessary to

examine further the Appellant's arguments on VZ&ement or the newspaper articles allegedly

reporting his version of the events.

4. Individual Criminal Responsibility for the Mushauwreh massacre

256. The Appellant maintains that the evidence dudsshow that he was present at the Musha
church or that he ordered the massattéle acknowledges that the Trial Chamber found hiit
influence over other physical perpetrators of thienes mentioned in the Indictment was not

sufficient to conclude that he was a superior imedormal or informal hierarchy with effective

% bid., para. 275.

3 bid., para. 276.

>3 bid., paras 277-296.

> gee supraectiondl. A. 3. (a) andl. G. 3.

%40 Decision on the Defence Motion for Orders CallPipsecution Witness VZ listed in Prosecution Wignksst of
November 2000; Prosecution Witness VL, VH and VIted in Supporting Material to the Third Amendedittment
to Testify; In the Alternative Admit the Statememtthe Said Witnesses in Unredacted Form in Eideim the
Interest of Justice Pursuant to Rules 54, 68 anof 88 Rules of Procedure and Evidence, 6 Septe0l, para. 9.

1T 25 October 2001, pp. 28-37.

%42 Decision on Defence Motion for Leave to Presendifidnal Evidence and to Supplement Record on Apdea
December 2003, pp. 3-4.

%3 Semanza Appeal Brief, para. 281.
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control over these perpetratdfé but he submits that this is in contradiction wigiragraph 478 of
the Trial Judgement, where the Trial Chamber found:
Having regardinter alia, to the influence of the Accused and to the fhat the rape of Victim A
occurred directly after the Accused instructed ¢heup to rape, the Chamber finds that the
Accused’s encouragement constituted instigationabse it was causally connected and
substantially contributed to the actions of thengipal perpetrator. The assailant’s statement that
he had been given permission to rape Victim A islewce of a clear link between the Accused’s

statement and the crime. The Chamber also find$ tih@ Accused made his statement
intentionally with the awareness that he was inftieg the perpetrator to commit the crime.

257. The Appeals Chamber considers that there contradiction. First, the finding at paragraph
478 of the Trial Judgement does not relate to thusid church massacre, but to separate events,
namely the rape of Victim A in Nzige. Second, fkgpellant was convicted for having instigated
the rape of Victim A* For an accused to be convicted of instigatingis inot necessary to
demonstrate that the accused had “effective cdntneér the perpetrato¥’® The requirement of
“effective control” applies in the case of respdiigy as a superior under Article 6(3) of the
Statute’® In the case at hand, even though the Trial Charftmd that it had not been proven
that the Appellant had effective control over ogh@nd thus refused to convict him on the basis of
his superior responsibility), this does not meaat tthe Appellant could not be convicted for
instigating. On the evidence presented, the Agp&ilamber is not convinced that the Trial
Chamber erred in convicting the Appellant for igating the rape of Victim A.

258. The Appellant also seems to submit that thel kif participation under Article 6(1) of the

Statute should have been particularized in thectntént. In his appeal brief, the Appellant writes:

The Chamber found that the Accused did not orgatiizecommission of the crimes nor did he
lead same in Musha Church or at Mwulire. Neverthgleathelthar] acquit the Accused, the
Chamber acknowledged that since the count did specify a particular form of criminal
participation under article 6(1), the Chamber magsider the charge under the appropriate form
within the indictment and fair noticfFootnote omitte}d >*®

259. The Appeals Chamber notes that it has long b practice of the Prosecution to merely
guote the provisions of Article 6(1) of the Statutghe charges, leaving it to the Trial Chamber to
determine the appropriate form of participation emdérticle 6(1) of the Statute. The Appeals
Chamber reiterates that, to avoid any possible guitlyi it would be advisable to indicate in

relation to each individual count precisely andresgly the particular nature of the responsibility

>4 |bid., paras 282-283, referring to the Trial Judgemeatas 402, 417.
> Trial Judgement, para. 479.

¢ geeKordi¢ and CerkezAppeal Judgement, para. 27.

47 Cf. supraPart IIl.

*%8 Semanza Appeal Brief, para. 285.
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alleged®*® Nevertheless, even if an individual count of thdi¢tment does not indicate precisely

the form of responsibility pleaded, an accused migive received clear and timely notice of the
form of responsibility pleaded, for instance in ettparagraphs of the indictment. In the case at
hand, the Appeals Chamber is satisfied that theeAqmt had clear and timely notice that he was

being charged withinter alia, complicity in genocide and aiding and abettinteexination>>°

5. Genocide, Complicity to Commit Genocide and CrirAgainst Humanity

(a) Genocide

260. The Appellant contends that he could not hevicted for genocide on the basis of the
evidence adduced at trid* The Appellant submits that the Trial Chamber $thawot have
convicted him as a perpetrator or co-perpetratogerfocide because he did not fulfil a “key
coordinating role” or because there was no eviderice “high level genocidal plarr™ Since the
Appellant was not convicted by the Trial Chamberaggsrincipal perpetrator or co-perpetrator of
genocide but as an accomplice of genocide, thegeramts do not provide any reason to alter the
Trial Judgement. Further, for an accused to bevicted as perpetrator or co-perpetrator of
genocide, it is not necessary that he or she $u#fi‘key coordinating role” or that a “high level
genocidal plan” be established (even if the exisent a plan to commit genocide can be useful to

prove the specific intent required for genocithd).

261. The Appellant also contends that there is videace on record that thiaterahamwe
attacked Musha church on 13 April 1994 with themion to destroy in whole or in part the Tutsi
ethnic group>*

262. The ICTY Appeals Chamber has held that:

As to proof of specific intent, it may, in the ahse of direct explicit evidence, be inferred from a
number of facts and circumstances, such as theaesmtext, the perpetration of other culpable
acts systematically directed against the same grthup scale of atrocities committed, the

>4 NtakirutimanaAppeal Judgement, para. 478eksovskidppeal Judgement, n. 319.

%50 As to complicity in genocide, Count 3 of the Indient is directly on point; as to aiding and alnettxtermination,
seeparas 3.7 to 3.16 of the Indictment. The Appediar@ber also considers that the Appellant had @adrtimely
notice that he was being charged with orderingMlnisha church massacrseg para. 3.11 of the Indictment).

! Semanza Appeal Brief, para. 299. The Appelland alyues that conspiracy to commit genocide hasbaen
proved. However, the Appellant was convicted fomplicity in genocide geeTrial Judgement, paras 435, 436 and
553), not for conspiracy to commit genocide. Ictf&e was not even charged with conspiracy to cibigemocide.

52 Semanza Appeal Brief, paras 300-301.

53 Kayishema and Ruzindareppeal Judgement, para. 138jtagandaippeal Judgement, para. 52See alsdelisi¢
Appeal Judgement, para. 48.

5 Semanza Appeal Brief, paras 301-304.
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systematic targeting of victims on account of theiembership of a particular group, or the

repetition of destructive and discriminatory atte.
In the present case, the Trial Chamber found ttinegré were massive, frequent, large scale attacks
against civilian Tutsi in Bicumbi and Gikoro comnasif®® and that the Appellant took part in
these attack®’ The Appellant has not demonstrated that the TBreamber’s conclusions that the
principal perpetrators had the requisite intentdmmit genocid®® and that he had knowledge of

this and even shared the same infé@ntere unreasonable.

(b) Crimes Against Humanity

263. The Appellant asserts that, in light of thedings that the Prosecution did not introduce
sufficient evidence to prove that he worked in elesoperation with Bisengimana to organize the
massacre at Musha chur€hand that there was no evidence on record thatdenized, executed
or directed the attack on Tutsi refugees at Mwufiile on 18 April 1994°%* the Trial Chamber

should have acquitted him of crimes against hurgdaitthese attack¥?

264. The Appeals Chamber is not convinced by ttsedemissions. As to the Musha church
attack, even if the Trial Chamber was not satistleat there was sufficient evidence to prove that
the Appellant and Bisengimana worked in close coapm to organize the massacre at Musha
church, it was convinced beyond a reasonable divabthe Appellant participated in the attack by
gatheringinterahamweand by directing the assailants to kill Tutsi g#es>® The Trial Chamber
subsequently found that the Appellant had aidedadatted the principal perpetrators of the Musha
church massacre and was therefore guilty of criaggsnst humanity®* The Appellant fails to cast
doubt on this. As to the Mwulire hill attack, whilbe Trial Chamber was not convinced that the
Appellant had organized, executed or directed thecla it was convinced beyond a reasonable
doubt that “the Accused participated in the killiafTutsi refugees on Mwulire Hill on 18 April
1994.%%° The Trial Chamber subsequently found that the Mppehad aided and abetted the

% Jelisic Appeal Judgement, para. 47.

% Trial Judgement, para. 442.

57 bid., paras 206, 228, 244, 426, 430, 433.
8 |bid., para. 424.

*9bid., paras 427-429.

0 |pid., para. 207.

1 |pid., para. 228.

%2 Semanza Appeal Brief, para. 298.

*%3 Trial Judgement, para. 206.

5 |bid., paras 448-450 (murder as a crime against humadbg-465 (extermination as a crime against hutyani
*%bid., para. 228.
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principal perpetrators of the Mwulire attack andswierefore responsible for crimes against

humanity>®® Again, the Appellant fails to cast doubt on this.

265. The Appellant next submits that the Proseaoutiid not establish all the elements which, in
his view, must be proved before a conviction fomes against humanity can be entet¥din this

connection, the Appellant asserts that four elemenist be shown to establish a systematic attack:

(a) the existence of a political objective, (b)lanppursuant to which the attack is perpetrateanor
ideology, in the broad sense of the word, that iddstroy, persecute or weaken a community; (c)
the perpetration of a criminal action on a vengéaiscale against a group of civilians or the
continuous commission of inhumane acts linked totlzer the preparation and use of significant
public or private resources whether military of esth(d) the implication of high level political
and/or military authorities in the definition anstablishment of the methodical pl#f.

The Appellant also suggests that:

In Prosecutor v. Kupreskic et al. it was held ttheg essence of a crime against humanity is the
systematic policy of a certain scale and gravitgdied against a civilian population; the crimes
must be directed at the civilian population, spealfy identified as a group by the perpetrators of
those acts. The crimes must, to some extent baisgghand systematic although they need not be
related to a policy established at state leveth@xconventional sense they cannot be the work of
isolated individuals alone. The crimes must be afeatain scale and gravity. The Chamber
determined therefore that the three essential elesrere the requirement of an armed conflict,

directed against a civilian populatig?"n?
266. Examining whether these elements were edtaolisn the case at hand, the Appellant
submits: (1) the Prosecution did not prove theterise of a high-level policy against the Tutsi as
alleged in paragraphs 3.4 and 3.4.1 of the Indintm@) the Prosecution did not adduce evidence
of an armed conflict or of any attack by a partyatbarmed conflict; (3) the Prosecution did not
adduce any evidence of the systematic nature oéttlaeks; and (4) the Trial Chamber relied only

on its Decision on Judicial Notice to find that #lements mentioned above had been Tet.

267. Article 3 of the Statute of the Tribunal prbes:

The International Tribunal for Rwanda shall have gower to prosecute persons responsible for
the following crimes when committed as part of alegpread or systematic attack against any
civilian population on national, political, ethnigcial or religious grounds:

€) Murder;
(b) Extermination;
(c) Enslavement;

(d) Deportation;

%% |bid., paras 453-454 (murder as a crime against humasg-465 (extermination as a crime against hutgani
%" Semanza Appeal Brief, paras 298, 305-308.

%8 |bid., para. 305 (referring tBlaski Trial Judgement, para. 203).

%9 |bid., para. 306 (referring erroneously Koipreski: et al. Trial Judgement, para. 546 — the correct referdmieg
para. 544).

> |bid., paras 298 and 307.
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(e) Imprisonment;
® Torture;

(9 Rape;
(h) Persecutions on political, racial and religigusunds;

0] Other inhumane acts.

268. The Trial Chamber ikayesuinterpreted Article 3 of the Statute as requirihgt the
following elements be established before enteringraviction for crimes against humanity:

(i) the act must be inhumane in nature and characteising great suffering, or serious injury to
body or to mental or physical health;

(i) the act must be committed as part of a wideadror systematic attack;

(iii) the act must be committed against memberthefcivilian populatiori...]571

The AkayesuTrial Chamber considered that a fourth elementtbdse proved, namely that “the act
must be committed on one or more discriminatoryugds, namely, national, political, ethnic,
racial or religious grounds*?but the Appeals Chamber disagreed and explained:

The meaning to be collected from Article 3 of that6te is that even if the accused did not have a

discriminatory intent when he committed the actrgkd against a particular victim, he

nevertheless knew that his act could further ariioatory attack against a civilian population;

the attack could even be perpetrated by other psrand the accused could even objectto it. As a

result, where it is shown that the accused had ledye of such objective nexus, the Prosecutor is

under no obligation to go forward with a showingttthe crime charged was committed against a

particular victim with a discriminatory intent. lthis connection, the only known exception in
customary international law relates to cases afqrrtions.”®

269. The Appeals Chamber considers that the alsoaeorrect statement of the law. Contrary to
the submissions of the Appellant, the Prosecutidmdt have to prove the existence of a high-level
policy against the Tutsi: although the existencea giolicy or plan may be useful to establish that
the attack was directed against a civilian popakatind that it was widespread and systematic, it is
not an independent legal eleméfitSimilarly, the Prosecution did not have to prolve existence

of an armed conflict: contrary to Article 5 of theTY Statute, Article 3 of the ICTR Statute does
not require that the crimes be committed in thet@xtrof an armed conflic!®> This is an important

distinction.

270. The Appeals Chamber is also not convinced tatTrial Chamber concluded that the
widespread or systematic attack element had beablisbed in the absence of any evidence from

the Prosecution or by relying only on its Decisimm Judicial Notice. Indeed, the Trial Chamber

>"1 AkayesuTrial Judgement, para. 578.

2 |hid.

>3 pkayesuAppeal Judgement, para. 467.

" Kunarac et al Appeal Judgement, para. ®aski Appeal Judgement, para. 120.
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found that, fi]n light of the judicially noticed facts, the factdadings made in relation to the
internal armed conflict in Rwanda and the evideoiceassacres of civilians between 6 April 1994
and 31 July 1994 ... there were massive, frequengelacale attacks against civilian Tutsi in
Bicumbi and Gikoro communes$™ The Appellant has not demonstrated that thisifimdvas

unreasonable.

271. The Appellant also argues that the Trial Chamdored in convicting him of extermination
because there was no proof of preparation and @af#on of the murders.’ In this connection,

the Appellant avers that the Trial Chamber ignogedience that he never drove the red APEGA
vehicle that allegedly brought the equipménterahamweand soldiers to Musha and Mwulire, and
that the Trial Chamber itself found that he did plain, order or execute the massacres at the Musha
and Mwulire sites.  However, an accused need nok halanned, ordered or executed the
massacres to be convicted of extermination. Indéeticle 6(1) refers also to other modes of
participation. The Appeals Chamber does not cendight the Trial Chamber erred in convicting

the Appellant for aiding and abetting exterminafi6h
6. Mwulire Hill

272. Relying on the testimony of Witnesses VN and, ¥he Trial Chamber found that the
Appellant participated in the killing of Tutsi refaes on Mwulire hill on 18 April 1994; it held,
however, that there was no evidence that he orgdnizxecuted or directed the attatks.On the
basis of these findings, the Trial Chamber founé thppellant criminally responsible for
(i) complicity in genocide for aiding and abettitige principal perpetrators who killed members of
the Tutsi ethnic group at Mwulire hif° (ii) murder (a crime against humanity) for aidiagd
abetting the murder of Tutsi civilians at Mwuliré! lon 18 April 1994%%* though the Trial Chamber
vacated this conviction because it found that watutled in the extermination convictiof: (iii)
extermination (a crime against humanity) for aidiagd abetting the principals to commit
extermination at Mwulire hilf?3 (iv) violations of Common Atrticle 3 to the Gene@anventions

and of Additional Protocol Il (Article 4 of the Stae) for aiding and abetting the intentional

>5 Cf. Tadi¢ Appeal Judgement, para. 2Kunarac et al Appeal Judgement, para. 86.

"% Trial Judgement, para. 442 (references omitted).

>’ Semanza Appeal Brief, para. 308. The Appellaferseto theStaki Trial Judgement (para. 638) for his proposition
that extermination requires a degree of preparatiwhorganization.

"8 The Prosecution disagrees with this and submitsttie Appellant should have been convicted asrpeprator or
co-perpetrator of extermination. The Prosecuti@nguments in this connection are examisepraPart I11.

" Trial Judgement, para. 228.

%80 |bid., paras 431-433.

81 |bid., paras 451-455.

*82|bid., para. 505.
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murders committed at Mwulire hP* although a majority of the Trial Chamber was asgin

entering a conviction on this coufit.

273. The Appellant takes issue with the Trial Charighassessment of the evidence on his
participation in the massacres at Mwulire fffi. In particular, the Appellant submits that theali
Chamber only considered and relied upon “unspetdied uncorroborated aspects of the evidence
of VN and VP” and that it ignored relevant testigoand exhibits®’ Many of the arguments
raised by the Appellant in this respect merely a¢@@guments made on the issue of the alibi. The
Appeals Chamber has already concluded that the IRympdnad not shown that the Trial Chamber

erred in its treatment of the alit5f

274. As to the other evidence that the Trial Chamddkegedly ignored, the Appellant first
submits that Rugambarara made a “confession” whighposedly “absolved the Accused of this
and other crimes in the regioff® However, the reference provided by the Appeldnes not
seem to be the correct off8.The Appeals Chamber has considered the transcoiptthe
intercepted telephone conversations involving Ruggmara, but it has not found any confession

“completely absolving the Accused™®

275. The Appellant contends that the Trial Chamdépeored Witness XXK'’s testimony that “she
never saw Semanza drive that vehicle., the red APEGA vehiclen April 1994 and that she did
not see Semanza in April 199%% However, this is a distortion of Witness XXK’sstenony, who
only said that she did not see the Appellant difveered APEGA vebhicle in April 19942 The fact
that Witness XXK did not see the Appellant drivattirehicle does not necessarily imply that he
did not drive it at all in April 1994.

83 |bid., paras 463-464.

4 |bid., para. 535.

*%|bid., paras 535-536.

*% Semanza Appeal Brief, paras 310-326.

87 |bid., para. 310. The “evidence” allegedly ignored hg fTrial Chamber includes (in the words used by the
Appellant): the testimony of Withesses VAR, Ruzinda Kaiser, XXK, CBN; the telephone conversations b
Rugambarara in Exh. P.11; Exhibits D.27A, D.28, M40, D.42, D.44; Court Document No. 5; and thesBcution’s
motion to call additional evidence at the closé®tase.

8 See supraectionll. D.

%89 Semanza Appeal Brief, para. 311, referring totthescript of intercepted telephone conversati@x (P11).

%0 The Appellant refers to “paragraphs 4931, 492M6491993, 4982, 4980, 4979 and 5006” of the trapsaf
intercepted telephone conversations (Exh. P11)aduioted there are no such numbered paragrajhhirP11 $upra
footnote 2488).

1 SeeExh. P.11.

92 Semanza Appeal Brief, para. 313.

93T, 23 April 2002, p. 45.
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276. The Appellant avers that the Trial Chamberorgd the statement of Munirana Etienne
(named by Witness VP as one of theerahamwebrought to Mwulire hill by the Appellant), who
affirmed that he did not see the Appellant atr@lhpril 1994°%* This witness did not testify at trial
and it seems that the Prosecution did not haveppertunity to cross-examine hitfr. Moreover,
his evidence was contradicted by Witness VP’s ewddethat the Appellant was at Mwulire hill,
which evidence the Trial Chamber found crediblehe TAppellant has not shown that the Trial

Chamber was unreasonable in preferring Witness ¥¥#tence to that of Munanira Etienne.

277. The Appellant also refers to “Court Document. IS$”, which he alleges shows that the
Prosecution exaggerated the scale of the attackéwatire®®® and calls into question the Trial
Chamber’s finding in its Decision on Judicial Netithat there were widespread or systematic
attacks in the regioft’ However, the witnesses who testified before thial @hamber gave strong
testimony about the events at Mwulire, including ttumber of people who were killed théf@.
The Appellant has not demonstrated that the Tri@rGber was unreasonable in relying on their
evidence for its finding as to the numbers kifétSimilarly, the Appellant has not shown that the
Trial Chamber was unreasonable in concluding that attack at Mwulire hill was part of
widespread or systematic attacks against the fitsi.

278. Finally, the Appellant refers to Witness XXKégidence that the Appellant fled the region
on 18 or 19 April 1994, which would allegedly hgaevented him from taking part in the attack on
Mwulire hill on 18 April 1994°°* However, the Trial Chamber considered this evidesnd yet it

found that the Appellant participated in the attatkVwulire hill. The Appellant has not shown

that the Trial Chamber erred in doing so.

279. Therefore, the Appeals Chamber is not condribat the Trial Chamber was unreasonable

in finding that the Appellant participated in thigagk at Mwulire hill.

% Semanza Appeal Brief, para. 314, referring to ExH, D.40, and D.41.

% prosecution Response, para. 274.

% Semanza Appeal Brief, para. 315. The Appellasb alontends that Witness VN'’s testimony on the &ven
Mwulire hill differed from his account of the sameents in “Court Document No. 5”, but the Appellalttes not
provide any reference in support of this assertion.

*%” Semanza Appeal Brief, para. 316.

% |n this connectiorseeTrial Judgement, paras 224 to 228.

9 |n particular, the Trial Chamber was entitled tefpr the testimony of the witnesses that appehedore it to the
assertions in “Court Document No. 5”.

9 Trial Judgement, para. 442.

1 Semanza Appeal Brief, para. 322.
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H. Rape of Victim A, Murder of Victim B, Torture and M urder of Victim C (Ground 13)%%?

280. The Trial Chamber found that Victim A (a.kWitness VV) was rape®? that Victim B
was murderet!* and that Victim C (a.k.a. Rusanganwa) was tortuaed murdere@® The
Appellant was found criminally responsible for rage a crime against humanity (Count 10: the
Appellant was held liable as an instigator for thpe of Victim A)®° for torture as a crime against
humanity (Count 11: the Appellant was found resgmasas a principal perpetrator in relation to

Victim C and as an instigator in relation to Victa®®’

and for murder as a crime against humanity
(Count 12: the Appellant was found responsible g@sirEcipal perpetrator in relation to Victim C

and as an instigator in relation to Victim 8.

281. The Appellant first submits that no reasondbial Chamber would have found as the Trial
Chamber did in paragraphs 46 to 61 of the Trialg@utent® and yet convict him on Counts 11
and 12°* However, Counts 11 and 12 are based upon pafagy@p7 and 3.18 of the Indictment,
which, unlike paragraphs 3.7, 3.8, 3.9, 3.15 add® &f the Indictment, were not found to be too

imprecise to maintain a conviction.

282. Second, the Appellant contends th#the alleged victim A was tortured and murdered in
Musha Church whereas the alleged victims B and @ waped and C murdered at another location
found to be Nzige®! In the Appellant’s view:

it was not appropriate to have lumped these euvegether especially as the co-perpetrators were
different and no evidence was established thatté® events were related in any manner

92 The Appellant describes this ground as “Countsaid 12 (Torture and murder of Victims B and C, &ape of
Victim A)”, but the findings of the Trial Chamberene that Victim A (a.k.a. Witness VV) was rapedi&l'dudgement,
para. 261), that Victim B was murdered (Trial Judget, paras 261-262) and that Victim C (a.k.a. Rgaawa) was
tortured and murdered (Trial Judgement, paras A(8):-2

%3 Trial Judgement, para. 261.

94 bid., paras 261-262.

% |bid., paras 209-213.

6% |hid., para. 479.

97 bid., para. 488.

€% bid., para. 494.

9 |n that section of the Trial Judgement, the T@&lamber found that several allegations in the munt were
defective in that they failed to specify preciséedeor criminal acts. SeeTrial Judgement, paras 50-52 and 61, where
the Trial Chamber finds that the broad allegationsaras 3.7, 3.8, 3.9, 3.15 and 3.16 are impeibhysgague.)

®10 semanza Appeal Brief, para. 327. In the samegpaph, the Appellant also contends that the “imdesit as
retained or comprehended by the Trial Chamber egpaphs 10 and 162 to 164 of the Judgement isasuily
different from the indictment as laid,” thdtfhis was done to circumvent the insufficiency of imgictment in respect
of counts 11 and 12, which relied on paragraph# arid 3.18” and that he “did not plead to tfeadnended indictment
as laid or the indictment as modified by Judgememaragraphs 3.11 and 3.18 contrary to the indiotii These
arguments have been dismissed ab&eesectiondl. B. andll. C.

®11 Semanza Appeal Brief, para. 328, allegedly rafgrto the Trial Judgement, para. 180 (in this paely, the Trial
Chamber summarizes the testimony of Prosecution&¥# V'V as to the events leading to the attack oshe church).
The Appellant again confuses the findings of thialflChamber: Victim A was raped and Victim B waldd in Nzige,
while Victim C was tortured and killed at Musha oftu SeeTrial Judgement, paras 209-213, 261-262.
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whatsoever. There was no evidence on record teepitmat the said isolated acts were paif of
widespread and or systematic violations by the spempetrators against a civilian population on
the grounds of ethnic, political or racial groundche Accused allegedly arrived at each site after
unidentified perpetrators had already consummatedctimes. No evidence, from which the

intention of the perpetrator could be inferred, weasr adduced™
283. Contrary to what is asserted by the Appelléng relevant events were not “lumped
together” by the Indictment or the Trial Judgemeftcording to paragraph 3.17 of the Indictment:
Laurent SEMANZA spoke to a small group of men irkk@o Commune. He told them that they
had killed Tutsi women but that they must also répem before killing them. In response to
Semanza’s words the same men immediately went terevtwo Tutsi women, Victim A and

Victim B, had taken refuge. One of the men rapectiki A and two men raped and murdered
Victim B.

According to paragraph 3.18 of the Indictment:

On or about 13 April 1994, in Musha Secteur, Gik@mmmune, Laurent SEMANZA and Paul
BISENGIMANA interrogated a Tutsi man, Victim C, wrder to obtain information about the
military operations of thénkotanyi or RPF. During the time the interrogation wasrtgkplace,
the RPF was advancing toward Gikoro and Bicumbimomes. Laurent SEMANZA and Paul
BISENGIMANA each cut off one of Victim C’s arms whithey were interrogating him. Victim
C died as the result of these injuries.

The Trial Chamber found that these events occlorethe same dai}® but nevertheless dealt with

these events separat&lj. The Appeals Chamber sees no error in this.

284. The Appellant next contends that a reasonbté Chamber would have acquitted him on
all these counts upon proper consideration of Hiib.27, D.28, P.35 and D.42, of the testimony
of Witness VV, and of “the preponderance of evidetiat the victims in all cases were both Hutu
and Tutsi.®™ In the view of the Appeals Chamber, this is tamwe and unsubstantiated to
demonstrate any error of the Trial Chamber thatld/iustify intervening.

285. The Appellant avers that he has been conviatedhe instigator of crimes (killing and
raping) that were already underway prior to higvat'® This is unpersuasive: while there might

have been violence in the region before the Appeltaade his “speech” on 13 April 1994, the

®12 semanza Appeal Brief, para. 328 (no referencésetoecord provided).

®13 Trial Judgement paras 209-213 and 258. As tdrthiggation, Witness VV testified that the Appellanade his
speech just prior to departing for the attack onshuchurch gee Trial Judgement, paras 253-254). It is unclear
whether the assailants first raped Witness VV ahedkVictim B before going to attack Musha chumhwhether they
were not part of the assailants at Musha chureahTtial Chamber did not make a finding on this) this is irrelevant
to the Appellant’s responsibility: even if he was longer in Nzige at the time Witness VV was rapad Victim B
killed, his responsibility is for instigating thage and murder, not committing.

614 SeeTrial Judgement, paras 209-213 and 257-262. sldigcussion of the criminal responsibility of thppellant,
the Trial Chamber also considered these eventgaepa Trial Judgement, paras 480-494. Even éf ¢bnvictions
themselves were based on the two series of eveihisi was permitted by Counts 11 and 12 of thedimoént), this
does not mean that the Trial Chamber “lumped tagéthe events.

®1> Semanza Appeal Brief, para. 329. As to Witnessa/éstimony, the Appellant is referring to T. 29rbta2001, pp.
9 and 43.
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Appellant was convicted not for instigating thi®kence in general, but for instigating the rape of

Victim A and the murder of Victim B, events whichaurred immediately after his “speech.”

286. The Appellant also alleges that the Prosecuhias not made out the elements of co-
perpetration or all the elements of torture liddgdheFurund‘ija Trial Judgement; in particular, the
Prosecution has not proved that he acted in argialfior semi-official capacity'’ However, as
noted abov&® the public official requirement is not a requiretheutside the framework of the
Torture Convention. Accordingly, it was not necegse show that the Appellant acted in an
official or semi-official capacity when he tortur&tictim C (or that bourgmestre Bisengimana was

a co-perpetrator).

287. The Appellant submits that the testimony ofn&$s VV concerning the death of her cousin
is not credible because she said that she “recedritze remains of her cousin by watching her toes
in an area in front of the house in which she wasell.®*® This is a misstatement of the evidence.
Witness VV testified that three of the men who hsigtned to the Appellant’s exhortations came to
the house where she and Victim B (her cousin) vistang, that they took Victim B outside, that
Victim B screamed that she preferred to be killed that, after she was raped, Witness VV left the
house and saw that her cousin had been killed amidbwith the toes still sticking offt°
Accordingly, the Appellant has not demonstrated tin@ Trial Chamber was unreasonable in
relying on Witness VV’s testimony and in findingathVictim B had been killed by the men who
had heard his exhortations.

288. The Appellant makes the argument that the Qimber unreasonably erred since he was
convicted for crimes which occurred at the sameetibyut in different places (Nzige and Musha
church)®** The Appeals Chamber is not persuaded. Althoungh Trial Chamber noted that
Witness VV had “testified that the event was cormgemaneous with the attack at Musha Church”
and therefore found that the attack on Witness \¢dtiored on or about 13 April 199% the use of
the word “contemporaneous” was simply intended samthat the rape of Witness VV and the
attack on Musha church had both taken place orsdnge day. This becomes clear when taking

into consideration the last two sentences at papig258 of the Trial Judgeméfit.Moreover, the

61 Semanza Appeal Brief, para. 330.

17 |bid., para. 331.

8 See supraectionll. G. 1. (e)

®19 Semanza Appeal Brief, para. 333 (no referenckeaecord provided).
20T 29 March 2001, p. 11.

%21 Semanza Appeal Brief, paras 335, 341.

22 Trjal Judgement, para. 258.

%23 |pid.:
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Trial Chamber accepted Witness VV’s testimony tladter his “speech,” the Appellant went to
Musha church®* The Trial Chamber considered that the Appellast fold a group of men to rape
Tutsi women before killing them and then went todWda church. The Appellant does not show

that this was unreasonable.

289. The Appellant asserts that he was wrongly iobed on Counts 10-12 and 14 and that the
language in which he allegedly told thterahamweo commit the crimes detailed in those counts
was not made out at trial or even set out in tliéctment®® However, it is not necessary to charge
and prove the “exact” language used by an accudddre, paragraph 3.17 of the Indictment
described in sufficient detail the contents of #tatements of the AppelldAt and there was
evidence to make out this allegatifi. The Appellant has not demonstrated that the Ofalmber

erred in this regard.

290. Finally, the Appellant — purportedly drawing the AkayesuTrial Judgement — seems to
suggest that, even if his statements were madehmyt,would still only establish that he incitee th
crimes rather than instigating théfi. However, the Trial Chamber’s holding that the Ajgmt
instigated the rape of Victim A and the murder dttvn B was based on its finding that the
Appellant's words had been immediately acted ufdnThe Appellant has not shown that this

finding was in error.

. Murder of Victims D, E, F, G, H, and J (Ground 15)

291. Paragraph 3.19 of the Indictment provides:

On or about 8 April 1994, Laurent SEMANZA met JuseRUGAMBARARA and a group of
Interahamwein front of a particular house in Bicumbi Commuh@urent SEMANZA told the
Interahamweto search for and kill the members of a particulattsi family. Immediately
thereafter, in Laurent SEMANZA's presence, JuveIUGAMBARARA also told the
Interahamweto locate and kill the same Tutsi family. A shiime later thdnterahamwesearched
a field near the house and found and killed foumimers of the family; Victim D, Victim E,
Victim F and Victim G, and also a neighbor, Victiin and her baby, Victim J.

Although the witness did not specify a certain dateApril 1994, the Chamber notes that she
testified that the event was contemporaneous Whiéhdttack at Musha church. Therefore, the
Chamber finds that the attack on Witness VV ocalime or about 13 April 1994.

624 SeeTrial Judgement, paras 180 (referring to T. 292001, p. 9) and 197.

62> Semanza Appeal Brief, para. 338.

526 paragraph 3.17 of the Indictment states: “LauBEMANZA spoke to a small group of men in Gikoro Goone.

He told them that they had killed Tutsi women thattthey must also rape them before killing themrdsponse to
Semanza’s words the same men immediately went ®revtwo Tutsi women, Victim A and Victim B, had &k
refuge. One of the men raped Victim A and two megred and murdered Victim B.”

%27 Trial Judgement, paras 253 (referring to T. 29&2001, pp. 9, 33-35) and 261.

%8 Semanza Appeal Brief, para. 340.

% Trial Judgement, para. 261.

96
Case No.: ICTR-97-20-A 20 May 2005



292. Relying on the testimony of Witness VAM, theal Chamber found that these allegations
had been made of Armed with this conclusion, the Trial Chamberch#iat the Appellant was
criminally responsible for murder (a crime agaimsimanity) for instigating the murders of Victims
D,E,F,G,Hand &'

293. The Appellant recalls his arguments in refatio Grounds 2 (Indictment) and 4 (Alibi) of
his appeal to show that the Trial Chamber errefthuling that the allegations in paragraph 3.19 of
the Indictment had been made 8%t. The Appellant contends that the Trial Chambeeckin its
evaluation of Exhibits P.11 and D.2 and that itoiged contradictory evidence as to where he was at
the relevant tim&* The Appellant also contends that it was unredsient hold that he had
control over thénterahamwesince he had no official positidi? For the reasons given earlier,
these arguments are rejectéd.

294. The Appellant also contends that there iscl & evidence that he was a co-perpetrator
with Juvenal Rugambaraf& In this connection, the Appellant argues thds itinclear why the
Indictment charged both him and Rugambarara witimgethe Interahamweto search for and kill
members of a particular family; the Appellant futtcontends that the Prosecution did not prove

that his alleged orders directly resulted in tHeris.%*’

295. Similar arguments have been addressed abbweiffices here to reiterate that, for the
Appellant to be found guilty of instigating murdas a crime against humanity, it is irrelevant
whether he acted in cooperation with authoritiesg@&nbarara). As to the question of whether
there was sufficient evidence to show that the Appesubstantially contributed to the killingseth

Trial Chamber found that this was the c&8eThe Appellant fails to cast doubt on this finding

296. The Appellant argues that the Prosecutiordaib plead and prove the precise instigating
language he allegedly us&. As noted above, it is not necessary to chargepamee the “exact”
instigating language used by an accu$€dHere, paragraph 3.19 of the Indictment gave cefiit

3 bid., paras 271-272.

%31 1bid., paras 495-499.

632 Semanza Appeal Brief, para. 342.

%33 |bid., para. 343.

34 |bid., para. 343.

83> 3See supraectiondl. B. Il. D. Il. G. 1. (c)
836 Semanza Appeal Brief, paras 344-345.
%37 bid., para. 345.

%3 Trial Judgement, paras 497 and 498.

639 Semanza Appeal Brief, paras 346-347.
40 gee supraectionll. G. 1. (d) andl. H. .
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information about the tenor of the statement amdettwas evidence to make out the allegations in

the Indictmenf* The Appellant has not demonstrated that the TGi@mber was unreasonable.

297. The Appellant also submits that Witness VANdhee grievance against him, rendering her
testimony unsafé® However, the animosity between the Appellant amembers of Witness
VAM'’s family was part of the case against the Apget: arguably, it was because of that animosity
that he toldnterahamweo search for and kill Witness VAM’s husband aachfly.*** Further, the
Appellant has not demonstrated that VAM testifiedruthfully. Accordingly, the Appellant has
not shown that the Trial Chamber was unreasonabkelying on Witness VAM’s testimony on
this.

298. The Appellant further contends that the T@alamber ignored Witness VAR'’s testimony
that he saw the Appellant on 8 April 1994, in thatindermines the Prosecution case in respect of
the alleged instigation to kill victims D, E, F, &,a neighbour and her child J on tH2[8f] April
1994 and the alleged instructions to Bisengimanherd” or the 9" to burn down the church as
relied on by the Chamber with the words allegedtgred in Mabare, and judicial notice to find
specific intent to commit genocidé&** However, although the evidence of Witness VARds$
discussed in the Trial Judgement, this does naessegily imply that the Trial Chamber ignored it
completely. The Appellant must demonstrate thateasonable trial chamber could have reached
the conclusion reached by the Trial Chamber hadnsidered the evidence of Witness VAR. The

Appeals Chamber is not convinced that this dematistr has been made.

J. Expert Evidence (Ground 19)

299. The Appellant advances several argumentseckltt the testimony of Professor André
Guichaoua, who gave evidence for the Prosecuticemasxpert witness. The Appellant contends
that Professor Guichaoua did not qualify as an exgmcerning the Appellant’s alleged influence
and reputation because the witness had neither kitlogv Appellant nor written about him prior to
submitting his expert repotf® He notes that portions of Professor Guichaowgssirmony related

to the Appellant’s house in Gahengeli, but thatwlimess visited the house only after it had been

%41 gSeeTrial Judgement, paras 264-272.

%42 Semanza Appeal Brief, paras 348-349.

%43 prosecution Response, paras 300-301.

%44 semanza Appeal Brief, para. 312, no referenckedranscript for the testimony of Witness VAR pded.
%5 bid., para. 350.
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destroyed and was in ruifi€. Thus, he avers, Professor Guichaoua was incompietestify

about this matter.

300. The Appellant argues further that Professack&aoua refused to reveal the sources of his
information, and that his report and testimony ¢ituned character and reputation evidence that
was inappropriate given that the Appellant hadpiated his character in isstfé. He asserts that
his alleged character and influence were mattessitalvhich only factual withesses, not an expert,
could testify®*® Thus, the Appellant maintains, the Trial Chambietated Rule 93 of the Rules of
Procedure and Evidence and Articles 19(1) and 20thef Statute by admitting Professor

Guichaoua’s report and testimofy.

301. The Appellant’s assertion that Professor Gaocta was not qualified as an expert witness is
belied by his counsel’s concession at trial th#es . . . he is an expet® The Trial Chamber also
noted at trial that the Appellant’s counsel hadlttle Chamber “that he has no doubt about the
competence of Professor Guichaoua and he doesptsepProfessor Guichaoua as an expert
witness®>! — a characterization with which counsel registeredlisagreement. Having conceded
that Professor Guichaoua was qualified, counsedesyently waived the opportunity, when it was
presented, to cross-examine Professor Guichaouathen matters of his competence and

qualifications®>?

302. Even setting aside the Appellant’s failurechallenge Professor Guichaoua’s expertise at
trial, his arguments fail on the merits. The Apgaf’'s contentions are internally contradictory.
The Appellant argues on the one hand that Profésamhaoua did not know enough facts: that he
was unqualified because he lacked personal knowlefighe Appellant’s influence and reputation
before beginning to prepare his report, and thavag incompetent to testify about the Appellant’s
home because he never saw it before its destruction the other hand, he avers that Professor
Guichaoua’s testimony constituted factual testimthat was inappropriate as a substantive matter
for an expert witness. In either event, the Apgellmisconceives the role of expert witnesses

generally and the content of Professor Guichadiegtsmony in particular.

%4 |bid., para. 352.

%7 bid., para. 350.

%48 |bid., para. 353.

9 bid., para. 350.

50T 24 April 2001, p. 24.
1 1bid., p. 39.

52bid., pp. 48-53.
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303. The purpose of expert testimony is to supplgcilized knowledge that might assist the
trier of fact in understanding the evidence befareExpert witnesses are ordinarily afforded wide
latitude to offer opinions within their expertisteir views need not be based upon firsthand
knowledge or experience. Indeed, in the ordinaseahe expert witness lacks personal familiarity
with the particular case, but instead offers a viemsed on his or her specialized knowledge
regarding a technical, scientific, or otherwisectise set of ideas or concepts that is expectéd to
outside the layperson’s ken.

304. In this case, the Prosecution tendered Pmfé&agichaoua’s testimony as a sociologist who
was in Rwanda for part of April 1994 and who is expert in questions of genociffé. His
testimony was based on research conducted witkisdbpe of his expertise; it was not founded on
personal experience. The Trial Chamber appropyiatedited his general testimony concerning
the behaviour of officials during the events of 49But not his specific testimony speculating on
the Appellant’s behaviol?* The Trial Chamber acted well within its discretio concluding that
the expert withess was qualified. The Appeals GQ¥ans satisfied that the expert’s testimony was

appropriately admitted into evidence.

305. The Appellant's more specific argument conicgyrthe basis for Professor Guichaoua’s
testimony is similarly of no avail. In responsegigestions posed by Defence Counsel regarding his
sources, Professor Guichaoua stated that he hadshesying the issue of genocide, and the area of
Rwanda in particular, for many years and had actaied a number of resourc®s. He explained
that his methodology when undertaking analysis ofaae is first to consult those resources,
including administrative reports. He then veriftbe information in the notes he has taken and
talks to some of his usual contats. And although Professor Guichaoua declined to sepus
entire address book to public view, he indicatesvhilingness to disclose particular resources and
contacts if asked about specific matf®fs. Thus, the witness candidly disclosed both his

methodology and his sources.

306. The Appeals Chamber concludes that the Triaan@er appropriately admitted and
considered the expert evidence, and it accordidgimisses this ground of the appeal.

3 |bid., pp. 57-62.

4 SeeTrial Judgement, para. 144.
55T, 24 April 2001, p. 93.

% bid., pp. 93-94.

7bid., p. 95.
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K. Cumulative Charging (Ground 20)

307. The Appellant argues that he was improperhargéd on cumulative groun&®
Specifically, he contends that it was impermissiblehim to be charged with genocide, complicity
to commit genocide, and crimes against humanitytersame conduét® Citing theBlockburger
test from the jurisprudence of the United St&t8she Appellant submits that the charges against

him were so overlapping in their elements and theiofs that the indictment was defectff&.

308. The ICTY Appeals Chamber stated‘@ebi}i that ‘Fcgumulative charging is to be allowed
in light of the fact that, prior to the presentatiaf all of the evidence, it is not possible toattatine

to a certainty which of the charges brought agaamsgccused will be provefi®® The Appeals
Chamber explained thaFtghe Trial Chamber is better poised, after the psirpeesentation of the
evidence, to evaluate which of the charges maye@ned, based upon the sufficiency of the
evidence.®®® For that reason, the Appeals Chamber noted‘diebi}i “cumulative charging
constitutes the usual practice of both this Tribusrad the ICTR.2®* This Appeals Chamber
confirmed inMusema an ICTR case, that “the above holding on cumatiharges reflects a

general principle and is equally applicable” to RTase$®

309. The Appellant’'s arguments in this case armlylaneritless in light of théelebi}rMusema
principle. Regardless of whether the charges weneulative or not, the Prosecution was entitled
to bring overlapping charges. It is up to the T@aamber at a later stage to winnow the charges
and to prevent impermissibly cumulative conviction¥he Appeals Chamber therefore rejects
ground 20 of the appe&®

L. Sentencing (Ground 22)

1. The Sentence

310. To recapitulate matters relating to the verai sentence, the Trial Chamber convicted the
Appellant of one count of complicity in genocideo{fit 3), one count of aiding and abetting

extermination as a crime against humanity (Counosg count of rape as a crime against humanity

%8 Semanza Appeal Brief, paras 354-367.

9bid., para. 354.

650 Blockburgerv. United States284 U.S. 299, 304 (1932).
¢! Semanza Appeal Brief, paras 360-361.

€52 nelebi}i Appeal Judgement, para. 400.

%3 |pbid.

4 bid.

%> MusemaAppeal Judgement, para. 369.
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(Count 10), one count of torture as a crime agdingtanity (Count 11), and two counts of murder
as a crime against humanity (Counts 12 and®¥4)The Trial Chamber sentenced the Appellant to
two terms of 15 years’ imprisonment for complialygenocide (Count 3) and aiding and abetting
extermination as a crime against humanity (Courif%)Because these convictions were based on
identical facts — the massacres at Musha churchivamdlire hill — the Trial Chamber ordered these

sentences to run concurrentfy.

311. The Trial Chamber also concluded that the iotions on Counts 10, 11, 12, and 14 were
based on related factual events, and that the remgefor those crimes accordingly should run
concurrenth?’® It entered the following sentences: seven ydarprisonment for instigating rape
as a crime against humanity (Count 10); ten yaarptisonment for instigating torture by rape and
personally committing torture as a crime againshanity (Count 11); ten years’ imprisonment for
instigating one murder and personally committinge anurder (Count 12); and eight years’
imprisonment for instigating the murder of six mers (Count 145" The Chamber ordered that
the sentences for Counts 10, 11, 12, and 14 slalsdrved consecutively to the concurrent
sentences for Counts 3 and 5, making a total seatef25 years’ imprisonmef Pursuant to the
Appeals Chamber decision of 31 May 266bthe Trial Chamber reduced the sentence by six

months for violations of the Appellant’s rights thg his pre-trial detention in Cameroon.

2. Standard of Review

312. The Appellant raises a number of challengeshéo sentence. Before reviewing those
challenges, the Appeals Chamber first recalls thadard of review. The Appeals Chamber’'s
review of an appeal of the sentencing portion gidgement is notle novo Trial Chambers are
vested with broad discretion to tailor the penalte fit the individual circumstances of the acclse
and the gravity of the crimfé? As a general rule, the Appeals Chamber will mvige a sentence
unless the Trial Chamber has committed a “discérétror” in exercising its discretidii® It is for

the Appellant to demonstrate how the Trial Chamimartured outside its discretionary framework

8% The Appellant also claims that the Trial Chamb@rdgement is invalid because it contains cumutationvictions.
This argument is considered in the next section.

7 Trial Judgement para. 553.

€8 bid., para. 585.

%9 bid.

7% bid., paras 586-587.

"1 |bid., para. 588.

672 |bid., paras 589-590.

67 Semanza Appeal Decision.

674 Celebii Appeal Judgement, para. 717.

675 Tadi¢ Judgement in Sentencing Appeals, para.s22; alsaBlaski: Appeal Judgement, para. 6@agan Nikoli
Appeal Judgement, para. 9.
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in imposing the senten@® A Trial Chamber's sentencing decision may theefonly be
disturbed on appeal if the Appellant shows thatThal Chamber erred in the weighing process
either by taking into account what it ought noteve considered or by failing to take into account

what it ought to have consider&d.

3. Cumulative Convictions

313. The Appellant first contends that the Triab@lber failed to apply the principles laid out in
elebi}i and erred in entering cumulative convicti6ffs.Because of this failure, he contends, his
cumulative convictions and sentence violate thegipie of double jeopardf/° He submits that

the Trial Chamber considered as aggravating fatharseffect of crimes charged cumulatively, the

number of deathgands the influence of the Accused®

314. The Appellant advances this argument in a losocy way. He does not identify the
respects in which he believes his convictions wenmaulative, and he offers little in the way of
supporting arguments. Nonetheless, the AppealsnGeawill consider his contention to ensure

that the proscription on cumulative convictions was abridged.

315. The general test for cumulative convictions wecently reaffirmed in th&rsti} Appeal

Judgement:

The established jurisprudence of the Tribunal & thultiple convictions entered under different
statutory provisions, but based on the same condiret permissible only if each statutory
provision has a materially distinct element not taoved within the other. An element is
materially distinct from another if it requires pfoof a fact not required by the other element.
Where this test is not met, only the conviction emthe more specific provision will be entered.
The more specific offence subsumes the less spemi, because the commission of the former
necessarily entails the commission of the Idfter.

316. The Appellant was convicted under Count 3ashglicity in genocide, which is proscribed
by Article 2(3)(e) of the Statuf8? The Trial Chamber held that “there is no matediatinction

between complicity in Article 2(3)(e) of the Stawnd the broad definition accorded to aiding and

abetting in Article 6(1)%° The Trial Chamber further noted that “threns rearequirement for

67¢ Celebiti Appeal Judgement, para. 7Z&aganNikoli} Appeal Judgement, para. 9.

677 Celebiti Appeal Judgement, para. 7&ragan Nikoli Appeal Judgement, para. 9.

678 Semanza Appeal Brief, paras 370-372.

7 bid., para. 370.

%80 hid., para. 371.

881 Krsti} Appeal Judgement, para. 218 (footnotes omittedl alsoCelebii Appeal Judgementpara. 412-413;
NtakirutimanaAppeal Judgement, para. 54&&rdi¢ and CerkezAppeal Judgement, paras 1032-1033.

%2 However, the majority of the Appeals Chamber aders that the Appellant should be convicted of gatefor his
role in the massacre at Musha church and of coipliit genocide for his part in the Mwaulire hilltatk: see infra
section I11. A.

%83 Trial Judgement, para. 394.
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complicity to commit genocide in Article 2(3)(e) mors that for aiding and abetting and the other

forms of accomplice liability in Article 6(1)%**However, the ICTY Appeals Chamber held in

Krsti¢ that “the terms ‘complicity’ and ‘accomplice’ mancompass conduct broader than that of
aiding and abetting®® “[A]n individual who aids and abets a specific inteffersse may be held
responsible if he assists the commission of theelnowing the intent behind the crinf&® while
“there is authority to suggest that complicity iengcide, where it prohibits conduct broader than
aiding and abetting, requires proof that the acdmmaad the specific intent to destroy a protected
group.”®®” This was reaffirmed ifNtakirutimana where this Appeals Chamber saifijti reaching
this conclusion, th&rsti¢ Appeals Chamber derived aiding and abetting asdernobliability from
Article 7(1) of the ICTY Statute, but also consiglgrthat aiding and abetting constitutes a form of
complicity, suggesting that complicity under ArécR of the ICTR Statute and Article 4 of the
ICTY Statute would also encompass aiding and alggtbased on the sameens reawhile other

forms of complicity may require proof of specifittént.”*®®

317. The Trial Chamber also convicted the Appellahttrimes against humanity under five
separate counts: rape of Victim A (Count 10);udetof Victims A and C (Count 11); murder of
Victims B and C (Count 12); murder of Victims D, E,G, H, and J (Count 14); and extermination
(Count 5).

318. A conviction for genocide or complicity in gemde is not impermissibly cumulative with
the convictions for crimes against humanity. A \dotion for genocide under Article 2 of the
Statute requires proof of an “intent to destroywinole or in part, a national, ethnical, racial, or
religious group.®®® That is a wholly different legal and factual stiogvfrom the finding of a
“widespread or systematic attack against any ainifpopulation on national, political, ethnic, racia
or religious grounds” that must support a convittfor crimes against humanity¥ Upon this
basis, the Appeals Chamber has held that convition genocide and convictions for crimes
against humanity, based on the same facts, areig=ihe®®*

319. The Appeals Chamber accordingly turns nowhtodrimes against humanity convictions.

The Appellant’s convictions for murder are not cuaive because the two murder convictions

%84 Trial Judgement, para. 394.

885 Krsti¢ Appeal Judgement, para. 1%ke alsdNtakirutimanaAppeal Judgement, para. 371.
886 Krsti¢ Appeal Judgement, para. 140.

%7 bid., para. 142.

%88 NtakirutimanaAppeal Judgement, para. 500.

889 Article 2(2) of the Statute.

89 Article 3 of the Statute.
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were for the killing of different victims. As reaonted above, Count 12 was for the murders of
Victims B and C; Count 14 was for the murder oftifits D, E, F, G, H, and J. The convictions for
instigating the rape of Victim A (Count 10) and tteeture of Victim A (Count 11) present no

problems of cumulativeness, because they contéereint legal elements.

320. So, too, the conviction on Count 12, for thereshers of Victims B and C, does not overlap

impermissibly with the conviction for the torturé\ictim C. Murder and torture are composed of

different legal elements; that is, each crime costan element that the other does not. Torture
requires a specific, enumerated purpose: in this,d@ obtain information or a confession. Murder,

on the other hand, requires no such purpose; uireg only the intent to kill or inflict grievous

bodily injury. Thus, an accused may be convictedath offences.

321. Finally, the extermination count does not immesibly overlap with the murder

convictions, because the convictions were for déffie crimes involving different factual scenarios.

322. Accordingly, the Appeals Chamber is satistieat the Appellant’'s convictions were not

improperly cumulative.

4. Reduction of Sentence and Related Issues Concetmnfppellant’'s Pre-Trial Detention

323. The Appellant's arguments with respect to eseeihg focus heavily on his pre-trial
detention. This matter was the subject of a pdecision by the Appeals Chami3éf. The
Appellant filed a motion in 1999 to set aside hisest and detention as unlawful. The Trial
Chamber dismissed the motion, and the Appeals Cearstued its decision on 31 May 2000. The
Appeals Chamber noted that the Appellant had begairded for two periods of time in Cameroon,
and that he was transferred to the Tribunal's a@ystm Arusha after the second period of

detentior®®®

The issues on appeal were whether, during theseds of pre-trial detention, he had
been promptly informed of the charges against hid had been detained in accordance with

international human rights law.

324. The Appeals Chamber concluded that the App&laight to be promptly informed of the
charges against him was violated during his fiestiqu of detention because of the 18-day lapse

between his arrest and his being informed of trerges against hifit? With respect to the second

91 MusemaAppeal Judgemenpara. 370Krsti¢ Appeal Judgemenparas 219-22MtakirutimanaAppeal Judgement,
para. 542.

%92 Semanza Appeal Decision.

%93 |bid., para. 87. For a fuller procedural narrativearding the Appellant’s detentions in Cameroon aldted legal
developments, sabid., paras 4-20.

9bid., para. 87.
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period of detention, the Appeals Chamber found fhgpellant was already made aware of the
charges against him during his first detenfibh.Thus, if any violation of the Appellant’s rights
occurred, it was “less serious” than the violatiduring the initial detentioR®® The Appeals
Chamber also considered the Appellant’s claim tieatvas not afforded an opportunity to challenge
the lawfulness of his detention, because the T@hbmber did not hear his habeas corpus
petition®®” The Appeals Chamber concluded that “the AppeBarght to challenge the lawfulness

of his detention was violated>®

325. Having found these violations, the Appeals rGiber then considered the question of
remedy. It observed that the question of prejudioeist be assessed . . . in the light of the
circumstances of the cas®” The Chamber determined that “the remedy soughh&yAppellant,
namely his releas&wass disproportionate” to the rights violatid? Instead, it decided “that for
the violation of his rights, the Appellakitvags entitled to a remedy which shall be given when
judgement is rendered by the Trial Chambét."Specifically, the Appeals Chamber instructed the
Trial Chamber that, if it found the Appellant gyjlit should reduce his sentence to account for the
violation of his rights®® Pursuant to that instruction, the Trial Chamberits Judgement
considered the nature of the violations and coredudn light of “the importance of these
fundamental rights,” that it was “appropriate talwee the Accused’s sentence by a period of six

months.”%3

326. To the extent that the Appellant argues thatTrial Chamber failed to follow the Appeals
Chamber’s directive, that argument is misplacedhe Trial Chamber clearly considered the
Appeals Chamber’s decision and, after determininaj the rights violations were “importétg,”
reduced the Appellant’'s sentence accordingly. Thie Appellant can only contend that the
amount of this reduction was insufficient. But thgpellant has not provided a coherent argument,
much less cited any authority, regarding what waadstitute a more appropriate adjustment in his
sentence. Given that the Appeals Chamber canamtlgn discernible sentencing errors on review,
the Appeals Chamber concludes that the Appellargsiments concerning his pre-trial detention

fail.

% bid., para. 89.

% bid., para. 90.

%97 |bid., paras 112-114. The Appeals Chamber noted trafTttal Chamber did not hear the motion because the
Registry did not place it on the cause likiid. See alssuprasection I1.A.4.

% |bid., para. 114.

9 bid., para. 123.

" bid., para. 129.

%1 1bid., Disposition para. 6.

92 bid., Disposition para. 6(b).

"3 Trial Judgement, para. 580.
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327. The Appellant also argues that the Trial Chermibd not treat the issue of the pre-trial
detention violations with sufficient seriousnesscdiese it considered the violations only as a
mitigating factor and “ignored” the “denial of jirs.”’®* But the Appeals Chamber decision did
not specify the format in which the Trial Chambeasarequired to consider the rights violations; it
merely instructed the Trial Chamber to take thdations into account. It was reasonable for the
Trial Chamber to do so in the context of mitigaticigcumstances, since it is the finding of a
mitigating factor that results in the reductionao$entence. And as previously explained, the Trial
Chamber did not “ignore” the denial of justice; e contrary, it noted that the rights violations

were important. This argument is of no avail.

328. Finally, it is worth noting that the Appellaagppears to conflate two separate issues: (1) the
reduction in his sentence for the pre-trial viaatof his rights, and (2) credit for time servethe
Trial Chamber appropriately dealt with these issneseparate portions of its judgement. As just
explained, the Chamber granted a six-month redudtiothe sentence for the rights violations.

Separately, it afforded credit for time served ®fen years, one month, and nineteen d&ys.

329. The Appeals Chamber accordingly determines ttiea Trial Chamber properly complied
with the Appeals Chamber’s earlier decision in grapa reduction in the Appellant’s sentence for

the violations of his rights that occurred befaralt

5. Other Indictments

330. The Appellant also argues that indictmentsdfihgainst other defendants while the case
against him was pending contained information thatProsecution withheld from him, and that the
allegations in those indictments were at varianite the charges against hifff. He submits that

the withholding of this information was so prejudicto his defence that the Appeals Chamber

should quash the entire proceedings and order anief’

331. This claim is difficult to assess becauseAppellant does not identify the information that
was allegedly withheld from him, nor does he spebidw the indictments were different from his
own. In any event, the indictments at issue —reggaluvenal Rugambarara and Paul Bisengimana —

were signed on 1 July 2000. At that time, the Deéehad not yet begun its case and would not do

% Semanza Appeal Brief, para. 375.

% Trial Judgement, para. 584.

%% Semanza Appeal Brief, paras 382-384.
"7 bid., para. 385.
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so until 1 October 2001. Thus, there was ampleodppity to raise objections regarding the
different indictments with the Trial Chamb@?.

332. The Appeals Chamber rejects the Appellanttguest that, in light of the information

contained in the other indictments, it quash tfeegedings and order a new trial.

6. Mitigating Factors

333. The Appellant further contends that the Tdihlkmber failed to recognize certain mitigating
circumstance§®® Specifically, he argues that the Trial Chambeyusth have considered that the
Appellant himself was a victim of the insurgencyli®94, insofar as his daughter was assassinated
and his property destroyét. Moreover, he submits that the Trial Chamber ditl gonsider his
advanced age and poor hedfthhis activities in aiding and assisting refugees1890/*? his
general record of generous and favourable treatrmbritutsi/* his efforts “to bring peaceful
cohesion and social justice to the commutté 8r his attempts to bridge the ethnic gap and heal

“the wounds of division due to war and poverf}?”

334. Contrary to the Appellant’s arguments, thealT&hamber considered all of the mitigating
factors cited by the Appellant. The Trial Chamgpecifically noted that the Appellant argued that
he was himself a victim of the events of 1994 avat he suffered ill healt® The Trial Chamber
concluded that these factors were not relevantgatiig considerations in the Appellant’s
sentencind’ The Trial Chamber also noted the Appellant’s eatibn that his “twenty years of
development efforts . . . should be consideredaniding on the appropriate sentence,” and it
“considered the prior character and accomplishmeaftsthe Accused in mitigation of his
sentence™® Thus, the Appellant cannot argue that the Triadu@ber failed altogether to consider
the mitigating factors he cites. Rather, he caly amer that the Trial Chamber did not conclude
that these factors weighed as heavily in the balascthe Appellant would have liked. As noted
previously, however, a Trial Chamber’s sentenciagislon may only be disturbed on appeal if the

Trial Chamber committed a discernible error, othié Appellant shows that the Trial Chamber

"% See also supraection I1.A.5.

"9 Semanza Appeal Brief, paras 378-379, 391-392.
"0bid., para. 378.

1 pid.

"2 |pid., para. 379.

3 bid.

bid., para. 391.

3 |bid.; see alsabid., para. 392.
"®Trial Judgement, paras 575-576.
7 Ipid.

"8bid., para. 577.
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erred in the weighing process either by taking sxtoount what it ought not to have considered or
by failing to take into account what it ought toveaconsidered'® Given that the Trial Chamber
took into account all of the factors upon which thAppellant now relies, and given that the
Appellant has shown no discernible error in affogdinsufficient weight to a particular factor, the

Appellant’'s arguments assailing the judgement iis thspect are of no avail.

7. Aggravating Factors

335. The Appellant also argues that the Trial Chemdored in its assessment of the aggravating
factors. First, he asserts that the Trial Chambamtradicted itself in concluding that the
Appellant’'s prominence in the community constitused aggravating factdf° He notes that the
Trial Chamber did not find sufficient evidence tneict the Appellant for criminal responsibility
as a superior, and he contends that this findirgs dwt comport with the Trial Chamber’s later

treatment of his influence as an aggravating factor

336. Itis true that the Trial Chamber found “thi@ evidence of the Accused’s influence in this
caseFdidg not sufficiently demonstrate that he was a supénicome formal or informal hierarchy
with effective control over the known perpetratdts. But that finding is not inconsistent with the
finding that his “prominence and influence mademibre likely that others would follow his

negative example’®®

As the Trial Chamber itself explained, the Apaetl“no longer held the post
of bourgmestre,” but he “had been appointed toesérnthe parliament that was to be established
pursuant to the Arusha Accords, and he was stdlelyi regarded in his locality as an influential
person.”** The question of criminal responsibility as a sigreis analytically distinct from the
guestion of whether an accused’s prominent stdtasld affect his or her sentence. It was within
the Trial Chamber’'s competence and reasonablé fordonclude that the Appellant did not hold a
hierarchical position sufficient to render him li@dor criminal responsibility as a superior while

also finding that his influence was substantialugioto constitute an aggravating factor.

337. The Appellant further contends that the T@alamber’s finding regarding the number of

persons who died, and its use of that finding aaggravating factor, was based on insufficient and

9 Celebii Appeal Judgement, para. 780.
20 Semanza Appeal Brief, paras 387-388.
21 bid.

22 Trial Judgement, para. 417.

23 bid., para. 573.

4 pid.
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exaggerated evidené& The Appellant offers only a conclusory stateniarthis regard and does

not explain why the evidence was insufficient.

338. With respect to the number of deaths, thel TClaamber observed that it had already
considered this factor in assessing the gravitthefoffence of extermination and that it therefore
could not also consider the same factor as an aafing factor in the sentence for exterminatith.
The Chamber did, however, consider the number cfres to be an aggravating circumstance in
determining the appropriate sentence for compligitygenocid€?’” The Appellant has not

demonstrated that this conclusion contained argedigble error.

8. Sanctionable Conduct

339. The Appellant argues that a range of sandtienaonduct occurred during the proceedings,
and that this conduct should result in a “reasamabtiuction” orvacatur of his sentenc&® The

Appellant specifically refers to the following caunt:

the Prosecution’s introduction of Exhibit P.38 tbanhtained a judgement from the court of

first instance in Cameroon, which the Appellanestsswas forged?®
« the seriousness of the Appellant’s illegal detentroCameroori>°

» the Prosecution’s introduction of Exhibit P.11, ahiconsisted of transcripts of intercepted

telephone conversations that the Appellant conterede deliberately manipulatéd:

» the admission into evidence of photographs tha®eellant asserted were forged and that
the Presiding Judge ordered withdra(th:

» the information in the other indictments that wasaxiance with the indictment against the

Appellant’?

The Appellant urges the Appeals Chamber “to comsalethe above factors in quashing the

sentences or substantially reducing” th&f.

% Semanza Appeal Brief, para. 389.
"2 Trial Judgement, para. 571.

27 |bid.

28 Semanza Appeal Brief, para. 408.
2 bid., para. 409.

3%bid., para. 416.

1bid., para. 413.

32\bid., para. 414.

"33 bid., para. 415.
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340. The first two issues raised by the Appellatiie-forged document from Cameroon and the
seriousness of his pre-trial rights violations € #argely addressed by the foregoing discussion
regarding the reduction in the Appellant’s sentenée discussed, the Trial Chamber sufficiently
accounted for the violation of the Appellant’s pried detention rights in its six-month reduction i
his sentence. As for Exhibit P.38, the Trial Chaméxamined the evidence and concluded that the
validity of Judge Mballe’s attestation was a peegh matter that was bound up in the larger issue
of the Appellant’s pre-trial detentidi> Because those matters had already been addiegskd
Appeals Chamber in its decision of 31 May 2000, Thal Chamber reasonably declined to permit

the Defence to reopen the issue.

341. With respect to the disputed transcripts eftd#lephone conversations, the Appellant does
not specify a decision by the Trial Chamber thaish@ppealing, nor does he explain when, if ever,
he objected to the admission of the evidence befweTrial Chambef*® Indeed, as explained
above, the Defence made no objection to ExhibittP1 The Appeals Chamber has already
rejected the Appellant’'s arguments with respecth® Trial Chamber’'s evaluation of Exhibit
P.117%

342. As for the photographic evidence, the Appellamself notes that the Trial Chamber
ordered the evidence withdrawn. Further, as nabdve, the photographic evidence was
withdrawn not because the photographs had beeredorigut because the evidence had little
probative value and could have resulted in the tifleation of a protected witnesd? The
Appellant therefore has identified no sanctionataeduct.

343. Finally, the Appellant’s contention that théormation in other indictments was allegedly at
odds with the information in the Appellant’s indient has been addressed previously and need not

be reiterated heréd®

9. Rwandan Sentencing Laws

344. Finally, the Appellant submits that the T@ddamber failed to consider particular provisions
of the Rwandan Penal Col. First, he cites Articles 82 and 83 of the Codhjcl, he asserts,

34 bid., para. 417.

3> Trial Judgement, para. 40.

3% Eor a discussion of the disputed transcriptsat&® T. 14 December 2004, pp. 48-49.
3" See supraections I.A.6 and 11.D.3.b.i.

38 bid.

9 3See supraection 11.A.3.f.

"0 gee supraection 11.A.5.

41 Semanza Appeal Brief, para. 421.
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confer discretion on the judge to consider mitiggiactors and to alter the sentence accordifigly.
Second, he points to Articles 94 and 95, whichstiaées, prohibit the imposition of cumulative and

consecutive sentences for convictions on the sdraege’*

345. It is worth noting that the Trial Chamber maaglicit reference to “the sentencing practice
in the Rwandan court® That is all the Tribunal’s Statute requires —ctrerse to the general
practice regarding prison sentences in the codfdx@nda.” Moreover, the Trial Chamber did
not act in a manner contrary to Rwandan law. Algiothe Chamber did not specifically cite the
provisions to which the Appellant refers, it dids previously explained, consider a range of
mitigating circumstances. Thus, the Appellant&tion of Articles 82 and 83 of the Rwandan

Penal Code are of no avail, because the Trial Ckeaalbeady did what he now asks.

346. As for Articles 94 and 95, as previously expd, the Trial Chamber did not enter any
impermissible cumulative convictions, nor did itdose consecutive sentences for the same charge.
The Appellant’s consecutive sentences are for miffeconvictions involving different factual proof

and different elements. Hence, the Appellant’siargnts fail.

347. The Appeals Chamber concludes that the Thah@er did not err in fixing the Appellant’s
sentence. The Chamber accordingly dismisses Gra2md his appeal.

"2 |pid.
3 bid.
"4 Trial Judgement, para. 560.
5 Article 23(1) of the Statute.
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lll.  APPEAL OF THE PROSECUTION

348. During the appeal hearings, the Prosecutian@med Ground 1 (Commission of genocide,
extermination and murder) and Ground 3 (Elementdihg and abetting genocide and complicity
in genocide) of its appe&t® The Appeals Chamber now considers the remainireetgrounds of
appeal of the Prosecution, namely, Ground 2 onAthpellant’s liability for ordering crimes at

Musha church, Ground 4 on ‘war crimes’ and Grourmh%he Sentence.

A. Liability for Ordering Crimes at Musha Church (Grou nd 2)

1. Arquments of the Parties

349. The Prosecution’s second ground of appealerascthe Trial Chamber’s findings on the
events at Musha church and its legal qualificatbthe Appellant's participation in the evets.
The Prosecution contends that the Appellant shbala at least been found guilty for ordering the
killings of Tutsi in the genocide at Musha chuféhin support of its argument, it points to relevant
findings of the Trial Chamber and evider{¢&.

350. The Prosecution argues that the Trial Charebred in its assessment of the relationship
between “ordering” under Article 6(1) of the Statwnd superior responsibility under Article 6(3)
of the Statute. The Prosecution submits that tied ©hamber erred in positing that for “ordering”
to be established, it is necessary to have proofa afuperior-subordinate relationship. The
Prosecution contends that it need only be shownttigaAppellant had authority to order, and that

“others felt compelled to and did follow his ord&fs’

351. In support of its position the Prosecutior<itCTY and ICTR jurisprudence, and argues
that although there is a divergence of views betwespective Trial Chambers, most ICTY Trial

46T 13 December 2004, p. 47.

"7 Counts 1, 4, and 5 of the Indictment, and factinalings in paras 194-213 (general overview), 438-4Count 1),
446-450 (Count 4) and 462 (Count 5) of the Trialgament.

"8 prosecution Appeal Brief, para. 3.3. The relefactual findings are summarised by the Prosecutiofollows: The
Trial Chamber found in paragraphs 425 to 430 tlea&za provided substantial assistance to theipaingerpetrators
of the genocide. For the reasons set out in paphgr435 and 436, it entered a conviction for fggdand abetting” or
complicity in genocide under Count 1. Further, gal Chamber found in paragraphs 446 to 450 thetn&hza
encouraged and supported, and hence “aided antedbehe murder of refugees at Musha church, aafiob in

paragraph 450 that he was criminally responsitierforder as a crime against humanity (Count 4).il8ity, the Trial

Chamber found in paragraphs 461 to 465 that Semimteationally aided and abetted the principal pénators at
Musha church, concluding in paragraph 465 that be eriminally responsible for aiding and abettigeemination

(Count 5).

9 prosecution Appeal Brief, paras 3.5-3.9.
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Chambers do not require proof of a superior-sulnaitéi relationship for “ordering” under Article
7(1) of the ICTY Statute (Article 6(1) of the ICT®atute)’>* In the alternative, the Prosecution
submits that if a superior - subordinate relatigmsb required for a finding of ordering under
Article 6(1) of the Statute, the evidence agaihstAppellant demonstrates that the individuals who
followed the Appellant’s orders at Musha church evacting as his subordinates, and that at that

time he wagle factotheir superior.

352. Finally, the Prosecution submits that “ordgtimesults in responsibility as a principal

perpetrator>?

353. Ifits ground of appeal were allowed, the Boogion requests the Appeals Chamber to find
the Appellant guilty of genocide under Count 1 dodering the killing of Tutsi at Musha church, to
reverse the conviction for complicity in genocidedar Count 3 for the killings at Musha and to
enter a conviction for genocide under Count 1. Ph@secution also requests that the conviction for
extermination under Count 5 be maintained but tha&t conviction be revised to reflect the
Appellant’s culpability for ordering the extermir@t of civilians. The Prosecution submits that a
conviction for ordering the commission of genocated extermination of Tutsi at Musha church

warrants a higher sentence than that imposed dimgaand abetting®

354. During the hearings, the Appellant argued thatProsecution had not put him on sufficient
notice that it would pursue ordering as mode obiligy.”>* The Appellant submits that the
Prosecution’s allegation that the orders were givathout proof of authority or capacity
attributable to the Appellant is unacceptable, thate is no evidence to establish that he had any

influence in the region, and that the Prosecutignind of appeal should be dismis&&d.
2. Discussion

355. In relation to the events at Musha church, Thal Chamber found that the Appellant
provided substantial assistance to the principapgieators of the killings at Musha church by
gatheringlnterahamwefor the attack and by directing the attackersilicttke Tutsi refugees at the
7

churc However, the Trial Chamber did not find that theras sufficient evidence to find that

the Appellant ordered the perpetrators to comnet kilings. Under this ground of appeal, the

™bid., paras 3.18-3.19.

!bid., paras 3.20-3.51.

2 |pid., paras 3.69-3.53.

3|bid., paras 3.70-3.76.

54T, 13 December 2004, pp. 62-66.

%5 Semanza Response, paras 252-269.
% Trial Judgement, paras 206, 426.
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Appeals Chamber is being asked whether the Trian@er erred on the basis of the established
facts in not finding the Appellant guilty of ordeg. Before considering the Prosecution’s
submissions, the Appeals Chamber addresses thell&pmfse argument that he was not put on

notice that he would be pursued for ordering asdarof liability.

356. The Appeals Chamber has previously held HeaProsecution has a responsibility to set out
the material facts underpinning the charges inltidectment with sufficient particularity so as to

inform the defendant clearly of the charges agadhist or her so that he or she may prepare a
defence. Where the Prosecution fails to do sojritietment is rendered defective, although it can
be cured in limited circumstances if the Prosecupoovides the accused with clear, timely and

consistent information detailing the factual basislerpinning the chargé¥’

357. The practice of both the ICTY and the ICTRuiegs that the Prosecution plead the specific
mode or modes of liability for which the accusedbésng charged. The Prosecution has repeatedly
been discouraged from the practice of simply rexjaArticle 6(1) of the Statute unless it intends t
rely on all of the modes of liability contained thim, because of the ambiguity that this caiges.
The Appeals Chamber Mtakirutimanastated:

While the Appeals Chamber accepts that it has lbeerpractice of the Prosecution to merely

quote the provisions of Article 6(1), and in theTNC Article 7(1), the Prosecution has also long

been advised by the Appeals Chamber that it isepabfe for it not to do so. For example, the

ICTY Appeals Chamber in th@leksovskicase stated that “the practice by the Prosecudfon

merely quoting the provisions of Article 7(1) iretindictment is likely to cause ambiguity, and it

is preferable that the Prosecution indicate inti@ato each individual count precisely and

expressly the particular nature of the responsjbdileged.” The Appeals Chamber endorses this

statement’™®

358. The Indictment in this case was not specH#itoathe form of participation of the Appellant.
Instead, the Prosecution charged the Appellant rgépefor having either “planned, instigated,
ordered, committed or otherwise aided or abettatierplanning, preparation and execution of said
acts,” averbatimreproduction of Article 6(1) of the Statut®.However, a review of the allegations
against the Appellant in the Indictment clearly whahat the Appellant was accused of having
played a prominent role during the events, orgagideading and directing attacks, and that he was
in an alleged position of authorityis-a-visvarious categories of attackers. The Indictmeelisp

out that the Appellant organized and executed thssacres at Musha church, Mwulire hill and

>"Kupreski et al. Appeal Judgement, para. 88.

8 See e.g.Prosecutor v. KrnojelacDecision on Preliminary Motion on Form of Amendedictment, 11 February
2000, para. 60AleksovskiAppeal Judgement, para. 171, fn. 30®jibi¢i Appeal Judgement, para. 3Frosecutor v.
Brdanin & Tali¢, Decision on Objections by Momir Talto the form of the Amended Indictment, 20 Februz0p1l,
para. 10.

%9 NtakirutimanaAppeal Judgement, para. 473 (internal referennettex).

%0 |ndictment, section “CHARGES".
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Mabare mosque, and that in addition to his perspasicipation in the killings, he “led the attack
on the refugees at Musha churtfi"and “directed the attacks on the refugees” at Ntenill and

at Mabare mosqu®? The Indictment adds that the Appellant haé factoand/orde jureauthority
and control over militiamen, in particulémterahamwe and other persons, including members of
the Rwandan Armed Forces (FAR), communal police atiter government agent®® The
contents of the Indictment thus put the Appellantmwmtice that the case against the Appellant

included criminal responsibility for ordering massss.

359. The Appeals Chamber now turns to the Prosmtatiargument that the Trial Chamber
committed a legal error by making the Appellanigbility for ordering dependent upon proof of a

superior-subordinate relationship.

360. In its Judgement, the Trial Chamber consideénedcorrect definition for ordering under
Article 6(1) of the Statute to be as follows:
“Ordering” refers to a situation where an indivitlleas a position of authority and uses that
authority to order — and thus compel — anotherviddial, who is subject to that authority, to
commit a crime. Criminal responsibility for ordegithe commission of a crime under the Statute

implies the existence of a superior-subordinataeti@iship between the individual who gives the
order and the one who execute$t.

361. Thus, in its definition, the Trial Chamber didt require proof of a formal superior-
subordinate relationship for the Appellant to berfd responsible for ordering. All that it required
was the implied existence of a superior-subordineliEionship. The Trial Chamber’s approach in
this case is consistent with recent jurispruderfcéh@® Appeals Chamber. As recently clarified by
the ICTY Appeals Chamber iordi} and Cerkez theactus reusf “ordering” is that a person in a
position of authority instruct another person tonocait an offence. No formal superior-subordinate
relationship between the accused and the perpetsatequired’® It is sufficient that there is proof
of some position of authority on the part of thewsed that would compel another to commit a
crime in following the accused’s ord&f. The Trial Chamber thus committed no legal erroitsn

enunciation of the elements of ordering.

362. Bearing in mind that the Trial Chamber cotsedefined the elements of ordering, the
Appeals Chamber does not consider that the Trian@fer thereafter required the Prosecution to

furnish proof of a formal superior-subordinate tielaship for the Appellant to be convicted of

*11bid., para. 3.11.

%2 1bid., paras 3.12 and 3.13.

%3 1bid., para. 3.16.

% Trial Judgement, para. 382.

"% Kordi} and CerkezAppeal Judgement, para. 28.
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ordering. That being said, in the view of the Adpe@hamber, the evidence before the Trial
Chamber in relation to Musha church does not suppie Trial Chamber’s finding that the
Appellant did not possess any form of authorityrdbhe attackers.

363. It should be recalled that authority creatihg kind of superior-subordinate relationship
envisaged under Article 6(1) of the Statute forepiily may be informal or of a purely temporary
nature. Whether such authority exists is a quesdidiact. In the present case, the evidence is that
the Appellant directed attackers, including solsli@ndinterahamweto kill Tutsi refugees who had
been separated from the Hutu refugees at Mushaclthéccording to the Trial Chamber, the
refugees “were then executed on the directionghefAppellant®’ On these facts, no reasonable
trier of fact could hold otherwise than that théaekters to whom the Appellant gave directions
regarded him as speaking with authority. That atihareated a superior-subordinate relationship
which was real, however informal or temporary, anfficient to find the Appellant responsible for

ordering under Article 6(1) of the Statute.

364. Consequently, the Appeals Chamber rejectsPttmsecution submission that the Trial
Chamber committed a legal error by making the legalification of ordering under Article 6(1) of
the Statute dependent upon proof of a formal sapstbordinate relationship. The Trial Chamber
presented the correct definition for ordering ur@lgicle 6(1) of the Statute. However, the Appeals
Chamber finds that the Trial Chamber erred in gpliaation of this correct legal standard to the
facts. It is clear from the evidence that the Appel had the necessary authority to render him
liable for ordering the attacks and killings at Maschurch. The Appeals Chamber, Judge Pocar
dissenting, therefore enters a conviction for drdgigenocide and for ordering extermination in

relation to the massacre at Musha church.

B. War Crimes (Ground 4)

365. The Prosecution’s fourth ground of appeal eomk the Trial Chamber’s acquittal of the
Appellant for serious violations of Common Arti@eo the Geneva Conventions and of Additional
Protocol Il under Article 4(a) of the Statute (Ctaiid@ and 13 of the Indictment). Although the Trial
Chamber found that a number of the acts of the Agieconstituted serious violations of Common
Article 3 to the Geneva Conventions and of AddisibRrotocol Il (Article 4 of the Statute), the

Trial Chamber declined to enter convictions forsthects due to the application of the law on

cumulative convictions. The Prosecution argues ttiafTrial Chamber’s failure to do so is against

®%hid.
" Trial Judgement, paras 178, 196.
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settled jurisprudence and constitutes a legal £ffofhe Prosecution submits that had the Trial
Chamber applied the law correctly in relation tenciative convictions, a conviction would have
been entered against the Appellant under Count miaders at Musha church and Mwulire hill
and under Count 13 for instigating the rape antliterof Victim A and the murder of Victim B and
for committing torture and murder of Rusanganwastitutive of serious violations of Common
Article 3 to the Geneva Conventions and of AddisibRrotocol Il. The Prosecution requests that
the Appeals Chamber reverse the acquittal of Seanander Counts 7 and 13 and enter convictions
for both these count§? The Prosecution does not seek in this ground pealpto increase the

sentence imposed against the Appellant.

366. The Appeals Chamber notes that in responsAppellant does not specifically address the
submissions of the Prosecution under this grourappgal. Instead, he seems to be challenging the
fact-finding process of the Trial Chamber under @su7 and 13 of the Indictment, and to be

presenting new arguments which are not relevadetermining this ground of app€e@.

367. Inits Judgement, the Trial Chamber, by mgjqdudges Williams and Dolenc), found that
the Appellant (i) aided and abetted the intentiamakders at Musha church and Mwulire ff,
and (ii) instigated the rape and torture of Victdnand the murder of Victim B, and that he
committed torture and the intentional murder of &wganwd.’ It ruled by the same majority that
these acts constituted serious violations of Comwditle 3 to the Geneva Conventions and of
Additional Protocol 1I’"® No conviction was entered for these acts, as dnthe two Judges
forming the majority (Judge Dolenc), was of therpn that it would be impermissible to convict
due to the “apparent ideal concurrence of the afmdgth complicity of genocide as charged in
Count 3 of the Indictment, and crimes against hutypas charged in Counts 10, 11 and 12 of the

Indictment!’*

368. The jurisprudence on cumulation of convictiemsettled. Cumulative convictions “under

different statutory provisions but based on theesa@onduct are permissible only if each statutory

%8 prosecution Appeal Brief, paras 5.1-5.12.

" The Prosecution notes that if it is successfuleliation to its second ground of appeal, then theviction to be
entered under Count 7 against the Appellant sheaildct the finding that he directly perpetrated times for which
he has been found to have committed, as seriolatigies of Common Article 3 and Additional Protodbl It adds
that even if the Prosecution is not successfuklation to its second ground of appeal, a conuictbould be entered
under Count 7 on the basis of the Trial Chambendirigs that the Appellant was guilty of aiding aaldetting the
murders committed at Musha church and Mwulire hill.

" Semanza Response, paras 272-300; T. 14 Decenbér@f 13-16, 18.

"I Count 7 of the Indictment.

"2 Count 13 of the Indictment.

" Trial Judgement, paras 535, 551.

" Trial Judgement, paras 536, 551-552.
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provision involved has a materially distinct elem@ot contained in the other. An element is
materially distinct from another if it requires pfoof a fact not required by the othéf3"In
Rutagandathe Appeals Chamber considered the question eftvein cumulative convictions could
be entered on the basis of the same set of factsefoous violations of Common Article 3 to the
Geneva Conventions and of Additional Protocol Iit{éle 4 of the Statute), genocide (Article 2 of
the Statute) and crimes against humanity (Articlef 3he Statute). The Appeals Chamber stated
that convictions under Article 4 of the Statute fwar crimes’ had a materially distinct element not
required for the convictions on genocide and crimgainst humanity, “namely the existence of a
nexus between the alleged crimes and the armediatosdtisfying the requirements of common
Article 3 of the Geneva Conventions and Article flAlditional Protocol 11.77° It added that a
conviction for genocide and crimes against humaeagh required proof of materially distinct
elements not required under Article 4, namely probfspecific intent dolus specialis for
genocide, and proof of a widespread or systemétacka against a civilian population for crimes

against humanity’’

369. In the present case, convictions were notredtender Article 4 of the Statute due to
apparent ideal concurrence with complicity to comgenocide (Count 3) and crimes against
humanity (Counts 10, 11 and 12). In the opinionthef Appeals Chamber this constitutes an error.
Simultaneous convictions are permissible for wamnes, crimes against humanity and complicity
to commit genocide as each has a materially disthement. The Appellant’'s conviction for
complicity to commit genocide was based on hisrgdand abetting principal perpetrators who
killed Tutsi because of their ethnicif{? As noted earlier, thmens regor complicity in genocide,
for those forms of complicity amounting to aidingdaabetting, is knowledge of the specific intent
of the perpetrator(S)? The Appellant’s convictions for crimes against tamity necessitated proof
of a widespread or systematic attack against dianivpopulation, whereas convictions for war
crimes require that the offences charged be closgbted to the armed conflict. In the Trial

Chamber’s opinion, this nexus was clearly estabti<F’

370. In the view of the Appeals Chamber, the T@dlamber erred when it failed to enter
convictions for serious violations of Common Ari@ of the 1949 Geneva Conventions and of the
1977 Additional Protocol Il thereto under Countf@r(having aided and abetted the intentional

S MusemaAppeal Judgement, paras 361, 363 (quotifglebii Appeal Judgement, paras 412-418pe also
NtakirutimanaAppeal Judgement, para. 542.

""® RutagandaAppeal Judgement, para. 583.

""" |bid. SeealsoKunarac et al Appeal Judgement, para. 176.

"8 Trial Judgement, paras 435-436.

" See suprapara. 316.
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murders committed at Musha church and Mwulire h#dhd under Count 13 (for having instigated
the rape and torture of Victim A and murder of WittB, and for having committed torture and

intentional murder of Rusanganwa).

371. For these reasons, and pursuant to Articlef 2de Statute, the Appeals Chamber allows the
Prosecution’s fourth ground of appeal and, purst@amrticles 6(1) and 4(a) of the Statute, holds
that it has been established beyond reasonablée tlmatbthe Appellant is individually responsible
for serious violations of Common Article 3 of thei@va Conventions and of Additional Protocol
Il. Accordingly, the Appeals Chamber, Judge Podsseahting, finds that the correction of the error
requires entry of convictions under Counts 7 andofighe Indictment. However, in light of the
Appeals Chamber's findings on the Prosecution’®seaground of apped!’ the conviction under
Count 7 is for ordering the murders at Musha chuet for aiding and abetting the murders at

Mwulire hill.

C. Sentence (Ground 5)

372. In its fifth ground of appeal, the Prosecutsubmits that the Trial Chamber committed a
number of errors in its determination of the seoteand that these errors led to the impositiomof a
inadequate sentence. The Prosecution contendghatrial Chamber committed four distinct

errors:
() the Trial Chamber erred by not having duearéigo the sentencing practice of Rwanda;

(if) the Appellant’s sentence for complicity inrgeeide and aiding and abetting extermination
does not comport with the Tribunal’s sentencingpca and is manifestly disproportionate to

the gravity of these crimes and his role in them;

(i) the Trial Chamber erred by imposing sentenfas the Appellant’s instigation of rape and
instigation of the murder of several individualsigfhwere manifestly disproportionate to the

gravity of these crimes; and

(iv) the Trial Chamber erred in treating the Apaet's accomplishments as bourgmestre as a
mitigating factor while at the same time findingathis position in the community was an

aggravating factof®?

80 Trial Judgement, paras 516-522.
81 See supraection IlI. A.
82 prosecution Appeal Brief, pp. 50-68.
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373. The Prosecution requests that the Appeals Gbiaimcrease the total sentence for the
Appellant from 25 years to life imprisonment. hetalternative, in line with the approach of the
Trial Chamber, the Prosecution submits:

(i) that the Appellant’s sentences for complicity genocide and extermination should be
increased from 15 years to concurrent sentenc2s géars each, to be served consecutively

to his other sentences;

(i) the Appellant’s sentence of 7 years for inatigg rape, and his sentence of 8 years for
instigating the murder of six individuals, shoulelincreased significantly, both individually
and collectively, to terms of imprisonment of ade 10 years and 15 years respectively, to

be imposed concurrently; and

(i) that these sentences should be imposed catisety with the total term of

imprisonment being as a consequence a term of somment of 40 year§®

374. As the Appeals Chamber has stressed abowegaeseral rule, the Appeals Chamber will
not revise a sentence unless the Trial Chambecdrasnitted a discernible error in exercising its
discretion’® It is incumbent upon the moving party to showt tie Trial Chamber went beyond
the limits of its discretionary powers in impositige sentenc&® The Appeals Chamber will
intervene in the sentence only if the moving pal#ynonstrates that the Trial Chamber erred by
taking into account what it ought not to have cdased or by failing to take into account what it

ought to have considerétf

1. Due Regard for General Sentencing Practice of Revand

375. The Prosecution submits that in imposing thetence, the Trial Chamber did not have
proper regard to the general sentencing practi¢@wanda, as provided in Article 23 of the Statute

and Rule 101 of the Rules. Although the Prosecutmmcedes that the Trial Chamber is not bound

8 prosecution Appeal Brief, para. 6SeeTrial Judgement, paras 585-591. The sentencessidpby the Trial
Chamber are as follows: for Count 3, complicityggnocide, and Count 5, aiding and abetting exteatian as a crime
against humanity, two terms of 15 years imprisonmi@mun concurrently. The sentences for Counta® 3 are to be
served consecutively with the concurrent sentefme€ount 10, instigating rape as a crime againshdmity - 7 years
imprisonment; Count 11, instigating torture by ramel personally committing torture as a crime agfdiumanity - 10
years imprisonment; Count 12, instigating one muedtel personally committing one murder - 10 yearngrisonment;
Count 14, instigating murder of six persons - 8rgeamprisonment. The total sentence of twenty-fivears

imprisonment was reduced by six months to compertbat Appellant for the violations of his rightsetfinal sentence
was twenty-four years and six months imprisonment.

84 See suprasection II.L; see alsoTadié Judgement in Sentencing Appeals, para. &% alsoBlaski Appeal

Judgement, para. 68@ragan Nikoli} Appeal Judgement, para. 9.

'8 Celebiti Appeal Judgement, para. 7TtaganNikoli} Appeal Judgement, para. 9.

"8 Celebiti Appeal Judgement, para. 7&@ragan Nikoli} Appeal Judgement, para. 9.
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by national law, it contends that the Trial Chamb&t not sufficiently consider the sentencing
practice of Rwanda in relation to the crimes foriskihthe Appellant was convicted. The
Prosecution adds that had the Trial Chamber prppsrhsidered the nature of the Appellant’s
conduct and crimes within the Rwandan frameworkwduld have imposed a much higher

sentence®’

376. Article 23(1) of the Statute provides thatdetermining the terms of imprisonment, “Trial

Chambers shall have recourse to the general peactigarding prison sentences in the courts of
Rwanda.” Similarly, Rule 101(B)(iii) of the Rulesdicates that the Trial Chamber “shall take into
account ... such factors as ... the general practigardéng prison sentences in the courts of
Rwanda.” The question therefore, as raised in tlosdeution’s appeal, is the extent to which the

Trial Chamber is bound by the general practicédRvwanda.

377. Guidance on this issue is to be found in cases both this Tribunal and the ICTY, where
the trial chambers are likewise required to haweuese to the practices of the courts of the former
Yugoslavia when determining a sentence. The App€aBmber clarified irSerushagahat the
command for Trial Chambers to “have recourse ®dkneral practice regarding prison sentences
in the courts of Rwanda’ does not oblige the T@alambers to conform to that practice; it only
obliges the Trial Chambers to take account of firattice.”®® The ICTY Appeals Chamber in
Dragan Nikoli}, citing notably theKrsti¢c Appeal Judgement and thi€unarac et al. Trial
Judgement, held that “although a Trial Chamber Ehbave ‘recourse to’ and should ‘take into
account’ the general practice regarding prisoneser®s in the courts of the former Yugoslavia, this
‘does not oblige the Trial Chambers to conformhat tpractice; it only obliges the Trial Chambers
to take account of that practicé®® It further held that “Trial Chambers have to tak® account
the sentencing practices in the former Yugoslau@ ahould they depart from the sentencing limits
set in those practices, must give reasons for departure.”° Therefore, a Trial Chamber, whilst
not bound by the sentencing practices of the forvhegoslavia or of Rwanda is obliged to explain
the sentence imposed and any divergence from théersgng limits of either the former

Yugoslavia or of Rwand&" Following theKrsti¢ Appeal Judgement, the Trial Chamber in this

87 prosecution Appeal Brief, paras 6.6-6.13.
88 Serushagdppeal Judgement, para. 30.

8 Dragan Nikoli} Appeal Judgement, para. 69.
" pid.

"11bid., paras 68, 69.
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case was therefore entitled to impose a greatlrsser sentence than that which would have been

imposed by the Rwandan couffs.

378. The Trial Chamber, in its discussion on apflie sentencing ranges, reviewed the
Rwandan Penal Code with respect to the recommeseeténces for the crimes of murder and
rape, the penalties to be imposed for accompliaed, aggravating factors in rape cases. It also
noted that, for genocide and crimes against huaifie Rwandan Organic LaW stipulated that
sentences prescribed in the ordinary Penal Codéeaghay “with certain modifications, including
heightened penalties of death and life imprisonmeaspectively, for Categories 1 and 2
perpetrators®* The Prosecution submits that despite these refesethe Trial Chamber did not
appear to have properly considered the Appella#tfgence in the context of the Rwandan Organic
Law, and that under Rwandan law the Appellant wdwalde received at least life imprisonment.

379. The Trial Chamber also considered sentencegsosed in other cases before the

International TribunaP® and reviewed any mitigating and aggravating factd

380. The Trial Chamber thus carefully considered tklevant factors, general as well as
individualised, in determining the appropriate sewe the Appellant should receive. Although his
sentence may have been more severe in Rwandans,ctlwet Trial Chamber acted within its

discretion when it imposed a lesser sentence. Tmedls Chamber is unable to find a discernible

error in the reasoning of the Trial Chamber.

2. Disparity with the Tribunal’'s Sentencing Practie®ldpplying a Sentence which is

Disproportionate to the Gravity of these Crimes

381. The Prosecution next argues that the App&lasintences for complicity in genocide and
aiding and abetting extermination are in dispasitith the Tribunal's sentencing practice. It
contends that the Trial Chamber committed a disilerrerror in its sentencing discretion by
imposing concurrent 15-year sentences for the messat Mwulire and Musha. The Prosecution
submits that the sentences were manifestly insafficgiven the gravity of the crimes, the level of

participation of the Appellant, and his genocidaaént at the time of both massacres.

92 Krsti} Appeal Judgement, paras 262, 270.

%3 Loi Organique n° 08/96 du 30/08/96 sur l'orgarimatdes poursuites des infractions constitutivescdme de
génocide ou de crimes contre 'humanité, commispartr du £ Octobre 1990, Journal Officiel n° 17 du 1/9/1996
(Rwanda).

% Trial Judgement, paras 560-561.

%5 |bid, paras 560-564.

% bid, paras 565-578.
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382. It adds that, by trying to determine the Appdls sentence through a comparative analysis
of the range of sentences imposed by the Tribuhal,Trial Chamber gave insufficient weight to
the Appellant’s conduct and placed too much impa#aon labeling as a principal or indirect
perpetrator. According to the Prosecution, to aptetm ensure that each sentence is comparative or

relative to those received by other convicted pessuoay result in an inappropriate sentence.

383. The Prosecution argues that it is clear from Tribunal’s jurisprudence that in cases of

genocide, where the mitigating circumstances ate@ghed by the aggravating circumstances, the
sentence generally imposed is life imprisonmentaly, the Prosecution notes that there is nothing
in the Tribunal’s jurisprudence to suggest a lesssmtence is to be imposed on those who are

convicted of complicity in genocide alone, ratheart genocide itself’

384. The Appeals Chamber notes that many of thenaegts of the Prosecution relate to the
appropriate sentence to be imposed upon an acamedcted for genocide, presumably as a
principal perpetrator, rather than an accompliceaidler and abettor. As explained above, the
Appeals Chamber has concluded that the Trial Chamatoed in its application of the correct legal
standard to the facts of this case, and that theelgnt had the necessary authority to render him
liable for ordering the attacks and killings at Maschurch?® The pertinent question is whether

this error affects the sentence.

385. In the main, the Trial Chamber’s approach e¢teamining the appropriate sentence was
conscientious. Its approach was premised on tbkd teindividualise the sentence in light of the
particular circumstances of the case. It indicabed it should “go beyond the abstract gravityrs t
crime to take into account the particular circumsts of the case, as well as the form of and degree
of the participation of the accuse® The Trial Chamber rejected the Prosecution’s regtieat a

life sentence be imposé&®’

386. The Trial Chamber noted that the crimes ofAppellant were of the most serious gravity,
and that the Appellant, through his participationtie crimes, contributed to the harming and
killing of many civilian Tutsf” In the view of the Appeals Chamber, by listing terious
offences for which he was found guilty, although ffrial Chamber did not make express reference
to his genocidal intent and substantial assistatiee, Trial Chamber implicitly took these into

account when it considered sentencing.

97 prosecution Appeal Brief, paras 6.14-6.41.
"8 See suprapara. 364.
"9 Trial Judgement, para. 556.

124
Case No.: ICTR-97-20-A 20 May 2005



387. The Trial Chamber also looked at the sentgnpractices of the Tribunal and of the ICTY.
It indicated that although the practice of awardanggle sentences for the totality of an accused’s
conduct made it difficult to determine a range @ftences for each specific crime, it was possible
to ascertain a general range of sentences, “whih provide useful guidance as to the appropriate
sentence®? The Trial Chamber then noted in summary form wasisentences which had been

previously imposed by the Tribunals.

388. Despite the Trial Chamber's conscientious ttneat of the Appellant’'s sentence, the
Appeals Chamber is not satisfied that the 15-yeatemces for complicity in genocide and aiding
and abetting extermination that the Trial Chamibgpdsed are commensurate with the gravity of
the Appellant’s offences, as determined by the Apgp&hamber. The Appeals Chamber has
concluded above that the Appellant’s actions atushurch amounted to perpetration in the form
of ordering rather than mere complicity in genociahel aiding and abetting exterminatfSi. This
form of direct perpetration entails a higher lewélculpability than complicity in genocide and
aiding and abetting extermination convictions ezddry the Trial Chamber. The Appeals Chamber
recently held inKrsti} that “aiding and abetting is a form of responsibility iatin generally
warrants lower sentences than responsibility aspecpetrator ¥* The Appeals Chamber endorses
this reasoning to the extent that a higher sentenlikely to be imposed on a principal perpetrator
vis-a-vis an accomplice in genocide and on one widers rather than merely aids and abets

exterminations.

389. As the Prosecution notes, at the Tribunalyviotions for perpetrating genocide, at least
those not reached after a guilty plea, have gegeesdulted in life sentences. The Trial Chamber’s
15-year sentences (for aiding and abetting) anetbee inadequate in light of the Appellant’s level
of culpability. On the other hand, the Appeals @bar in this case earlier determined that the
length of the Appellant’s sentence should be miéigaby violations of his pre-trial right&> On
balance, the Appeals Chamber concludes, Judge B@Esenting, that the 15-year sentences for
complicity in genocide and for aiding and abettaxgermination should be increased by 10 years to
reflect the Appellant’s responsibility for orderirggnocide and extermination at Musha church.
Thus, the Appeals Chamber determines that the Agy&l sentence for these offences should be

25 years’ imprisonment.

800 pid., para. 559.

81 bid, para. 557.

82 |bid, paras 562-564.

80335ee suprapara. 364.

804 Krsti} Appeal Judgement, para. 268.
®See supraection Il. L. 4.
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3. Inadequate Sentences for Instigating Rape and Murde

390. As a third error, the Prosecution submits thatTrial Chamber erred in imposing a 7-year
sentence for instigating rape and an 8-year seatfEmanstigating the murder of 6 people. It argues
that the sentences are manifestly disproportiotzatbe gravity of these crimes, do not accord with
sentences imposed for similar crimes by the Tribuaad that the Trial Chamber did not

reasonably consider the appropriate penalty whichlavhave been imposed under Rwandan law.

391. The Prosecution submits that, given the cistantes of this case, the sentences are
manifestly inadequate and fall outside the accéptednge of sentences imposed by the Tribunal
for serious sexual offences such as rape. It addsthe Trial Chamber appears to have been
influenced in sentencing the Appellant for thesines by the fact that instigation is a form of

indirect participation, thereby warranting a lessentence than he would have received as a

principal perpetratof®®

392. The Appeals Chamber recalls that it will nobstitute its sentence for that of a Trial
Chamber unless the Trial Chamber has committedeeriible error in exercising its discretion, or
has failed to follow applicable law. The burdemisthe moving party to demonstrate that the Trial
Chamber acted outside its discretion in imposisgraence.

393. As the Appeals Chamber stated above, whileTtlsé Chamber is obliged to consider the
Rwandan sentencing practices, it is not bound keynthand it is entitled to impose a greater or
lesser sentence than that which would have beensethby the Rwandan coufté.The Trial
Chamber considered the relevant factors, generabedsas individualised, in determining the
appropriate sentence the Appellant should receN#ough his sentence may have been more
severe in Rwandan courts, the Trial Chamber actédnaits discretion. Consequently, this element

of the Prosecution’s ground of appeal fails.

394. In relation to the submission that the serdsnonposed by the Trial Chamber are
disproportionate to those imposed in other casdsrddhe International Tribunals and do not
reflect the gravity of the crimes, the Appeals Chamrecalls that, as a general principle,
comparison to other cases in support of a moveawe lthe sentence increased may indeed provide
guidance if it relates to the same offence, inipaldr if the crimes were committed in substanyiall
similar circumstances. However, such comparison beagf limited value given that each case has

its own particular circumstances and that the aggimag and mitigating factors may dictate

80% prosecution Appeal Brief, paras 6.42-6.56.
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different result$”® Ultimately, the decision as to the length of sene&eis a discretionary one,

turning on the circumstances of the c#Se.

395. In support of its argument, the Prosecutidarseto theKunarac et al.and Celibi}i Trial
Judgements, which note the gravity of the crimerayje as a crime against humanity. The
Prosecution also cites the Trial Chamber's own askedgment that, in other cases before the
International Tribunals, persons convicted of regeeived sentences ranging from 12 to 15 years.
However, apart from these references, the Prosetdbes not advance any convincing arguments
demonstrating that the Trial Chamber committedsgeatnible error. The Prosecution’s suggestion
that the Trial Chamber “appears to have been inflad” in imposing a sentence by the fact that the
Appellant was not a principal perpetrator carriesneight. Although the Trial Chamber may have
imposed lesser sentences than in other cases ndidbeen shown that in so doing it acted outside

its discretion.

4. Consideration of the Appellant’s Prior Characted &wwccomplishments in Mitigation

396. As a fourth sentencing error, the Prosecusobmits that the Trial Chamber erred by
considering as mitigating factors the Appellant'siop character and accomplishments as
bourgmestre. The Prosecution contends that, whaeTrial Chamber properly characterised the
Appellant’s influence and relative importance ire tbommunity as aggravating factors, it was
contradictory then to note in mitigation that thpp&llant was a successful bourgmestre in Bicumbi
for over twenty years. The Prosecution also subntitat the Appellant's efforts and

accomplishments in bringing prosperity to the comityudo not amount to “good character.”

Finally, the Prosecution argues that even if theoellant's role as a successful bourgmestre in
Bicumbi who brought prosperity and developmentitorbgion may be considered evidence of his
“good character,” the Trial Chamber erred in thereibse of its discretion by giving such evidence
any weight in mitigation of his sentence. The Pcosen notes, however, that because the Trial
Chamber did not expressly indicate the weight giteethis factor in deciding on the appropriate

sentence, it is unable to evaluate the specifceff this errof°

397. Trial Chambers of both International Tribuniadsre to a greater or lesser extent taken into
account an accused’s previous good character imgatidn, as well as accomplishments in

functions previously held. For instance,Nhyitegekathe Trial Chamber considered in mitigation

807 SeeKrsti} Appeal Judgement, para. 262
808 Celibi}i Appeal Judgement, para 717.

809 Krsti} Appeal Judgement, para. 248.

810 prosecution Appeal Brief, paras 6.57-6.65.
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that the accused was a person of good charactertprihe events “and that as a public figure and a
member of the MDR, he advocated democracy and egpethnic discrimination®*! Similarly, in
Ntakirutimana the Trial Chamber found as a mitigating factattilizaphan Ntakirutimana was a
“highly respected personality within the SeventhyPalventist Church of the West-Rwanda Field
and beyond” and that he led an “exemplary life asharch leader®? The Trial Chamber also
noted Gérard Ntakirutimana’s good character, aatltile had testified that his return to Rwanda in
1993 was prompted by “his hope to contribute toettggment and to promote peace within his
country.®®* In the Obrenov} Sentencing Judgement, the ICTY Trial Chamber bt “prior to

the war Dragan Obrenovi} was a highly respected bwmof his community who did not

discriminate against anybod§**

398. The Appeals Chamber is of the view that it wathin the Trial Chamber’s discretion to
take into account as mitigation in sentencing thppdlant’s previous good character and
accomplishments as bourgmestre. Precedent doesipport the Prosecution’s position that “being
a successful academic, politician or administrégdrrelevant” as a mitigating factor in crimes of
genocide and crimes against humanity. Notwithstagmdihe Appeals Chamber notes that in most
cases the accused’s previous good character isdmctdttle weight in the final determination of
determining the senten&& However, in this case, the Trial Chamber doesimtitate how much
weight, if any, it attaches to the Appellant’s poais character and accomplishments. Thus, it is not
clear that these mitigating factors unduly affectied sentence, given the nature of the offences.
Consequently the Appeals Chamber finds no disclereitsor on the part of the Trial Chamber.

399. Finally, the Appeals Chamber finds no merithe Prosecution’s argument that there exists
a contradiction in the Trial Chamber’s reasoningt titne Appellant’s position of influence was an
aggravating factor, whereas his previous accompiésiis as bourgmestre were considered in

mitigation.

811 NiyitegekaTrial Judgement, para. 496.

812 NtakirutimanaTrial Judgement, para. 895.

83 |bid., para. 908.

814 Obrenov} Sentencing Judgement para 1$&e als@tak} Trial Judgement, para. 926urund’ija Trial Judgement,
para. 284; an@®la{ki} Trial Judgement, para. 782.

%15 NiyitegekaAppeal Judgement, paras 264-2K6preski: et al. Appeal Judgement, paras 428-430.
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V. DISPOSITION

For the foregoing reasons,

THE APPEALS CHAMBER

PURSUANT to Article 24 of the Statute and Rule 118 of thddR;

NOTING the written submission of the parties and thea arguments presented at the hearings
on 13 and 14 December 2004;

SITTING in an open session;

AFFIRMS the conviction for complicity in genocide underu@o 3 of the Indictment with respect

to the events at Mwulire hill;

REVERSES the conviction for complicity in genocide under o 3 of the Indictment with
respect to the events at Musha church;

REVERSESthe acquittal for genocide under Count 1,

ENTERS, Judge Pocar dissenting, a conviction for genoaittder Count 1 of the Indictment with

respect to the events at Musha church;

AFFIRMS the conviction for aiding and abetting extermioatas a crime against humanity under
Count 5 of the Indictment with respect to the esattMwulire hill;
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REVERSES the conviction for aiding and abetting extermioatias a crime against humanity

under Count 5 of the Indictment with respect toghents at Musha church;

ENTERS, Judge Pocar dissenting, a conviction for ordemxgermination as a crime against

humanity under Count 5 of the Indictment with retpe the events at Musha church;

REVERSES the acquittals for serious violations of Commontide 3 of the 1949 Geneva
Conventions and of the 1977 Additional ProtocdhBreto under Counts 7 and 13;

ENTERS, Judge Pocar dissenting, convictions for seriagotattons of Common Article 3 of the
1949 Geneva Conventions and of the 1977 AdditidgPratocol 1l thereto under Count 7 (for
ordering the murders at Musha church and aiding ab®tting the murders at Mwulire hill) and
Count 13 (for instigating the rape and torture aétvh A and the murder of Victim B, and for

committing torture and intentional murder of Rusamga);

AFFIRMS the conviction for rape as a crime against hungamder Count 10;

AFFIRMS the conviction for torture as a crime against hoityaunder Count 11,

AFFIRMS the convictions for murder as a crime against mitpainder Counts 12 and 14;

DISMISSES the Defence and Prosecution appeals in all odsgects;

QUASHES the sentence of 25 years’ imprisonment handed dgwthe Trial Chamber;

ENTERS, Judge Pocar dissenting, a sentence of 35 yeapgisonment, subject to credit being
given under Rule 101(D) of the Rules for the perabeady spent in detention, and subject to a
further six-month reduction as ordered by the T@dahmber for violations of fundamental pre-trial

rights;

130
Case No.: ICTR-97-20-A 20 May 2005



RULES that this Judgement shall be enforced immedigtetguant to Rule 119 of the Rules;

ORDERS, in accordance with Rules 103(B) and 107 of théeRof Procedure and Evidence, that
Laurent Semanza remain in the custody of the Tabpanding the finalisation of arrangements for

his transfer to the State where his sentence wiidrved.

Done in English and French, the English text baathoritative.

Theodor Meron Mohamed Shahabuddeen
Presiding Judge Judge

Mehmet Gilney Fausto Pocar

Judge Judge

Inés Monica Weinberg de Roca
Judge

Judge Mohamed Shahabuddeen and Judge Mehmet Qijmeydaa separate opinion.

Judge Fausto Pocar appends a dissenting opinion.

Signed on the 12th day of May 2005

at The Hague, The Netherlands,

and issued on the 20th day of May 2005
at Arusha, Tanzania.

131
Case No.: ICTR-97-20-A 20 May 2005



[SEAL OF THE TRIBUNAL ]
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V. SEPARATE OPINION OF JUDGE SHAHABUDDEEN
AND JUDGE GUNEY

1. We agree with the outcome of today’s judgementféel obliged to say something on the
guestion of sentence and on the competence of pipeals Chamber to substitute a conviction for

an acquittal.

A. Sentencing

2. Mr Semanza (“Appellant”), having been found gubly the Appeals Chamber of ordering

genocide, is a perpetrator of genocide. That igythgest crime known to the international criminal
justice system. In this case, it involved a multéwof horrible deaths inflicted by a mob gathered
and directed for the purpose by the Appellant, wilas a man of influence in the community. The
victims had gone to Musha Church to take refugeretithey were done to death unmercifully.

3.  We agree with the granting of compensation fer anlawful detention of the Appellant, in
the shape of a six months’ reduction of imprisonmdut for that reduction, the crime of
genocide that he has committed would justifiablyehattracted a sentence of imprisonment for
the remainder of his life — the maximum sentencemgted to the Tribunal. By contrast,
according to paragraph 389 of the judgement ofApeeals Chamber, “the Appellant’'s sentence
for these offences should be 25 years’ imprisonienbur understanding being that “these

offences” include ordering genocide at Musha Church

4. Normally, we would not opine separately on matt# sentencing. But what we believe is
the leniency shown in this case suggests that &emat perspective is involved. In the case of
genocide, this is a new sentence for a new comvictioth are made by the Appeals Chamber. The
doctrine that the Appeals Chamber would not interfan the Trial Chamber’'s exercise of a
sentencing discretion unless there is a discermbier by the Trial Chamber does not inhibit the

Appeals Chamber in passing sentence for a new ciiowi

B. The competence of the Appeals Chamber to substitugeconviction for an acquittal

5. It is said that recognised international homights instruments enjoin that there must be a
right of appeal from a conviction and that, as ¢herno right of appeal from the Appeals Chamber,
the Appeals Chamber is without power to substigutenviction for an acquittal. The judgement of

the Appeals Chamber is to the opposite effect, wadespectfully agree with it. For the sake of
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brevity, we incorporate the arguments set out i $kecond separate opinion appended to the

judgement of this Appeals ChambeRntagandd We would only emphasise certain matters.

6. It being our view that the Appeals Chambes bompetence under Article 24(2) of the Statute
to substitute a conviction for an acquittal, a reakof that position would amount to an amendment
of the Statute by the Appeals Chamber. Needlessiypthe Appeals Chamber is powerless to do
that.

7. The case law establishes that the principles@gnised international human rights instruments
are intended to secure fairness to the accusedar@/@ot convinced by arguments of unfairness
where the conviction by the Appeals Chamber waa oharge duly preferrédwhere the merits of
the case relating to this charge were litigatethenTrial Chamber, where the judgement of the Trial
Chamber was in favour of the accused in the sdretehe was convicted of a lesser offence than
that charged and acquitted of the laftand where the Prosecution then exercised itstetgtright

to appeal to the Appeals Chamber from that judgeémen

8. In such a situation, the Appellant would hawae a full opportunity to argue both at trial anmd o
appeal about the correctness of a submission ehbelconvicted for the offence as charged. In the
Celebii case, in remitting sentencing to a Trial Chamtie,ICTY Appeals Chamber did say that
“there may be matters of important principle invaal¥, but it also noted that “the Appeals Chamber
has had no submissions from the parties on theses& In other words, if the matter had been

fully discussed before the Appeals Chamber it waowdtinecessarily have remitted the matter.

9. Like Celebki, Krsti¢ concerned the subject of cumulative convictiomssilich cases, there
could be good reason (which we do not proposeaioghte) for not entering a conviction. Even so,
we note that Krséi was, by the Appeals Chamber, found “guilty of agdand abetting genocide”
and “guilty of aiding and abetting murder as aaiiwn of the laws or customs of warTrue, these
convictions were in lieu of convictions for moreisas crimes, but that does not touch the alleged
principle that the Appeals Chamber cannot entérsadonviction. Other cases can be cited that are

consistent with the right of the Appeals Chambemtike a first convictiof Rutagandawvas one; it

1ICTR-96-3-A, of 26 May 2003.

% Count 1 of the Third Amended Indictment.

% See Judgement of the Trial Chamber, para. 553.

*|T-96-21-A, of 20 February 2001, para. 711.

® |T-98-33-A, of 19 April 2004, p. 87.

® SeeTadi¢ Appeal Judgement, IT-94-1-A, of 15 July 1999, p&&i; Kupreski et al. Appeal Judgement, IT-95-16-A,
of 23 October 2001, p. 172; aKdnojelac Appeal Judgement, IT-97-25-A, of 17 September 2@pp3113-114.
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was a decision of this Appeals Chamber which, byontg, reversed the acquittal of Georges

Rutaganda and found him “guilty on Counts 4 and’6"...

Done in both English and in French, the isiglersion being authoritative.

Mohamed Shahabuddeen Mehmet Glney
Judge Judge

Signed on the 12th day of May 2005

at The Hague, The Netherlands,

and issued on the 20th day of May 2005
at Arusha, Tanzania.

[SEAL OF THE TRIBUNAL ]

7 |CTR-96-3-A, of 26 May 2003, p. 168.
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VI. DISSENTING OPINION OF JUDGE POCAR

1. In this judgement, the Appeals Chamber 1) regethe acquittals entered by the Trial
Chamber with regard to Counts 1, 7 and 13 and €m&wv convictions under each; and 2) reverses
the conviction entered by the Trial Chamber undeur@ 5 and enters a more serious conviction
under that count. | agree with the majority’s reasg and conclusion that the Trial Chamber erred
in its acquittals and conviction of the Appellamider these counts. However, | do not agree that
we, as the Appeals Chamber, have competence tadyethese errors by subsequently entering
new or more serious convictions on appeal. For¢lasons provided in my Dissenting Opinion in
the Rutagandacase’ | believe that such an approach is in violatioranfaccused’s fundamental
right to an appeal as enshrined in Article 14(5)haf International Covenant on Civil and Political
Rights (“ICCPR”), given that the Appeals Chambeths court of last resort in this Tribunal. It
must be emphasized that Article 24 of the Tribun@tatute, which governs appeals, must be
interpreted in conformity with Article 14(5) of tHECPR? Indeed, the wholeaison d’étreof the
Appeals Chamber as established by the Security €lowmder Article 24 is to ensure protection of
the right to an appeall.

2. In my view, the Appeals Chamber in this case tvanl possible avenues before it under
Article 24. The first was recognized in tid&lebii Appeal Judgement. In that case, the Appeals
Chamber identified the error committed by the Tr@hamber under the law on cumulative
convictions, quashed certain convictions enteretliat and remitted the case to a Trial Chamber
for further proceedings to determine an appropsatgence consistent with the Appeals Chamber’s
decision. The Appeals Chamber expressly reasoredstime issues are sfich significancehat
they should be determined by a Chamber from which possible to lodge an appeal in order to

preserve the right to an app&ahdeed, such an approach is provided for undee RuB(C) of the

! See Rutaganda v. The Prosecu@ase No. ICTR-96-3-A, Appeals Judgement, 26 Ma932 Dissenting Opinion of
Judge Pocar.
2 The ICCPR was adopted unanimously by General Alsserasolution and thus, it may be assumed thaSewurity
Council, as a UN body, is to act in compliance witiat declaration of principles by the General Assly.
Furthermore, in relation to Article 25 of the ICTfatute, the corresponding article to Article 24hef ICTR Statute,
the Security Council expressly indicated its ini@mto fully comply with the ICCPR through its admm of the Report
of the Secretary General (S/25704) via Securityn€duResolution 827 (1993). Paragraph 116 of thepdtt provides
that:
[t]he Secretary-General is of the view that the righappeal should be provided for under the Statsiteh a
right is a fundamental element of individual ciaild political rights and hamter alia, been incorporated in the
International Covenant on Civil and Political Righfor this reason, the Secretary-General has pedpthat
, there should be an Appeals Chamber.
Id.
* Celibi¢i Appeal Judgement, para. 711 (emphasis added).
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Tribunal’s Rules of Procedure and Evidence (“Rul8sArguably, the issues in this case
surrounding entry of three new convictions for gegde and for serious violations of Common
Article 3 of the Geneva Conventions and of AddigibiProtocol Il as well as entry of a more
serious conviction for ordering extermination, fallithin the category of those of “such
significance” that they should be determined byralTChamber, whose decision may then be

appealed.

3. The second avenue that was available to the @l ppgéhamber was the one taken in the
Krsti¢ Appeal Judgement. In that case, the Appeals Chafobed that the Trial Chamber had
erred as a matter of law in disallowing the App&fk conviction for extermination on grounds that
it was impermissibly cumulative with his convictiéor genocide on the basis of the same facts.
Likewise, the Appeals Chamber found that the T@iahmber erred in disallowing the Appellant’s
conviction for persecution as a crime against hutyaon grounds that it was impermissibly
cumulative with his conviction for genocide. Howeveather than enter two new convictions
against the Appellant, the Appeals Chamber wassfegati to pronounce the Trial Chamber’s
findings to be erroneous and, in the Dispositiompsy noted that the Trial Chamber incorrectly
disallowed the conviction5The Appeals Chamber corrected an error of lawhieyTrial Chamber
without entry of a new conviction or sentence amast the Appellant’s right to an appeal was not

violated.

4, In this case, the Appeals Chamber has takeheraiieCelebii nor theKrsti¢ approach in
correcting the Trial Chamber's errors under Counts, 7 and 13.As stated previously, | agree
that the Trial Chamber erred. However, | cannoeago correct those errors using an approach
which, | believe, is also in error. In my view, sggal of acquittals and entry of new convictions or
reversal of convictions and entry of more serioasvictions on appeal cannot be in conformity

with the fundamental right to an appeal under AetiA(5) of the ICCPR and therefore, | dissent.

®> Rule 118(C) of the Rules provides thi]i appropriate circumstances the Appeals Chamber ardgr that the
accused be retried before the Trial Chamber.”

® See Krsit Appeal Judgement, paras. 219-229 and p. 87.

| note that each Appeals Chamber possesses amudrdjiscretion in its choice of an appropriate eeljnon a case by
case basis, whether it be remittance of the cask tzaa Trial Chamber for a re-determination of appropriate
conviction and sentence or pronouncement of thal T@hamber’s error without entry of a new or moegicus
conviction and sentence, so long as that remeittydenformance with the Appellant’s right to an epp
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Done in English and French, the English text baathoritative.

Fausto Pocar
Judge

Signed on the 12th day of May 2005

at The Hague, The Netherlands,

and issued on the 20th day of May 2005
at Arusha, Tanzania.

[SEAL OF THE TRIBUNAL ]
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ANNEX A: PROCEDURAL BACKGROUND

1. On 16 June 2003, the Appellareind the Prosecutiérfiled their Notices of Appeal from
Trial Chamber I's Judgement of 15 May 200@n 26 June 2003, the Appellant filed a motion
under Rule 115 of the Rules for leave to preseditiatial evidence and to supplement the record
on appeaf. The motion sought the admissiimmer alia of fourteen additional witnesses as well as
an excerpt of a publication by African Rights datit“Rwanda: Death, Despair and Defiance.” By
Decision dated 12 December 2008e Appeals Chamber granted the motion to thenextet it
granted the Appellant leave to present the evidehd®itness TDR and dismissed the motion in all

other respects.

2. The Prosecution filed its Appeal Brief on 1 $epber 2003, and the Appellant submitted
his Reply Brief on 10 October 2063The Appellant filed his Appeal Brief on 21 Octol2903®
and on 29 October 2003 the Appellant submittedtatence’s Book of Exhibits and Authoritiés.
The Prosecution then filed its Reply to the “DeadReply to Prosecutor’s Brief” on 27 October
2003 and its Response to the Defence Appeal Brief ddetember 2003 The Appellant’s
Reply to the Prosecutor’s Reply to his Appeal Bvief submitted on 15 December 2063.

3. On 30 March 2004, the Appeals Chamber dismiaseargent motion by Paul Bisengimana
for leave to appear asnicus curiadn the Appellant’s cas€. A request for reconsideration of the
amicus curiaeapplication of Paul Bisengimana was registere@@m\pril 2004'* The Applicant
requested the reconsideration of the Decision Isscawe discovered subsequently that the

Prosecution was arguing in tis&®manzappeal that Laurent Semanza was a participantjama

! Notice and Grounds of Appeal against the Judgemwiefitial Chamber three in ICTR-97-20-T Prosecutotaurent
Semanza date 15 May 2003 (Article 24 of the Stadntk Rule 108 of the Rules of procedure and Eviglerk6 June
2003.

2 Prosecution’s Notice of Appeal, 16 June 2003.

® Trial Judgement, 15 May 2003.

* Defence Motion for leave to present additionatievice and to supplement record on appeal, 26 D0%: 2

® Decision on Defence Motion for Leave to presendimhal evidence and to supplement record on dppiea
December 2003.

® Prosecution Appeal Brief, 1 September 2003.

" Defence Reply Brief, 10 October 2003.

8 Defence Appeal Brief, 22 October 2003.

° Defence’s Book of Exhibits and Authorities subertwith the Defence Reply Brief, 29 October 2003.

19 prosecution Reply to the “Defence’s Reply to Pcatien’s Brief’, 27 October 2003.

M prosecution Response to Defence Appeals BrieedeBber 2003.

12 Defence Reply to Prosecutor’s Reply to DefenceepBrief, 15 December 2003.

13 Decision on Amicus Curiae Application of Paul Bigenana, 30 March 2004.

14 Requéte Urgente de Paul Bisengimana en révisida décision de la Chambre d’Appel du 30 mars 28t a la
découverte d’'un élément nouveau et aux fins d'abt&utorisation d’intervenir en qualitd’amicus curiaedans la
cause en appel de Laurent Semanza, 29 April 2004.
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criminal enterprise, which may have implicated Applicant. The Appeals Chamber dismissed the

application on 19 May 200%.

4. On 13 December 2004, the Appeals Chamber coadiichearing under Rule 115, during
which it heard testimony from Witness TDR. The Ap|s Chamber also heard arguments from the

Appellant and the Prosecution on 13 and 14 Dece(d@t concerning the merits of their appeals.

5. The Appellant filed a subsequent motion for thémission of additional evidence,
requesting the admission under Rule 115 of pages 28 of the testimony of FPK2, a protected
witness in the&Simbacase™® On 5 April 2005, the Appeals Chamber denied thpellant’s motion,

finding that the evidence, which was vague, wouthave affected the Trial Chamber’s verdict.

!5 Decision on Application for Reconsideration of Ams Curiae Application of Paul Bisengimana, 19 N2ag4.

16 Extremely Urgent Motion for Admission of pages &-@f the Transcripts of the Testimony on Oath aftetted
Defence Witness FPK2 in Case No. ICTR-01-76-T, €otor Vs. Simba dated 16 December 2004, pursoaRtte

89 and Rule 115 (B); 118(A) of the Rule of Evidermed Procedure of the ICTR For Consideration During
Deliberation in ICTR-097-20-A reserved for Judgetmam 14 December 2004, 14 January 2005.

" Decision on Laurent Semanza’s Motion for Admissiéidditional Evidence, 5 April 2005.
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ANNEX B: CITED MATERIALS/DEFINED TERMS

A. Jurisprudence

1. ICTR

AKAYESU

Prosecutor v. Jean-Paul Akayesiase No. ICTR-96-4-T, Judgement, 2 September {(Fdayesu
Trial Judgement”)

Prosecutor v. Jean-Paul AkayesGase No. ICTR-96-4-A, Judgement, 1 June 20@%kgyesu
Appeal Judgement”)

BAGILISHEMA

Prosecutor v. Ignace BagilishemaCase No. ICTR-95-1A-T, Judgement, 7 June 2001
(“Bagilishemarrial Judgement”)

KAJELIJELI

Prosecutor v. Juvénal KajelijeliCase No. ICTR-98-44A-T, Judgement, 1 December3200
(“Kajelijeli Trial Judgement”)

KAMUHANDA

Prosecutor v. Jean de Dieu Kamuhan@ase No. ICTR-99-54A-T, Judgement, 22 Januaryt200
(“Kamuhandarrial Judgement”)

KAYISHEMA AND RUZINDANA

Prosecutor v. Clément Kayishema and Obed Ruzind@aae No. ICTR-95-1-T, Judgement, 21
May 1999 (‘Kayishema and Ruzindafaial Judgement”)

Prosecutor v. Clément Kayishema and Obed Ruzind@sse No. ICTR-95-1-A, Judgement
(Reasons), 1 June 200Kgyishema and Ruzindadgpeal Judgement ”)

“MEDIA CASE"/ NAHIMANA ET AL.

Prosecutor v. Ferdinand Nahimana, et,&ase No. ICTR-99-52-T, Judgement, 3 December 2003
(“Media CaseTrial Judgement”)

MUSEMA

Prosecutor v. Alfred Musem&ase No. ICTR-96-13-T, Judgement, 27 January ZOBisema
Trial Judgement”)

Prosecutor v. Alfred Musem&ase No. ICTR-96-13-A, Judgement, 16 Novembed Z0Blusema
Appeal Judgement”)
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NTAKIRUTIMANA

Prosecutor v. Elizaphan and Gérard Ntakirutima@ases Nos. ICTR-96-10 and ICTR-96-21,
February 2003 (NtakirutimanaTrial Judgement”)

Prosecutor v. Elizaphan and Gérard Ntakirutimabases Nos. ICTR-96-10-A and ICTR-96-17-A,
13 December 2004 NtakirutimanaAppeal Judgement”)

NIYITEGEKA

Prosecutor v. Eliézer Niyitegek&@ase No. ICTR-96-14-T, Judgement and Sentenc#]ay62003
(“NiyitegekaTrial Judgement”)

Eliézer Niyitegeka v. Prosecuto€ase No. ICTR-96-14-A, Judgement, 9 July 20(Miyftigeka
Appeal Judgement”)

RUTAGANDA

Prosecutor v. Georges Anderson Nderubumwe Rutag&lase No. ICTR-96-3-T, Judgement and
Sentence, 6 December 199®(tagandarrial Judgement”)

Prosecutor v. Georges Anderson Nderubumwe Rutag&@ase No. ICTR-96-3-A, Judgement, 26
May 2003 (‘RutagandaAppeal Judgement”)

RWAMAKUBA

Prosecutor v. André Rwamakulizase No. ICTR-98-44-AR72.4, Decision on InterlocytAppeal
Regarding Application of Joint Criminal Enterprisethe Crime of Genocide, 22 October 2004

SEMANZA

The Prosecutor v. Laurent Semangzase No. ICTR-97-20-T, Judgement, 15 May 2003i&iT
Judgement”)

SERUSHAGO

Omar Serushage. Prosecutor, Case No. ICTR-98-39+Re¢asons for Judgement, 6 April 2000
(“Serushagd\ppealJudgement”)

2. ICTY

ALEKSOVSKI

Prosecutor v. Zlatko Aleksovskiase No. IT-95-14/1-A, Judgement, 24 March 20@0eksovski
Appeal Judgement”)

Prosecutor v. Vidoje Blagojev} and Dragan Jokidase No. IT-02-60-TJudgementl7 January
2005 (Blagojev} and Joki}Trial Judgement”)
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BLA[KI]

Prosecutor v. Tihomir Blaski Case No. IT-95-14-T. Judgement, 3 March 2000 gf@} Trial
Judgement”)

Prosecutor v. Tihomir Blaski Case No. IT-95-14-T, Decision on the ProductidnDiscovery
Materials, 27 January 1997

BR\ANIN AND TALI]

Prosecutor v. Radoslav Broanin and Momir FalCase No. IT-99-36-PT, Decision on Form of
Further Amended Indictment and Prosecution Apghbecato Amend, 26 June 2001

“CELEBI]I CASE"/DELALI] ET AL.

Prosecutor v. Zejnil Deladi et al, Case No. IT-96-21-A, Judgement, 20 February 200¢&lebi
AppealJudgement”)

FURUNDZIJA

Prosecutor v. AntoFurundzijg Case No. IT-95-17/1-T, Judgement, 10 December8199
(“FurundzijaTrial Judgement”)

Prosecutor v. Antd-urundzijg Case No. IT-95-17/1-A, Judgement, 21 July 200eutindzija
Appeal Judgement”)

JELISIC

Prosecutor v. Goran Jeli&i Case No. IT-95-10-A, Judgement, 5 July 200Jdelisic Appeal
Judgement”)

KORDI C AND CERKEZ

Prosectuor v. Kordi and Cerkez Case No. IT-95-14/2-A, Judgement, 17 Decembe# Z0Kordi¢
and CerkezAppeal Judgement”)

KRNOJELAC

Prosecutor v. KrnojelacCase No. IT-97-25-A, Judgement, 17 September 2003 ojelac Appeal
Judgement”)

KRSTIC

Prosecutorv. Radislav Krsif, Case No. IT-98-33-T, Judgement, 2 August 20Mrgti¢ Trial
Judgement”)

Prosecutorv. Radislav Krsif, Case No. IT-98-33-A, Judgement, 19 April 200Krétic Appeal
Judgement”)
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KUNARAC ET AL.

Prosecutor v. Dragoljub Kunarac, et alCase No. IT-96-23 & IT-96-23/1-A, Judgement, 12e
2002 (*Kunarac et alAppeal Judgement”)

KUPRESKIC ET AL.

Prosecutor v. Zoran Kupregki et al, Case No. IT-95-16-T, Judgement, 14 January 2000
(“Kupreski et al. Trial Judgement”)

Prosecutor v. Zoran Kupregki et al, Case No. IT-95-16-A, Judgement, 23 October 2001
(“Kupresk et al. Appeal Judgement”)

KVO CKA ET AL.

Prosecutor v. Miroslav Kuika, et al, Case No. IT-98-30/1-PT, Decision on Defence Rriglary
Motions on the Form of the Indictment, 12 April B99Kvocka Decision of 12 April 1999”)

Prosecutor v. Miroslav Kuika, et al, Case No. IT-98-30/1-T, Judgement, 2 November 2001
(“Kvocka et al.Trial Judgement”)

MILUTINOVI C, SAINOVIC & OJDANI €
Prosecutor v. Milan Milutinov, et al, Case No. IT-99-37-AR72, Decision on Dragoljub &jid’s

Motion Challenging Jurisdiction Joint Criminal Enterprise 21 May 2003 (Ojdani¢ Joint
Criminal Enterprise Appeal Decision”)

NIKOLI]

Prosecutor v. Dragan Nikolj}Case No. IT-94-2-A, Judgement on Sentencing Apglekebruary
2005, (‘DraganNikoli} Appeal Judgement”)

OBRENOVI]

Prosecutor v. DragarObrenov}, Case No. IT-02-60/2-SSentencing Judgement, 10 December
2003 (“Obrenov} Sentencing Judgement”)

STAKIC

Prosecutor v. Milomir Stakj Case No. IT-97-24-T, Decision on the Defence Rfdis Motion
for Judgement of Acquittal, 31 October 2005téki Decision on Rule 9&is Motion for
Judgement of Acquittal”)

Prosecutor v. Milomir Stakj Case No. IT-97-24-T, Judgement, 31 July 2008tgki Trial
Judgement”)

TADI C

Prosecutor v. Dusko Tadlia/k/a “Dule”, Case No. IT-94-1-T, Judgement, 7 May 199T7a(i’
Trial Judgement”)
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Prosecutor v. Dusko Tafli Case No. IT-94-1-A, Judgement, 15 July 1999affic Appeal
Judgement”)

Prosecutor v. Dusko Tad]i Cases Nos. IT-94-1-A and IT-94-1b&, Judgement in Sentencing
Appeals, 26 Januray 2000T@dic Judgement in Sentencing Appeals”)

VASILJEVI C

Prosecutor v. Mitar Vasilje¢i Case No. IT-98-32-A, Judgement, 25 February 2004siljevic
Appeal Judgement”)

3. Other Jurisdictions

Blockburgerv. United States284 U.S. 299, 304 (1982

4. QOther Materials

Additional Protocol Il of 8 June 1977 to the Gen@anventions of 12 August 1949
Geneva Conventions of 12 August 1949

B. Defined Terms

Appeals Chamber of the International Criminal Triaufor the Prosecution of Persons Responsible
for Genocide and Other Serious Violations of In&ional Humanitarian Law Committed in the
Territory of Rwanda and Rwandan Citizens Respoeadit Genocide and Other Such Violations
Committed in the Territory of Neighbouring Statedvieen 1 January 1994 and 31 December 1994

(“Appeals Chamber” and “Tribunal” respectively)

Conclusions de la Défense aprés cléture des déhaesa la décision de la 3eme chambre en date
du 2 mai 2002, filed on 12 June 2002, (“Defences@ig Brief”).

Defence Appeal Brief, filed on 21 October 2003, dft®anza Appeal Brief”).
Defence Reply Brief, filed on 10 October 2003, (t&aza Response”).

Defence Reply to Prosecutor's Reply to Defence Apgrief, filed on 15 December 2003,
(“Semanza Reply”).

First Amended Indictment, 23 June 1999 (“First Aheth Indictment”)
International Criminal Tribunal for the Former Ywgjavia, (“ICTY”).
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Judgement rendered by Trial Chamber Il in the adgerosecutor v. Laurent Semanaa 15 may
2003, (“Trial Judgement”).

Laurent Semanza, (“Appellant”).
Prosecution Closing Brief, filed 12 June 2002, ¢$acution Closing Brief”).
Prosecution Appeal Brief filed on 01 September 2@@rosecution Appeal Brief”).

Prosecution Reply to the "Defence's Reply to Puases Brief', filed on 27 October 2003
(“Prosecution Reply”).

Prosecution Response to Defence Appeal Brief, fited 01 December 2003 (“Prosecution

Response”).

Rules of Procedure and Evidence of the Tribun&u(és”).

Rwandan Patriotic Front, (“RPF”).

Second Amended Indictment, 2 July 1999 (“Second aed Indictment”)
Statute of the International Tribunal, (“Statute”).

Third Amended Indictment, 12 October 1999 (“Thirchénded Indictment” or “Indictment”)
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