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applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958 (the Act).

The applicant who claims to be a citizen of Taiwaplied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958 as this
information may identify the applicant] May 2012.

The delegate refused to grant the visa [in] Jul/Z@nd the applicant applied to the Tribunal
for review of that decision [in] August 2012.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedgatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRegulations 1994 (the Regulations) An
applicant for the visa must meet one of the altdraariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person in reispEawhom Australia has protection
obligations under the 1951 Convention relating® $tatus of Refugees as amended by the
1967 Protocol relating to the Status of Refugeagether, the Refugees Convention, or the
Convention), or on other ‘complementary protectigréunds, or is a member of the same
family unit as a person in respect of whom Ausdralas protection obligations under s.36(2)
and that person holds a protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia in respect of whore tinister is satisfied Australia has
protection obligations under the Refugees Convantio

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations in respect of people who are refugsesedined in Article 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1,Applicant Sv MIMA (2004) 217 CLR 387Appellant S395/2002 v MIMA (2003) 216
CLR 473,SZATV v MIAC (2007) 233 CLR 18 an8ZFDV v MIAC (2007) 233 CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haratudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or leeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person in respect of whAostralia has protection obligations is to
be assessed upon the facts as they exist wherdtigah is made and requires a
consideration of the matter in relation to the osably foreseeable future.

Complementary protection criterion

If a person is found not to meet the refugee c¢atein s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia in
respect of whom the Minister is satisfied Austrélas protection obligations because the
Minister has substantial grounds for believing tlaata necessary and foreseeable
consequence of the applicant being removed frontraliss to a receiving country, there is a
real risk that he or she will suffer significantrima s.36(2)(aa) (‘the complementary
protection criterion’).

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degrathegtment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading tresatior punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryreviigere would not be a real risk that the
applicant will suffer significant harm; where thegpéicant could obtain, from an authority of
the country, protection such that there would reoalveal risk that the applicant will suffer
significant harm; or where the real risk is onesthby the population of the country
generally and is not faced by the applicant pertarsea36(2B) of the Act.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

The applicant was not represented in relation ea¢view.
The applicant’s immigration history

The applicant’s previous immigration backgroundusamarised in the decision record in
relation to his protection visa application, whighs provided by the applicant together with
his application for review and in the copies of p@ssports that was provided with his
original application. The applicant first arrivadAustralia [in] November 1993 on a
Subclass 670 visa. The applicant departed andedragain in Australia [in] July 2002 as the
holder of a Subclass 570 ELICOS Visa. He depaitgd{ily 2003 and returned to Australia
[in] August, 2003. The applicant was granted a $adsc573 Student visa [in] April 2004. He
departed Australia [in] October 2004 and returnefNlarch 2005. [In] February 2006 the
applicant departed Australia and returned [in] NM&2606.

[In] July 2007, the applicant lodged an applicationa Subclass 820/801 Partner visa. A
temporary Subclass 820 Partner visa was grantgdiril 2009. [In] September 2009, the
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applicant departed Australia and arrived [in] OetoP009. The applicant departed Australia
again [in] December 2009 and returned [in] Febriz@{0.

The applicant’'s permanent Subclass 801 Partnemwasarefused [in] May 2010 by the
Department of Immigration. The applicant lodge@waew of this decision at the Migration
Review Tribunal [in] May 2010. The Tribunal affirshi¢he department's decision [in] April
2012.

The primary application

The applicant provided the following informationhis protection visa application. He was
born on [date deleted: s.431(2)] in Taipei Cityiwan, Republic of China. He is the holder
of a passport from the Republic of China issuepJanuary 2012 and expiring [in] January
2022. Up until 2001 he completed his schooling apéi.

In relation to his reasons for claiming protectitre applicant states the following in his
protection visa application forms:

a. He suffered unfair treatment in Taiwan due to laktjgal opinion. He
believes Taiwan is part of mainland China and teanification is the best
way for Taiwan's own benefit and further developtnen

b. He served in the Taiwanese army from 1996 to 1988immen Island, when
the third Taiwan Strait Crisis occurred. Becausedisagreed with Lee Teng-
hui's Taiwan independence policy, he was investaty military police and
removed from a gunner position to a kitchen job.

c. He was bullied by other soldiers from time to tiorgil he left the army.
When he returned home his family did not understand His brother and
father thought he was mad when he spoke out ab®wpmion publicly. He
felt very sad and stressed and sometimes wantal kamself.

d. He wanted to be truly free in Australia so he Tedtwan on a student visa.

e. From 1996 until 2002, he was investigated by mmijifaolice in the army. He
experienced verbal abuse by his own family. He besten by people with
different political opinions. He couldn't find a@gbjob and suffered unfair
treatment in his workplace.

f. He fears that if he returns to Taiwan people wilhk he is mad or that he is
not a good person because most people support ies@andependence. If
there is no reunification with China, there will war and he wants to stay
away from war, having already experienced it in3:98 when he was in the
Army.

g. He will insist on his own political opinion. He doaot want to die
“valuelessly” and does not want to be mistakerdpted by ignorant
Taiwanese. His opinion is not acceptable to the @ratic Progressive Party
or to the ruling Kuomintang.

h. He fears harm from people who have different prditopinions than him
especially members of the Democratic ProgressivieyFaost of whom are
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violent, as well as from National Security officeveo may monitor him or
limit his actions. His political opinion is not aatable to either the
Democratic Progressive Party or the ruling KuommgteNeither party likes
people who support the One China Policy.

i. He does not believe that the authorities can aficpvatect him if he returns
to Taiwan. The Kuomintang is a party that punighasple with different
opinions.

The departmental interview

The applicant was invited to attend a departmentaiview in relation to his claims for
protection [in] July 2012 but did not attend.

The delegate's decision

[In] July 2012, a delegate of the Department of ignation refused to grant the applicant a
protection visa. The delegate found the applicasitisans to be generalised and as such, did
not give rise to a real chance of Convention-rel@tersecution. Specifically, the delegate
was not satisfied that the harm feared by the eaptiamounts to persecution as defined in
section 91R of th#ligration Act 1958 The delegate further found that the length of tthee
applicant resided in Australia before applyingrefugee status was indicative of a lack of
fear of persecution in Taiwan.

The Tribunal proceedings

[In] October 2012, the Tribunal wrote the applicadvising him that it had considered all the
material before it relation to his application utas unable to make a favourable decision
on that information alone. The Tribunal invited #pgplicant to give oral evidence and
present arguments at a hearing [in] November 204&.applicant was advised that if he did
not attend the hearing and a postponement wasraotiegl, the Tribunal may make a decision
on his case without further notice.

[In] October 2012he Tribunal wrote to the applicant advising thdtad considered all the
material before it relating to his application uwas unable to make a favourable decision
on that information alone. The Tribunal invited #pgplicant to give oral evidence and
present arguments at a hearing [in] November 2Bd2November 2012 the applicant
advised the Tribunal th&e did not wish to give oral evidence and consetuetde Tribunal
proceeding to make a decision on the review withaking any further action to allow or
enablehim to appear before it. This matter has therefore lbe¢ermined on the evidence
available to the Tribunal.

Country Information

The most recerffreedomin the World report on Taiwan from Freedom Holsgates the
following:

Taiwan became home to the Chinese nationalist Kunitamg (KMT) government-in-
exile in 1949 and is still formally known as thegrélic of China (ROC). Although
the island is independent in all but name, the R&oRepublic of China (PRC)

! Available at http://www.freedomhouse.org/repoe#dom-world/2012/taiwan.



considers it a renegade province and has threatertalle military action if de jure
independence is declared.

Taiwan’s transition to democracy began in 1987, wie KMT ended 38 years of
martial law. In 1988, Lee Teng-hui became the fli@itvanese-born president,
breaking the mainland émigrés’ stranglehold ontjosli The media were liberalized
and opposition political parties legalized in 19B8e oversaw Taiwan’s first full
multiparty legislative elections in 1991-92 and wtbe first direct presidential
election in 1996.

Chen Shui-bian’s victory in the 2000 presidentsle, as a candidate of the pro
independence Democratic Progressive Party (DPBEEdkBS5 years of KMT rule.
Chen narrowly won reelection in 2004, but the KMB-Hbpposition retained its
majority in the legislature.

Thanks in part to a new seat-allocation system tadiijp 2005, the KMT secured an
overwhelming majority in the January 2008 legistatelections, taking 81 of 113
seats. The DPP took 27, and the remainder wentigpendents and smaller parties.
Taipei mayor Ma Ying-jeou of the KMT won that yeapresidential election, which
marked the island’s second peaceful, democratnstea of power. Both elections
were deemed generally free and fair.

[..]

On the issue of relations with China, the Ma adstration has pursued closer cross-
strait ties while continuing to reject unificatiandependence, and the use of force.
Since 2008, bilateral talks have led to agreememtsatters including transportation,
tourism, food safety, financial cooperation, angliectual-property protection. In
June 2010, both sides signed the Economic Coopartamework Agreement
(ECFA), which was expected to bring about greatenemic integration by reducing
trade barriers. In 2011, the government launchgebgram allowing Chinese tourists
to visit as individuals rather than strictly in tagroups, and local universities began
accepting Chinese students. Though many Taiwanggmsged improving economic
ties with China, critics argued that the admintstrawas conceding elements of
Taiwan’s sovereignty, and moving too quickly witlinimal transparency. The
country remained under threat from China’s militamength, with over 1,000
missiles aimed at the island. In 2011 the UnitedeStagreed to upgrade its older
U.S.-built F-16 fighter planes instead of sellireywer models—a decision that came
as a disappointment for many in Taiwan.

Political Rights and Civil Liberties:

Taiwan is an electoral democracy. The 1946 corgditicreated a unique government
structure comprising five distinct branches (yudije president, who is directly
elected for up to two four-year terms, wields exeeupower, appoints the prime
minister, and can dissolve the legislature. Thechtiee Yuan, or cabinet, consists of
ministers appointed by the president on the recomalaitgon of the prime minister.
The prime minister is responsible to the natioagldlature (Legislative Yuan), which
consists of 113 members serving four-year terms.thtee other branches of
government are the judiciary (Judicial Yuan), ackdbg body (Control Yuan), and a
branch responsible for civil-service examinatiodBsgmination Yuan).
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The two main parties, the proindependence DPPran@hinese nationalist KMT,
dominate the political landscape. In general ogmrsparties are able to function
freely, as evident from the vibrant campaign ahefatie January 2012 elections.

[...]

Taiwanese media reflect a diversity of views amgbreaggressively on government
policies and corruption allegations. The staterb&ively little influence over the
media, though partisan influence is strong. In oese to public concerns over
“embedded marketing,” in which government entipay for promotional items that
are presented as news, the legislature amend@&lthget Law in January 2011 to
prohibit the use of public funds for such purpogks;law did not explicitly address
“embedded marketing” paid for by PRC entities. Qomaal cases of Chinese state-
run news appearing in Taiwanese papers continusdrface during the year. In
April, China Post, an English-language newspaper in Taiwan, wasdoarmave
inserted articles originally published by the PR&ate-runChina Daily without
citing their source. An amended Children and YaWdlfare and Rights Protection
Act passed in November banned excessively detagagpaper coverage of rape,
suicide, or drug abuse, as well as the publicasfqgpghotographs depicting violent or
erotic subject matter.

In January 2012, Ma Ying-jeou of the KMT won a jidestial second terrh.

The most recent US Department of State Country RgmoHuman Rights Practices in
Taiwan for 2013 mirrors the above report and states that thetessthere were no reports of
politically motivated disappearances or of politipasoners or detainees. The report also
states that the Taiwanese constitution prohibligrary arrest and detention, and that the
authorities generally observed these prohibitidime report also notes that there was no
restriction on internet freedom, academic freedorudtural events. In relation to the role of
the police and security apparatus, the above regpated that civilian authorities maintained
effective control over the National Police Admington and that the authorities have
effective mechanisms to investigate and punisheud corruption. The report further notes
that there were no reports of impunity involvingsety forces.

The US Department of State reports from 2010 aid® 2(0so stated that there were no
reports of politically motivated disappearancesfgpolitical prisoners or detainees and that
authorities generally observed the prohibitionarbitrary arrest and detention. The reports
also consistently noted that the Taiwanese autbsmfenerally respected freedom of speech
and of the press.

An article in the Taipei Times of 11 August 2012iked ‘Taiwanese independence more
popular, survey says’ and available at
http://www.taipeitimes.com/News/taiwan/archives/2@B/11/2003540007 indicates that
support for Taiwan’s unification with China is natcommon, with over 18% of those polled
supporting the idea of unification and over 66% agsal.

2 BBC News “Taiwan’s President Ma Ying-jeou wins aed term (14 January 2012) available at
http://www.bbc.co.uk/news/world-asia-16557209.
3 Available athttp://www.state.gov/j/drl/rls/hrrpt/humanrightsepindex. htm#wrapper
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No country information could be located indicatthgt the Democratic Progressive Party
engages in violence against its opponents.

FINDINGS AND REASONS

The applicant has declined to attend a hearingréef® Tribunal to give evidence and
present arguments relating to the issues arisihgsisase. Accordingly, following
s.425(2)(b) of the Act, the Tribunal has decidedhtake its decision on the review without
taking any further action to enable the applicardpear before it.

The mere fact that a person claims fear of pergaciér a particular reason does not
establish either the genuineness of the asserdedfehat it is “well-founded” or that it is for
the reason claimed. It remains for the applicargatisfy the Tribunal that all of the statutory
elements are made out. Although the concept of ohpsoof is not appropriate to
administrative inquiries and decision-making, tekevant facts of the individual case will
have to be supplied by the applicant himself osékérin as much detail as is necessary to
enable the examiner to establish the relevant.faktdecision-maker is not required to make
the applicant's case for him or her. Nor is thidmal required to accept uncritically any and
all the allegations made by an applicaMIEA v Guo & Anor (1997) 191 CLR 559 at 596,
Nagalingamv MILGEA (1992) 38 FCR 19Frasad v MIEA (1985) 6 FCR 155 at 169-70.)

The Tribunal accepts on the basis of the copi¢sepassports that the applicant provided
with his protection visa application that he igtazen of Taiwan. It has assessed his claims
against Taiwan as his country of nationality fae jurposes of the Convention and his
receiving country for the purposes of s.36(2)(aa).

The applicant claims that he suffered unfair treathin Taiwan due to his political opinion
that Taiwan is part of mainland China and that ifezation is for Taiwan's own benefit and
further development. The applicant claims thatdreed in the Taiwanese army on Jinmen
Island during the Third Taiwan Strait Crisis. Besalne disagreed with Lee Teng-hui's
Taiwan independence policy, he was investigateohitiyary police and removed from a
gunner position to a kitchen job. He was also bdlby other soldiers from time to time until
he left the army and was investigated by militanlige from 1996-2002. The applicant
claims he experienced verbal abuse from his fawiilg did not understand him, which
caused the applicant stress and at times he wamteltl himself. The applicant claims he
was beaten by people with different political opims, could not find a good job and suffered
unfair treatment in his workplace. He fears haromfipeople with opposing political views,
particularly members of the Democratic ProgresBiagy, as well as from the authorities. He
does not believe that the authorities will protaod due to his political opinion.

The applicant has provided vague evidence thatidrg in detail in relation to his political
beliefs and past experiences of harm. The Tribhaalnot had the opportunity to question
the applicant in order to obtain further detailswatbhis particular circumstances including the
exact nature of his political beliefs and his pagieriences. Based on the information before
it, the Tribunal is not satisfied that the applichalds a political opinion in support of
Taiwan'’s reunification with China or has sufferedair treatment as a result. Based on the
information the applicant provided in his protentisa application, the Tribunal accepts that
the applicant underwent military service from 1996.998. Given that the Tribunal is not
satisfied that the applicant holds a pro-reunifaapolitical opinion, it follows that it is not
satisfied that the applicant was ever investigatethe military police, bullied by fellow
soldiers or removed from his position as a gunnke Tribunal is also not satisfied that the
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applicant experienced verbal abuse by his familickvbaused him to feel stressed and led to
suicidal thoughts.

Due to the lack of any detail provided by the agaoit, the Tribunal is not satisfied that the
applicant was beaten by people with different praitopinions. For the same reasons, the
Tribunal is not satisfied that the applicant comdd find a good job or that he suffered unfair
treatment in his workplace and that, if this haduwced, it would have been for reasons of his
political opinion.

Based on the information before it, the Tribunalas satisfied that the applicant has a well
founded fear of persecution. As noted above, ferpilrposes of s91R(2) of the Migration

Act persecution involves ‘serious harm’ such alsradt to life or liberty, significant physical
harassment or ill-treatment or significant econohacodship or denial of access to basic
services or denial of capacity to earn a livelihootere such hardship or denial threatens an
applicant’s capacity to subsist. Based on the médron before it, the Tribunal is not

satisfied that the applicant has in the past egpe&d such harm that would amount to
persecution or that there is a real chance thatdudd do so in the future.

The applicant has stated that he does not belatdhe authorities can and will protect him
if he returns to Taiwan due to his political opmidased on the information before it, the
Tribunal is not satisfied that the Taiwanese autiesrwould be unable or unwilling to
provide effective protection to the applicant fayaeason against any harm.

For the reasons above, the Tribunal is not sadighiat the applicant has a well-founded fear
of persecution for a Convention reason if he resdonTaiwan now or in the reasonably
foreseeable future.

Complementary protection

The Tribunal has also considered whether the agplimeets the complementary protection
criteria under s.36(2)(aa). As set out above, thieunal is not satisfied that the events the
applicant has claimed actually took place basethennformation that is before it.
Accordingly, the Tribunal is not satisfied thatrid@re substantial grounds for believing that,
as a necessary and foreseeable consequence ppliwat being removed from Australia to
Taiwan, there is a real risk that the applicant suffer significant harm.

CONCLUSIONS

The Tribunal is not satisfied that the applicard igerson in respect of whom Australia has
protection obligations under the Refugees Convanfitierefore the applicant does not
satisfy the criterion set out in s.36(2)(a).

Having concluded that the applicant does not nteetdfugee criterion in s.36(2)(a), the
Tribunal has considered the alternative criterios.B6(2)(aa). The Tribunal is not satisfied
that the applicant is a person in respect of whamtralia has protection obligations under
s.36(2)(aa).

There is no suggestion that the applicant satisfi@s(2) on the basis of being a member of
the same family unit as a person who satisfieq8)@) or (aa) and who holds a protection
visa. Accordingly, the applicant does not satisfy triterion in s.36(2) for a protection visa.



DECISION

50. The Tribunal affirms the decision not to grant &pplicant a Protection (Class XA) visa.



