EUROPEAN COURT OF HUMAN RIGHTS
COUR EUROPEENNE DES DROITS DE LHOMME

1959 5() - 2009

FIRST SECTION

CASE OF ISMAILOV AND OTHERS v. RUSSIA

(Application no. 33947/05)

JUDGMENT

STRASBOURG

26 November 2009

This judgment will become final in the circumstaneset out in Article 44
§ 2 of the Convention. It may be subject to edilarvision.






ISMAILOV AND OTHERS v. RUSSIA JUDGMENT 1

In the case of Ismailov and Others v. Russia,
The European Court of Human Rights (First Sectimilting as a
Chamber composed of:
Christos RozakisRresident,
Nina Vajic,
Anatoly Kovler,
Elisabeth Steiner,
Khanlar Hajiyev,
Giorgio Malinverni,
George Nicolaouudges,
and Sgren Nielsegection Registrar
Having deliberated in private on 5 November 2009,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. J3%) against the
Russian Federation lodged with the Court under chti34 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”) by twenty-one Russian nationdisted below (“the
applicants”), on 20 September 2005.

2. The applicants were represented by lawyerfi®fStichting Russian
Justice Initiative (“SRJI"), an NGO based in thetiNglands with a
representative office in Russia. The Russian Gowermt (“the
Government”) were represented by their Agent, Mr KBatyushkin,
Representative of the Russian Federation at thepean Court of Human
Rights.

3. On 25 April 2008 the Court decided to applyd4l of the Rules of
Court and to grant priority treatment to the apgtien and to give notice of
the application to the Government. Under the piowis of Article 29 § 3 of
the Convention, it decided to examine the meritshef application at the
same time as its admissibility.

4. The Government objected to the joint examimatibthe admissibility
and merits of the application. Having considere@& tGovernment’s
objection, the Court dismissed it.



2 ISMAILOV AND OTHERS v. RUSSIA JUDGMENT

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

5. The applicants are:

1) Mr Akhmed Ismailov, born in 1949,

2) Mr Alkhazur Ismailov, born in 1985,

3) Mr Shamil (also spelled Shamal) Ismailov, barri995,

4) Ms Ruman Sokayeva (also spelled as Rumani om@ma Sakayeva),
born in 1963,

5) Mr Aslambek Merzhoyev (also spelled as Aslamibéérzhuyev),
born in 1990,

6) Ms Kheda Merzhoyeva (also spelled as Kheda Msm¥a), born in
1981,

7) Ms Zalina Merzhoyeva (also known as Aset Meraway, born in
1979,

8) Ms Petimat Ismailova, born in 1964,

9) Ms Kheda Idrisova (also known as Ismailova)nbior1981,

10) Mr Ramzan Ismailov, born in 1982,

11) Ms Khazan Ismailova, born in 1984,

12) Ms Larisa Ismailova, born in 1986,

13) Ms Laila Ismailova, born in 1990,

14) Mr Rizvan Ismailov, born in 1992,

15) Ms Tanzila Ismailova, born in 1994,

16) Mr lles (also spelled as llez) Ismailov, bamnrili995,

17) Ms Medna Ismailova, born in 1997,

18) Mr Ibragim Ismailov, born in 1999,

19) Ms Makka Ismailova, born in 2001,

20) Ms Markha Ismailova, born in 2001,

21) Ms Liman Ismailova, born in 2003.

6. The applicants are four families of Russianiomais who live in
Achkhoy-Martan, Chechnya. All four applicant faregiare related to each
other. The first applicant is the father of Aslakbg@lso spelled as
Aslanbek) Ismailov, who was born in 1979, and Adlemailov, who was
born in 1981. The second applicant family considtapplicants 2-4. The
fourth applicant is the wife of Khizir Ismailov, whwas born in 1962;
applicants 2 and 3 are his children. The third i@ppt family consist of
applicants 5-7, who are the children of Yusi Dayaywho was born in
1953. The fourth applicant family consists of apgtits 8-21. The eighth
applicant is the wife of Yaragi Ismailov, who wa%rb in 1956;
applicants 9-21 are his children.

7. The facts of the case, as submitted by thégsarhay be summarised
as follows.
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A. Disappearance of Aslambek Ismailov, Aslan Ismbv, Yaragi
Ismailov, Khizir Ismailov and Yusi Daydayev

1. The applicants’ account

a. Abduction of Aslambek and Aslan Ismailov

8. At the material time the town of Achkhoy-Martasas under the full
control of the Russian federal forces. Checkpom@nned by Russian
servicemen were located on the roads leading toframa the settlement.
The applicant families lived close to each othetwon households situated
at no. 15a and no. 22 in Orekhova Street, Achkhaytdh. The first house
was located about 500 metres away from the nedesidral forces
checkpoint.

9. On the night of 13-14 January 2003 the firspliapnt, his sons
Aslambek and Aslan Ismailov and other relativesensdeeping at home at
15a Orekhova Street. At about 4 a.m. an APC (aretbpersonnel carrier)
with a group of armed men in camouflage uniformgvdrthrough their
gate. About ten men got out of the APC and ran théohouse. They spoke
Russian without accent and were wearing masks almdefts. They neither
identified themselves nor produced any document® fRmily members
thought they were Russian military servicemen.

10. The servicemen searched the house; they neitmained to the
residents what they were looking for nor askeddentity documents. They
took Aslambek and Aslan Ismailov into the yard,kkid them and threw
them into the APC. The brothers were not allowedtid on any warm
clothing. The officers ignored their mother's quess concerning the
reason for her sons’ being taken away.

11. The first applicant’s wife ran after her som® the street. She saw
several APCs, a military Ural car and groups of s military
servicemen standing along the street. The vehislee parked next to
different houses with their engines running. Thiglisos, who were waiting
next to the vehicles, threatened to kill the lodalhe latter went outside.
The vehicles with the first applicant’'s sons drasgay to an unknown
destination.

b. Abduction of Yaragi Ismailov, Khizir Ismailov and Yusi Daydayev

12. At the material time the second and fourthliappt families lived at
22 Orekhova Street. Their household consisted i&etldwellings in one
yard. It was situated about 300 metres away fromfitist applicant’s house
and a few hundred metres away from the nearesti®ussilitary forces
checkpoint.

13. On the night of 13-14 January 2003 Yusi Dagdayas visiting the
applicants and staying in the first house. Khizamailov and his family
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were sleeping in the second house; Yaragi Ismailay his family were in
the third one.

14. At about 4 a. m. a group of armed men in cdlage uniforms
broke into Yusi Daydayev’s house. It appears thatrhen beat him up, as
the applicants heard him screaming.

15. Another group of intruders knocked on the dafdhe second house.
When Khizir Ismailov opened the door, they rushedférced everyone to
lie down on the floor and took Khizir Ismailov away

16. The last group of four armed men broke inte third house and
took away Yaragi Ismailov. The intruders asked #nghth applicant to
bring his passport. While she went to fetch it, then took her husband
outside. The eighth applicant attempted to folltneny, but the intruders
drove away. None of the men were allowed to puvarm clothing.

17. The intruders who raided the household at &klihova Street and
took away Yaragi Ismailov, Khizir Ismailov and Yufiaydayev were
wearing masks and helmets. They spoke unaccentsgidRuand used
swear words. They neither introduced themselves mrmduced any
documents. The applicants thought they were Russibiiary servicemen.

18. According to the applicants and their neighbpeight APCs and a
military Ural car were parked in Orekhova StreetilesbAslambek and
Aslan Ismailov, Yaragi Ismailov, Khizir Ismailov dri¥usi Daydayev were
being taken away.

19. It appears that after Aslambek and Aslan Ikmalaragi Ismailov,
Khizir Ismailov and Yusi Daydayev were taken awhg military vehicles
drove towards Samashki village and stopped in tea af the local wheat
processing plant, where Russian troops were station

20. On 23 January 2004 the Achkhoy-Martan distairt granted the
eighth applicant’s claim and declared Yaragi Ismaih missing person as
of 15 January 2003.

21. The description of the circumstances surraundhe abduction of
the applicants’ relatives is based on the followdlmguments: an account by
Mr V.R. given on 3 August 2005; an account by Mskh. given on
3 August 2005; an account by the fourth applicawergon 14 August 2005
and an account by the first applicant’s wife Ms M.given on 14 August
2005.

2. Information submitted by the Government

22. The Government did not challenge most of #utsfas presented by
the applicants. According to their submission ‘labat 4 a.m. on 14 January
2003 unidentified armed men in camouflage unifoamd masks, who were
driving Ural vehicles and APCs, arrived at Orekho&treet in
Achkhoy-Martan, Chechnya, abducted and took awaynfhouse no. 15
Aslanbek Ismailov, who was born in 1979, and Adlsmailov, who was
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born in 1981, and from house no. 22 Yaragi Ismaikizir Ismailov and
Yusi Daydayev.”

23. On 23 January 2004 the Achkhoy-Martan distaotrt declared
Yaragi Ismailov a missing person with effect frogJanuary 2003.

B. The search for the applicants’ relatives and tl investigation

1. The applicants’ account

24. Immediately after her relatives were takenyatha eighth applicant
called the Achkhoy-Martan district department of thterior (the ROVD)
and complained that they had been abducted. Theeftold her that they
could not do anything about it.

25. In the morning of 14 January 2003 the apptea@omplained to a
number of State authorities, including the ROVDe tAchkhoy-Martan
district prosecutor's office (the district prosemts$ office), the
Achkhoy-Martan district department of the Federab@8ity Service (the
FSB) and the Achkhoy-Martan district military commadar’'s office (the
district military commander’s office), that theglatives had been abducted.

26. Since 14 January 2003 the applicants haveatregly applied in
person and in writing to various public bodies. yhave been supported in
their efforts by the SRJI NGO. In their letters tioe authorities the
applicants referred to their relatives’ detentionl @asked for assistance and
details of the investigation. Mostly these engsiribave remained
unanswered, or purely formal replies have been ngiwve which the
applicants’ requests have been forwarded to varpuosecutors’ offices.
The applicants submitted some of the letters to abthorities and the
replies to the Court, which are summarised below.

27. In the morning of 14 January 2003 a groupepfesentatives of the
district prosecutor’s office examined the crimereceand questioned the
witnesses.

28. On 17 January 2003 the district prosecutoffEce instituted an
investigation into the abduction of Aslambek Isragjl Aslan Ismailov,
Yaragi Ismailov, Khizir Ismailov and Yusi Daydayewder Article 126 8§ 2
of the Criminal Code (aggravated kidnapping). Thenimal case file was
given the number 44009.

29. On 17 March 2003 the district prosecutor’siceffinformed the
applicants that on an unspecified date the invastig in criminal case
no. 44009 had been suspended for failure to eshalitie identities of the
perpetrators.

30. On 21 March 2003 the Chechnya prosecutoriseofbrwarded the
first applicant’'s complaint about his relatives’daistion to the district
prosecutor’s office for examination.
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31. On 31 March and 24 April 2003 the Chechnyas@cator’s office
informed the first applicant that on 23 January 2@tk district prosecutor
had instructed the investigators to take a numibexdditional operational
search measures to establish the whereabouts olitiected men and
identify the perpetrators. The text of the letteBd March 2003 also stated:

“....the investigation established that the applicarelatives had been abducted by
unidentified servicemen in military vehicles; howevthe investigators were unable
to establish to which military units these vehidiesl belonged.”

32. On 30 September 2003 the district prosecutaffice informed the
first applicant that they had examined his complabout ineffectiveness of
the investigation in criminal case no. 44009. Asesult, the proceedings
had been resumed and the investigators had betuoctesl to verify the
supposition that the abducted men were being dedaom the premises of
the operational search bureau of the Ministry & biiterior (the ORB) in
Grozny (‘OPF").

33. On 24 October 2003 the deputy head of the AayMartan district
administration wrote to the district prosecutorféice requesting that the
investigators find out whether the abducted merevibeing detained on the
premises of the s department of the Main Intelligence Service of the
Ministry of Defence 6-i omoen I'PY") in Grozny.

34. On 31 October 2003 the deputy head of the Aaoivartan district
administration informed the first applicant thag tauthorities’ reply to his
request of 24 October 2003 stated that the investig in criminal case
no. 44009 had been suspended on 26 June 2003iltoe fio establish the
identities of the perpetrators; that it had beesumged on 1 October 2003;
and that on an unspecified date the investigatadgsfbrwarded to the ORB
in Grozny a request for assistance in the searcthéabducted men.

35. On 1 November 2003 the district prosecutoffe® suspended the
investigation in criminal case no. 44009 for fadluo establish the identities
of the perpetrators and informed the applicants.

36. On 14 January 2004 the Chief Military Prosecst office
forwarded the first applicant’'s complaint about hesatives’ abduction to
the military prosecutor’s office of the United GpAlignment (the military
prosecutor’s office of the UGA) for examination.

37. On 7 February and 4 March 2005 the militaryspcutor’s office of
the UGA forwarded the first applicant’s complaiatsout the abduction to
the military prosecutor’s office of military unibn20102 for examination.

38. On 10 and 12 March 2005 the military proseditoffices of
military unit no. 20102 and the UGA informed thesfiapplicant that the
examination of his complaints had not establishag mvolvement of
Russian military servicemen in his relatives’ atichre

39. On 8 June 2005 the Chechnya prosecutor’seoffiovarded the first
applicant’'s complaint about the abduction to th&radit prosecutor’s office
for examination.



ISMAILOV AND OTHERS v. RUSSIA JUDGMENT 7

40. On 28 July 2008 the investigators informedapplicants that on the
same date they had suspended the investigatioheirciminal case for
failure to establish the identities of the perpetrs

2. Information submitted by the Government

41. The Government submitted that the districtsponitor’s office had
received the applicants’ complaints about the atolnof their relatives by
“unidentified armed men in camouflage uniforms, whad arrived in
APCs”, on 14 January 2003.

42. On 14 January 2003 investigators from theridisprosecutor’s
office conducted a crime scene examination at hes.and 22 Orekhova
Street in Achkhoy-Martan. Nothing was collectedhirthe scene.

43. On 14 January 2003 the investigators questiottee fourth
applicant; on 21 January 2003 the investigatoratgthher victim status in
the criminal case and questioned her again. Thicapp stated that on the
night of 14 January 2003 she and her family haah Isbeeping at home at
22 Orekhova Street. At about 4 a.m. she had heang $10ise and gone to
the window. She saw a military KamaK¢gmnas3’) lorry next to the house; as
it was dark she could not see whether the vehiaterkgistration numbers.
Then someone knocked at the door; her husband rKkimiilov opened it
and two armed military servicemen in camouflagefarms and masks
entered the house. They ordered everyone to liendowthe floor. Having
checked the rooms, the armed men left with Khigmdilov. One of them
took his passport. After that the intruders wentthie house of Yaragi
Ismailov and took him away in an APC which had\edi at the house.
When she went outside she saw the eighth applioathie yard, who told
her that unidentified armed men had also takem th&tives Aslambek and
Aslan Ismailov and Yusi Daydayev and driven themayawn APCs to an
unknown destination. After that the fourth applicean out in the street and
saw a convoy of six or seven APCs and the Kamay thiving away along
Sovetskaya Street.

44. On 17 January 2003 the district prosecutdifiseoopened criminal
case no. 44009 in connection with the abductiothefapplicants’ relatives
and informed the applicants.

45. On 21 January 2003 the investigators questidine first applicant,
who stated that on 14 January 2003 he had beerorkt iw Grozny. At
about 10 a.m. he had learnt that around 4 a.mpré@ous night his sons,
Aslambek and Aslan Ismailov, his brothers Khizidararagi Ismailov and
his brother-in-law Yusi Daydayev had been abdubtednidentified armed
men in APCs. From the Government's submission itofes that the
applicant was questioned again on 22 January 20ii3he contents of this
statement were not disclosed by the Government.

46. On an unspecified date the investigators guesd Ms M.D., the
mother of Aslambek and Aslan Ismailov, who stateat ton the night of
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13-14 January 2003 she had been at home at 15&hd@lStreet with her
two sons and daughter. At about 4 a.m. she had iptmé¢he yard and seen
an APCs with armed men in camouflage uniforms aagk® sitting on top
of it. Next to the house she saw her brother-in-Ighizir Ismailov, several
APCs and a lorry with armed men in camouflage unmand masks. After
that the armed men took her sons Aslambek and Ashaailov outside and
drove them away. About ten minutes later a conviasesen or eight APCs
and a lorry drove down the street. The vehicles it have registration
numbers. After that the witness went to her reétihouse at 22 Orekhova
Street where she found out about the abduction esf brother Yusi
Daydayev and her brothers-in-law Khizir Ismailowdafaragi Ismailov.

47. On 21 January 2003 the investigators quedtiotiee eighth
applicant, who stated that on the night of 14 Jan2®03 she and her
family members had been at home at 22 OrekhovaiS#é¢ about 4 a.m.
they had heard screams and noise. Her husband iY&ragilov went
outside. He returned and said that military semiee were on the street.
After that two armed men in camouflage uniforms amakks entered the
house. They made Yaragi Ismailov lie down on tlerfland then ordered
him to put his clothing on. The men walked through rooms and took
Yaragi Ismailov, who was barefoot, into the yardewh more military
servicemen were waiting.

48. On 27 January 2003 the investigators questi@me officer of the
ROVD, Mr U.S. He stated that on the night of 14utag 2003 he had been
on duty at the police station. At about 5 a.m. ROVD received
information that unidentified armed men in Uralrles and APCs had
abducted five residents from Orekhova Street thahdglambek and Aslan
Ismailov, Yaragi Ismailov, Khizir Ismailov and YuBiaydayev. The officer
immediately informed about it the head of the ROVe district
department of the FSB and the district military coamder’s office. After
that he sent a group of investigators to the crszene. Meanwhile, police
unit no. 3, stationed next to the cemetery on thetskirts of
Achkhoy-Martan, informed him by radio that a convey armoured
vehicles was leaving Achkhoy-Martan. About ten ifteén minutes later
the unit reported that the convoy was returninthesettlement. The officer
ordered them to watch the convoy’'s movement. After convoy drove
back into the town, it became impossible to trasknovements. According
to the information received by the witness from #@®B and the district
military commander’s office, their units were narfcipating in a special
operation and had not left the base. Thereforgag impossible to establish
the owners of the convoy of armoured vehicles.

49. On 28 March 2003 the investigators questioaedofficer of the
ROVD, Mr D.A. He stated that he worked as a distpolice officer in
Achkhoy-Martan. At about 4 a.m. on 14 January 2Q@03group of
unidentified armed men in APCs and Ural lorries hadved at Orekhova
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Street, where from house no. 15a they had abducstaimbek and Aslan
Ismailov and from house no. 22 Yaragi Ismailov, Hhismailov and Yusi
Daydayev. In connection with this he and anothécef from the ROVD
had taken operational search measures; howevevast impossible to
establish the whereabouts of the abducted menhendwners of the APCs
and the lorries.

50. On 28 April 2003 the investigators questiortkd head of the
Achkhoy-Martan administration, Mr S.Kh. He statéttin January 2003
unidentified armed men in APCs and Ural lorries haken away five
residents from Orekhova Street, namely Aslambek Askn Ismailov,
Yaragi Ismailov, Khizir Ismailov and Yusi Daydayewm connection with
this he had taken measures to establish their \whetgs and requested
information about the disappeared men from the RQAfd the district
military commander’s office. However, these agesaid not have any
relevant information.

51. On 25, 26, 28 and 29 April and 5 May 2003 iheestigators
questioned five officers of the ROVD, all of whonropided similar
statements. According to the officers, at the natéime they had been
serving at checkpoints nos. 1, 2 and 3 locatedherbtidge over the river
Foranga and at a place called Vodozabor. During thety hours, from
8 a.m. on 13 January to 8 a.m. on 14 January 20@3APCs and lorries
had not passed through the checkpoints.

52. On 13 May 2003 the investigators again questiothe first
applicant, who stated that after the abduction dk domplained to various
law enforcement agencies, but to no avail. He asdrdlatives had been
searching for the abducted men and meeting othapl@avhose relatives
had also been abducted. One of these men had edohmn that his sons
and Yusi Daydayev had been initially detained irakkala, Chechnya, and
then transferred to the Republic of North Ossetither to Mozdok or
Vladikavkaz.

53. On 28 September 2003 the first applicant wiotethe district
prosecutor and stated that he had received infaowmaibout the detention
of his abducted relatives on the premises of thel&artment of the ORB
(‘6-u omoen OPF") located on the Staropromyslovskiy main highway in
Grozny. The applicant requested that the invesiigatook measures to
verify this information. On the same date the agapit was questioned and
reiterated his request.

54. On 30 September 2003 the district prosecutifise informed the
first applicant that the investigation in the cnmai case had been resumed
because it was necessary to take investigative uresasand verify the
information concerning the detention of the abddigteen on the premises
of the 8" department of the ORB in Grozny.

55. On 1 November 2003 the investigation in thienicral case was
suspended for failure to establish the identitiethe perpetrators.
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56. On 26 October 2006 the eighth applicant’s Ewequested that the
investigators provide him with access to the entwatent of the criminal
case file. On 9 November 2006 the investigatordiglr granted his
request, stating that he was allowed to accesstbalgocuments reflecting
the eighth applicant’s participation in the prodegd. The document stated
that full access to the case file would be gramely on completion of the
investigation.

57. On an unspecified date the investigators cuesd the applicants’
neighbour, Mr V.M., who stated that on the nighttdfJanuary 2003 he had
been sleeping at home, at 19 Orekhova Street ikiAmiMartan. At about
4 a.m. he had heard some noise and gone outsidgawia convoy of seven
APCs in Orekhova Street; soldiers were jumping @futhe vehicles and
taking up combat positions. Several minutes later Heard women
screaming. When he saw the servicemen going irgolgmailov family
house he thought they were looting and called tbkcga About five
minutes later the convoy drove away towards the treenof
Achkhoy-Martan. There, driving along the centratest, the vehicles
continued in the direction of Katyr-Yurt in Achkhdyartan district. After
the servicemen left, he found out that they haénakway his neighbours
Aslambek and Aslan Ismailov, Yaragi Ismailov, Khilsmailov and Yusi
Daydayev.

58. On an unspecified date the investigators vedea letter from the
Special Envoy of the Russian President in the Gire¢tepublic for Rights
and Freedoms (“the Envoy”), stating that the fagplicant had complained
to him about the abduction of his relatives by fatlservicemen under the
command of colonel L.Ch.

59. On unspecified dates the investigators fore@rdequests to the
military prosecutor’s office of military unit no0202 in Khankala and the
Chechnya FSB, asking whether the abducted men keing detained on
their premises. According to the replies, thesenaeigs had not conducted
any special operations in Achkhoy-Martan at theemalt time and had not
detained the applicants’ relatives.

60. On unspecified dates the investigators fore@negquests to various
law enforcement agencies in Chechnya and the Nuworti@aucasus,
including prosecutors’ offices and military commarsl offices, asking for
any information these agencies had concerning thducied men.
According to the replies, no information was aualgga no criminal
proceedings were pending against the abducted nwespecial operations
had been conducted against them, they had noteapfor medical help,
their corpses had not been found and no custodydesavere available in
respect of them.

61. On an unspecified date the investigators foe a request to the
ORB in Grozny, asking whether they had arrested dathined the
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applicants’ relatives. According to the agencyglyethey had not arrested
or detained them.

62. The Government further submitted that althotlgh investigation
had failed to establish the whereabouts of Aslamisrkailov, Aslan
Ismailov, Yaragi Ismailov, Khizir Ismailov and YuBiaydayev, it was still
in progress and all necessary investigative andatipeal search measures
were being taken to solve the crime.

63. Despite specific requests by the Court the e€Bawent did not
disclose most of the contents of criminal case4d©09, providing copies
of only twenty-two documents. They stated that itheestigation was in
progress and that disclosure of the documents wbaldn violation of
Article 161 of the Code of Criminal Procedure, sinte file contained
personal data concerning the witnesses or othéicipants in the criminal
proceedings.

[I. RELEVANT DOMESTIC LAW

64. For a summary of the relevant domestic law Aldemadova and
Sadulayeva v. Russ{ao. 40464/02, 88 67-69, 10 May 2007).

THE LAW

. THE GOVERNMENT’S OBJECTION REGARDING
NON-EXHAUSTION OF DOMESTIC REMEDIES

A. The parties’ submissions

65. The Government contended that the applicatimuld be declared
inadmissible for non-exhaustion of domestic rem&didey submitted that
the investigation into the disappearance of Asldmibsmailov, Aslan
Ismailov, Yaragi Ismailov, Khizir Ismailov and YuBiaydayev had not yet
been completed. They further argued that it had lopen to the applicants
to challenge in court any acts or omissions ofitivestigating authorities,
but the applicants had not availed themselves af temedy. They also
argued that it had been open to the applicantdaioncdamages through
civil proceedings but that they had failed to do so

66. The applicants contested that objection. Tétayed that the only
effective remedy in their case was the criminalestigation, which had
proved to be ineffective. With reference to the @suractice, they argued
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that they were not obliged to pursue civil remediesorder to exhaust
domestic remedies.

B. The Court’s assessment

67. The Court will examine the arguments of thdigs in the light of
the provisions of the Convention and its relevaracpce (for a relevant
summary, sedestamirov and Others v. Russino. 60272/00, 88 73-74,
12 October 2006).

68. The Court notes that the Russian legal syptewides, in principle,
two avenues of recourse for victims of illegal amoninal acts attributable
to the State or its agents, namely civil and crahnemedies.

69. As regards civil action to obtain redress f#@mage sustained
through the alleged illegal acts or unlawful cortdat State agents, the
Court has already found in a number of similar sabat this procedure
alone cannot be regarded as an effective remedieircontext of claims
brought under Article 2 of the Convention (s€bashiyev and Akayeva
v. Russianos. 57942/00 and 57945/00, 88 119-121, 24 Fep@05, and
Estamirov and Otherscited above, 8 77). In the light of the aboves th
Court confirms that the applicants were not obliged pursue civil
remedies. The Government’s objection in this regattus dismissed.

70. As regards criminal law remedies, the Courteoles that the
applicants complained to the law enforcement attthsrimmediately after
the kidnapping of Aslambek Ismailov, Aslan Ismajlovaragi Ismailov,
Khizir Ismailov and Yusi Daydayev, and that an istgation has been
pending since 17 January 2003. The applicants fa&bvernment dispute
the effectiveness of the investigation of the kignag.

71. The Court considers that the Government’s abioje raises issues
concerning the effectiveness of the investigatidmctv are closely linked to
the merits of the applicants’ complaints. Thus,décides to join this
objection to the merits of the case and consideas the issue falls to be
examined below.

II. THE COURT'S ASSESSMENT OF THE EVIDENCE AND THE
ESTABLISHMENT OF THE FACTS

A. The parties’ arguments

72. The applicants maintained that it was bey@aswonable doubt that
the men who had taken away Aslambek Ismailov, A&amailov, Yaragi
Ismailov, Khizir Ismailov and Yusi Daydayev had heState agents. In
support of their complaint they referred to theldaing facts. At the
material time Achkhoy-Martan had been under thaltoontrol of federal
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troops. There had been Russian military checkpaintthe roads leading to
and from the settlement. The armed men who had ciduAslambek

Ismailov, Aslan Ismailov, Yaragi Ismailov, Khizirsrhailov and Yusi

Daydayev spoke Russian without accent, which prekatthey were not of
Chechen origin. The men had arrived in military ickds, such as APCs,
which could only have been deployed at the timedpresentatives of the
State. They had arrived at the applicants’ housgés &t night, which
indicated that they had been able to circulatelyrpast curfew. The men
acted in a manner similar to that of special forcagying out identity

checks. All the information disclosed from the dnal investigation file

supported their assertion as to the involvemeniSti#dte agents in the
abduction. Since their relatives had been missingfvery lengthy period,
they could be presumed dead. That presumption wésef supported by
the circumstances in which they had been arrestddch should be

recognised as life-threatening.

73. The Government submitted that unidentified edmmen had
kidnapped Aslambek Ismailov, Aslan Ismailov, Yardgmailov, Khizir
Ismailov and Yusi Daydayev. They further contentieatt the investigation
of the incident was pending, that there was noengd that the men had
been State agents and that therefore there wegeonnds to hold the State
liable for the alleged violations of the applicamights. They further argued
that there was no convincing evidence that theiecgmutls’ relatives were
dead. The Government raised a number of objectionthe applicants’
presentation of facts. The fact that the perpetsabd the abduction spoke
unaccented Russian and were wearing camouflagerorgfdid not mean
that these men could not have been members oélillgned groups. The
Government further alleged that the applicants’ cdpgon of the
circumstances surrounding the abduction was insterdl In particular, the
fourth applicant and Ms M.D. stated that along wite APCs the abductors
had used a Kamaz lorry, whereas other withessésdstiaat the abductors
had used a Ural lorry; there were no direct witeeswho had seen the
direction in which the abductors had left, andfitst applicant had failed to
inform the investigators about the source of infation concerning the
detention of his relatives in Grozny.

B. The Court’s evaluation of the facts

74. The Court observes that in its extensive puudence it has
developed a number of general principles relatmghe establishment of
facts in dispute, in particular when faced witheglitions of disappearance
under Article 2 of the Convention (for a summarytioése se®azorkina
v. Russiano. 69481/01, 88 103-109, 27 July 2006). The Calso notes
that the conduct of the parties when evidence isgbebtained has to be
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taken into account (seleeland v. the United Kingdojg 161, Series A
no. 25).

75. The Court notes that despite its requestsafaopy of the entire
investigation file into the abduction of Aslambedmailov, Aslan Ismailov,
Yaragi Ismailov, Khizir Ismailov and Yusi Daydayethe Government
produced only some of the documents from the déseThe Government
referred to Article 161 of the Code of Criminal Pedure. The Court
observes that in previous cases it has alreadydfains explanation
insufficient to justify the withholding of key infmation requested by the
Court (seelmakayeva v. Russiano. 7615/02, § 123, ECHR 2006- ...
(extracts)).

76. In view of this and bearing in mind the prples referred to above,
the Court finds that it can draw inferences from @overnment’s conduct
in respect of the well-foundedness of the applEaaitegations. The Court
will thus proceed to examine crucial elements mpghesent case that should
be taken into account when deciding whether thdiapys’ relatives can
be presumed dead and whether their deaths can tbeutaid to the
authorities.

77. The applicants alleged that the persons wtb thlken Aslambek
Ismailov, Aslan Ismailov, Yaragi Ismailov, Khizirsrhailov and Yusi
Daydayev away on 14 January 2003 and then killeththad been State
agents.

78. The Government suggested in their submissioaistie abductors of
Aslambek Ismailov, Aslan Ismailov, Yaragi Ismaild¢hizir Ismailov and
Yusi Daydayev may have been members of paramilgjaoyps. However,
this allegation was not specific and the Governnaidt not submit any
material to support it. The Court would stress lmstregard that the
evaluation of the evidence and the establishmethefacts is a matter for
the Court, and it is incumbent on it to decide lom ¢videntiary value of the
documents submitted to it (sé€gelikbilek v. Turkeyno. 27693/95, § 71,
31 May 2005).

79. The Court notes that the applicants’ allegai® supported by the
witness statements collected by the applicantstgnthe investigation. It
finds that the fact that a large group of armed memiform during curfew
hours, equipped with military vehicles, was ablentove freely in the
settlement and proceed to check identity documemd take several
persons out of their homes strongly supports th@icgnts’ allegation that
these were State servicemen conducting a secupgration. In their
application to the authorities the applicants cstesitly maintained that
Aslambek Ismailov, Aslan Ismailov, Yaragi Ismaild¢hizir Ismailov and
Yusi Daydayev had been detained by unknown sengoerand requested
the investigation to look into that possibility ¢sparagraphs 33, 43, 47, 52,
53, 57 and 58 above). The domestic investigati@o @ccepted factual
assumptions as presented by the applicants, akdsteps to check whether
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law enforcement agencies were involved in the kighag. The
investigation confirmed the involvement of militagervicemen in the
abduction, but it was unable to establish precisdlich military or security
units had detained the applicants’ relatives (sgagraph 31 above). It does
not appear that any serious steps had been takbatidirection.

80. The Government questioned the credibility bk tapplicants’
statements in view of certain discrepancies regjatito the exact
circumstances of the arrests and the descriptiothethours immediately
following the detention. The Court notes in thispect that no other
elements underlying the applicants’ submissionaats have been disputed
by the Government. The Government did not provite Court with the
witness statements to which they referred in tlsibmissions. In the
Court’'s view, the fact that the applicants’ reccliens of an extremely
traumatic and stressful event differed in verygngicant details does not
in itself suffice to cast doubt on the overall \@tgof their statements.

81. The Court observes that where the applicaatseerut a prima facie
case and the Court is prevented from reaching dctnclusions owing to
a lack of relevant documents, it is for the Goveentrto argue conclusively
why the documents in question cannot serve to boraie the allegations
made by the applicants, or to provide a satisfgctand convincing
explanation of how the events in question occuriiéa burden of proof is
thus shifted to the Government, and if they failtheir arguments issues
will arise under Article 2 and/or Article 3 (se€ogcu v. Turkey
no. 27601/95, §95, 31 May 2005, aAdkkum and Others v. Turkey
no. 21894/93, § 211, ECHR 2005-II).

82. Taking into account the above elements, thertGe satisfied that
the applicants have made a prima facie case teat ridatives were taken
away by State servicemen. The Government's statenkat the
investigators had not found any evidence to supguwtinvolvement of
special forces in the kidnapping is insufficientdischarge them from the
above-mentioned burden of proof. Having examineé ttocuments
submitted by the parties, and drawing inferencesnfthe Government’'s
failure to submit the remaining documents which evar their exclusive
possession or to provide another plausible explamdbr the events in
question, the Court finds that Aslambek Ismailos|ah Ismailov, Yaragi
Ismailov, Khizir Ismailov and Yusi Daydayev weredalsted on 14 January
2003 by State servicemen during an unacknowledgeuarisy operation.

83. There has been no reliable news of Aslambekailsv, Aslan
Ismailov, Yaragi Ismailov, Khizir Ismailov and Yu&laydayev since the
date of the kidnapping. Their names have not beend in any official
detention facility records. Finally, the Governméiave not submitted any
explanation of what happened to them after theeasar

84. Having regard to the previous cases concerdisgppearances in
Chechnya which have come before it (see, amongytBazorkina cited
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above;lmakayevacited abovel_uluyev and Others v. Russi@. 69480/01,
ECHR 2006-... (extractsBaysayeva v. Russiao. 74237/01, 5 April 2007,
Akhmadova and Sadulayeveited above; andilikhadzhiyeva v. Russia
no. 68007/01, 5 July 2007), the Court finds thatm context of the conflict
in the Republic, when a person is detained by untified servicemen
without any subsequent acknowledgment of the detgnthis can be
regarded as life-threatening. The absence of Astknmibmailov, Aslan
Ismailov, Yaragi Ismailov, Khizir Ismailov and Yu&iaydayev or of any
news of them for several years supports this assomp

85. Accordingly, the Court finds that the evideasmilable permits it to
establish that Aslambek Ismailov, Aslan Ismailowaragi Ismailov, Khizir
Ismailov and Yusi Daydayev must be presumed dedidwimg their
unacknowledged detention by State servicemen.

[ll. ALLEGED VIOLATION OF ARTICLE 2 OF THE CONVENTON

86. The applicants complained under Article 2 led Convention that
their relatives had been deprived of their livesRyssian servicemen and
that the domestic authorities had failed to carmyt @n effective
investigation of the matter. Article 2 reads:

“1. Everyone’s right to life shall be protected layv. No one shall be deprived of
his life intentionally save in the execution of entence of a court following his
conviction of a crime for which this penalty is pided by law.

2. Deprivation of life shall not be regarded aflidted in contravention of this
article when it results from the use of force whichno more than absolutely
necessary:

(a) in defence of any person from unlawful violenc

(b) in order to effect a lawful arrest or to pret/¢he escape of a person lawfully
detained,;

(c) in action lawfully taken for the purpose ofedjing a riot or insurrection.”

A. The parties’ submissions

87. The Government contended that the domestiestigation had
obtained no evidence to the effect that Aslambetal®v, Aslan Ismailov,
Yaragi Ismailov, Khizir Ismailov and Yusi Daydayesere dead or that any
servicemen of the federal law-enforcement agentées been involved in
their kidnapping or alleged killing. The Governmetiaimed that the
investigation into the kidnapping of the applicantslatives met the
Convention requirement of effectiveness, as all suess available under
national law were being taken to identify thoseoesible.
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88. The applicants argued that Aslambek Ismailaglan Ismailov,
Yaragi Ismailov, Khizir Ismailov and Yusi Daydaybad been detained by
State servicemen and should be presumed dead imbbence of any
reliable news of them for several years. The appl also argued that the
investigation had not met the effectiveness andjaaey requirements laid
down by the Court’'s case-law. The applicants pdirgat that the district
prosecutor's office had not taken some crucial stigative steps. The
investigation into the kidnapping had been suspeénded resumed a
number of times — thus delaying the taking of thestibasic steps — and that
the relatives had not been properly informed of thest important
investigative measures. The fact that the investigehad been pending for
such a long period of time without producing anpwn results was further
proof of its ineffectiveness. They also invited teurt to draw conclusions
from the Government’s unjustified failure to subthi¢ documents from the
case file to them or to the Court.

B. The Court's assessment

1. Admissibility

89. The Court considers, in the light of the me'tsubmissions, that the
complaint raises serious issues of fact and laweutizte Convention, the
determination of which requires an examinationha merits. Further, the
Court has already found that the Government’s digjecconcerning the
alleged non-exhaustion of domestic remedies shioellgpined to the merits
of the complaint (see paragraph 71 above). The ontunder Article 2 of
the Convention must therefore be declared admessibl

2. Merits

(a) The alleged violation of the right to life of Aslambek Ismailov, Aslan
Ismailov, Yaragi Ismailov, Khizir Ismailov and Yusi Daydayev

90. The Court has already found that the applecaelatives must be
presumed dead following unacknowledged detentiorStage servicemen.
In the absence of any justification put forward e Government, the
Court finds that their deaths can be attributethéoState and that there has
been a violation of Article 2 in respect of Aslarkbesmailov, Aslan
Ismailov, Yaragi Ismailov, Khizir Ismailov and YuBaydayev.

(b) The alleged inadequacy of the investigation dhe kidnapping

91. The Court has on many occasions stated thailhgation to protect
the right to life under Article 2 of the Conventiaso requires by
implication that there should be some form of dffecofficial investigation
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when individuals have been killed as a result & tise of force. It has
developed a number of guiding principles to be ofekd for an
investigation to comply with the Convention’s regments (for a summary
of these principles sdgazorkina cited above, 88 117-119).

92. In the present case, the kidnapping of Asl&misenailov, Aslan
Ismailov, Yaragi Ismailov, Khizir Ismailov and Yudbaydayev was
investigated. The Court must assess whether thagsiigation met the
requirements of Article 2 of the Convention.

93. The Court notes at the outset that most ofdbeiments from the
investigation were not disclosed by the Governméntherefore has to
assess the effectiveness of the investigation @n lhsis of the few
documents submitted by the parties and the infoamatbout its progress
presented by the Government.

94. The Court notes that the authorities were idiately made aware of
the crime by the applicants’ submissions. The itigaBon in case no.
44009 was instituted on 17 January 2003, whichhiset days after the
abduction of Aslambek Ismailov, Aslan Ismailov, ¥gr Ismailov, Khizir
Ismailov and Yusi Daydayev. Such a postponenpant sewas liable to
affect the investigation of the kidnapping in lifeceatening circumstances,
where crucial action has to be taken in the fimysdafter the event. It
appears that after that a number of essential steps not taken at all. The
Court notes that the investigators had not questicthe district military
commander or other commanding officers of the |quaer structures
about possible participation of their servicemenhe abduction; they had
not established the identity of the owners of thBCA used by the
abductors; they had failed to elucidate the dismmefes in the witness
statements concerning the movement of the APCshennight of the
abduction (see paragraphs 43, 48 and 51 aboveddition, it does not
appear that the investigators took tangible measu verify the
information concerning the detention of the abddiateen on the ORB’s
premises in Grozny (see paragraphs 53, 54, 61 almovbat they tried to
identify and question colonel L.Ch. (see paragra@tabove). It is obvious
that these investigative measures, if they werprtmluce any meaningful
results, should have been taken immediately dfieictime was reported to
the authorities, and as soon as the investigationneenced. Such delays,
for which there has been no explanation in theamstcase, not only
demonstrate the authorities’ failure to act of thewvn motion but also
constitute a breach of the obligation to exercisenglary diligence and
promptness in dealing with such a serious crime @aul and Audrey
Edwards v. the United Kingdgmo. 46477/99, 8§ 86, ECHR 2002-11).]

95. The Court also notes that even though thetHoapplicant was
granted victim status in the investigation conaggnihe abduction of her
relatives, she and the other applicants were arityined of the suspension
and resumption of the proceedings, and not of atherosignificant
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developments. Accordingly, the investigators failed ensure that the
investigation received the required level of pulsiacutiny, or to safeguard
the interests of the next of kin in the proceedings

96. Finally, the Court notes that the investigativas adjourned and
resumed several times and that there were lengthpds of inactivity on
the part of the district prosecutor’s office when proceedings were
pending.

97. The Government argued that the applicantsdcdudve sought
judicial review of the decisions of the investigatiauthorities in the context
of the exhaustion of domestic remedies. The Colnderves that the
applicants, having no access to the case file abht&ing properly informed
of the progress of the investigation, could notehaifectively challenged
acts or omissions of investigating authorities befa court. Furthermore,
the Court emphasises in this respect that whilestlspension or reopening
of proceedings is not in itself a sign that theceexings are ineffective, in
the present case the decisions to adjourn were madeut the necessary
investigative steps being taken, which led to nuwmgmeriods of inactivity
and thus unnecessary protraction. Moreover, owmghe time that had
elapsed since the events complained of, certaiestiyative measures that
ought to have been carried out much earlier couldomger usefully be
conducted. Therefore, it is highly doubtful thag ttemedy relied on would
have had any prospects of success. AccordinglyCitngrt finds that the
remedy cited by the Government was ineffectivehia ¢ircumstances and
dismisses their preliminary objection as regards dpplicants’ failure to
exhaust domestic remedies within the context ottimainal investigation.

98. In the light of the foregoing, the Court holdsat the authorities
failed to carry out an effective criminal investiga into the circumstances
surrounding the disappearance of Aslambek Ismaiksian Ismailov,
Yaragi Ismailov, Khizir Ismailov and Yusi Daydayem,breach of Article 2
in its procedural aspect.

IV. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION

99. The applicants relied on Article 3 of the Cention, submitting that
as a result of their relatives’ disappearance dm $tate’s failure to
investigate it properly, they had endured mentdfesung in breach of
Article 3 of the Convention. Article 3 reads:

“No one shall be subjected to torture or to inhunmaindegrading treatment or
punishment.”
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A. The parties’ submissions

100. The Government disagreed with these allegstand argued that
the investigation had not established that the ieqmis and Aslambek
Ismailov, Aslan Ismailov, Yaragi Ismailov, Khizirsrhailov and Yusi
Daydayev had been subjected to inhuman or degraiagment prohibited
by Article 3 of the Convention.

101. The applicants maintained their submissions.

B. The Court's assessment

1. Admissibility

102. The Court notes that this complaint undericket 3 of the
Convention is not manifestly ill-founded within timeeaning of Article 35
8 3 of the Convention. It further notes that itnist inadmissible on any
other grounds. It must therefore be declared adlohéss

2. Merits

103. The Court has found on many occasions thaa mituation of
enforced disappearance close relatives of thenvictiay themselves be
victims of treatment in violation of Article 3. Thessence of such a
violation does not mainly lie in the fact of theisdppearance” of the family
member but rather concerns the authorities’ reastiand attitudes to the
situation when it is brought to their attention gs@rhan v. Turkey
no. 25656/94, § 358, 18 June 2002, amdkayevacited above, § 164).

104. In the present case the Court notes that pipiicants are close
relatives of the disappeared persons. For more shapears they have not
had any news of the missing men. During this petiea applicants have
made enquiries of various official bodies, bothwriting and in person,
about their missing relatives. Despite their attmnphe applicants have
never received any plausible explanation or infdromaabout what became
of them following their detention. The responsesytireceived mostly
denied State responsibility for their relativesiest or simply informed
them that the investigation was ongoing. The Ceutfitidings under the
procedural aspect of Article 2 are also of diretévance here.

105. In view of the above, the Court finds thag #pplicants suffered
distress and anguish as a result of the disappsa@ntheir close relatives
and their inability to find out what happened terth The manner in which
their complaints have been dealt with by the autilesrmust be considered
to constitute inhuman treatment contrary to Arti8leAt the same time the
Court notes that the twenty-first applicant wasnbiarJune 2003, more than
four months after her father's disappearance. Hpavegard to this, the



ISMAILOV AND OTHERS v. RUSSIA JUDGMENT 21

Court does not find that this applicant has suffenech distress and anguish
as a result of her father's disappearance thavitldvamount to a violation
of Article 3 of the Convention.

106. The Court therefore concludes that thereldesn a violation of
Article 3 of the Convention in respect of the apalits, except for the
twenty-first applicant. Consequently, there has nbe® violation of
Article 3 of the Convention in respect of the twefitst applicant.

V. ALLEGED VIOLATION OF ARTICLE 5 OF THE CONVENTIM

107. The applicants further stated that Aslambsknallov, Aslan
Ismailov, Yaragi Ismailov, Khizir Ismailov and Yuflaydayev had been
detained in violation of the guarantees containedArticle 5 of the
Convention, which reads, in so far as relevant:

“1. Everyone has the right to liberty and securitfy person. No one shall be
deprived of his liberty save in the following casesl in accordance with a procedure
prescribed by law:...

(c) the lawful arrest or detention of a persoreetd for the purpose of bringing
him before the competent legal authority on reallenasuspicion of having
committed an offence or when it is reasonably aereid necessary to prevent his
committing an offence or fleeing after having deoe

2. Everyone who is arrested shall be informed pthmin a language which he
understands, of the reasons for his arrest andyo€large against him.

3. Everyone arrested or detained in accordanceh wite provisions of
paragraph 1 (c) of this Article shall be broughormptly before a judge or other
officer authorised by law to exercise judicial powad shall be entitled to trial within
a reasonable time or to release pending trial. &elemay be conditioned by
guarantees to appear for trial.

4. Everyone who is deprived of his liberty by atrer detention shall be entitled to
take proceedings by which the lawfulness of hieuidn shall be decided speedily
by a court and his release ordered if the detengioot lawful.

5. Everyone who has been the victim of arrest ¢ertt®n in contravention of the
provisions of this Article shall have an enforceatifjht to compensation.”

A. The parties’ submissions

108. The Government asserted that no evidencebbad obtained by
the investigators to confirm that Aslambek Ismajldglan Ismailov, Yaragi
Ismailov, Khizir Ismailov and Yusi Daydayev had begeprived of their
liberty. They were not listed among the personst kepgletention centres
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and none of the regional law enforcement agencesitformation about
their detention.
109. The applicants reiterated the complaint.

B. The Court's assessment

1. Admissibility

110. The Court notes that this complaint is nainifestly ill-founded
within the meaning of Article 35 § 3 of the Convient It further notes that
the complaint is not inadmissible on any other gasuand must therefore
be declared admissible.

2. Merits

111. The Court has previously noted the fundaniémiaortance of the
guarantees contained in Article 5 to secure thatrgf individuals in a
democracy to be free from arbitrary detention. s halso stated that
unacknowledged detention is a complete negatiothege guarantees and
discloses a very grave violation of Article 5 (s€acek v. Turkey
no. 25704/94, § 164, 27 February 2001, buldiyey cited above, § 122).

112. The Court has found that Aslambek IsmailoglaA Ismailov,
Yaragi Ismailov, Khizir Ismailov and Yusi Daydayevere abducted by
State servicemen on 14 January 2003 and have eotd®en since. Their
detention was not acknowledged, was not loggeayncastody records and
there exists no official trace of their subsequehereabouts or fate. In
accordance with the Court’s practice, this faatself must be considered a
most serious failing, since it enables those resipten for an act of
deprivation of liberty to conceal their involvementa crime, to cover their
tracks and to escape accountability for the fata detainee. Furthermore,
the absence of detention records noting such rsadiethe date, time and
location of detention and the name of the detaiasayell as the reasons for
the detention and the name of the person effedtingiust be seen as
incompatible with the very purpose of Article 5 e Convention (see
Orhan, cited above, 8§ 371).

113. The Court further considers that the autlesrishould have been
more alert to the need for a thorough and prompeéshgation of the
applicants’ complaints that their relatives hadrbdetained and taken away
in life-threatening circumstances. However, the i€suindings above in
relation to Article 2, and in particular as regartfe conduct of the
investigation, leave no doubt that the authorifeeked to take prompt and
effective measures to safeguard them againstskefidisappearance.

114. In view of the foregoing, the Court findstteslambek Ismailov,
Aslan Ismailov, Yaragi Ismailov, Khizir Ismailov dri¥usi Daydayev were
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held in unacknowledged detention without any of $aéeguards contained
in Article 5. This constitutes a particularly gravelation of the right to
liberty and security enshrined in Article 5 of @@envention.

VI. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION

115. The applicants alleged that the search choug in their houses on
14 January 2003 was illegal and constituted a trasiaof their right to
respect for home. Under the same heading they eonga that the
disappearance of their relatives after their detaerby the State authorities
caused them distress and anguish which had amotmegediolation of their
right to family life. It thus disclosed a violationf Article 8 of the
Convention, which provides:

“1. Everyone has the right to respect for his pgavand family life, his home and his
correspondence.

“2. There shall be no interference by a public atiti with the exercise of this right
except such as is in accordance with the law amgdgssary in a democratic society
in the interests of national security, public safet the economic well-being of the
country, for the prevention of disorder or crimay, the protection of health or morals,
or for the protection of the rights and freedomsibiers.”

(a) The right to respect for home

116. The Court reiterates that while, in accoréanith Article 35 § 1 of
the Convention, those seeking to bring their cgsenat the State before the
Court are required to use first the remedies pexvidy the national legal
system, there is no obligation under the said growito have recourse to
remedies which are inadequate or ineffective. Iferoedies are available or
if they are judged to be ineffective, the six-mop#riod in principle runs
from the date of the act complained of (d¢®zar and Others v. Turkey
(dec.), no. 62566/000 et seq., 10 January 200relts no evidence that
the applicants properly raised before the domesiithorities their
complaints alleging a breach of their right to esgpfor home. But even
assuming that in the circumstances of the presasg oo remedies were
available to the applicants, the events complaiédtook place on
14 January 2003, whereas their application waselddon 20 September
2005. The Court thus concludes that this part efapplication was lodged
outside the six-month limit (seklusayeva and Others v. Rusdidec.),
no. 74239/01, 1 June 2006, arfbuslan Umarov v. Russigdec.),
no. 12712/02, 8 February 2007).

117. 1t follows that this part of the applicatioras lodged out of time
and must be rejected in accordance with Article§851 and 4 of the
Convention.
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(b) The right to respect for family life

118. The applicants’ complaint concerning theahitity to enjoy family
life with Aslambek Ismailov, Aslan Ismailov, Yaradsmailov, Khizir
Ismailov and Yusi Daydayev concerns the same nsafterthose examined
above under Articles 2 and 3 of the Convention.ikgvegard to its above
findings under these provisions, the Court considéat this complaint
should be declared admissible. However, it findst tho separate issue
arises under Article 8 of the Convention in thispect (seemutatis
mutandis Ruianu v. Romanjano. 34647/97, 8§ 66, 17 June 20Q3ino
v. Italy [GC], no. 33158/96, 8§25, ECHR 1999-1; arthnea Catholic
Church v. Greecejudgment of 16 December 1997, 8§ Beports of
Judgments and Decisiod997-VIll).

VII. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTON

119. The applicants complained that they had lolegnived of effective
remedies in respect of the aforementioned violatiaontrary to Article 13
of the Convention, which provides:

“Everyone whose rights and freedoms as set fortlthie] Convention are violated
shall have an effective remedy before a nation#thaity notwithstanding that the
violation has been committed by persons actingioféicial capacity.”

A. The parties’ submissions

120. The Government contended that the applichats had effective
remedies at their disposal as required by Artideoflthe Convention and
that the authorities had not prevented them fromguhem. The applicants
had had an opportunity to challenge the acts orssions of the
investigating authorities in court and they coukbaclaim damages through
civil proceedings. In sum, the Government submitted there had been no
violation of Article 13.

121. The applicants reiterated the complaint.

B. The Court’s assessment

1. Admissibility

122. The Court notes that this complaint is nonifestly ill-founded
within the meaning of Article 35 § 3 of the Convent It further notes that
it is not inadmissible on any other grounds. It mikerefore be declared
admissible.
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2. Merits

123. The Court reiterates that Article 13 of then@ntion guarantees
the availability at the national level of a remeadyenforce the substance of
the Convention rights and freedoms in whatever firay might happen to
be secured in the domestic legal order. Accordimght Court’'s settled
case-law, the effect of Article 13 of the Conventis to require the
provision of a remedy at national level allowinge tbompetent domestic
authority both to deal with the substance of avai¢ Convention complaint
and to grant appropriate relief, although ContrartStates are afforded
some discretion as to the manner in which they dpnvath their
obligations under this provision. However, suctemedy is only required
in respect of grievances which can be regardec@giable” in terms of the
Convention (see, among many other authoritidalford v. the United
Kingdom 25 June 1997, § 6&eports1997-1l1).

124. As regards the complaint of lack of effectigenedies in respect of
the applicants’ complaint under Article 2, the Qoamphasises that, given
the fundamental importance of the right to protectof life, Article 13
requires, in addition to the payment of compensatiubiere appropriate, a
thorough and effective investigation capable oflieg to the identification
and punishment of those responsible for the detivaf life and infliction
of treatment contrary to Article 3, including effee access for the
complainant to the investigation procedure leadmthe identification and
punishment of those responsible (#ewuelova v. Bulgariano. 38361/97,
88 161-162, ECHR 2002-1V, angliiheyla Aydin v. Turkeyo. 25660/94,
§ 208, 24 May 2005). The Court further reiteratest the requirements of
Article 13 are broader than a Contracting Statélsgation under Article 2
to conduct an effective investigation (d€eashiyev and Akayeva v. Russia
nos. 57942/00 and 57945/00, § 183, 24 February)2005

125. In view of the Court’s above findings witlgaed to Article 2, this
complaint is clearly “arguable” for the purposesiaticle 13 (sedBoyle and
Rice v. the United Kingdgn27 April 1988, Series A no. 131, § 52). The
applicants should accordingly have been able tol alx@mselves of
effective and practical remedies capable of leattinthe identification and
punishment of those responsible and to an awambwipensation for the
purposes of Article 13.

126. It follows that in circumstances where, asehehe criminal
investigation into the disappearance has been ec@fe and the
effectiveness of any other remedy that may havstedj including civil
remedies suggested by the Government, has congbgoeen undermined,
the State has failed in its obligation under A#i&B of the Convention.

127. Consequently, there has been a violation oficla 13 in
conjunction with Article 2 of the Convention.

128. As regards the applicants’ reference tochkasi 3 and 5 of the
Convention, the Court considers that, in the cirstamces, no separate
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issues arise in respect of Article 13 in conjunctiath Articles 3 and 5 of
the Convention (seKukayev v. Russjano. 29361/02, § 119, 15 November
2007, andAziyevy v. Russjao. 77626/01, § 118, 20 March 2008).

129. As for the complaint under Article 13 in aamgtion with Article 8
concerning the right to family life, the Court nstthat in paragraph 118
above it found that no separate issue arises uhdeprovision. Therefore,
it considers that no separate issue arises unda&leAd3 in this respect
either.

VIIl. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVEN'ION

130. The applicants complained that they had lbkesmiiminated against
in the enjoyment of their Convention rights, be@atlg violations of which
they complained had taken place because of themgbmgsident in
Chechnya and their ethnic background as Chechdmns.Was contrary to
Article 14 of the Convention, which reads as folkow

“The enjoyment of the right and freedoms set fartHthe] Convention shall be
secured without discrimination on any ground sushsex, race, colour, language,

religion, political or other opinion, national oodal origin, association with a
national minority, property, birth or other status.

131. The Court observes that no evidence has fgemitted to it that
suggests that the applicants were treated diffgrdrdam persons in an
analogous situation without objective and reasandistification, or that
they have ever raised this complaint before theeaktim authorities. It thus
finds that this complaint has not been substamtiate

132. It follows that this part of the applicatiomse manifestly ill-
founded and should be rejected in accordance witicl& 35 §§8 3 and 4 of
the Convention.

IX. APPLICATION OF ARTICLE 41 OF THE CONVENTION

133. Atrticle 41 of the Convention provides:

“If the Court finds that there has been a violatidrihe Convention or the Protocols
thereto, and if the internal law of the High Contilag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Pecuniary damage

134. The applicants claimed damages in respeftdssfof earnings by
their relatives after their arrests and subsequisappearances. They
submitted that they had been financially dependentheir disappeared
relatives and that they would have benefited fraeirtfinancial support in
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the following amounts. The first applicant as tlh¢hér of Aslambek and
Aslan Ismailov claimed 483,551 Russian roubles (lRUider this heading
(13,816 euros (EUR)). The applicants of Khizir Igmds family claimed a
total of RUB 381,934 (EUR 10,913): the second apgplt claimed
EUR 111, the third applicant claimed EUR 1,995 #mel fourth applicant
claimed EUR 8,807. The fifth applicant as the sdnYasi Daydayev
claimed RUB 58,572 under this heading (EUR 1,673) applicants of
Yaragi Daydayev’s family claimed a total of RUB 3584 under this
heading (EUR 10,016): the eighth applicant claireetR 3,639, the twelfth
applicant claimed EUR 39, the thirteenth applicalaimed EUR 264, the
fourteenth applicant claimed EUR 404, the fifteemtbplicant claimed
EUR 583, the sixteenth applicant claimed EUR 72% seventeenth
applicant claimed EUR 854; the eighteenth applicéaimed EUR 910, the
nineteenth applicant claimed EUR 853, the twentigfiplicant claimed
EUR 853 and the twenty-first applicant claimed E&F5.

135. The applicants submitted that their relativad been unemployed
at the time of their arrest and that in such calkescalculation should be
made on the basis of the subsistence level edtadlisy national law. They
calculated their earnings for the period, takingpimaccount an average
inflation rate of 13.67 %. Their calculations watso based on the actuarial
tables for use in personal injury and fatal acddmases published by the
United Kingdom Government Actuary’s Department iA02 (“Ogden
tables”).

136. The Government regarded these claims as stasulated. They
also pointed to the existence of domestic statutmachinery for the
provision of a pension for the loss of the famitgddwinner.

137. The Court reiterates that there must be ar dausal connection
between the damage claimed by the applicants aadvitilation of the
Convention, and that this may, in an appropriasecaclude compensation
in respect of loss of earnings. Having regard $oaibove conclusions, it
finds that there is a direct causal link between \tlolation of Article 2 in
respect of the applicants’ relatives and the logsthe applicants of the
financial support which they could have providedaviig regard to the
applicants’ submissions and the fact that Aslambekailov, Aslan
Ismailov, Yaragi Ismailov, Khizir Ismailov and Yuflaydayev were not
employed at the time of their abduction, the Cawards EUR 13,000 to
the first applicant; EUR 10,000 to the second,dtland fourth applicants
jointly; EUR 1,500 to the fifth applicant and EUR,Q00 to the eighth,
twelfth, thirteenth, fourteenth, fifteenth, sixtéenseventeenth, eighteenth,
nineteenth, twentieth and twenty-first applicantsnily in respect of
pecuniary damage, plus any tax that may be chayealthese amounts.
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B. Non-pecuniary damage

138. The applicants claimed various amounts ranfyom EUR 30,000
to EUR 80,000 in respect of non-pecuniary damagehe suffering they
had endured as a result of the loss of their famiéymbers, the indifference
shown by the authorities towards them and the railio provide any
information about the fate of their close relativele first applicant, as the
father of Aslambek and Aslan Ismailov, claimed EB&R00O; the second,
third and fourth applicants, as children and théevaf Khizir Ismailov,
claimed a total of EUR 100,000; the fifth, sixthdaseventh applicants, as
children of Yusi Daydayev, claimed a total of EUR®)0 and the eighth to
twenty-first applicants, as the wife and childrényaragi Ismailov, claimed
a total of EUR 430,000.

139. The Government found the amounts claimedssioe.

140. The Court has found a violation of Articles®and 13 of the
Convention on account of the unacknowledged deterand disappearance
of the applicants’ relatives. The applicants thdwese (except for the
twenty-first applicant) have been found to havenbeetims of a violation
of Article 3 of the Convention. The Court thus gusethat they have
suffered non-pecuniary damage which cannot be cosgted for solely by
the findings of violations. It awards to the fiegiplicant EUR 70,000; to the
second, third and fourth applicants jointly EURC®); to the fifth, sixth
and seventh applicants jointly EUR 35,000 and &odighth to twenty-first
applicants jointly EUR 35,000 plus any tax that rbaychargeable thereon.

C. Costs and expenses

141. The applicants were represented by the SRHy submitted an
itemised schedule of costs and expenses that edlugsearch and
interviews in Ingushetia and Moscow, at a rate ORES0 per hour for the
work in the area of exhausting domestic remediesciiEUR 150 per hour
for the drafting of submissions to the Court. Thggragate claim in respect
of costs and expenses related to the applicanggal leepresentation
amounted to EUR 7,610.

142. The Government did not dispute the reasonabte of and
justification for the amounts claimed under thisdieg.

143. The Court has to establish first whether ¢hsts and expenses
indicated by the applicants’ representatives westually incurred and,
second, whether they were necessary de@ann and Others v. the United
Kingdom 27 September 1995, § 220, Series A no. 324).

144, Having regard to the details of the inforrmatiand legal
representation contracts submitted by the appkcahe Court is satisfied
that these rates are reasonable and reflect thens&p actually incurred by
the applicants’ representatives.
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145. As to whether the costs and expenses weressay, the Court
notes that this case was rather complex and refj@areertain amount of
research and preparation. It notes at the same, tihed due to the
application of Article 29 8 3 in the present cashe applicants’
representatives submitted their observations onisasiloility and merits in
one set of documents. The Court thus doubts theatdbal drafting was
necessarily time-consuming to the extent claimethbyrepresentatives.

146. Having regard to the details of the claim®bnsited by the
applicants, the Court awards them the amount of BI3RO0 together with
any value-added tax that may be chargeable togpkcants, the net award
to be paid into the representatives’ bank accoaonthe Netherlands, as
identified by the applicants.

D. Default interest

147. The Court considers it appropriate that teawt interest should
be based on the marginal lending rate of the Eampgeentral Bank, to
which should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Decidesto join to the merits the Government’s objectioa #
non-exhaustion of domestic remedies and rejects it;

2. Declaresthe complaints under Articles 2, 3, 5, 8 in resédc¢he right to
family life and 13 of the Convention admissible @hd remainder of the
application inadmissible;

3. Holds that there has been a substantive violation ofclker2 of the
Convention in respect of Aslambek Ismailov, Aslamailov, Yaragi
Ismailov, Khizir Ismailov and Yusi Daydayev;

4. Holds that there has been a violation of Article 2 of Bonvention in
respect of the failure to conduct an effective stigation into the
circumstances in which the applicants’ relativesadpeared,;

5. Holdsthat there has been a violation of Article 3 cé thonvention in
respect of the applicants, except in respect ofwleaty-first applicant;

6. Holds that there has been a violation of Article 5 aé thonvention in
respect of Aslambek Ismailov, Aslan Ismailov, Yarkgnailov, Khizir
Ismailov and Yusi Daydayev;
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7. Holds that no separate issues arise under Article &hefGonvention
regarding the applicants’ right to respect for figrtife;

8. Holds that there has been a violation of Article 13 Convention in
conjunction with Article 2 of the Convention;

9. Holdsthat no separate issues arise under Article XBeoConvention in
respect of the alleged violations of Articles 3arkd 8 in respect of the
right to family life;

10. Holds
(a) that the respondent State is to pay, withieghmonths from the date
on which the judgment becomes final in accordanitk #rticle 44 § 2
of the Convention, the following amounts, to bewated into Russian
roubles at the date of settlement, save in the oashe payment in
respect of costs and expenses:
() EUR 13,000 (thirteen thousand euros), plus t@xythat may be
chargeable, in respect of pecuniary damage tarteapplicant;
(i) EUR 10,000 (ten thousand euros), plus any tteet may be
chargeable, in respect of pecuniary damage todbensl, third and
fourth applicants jointly;
(i) EUR 1,500 (one thousand five hundred eurgdiis any tax
that may be chargeable, in respect of pecuniaryaganto the fifth
applicant;
(iv) EUR 10,000 (ten thousand euros), plus anytteat may be
chargeable, in respect of pecuniary damage to itileghg twelfth,
thirteenth, fourteenth, fifteenth, sixteenth, sdeenth, eighteenth,
nineteenth, twentieth and twenty first applicanistly;
(v) EUR 70,000 (seventy thousand euros), plustaxyhat may be
chargeable, in respect of non-pecuniary damage hto first
applicant;
(vi) EUR 35,000 (thirty-five thousand euros), parsy tax that may
be chargeable, in respect of non-pecuniary damagdbet second,
third and fourth applicants jointly;
(vi) EUR 35,000 (thirty-five thousand euros), plany tax that
may be chargeable, in respect of non-pecuniary darnathe fifth,
sixth and seventh applicants jointly;
(viii) EUR 35,000 (thirty-five thousand euros), plany tax that
may be chargeable, in respect of non-pecuniary danta the
applicants from the eighth to the twenty-first jiyn
(ix) EUR 5,500 (five thousand five hundred eurgsys any tax
that may be chargeable to the applicants, in résplecosts and
expenses, to be paid into the representatives’ laaokunt in the
Netherlands;
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(b) that from the expiry of the above-mentionede¢h months until
settlement simple interest shall be payable onatheve amounts at a
rate equal to the marginal lending rate of the heam Central Bank
during the default period plus three percentagatppi

11. Dismisseghe remainder of the applicants’ claim for judisfaction.

Done in English, and notified in writing on 26 Nowneer 2009, pursuant
to Rule 77 88 2 and 3 of the Rules of Court.

Saren Nielsen Christos Rozakis
Registrar President



